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FOREWORD

It is axiomatic that the science of law must advance to
meet the progress and exigencies of society. In the current
scene, broadcasting undoubtedly plays a role of great social
significance. The development of the radio industry as a
private enterprise has been unhampered by government
domination such as prevails in other countries. In the
United States, Federal regulation, which is predicated upon
the statutory requirement that broadcast operations com-
ply with the standard of public interest, convenience or
necessity, has not stunted the evolution of this avenue of
communication as an effective entertainment and adver-
tising medium.

The many facets of this modern business have created
legal problems which run almost the entire gamut of
domestic and international law. It has been my object
to collate, discuss and survey comprehensively the various
pertinent statutes, decisions and authorities and to help
establish a body of rules for the systematic and regular
administration of justice in this new sphere of activity.

I have found it necessary to cut a cross-section of many
of the wider categories of the law in order to view in
limited focus the legal implications of an industry which
is sui generis. I have been obliged to telescope a treat-
ment of the underlying concepts of such subjects as inter-
national, constitutional and administrative law, unfair
competition, contracts, agency, defamation, copyright and
labor law. To do otherwise would make the scope of this
work more extensive than I intended it to be. Moreover,
adequate general consideration has already been given to
these larger branches of law by other writers.

Although my personal views and theories on contro-
versial points are apparent in many instances, I have
endeavored to be unbiased and to free myself of the par -
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Vi FOREWORD

tisanship of the advocate. It has been my aim to make
this work more useful by including the basic statutes and
administrative rules in the appendices. I believe that few
decisions have escaped my notice and I should appreciate
being advised of any omissions or other faults which my
readers may find.

The writing of this work was a formidable task for an
active practitioner to assume. My burden was lightened
by several research assistants. I am particularly grateful
to Myron L. Shapiro, the most capable of these assistants,
for his conscientious cooperation. I wish to praise him
highly for fitting his invaluable services into the time -

pattern I found it necessary to adopt.
I am greatly indebted to my wife, Edith G. Socolow, for

her tireless and unsparing assistance in the literary aspects
of this work. Her expert aid was also indispensable in
the reading of the proofs.

I cannot refrain from recording my sentiments for my
late father, Harry J. Socolow, who passed away while this
book was being written. His encouragement and inspira-
tion did much to engender this undertaking.

Finally, I wish to express my appreciation for the
opportunities afforded me by my clients to work in and
familiarize myself with the law of radio broadcasting.
Without this privilege, I should never have entered this
highly interesting and stimulating mine of legal study.

December, 1938
608 Fifth Avenue,
New York City.

A. WALTER SOCOLOW
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Therein. 1
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Therein 3
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16. Same: Sufficiency of Standards 21

17. Same: Sufficiency of Standards: Public Convenience,
Interest and Necessity 22
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§ 1. Jurisdictional Basis of the Act of 1912 as Recited Therein.
Both the legislative and executive branches of the Fed-

eral government have adopted the view that regulation
of radio broadcasting is within the realm of Federal
jurisdiction.
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The Ship Act of 1910 and its amendment in 1912 were
the first statutes enacted by Congress ' in the field of radio
communication and were concerned with maritime condi-
tions only. The regulation of radio communication by land
stations was the subject of Congressional legislation for the
first time in the Radio Act of 1912.'a The introduction to
that statute included a statement to the effect that the ac-
tivity, namely, radio transmission, which Congress thereby
sought to regulate was commerce. It also properly
recited that the regulation was confined to the interstate
aspects of that commerce.2 This statute was the culmi-
nation of several international conventions 3 relating to
radio transmission to which the United States was a
party. The scope and condition of the industry of that
time were such as to make it appear that the most impor-
tant jurisdictional power which generated such early legis-
lation was that of the Federal government to make and
enforce treaties.4

The Attorney General in various opinions s since the
passage of the Act of 1912 has consistently maintained
that the power to regulate interstate and foreign radio-
telephony was in the Federal government. He based his
opinions upon analogy to the early telegraph cases 6 and

136 STAT. 629 (1910) ; amended
37 STAT. 199 (1912).

1 a 37 STAT. 302 (1912), 47 U.S.
C.A. § 54 et seq. (1928).

21d., at § 51.
3 See Chapter II. infra.
4 U. S. CONSTITUTION, ART.

§ 2, cl. 2: The President with "the
Advice and Consent of the Sen-
ate" has the power to make trea-
ties. Id., ART. I., § 8, cl. 18:
Congress has the power " To make
all laws which shall be necessary
and proper for carrying into exe-
cution the foregoing Powers, and
all other Powers vested by this
Constitution in the Government of

the United States or in any De-
partment or Officer thereof." Id.,
ART. VI., § 2: Treaties shall be
the Supreme Law of the Land."

5 24 Or. Anry. GEN. 100 (U.S.,
1902) ; 29 OP. Army. GEN. 579
(U.S., 1912) ; 35 OP. ATTY. GEN.
126 (U.S., 1926).

6 Pensacola Tel. Co. v. Western
Union Tel. Co., 96 U.S. 1, 24 L.Ed.
708 (1878) ; Western Union Tel.
Co. v. Pendleton, 122 U.S. 347, 7
Sup. Ct. 1126, 30 L.Ed. 1187
(1886). See International Text
Book Co, v. Pigg, 217 U.S. 91,
30 Sup. Ct. 481, 54 L.Ed. 678
(1909).
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advised that the Federal government had such plenary
jurisdiction over radio as to extend to the regulation of
intrastate radio transmission which interfered with this
activity in its interstate aspects.'

§ 2. Jurisdictional Basis of the Act of 1927 as Recited Therein.
The chaotic conditions of the industry which were the

consequences of the growth of radio broadcasting and
the interfering use of wave -lengths as well as the confu-
sion resulting from the inability of the Secretary of Com-
merce to cope with these problems under the powers
vested in him by the Act of 1912, led to the enactment
of the Act of 1927.8 The introduction to this Act clearly
shows that the intent of Congress was again not only
to treat radiotelephony as commerce but to exercise more
fully its power to regulate interstate and foreign com-
merce.9 This Act achieved for Congress in the regulation
of this industry, its ultimate and maximum powers over
interstate commerce generally.'° This is evident from
the following language of Section 1:

"No person shall use or operate any apparatus for the
transmission of energy or communications or signals by
radio . . . (d) within any State when the effects of such use
extend beyond the borders of said State, or when inter-
ference is caused by such use or operation with the trans-
mission of such energy, communications, or signals from
within said State to any place beyond its borders, or from
any place beyond its borders to any place within said State,
or with the transmission or reception of such energy, com-
munications, or signals from and/or to places beyond the
borders of said State."

Congress thus assumed jurisdiction to regulate intra-
state radio broadcasting where it causes interference with

7 35 OR. ATTY. GEN. 126 (U.S.,
1926). Accord: United States v.
Gregg, 5 F.Supp. 848 (D.C. Tex.,
1934).

/8 44' 'STAT. 1162 (1927).

91d., § 1.
10 Id., § 1(d).. See United. States

v. Gregg, 5 F.Supp. 848 (D.C.
Tex., 1934).
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interstate and foreign transmission. The question of the
validity of this assumption of jurisdiction is discussed in
Section 8 infra.

§ 3. Jurisdictional Basis of the Act of 1934 as Recited Therein.
In the Act of 1934,'' ' Congress reaffirmed its authority

to regulate radio broadcasting !by relying upon its power to
regulate interstate and foreign commerce 12 and upon the
Federal power to make and enforce treaties.13 This law
re-enacted the broad scope of jurisdiction defined in the
Act of 1927.'4

§ 4. Judicial Treatment of the Statutes.
While opinions were rendered by the Attorney Gen-

eral 15 affirming the constitutionality of the Act of 1912,16
the United States Supreme Court had no occasion to
consider the validity of this Act. Even the Act of 1927
with its broad implications made slow progress toward
a judicial determination of its constitutionality. This may
be explained by the fact that the early cases encountered
procedural difficulties as obstacles in the path of final
determination of constitutionality by the Supreme Court."
The weakness of such appellate procedure is discussed in
Chapter IX infra. The subsequent amendment 18 by
Congress of the Act of 1927 ended 'such procedural impedi-
ments and enabled the United States Supreme Court to
pass upon the constitutionality of the Act of 1927.

In Federal Radio Commission v. Nelson Bros. Bond
and Mortgage Company,'9 the Court upheld the consti-

11 48 STAT. 1064 (1934), 47

§ 151, 301 (1937).
12 1D. S. CONST., ART. I., § 8,

d. 3.
13/d., ART. II., § 2, cl. 2.
14 44 STAT. 1162 {1927).
15.29 Or. ATTY. GEN. 579 (U.S.,

1912); 35 Or. ATTY. GEN. 126
(U.S., 1926).

16 37 STAT. 302, 47 U.S.C.A.
§ 51 et seq. (1928).

17 General Electric Co. 17. Fed.
Radio Comm., 58 App. D.C. 386,
31 F.(2d) 630 (1929), cert. dis-
missed for want of jurisdiction,
281 U.S. 464, 50 Sup. Ct. 389, 74
L.Ed. 969 (1930).

18 46 STAT. 844 (1930).
19 289 U.S. 266, 53 Sup. Ct.

627, 77 L.Ed. 1166 (1932).
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tutionality of the Act which was reviewed together with.
the Davis Amendment.2° The case came to the Court on
a writ of certiorari to review a decision of the Court of
Appeals of the District of Columbia 21 which reversed an
order of the Federal Radio Commission, reducing the
operating time of the licensee in pursuance of the Com-
mission's allocation powers under the Davis Amend-
ment.22 The United States Supreme Court upheld the
powers of the Commission under the Act as constitutional
on the ground that the standards contained in the statute
were not too indefinite. The decision of the lower court
was reversed and the original order of the Commission
was adhered to. The question of the power of Congress
to regulate radio broadcasting as interstate commerce
was not raised directly.23 Chief Justice Hughes did advert
to the jurisdictional problems in passing, in the following
dictum: 24

"No question is presented as to the power of the Congress,
in its regulation of interstate commerce, to regulate radio
communication. No state lines divide the radio waves, and
national regulation is not only appropriate but essential to
the efficient use of broadcasting facilities."

Since the Nelson Bros. case, no question of the consti-
tutionality of Federal radio legislation has been presented
to the United States Supreme Court. In a taxation case,25
however, the Court considered the questions of whether
broadcasting was interstate and whether it was commerce.
In Fisher's Blend Station, Inc. v. Tax Commission of the
State of Washington,26 a state tax on the gross receipts

20 44 STAT. 1166 (1927), as
amended, 45 STAT. 373 (1928), re-
enacted, 48 STAT. 1083, repealed,
49 STAT. 1475, 47 U.S.C.A. § 302
(1937). See § 54 infra.

21 61 App. D.C. 315, 62 F.(2d)
854 (1932).

22 See n. 20, supra.
23 Fed. Radio Comm. v. Nelson

Bros. Bond & Mtge.
266, 279, 53 Sup. Ct.
1166 (1932).

24 Ibid.
25Fisher's Blend

v. Tax Commission

Co., 289 U.S.
627, 77 L.Ed.

Station, Inc.
of State of

Washington, 297 U.S. 650, 56 Sup.
Ct. 608, 80 L.Ed. 956 (1936).

2 6 Ibid.
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of a broadcast station was held unconstitutional because
it imposed a burden upon interstate commerce. Mr. Justice
Stone said : 27

"Appellant is thus engaged in the business of transmitting
advertising programs from its stations in Washington to those
persons in other states who 'listen in' through the use of
receiving sets. In all essentials its procedure does not differ
from that employed in sending telegraph or telephone mes-
sages across state lines, which is interstate commerce. . . .

In each, transmission is effected by means of energy mani-
festations produced at the point of reception in one state,
which are generated and controlled at the sending point in
another. Whether the transmssion is effected by the aid of
wires, or through a perhaps less well -understood medium,
`the ether', is immaterial, in the light of those practical
considerations which have dictated the conclusion that
the transmission of information interstate is a form of
`intercourse', which is commerce. . . ."

§ 5. Radio Broadcasting Is Commerce and Interstate.
The business of radio broadcasting is sui generis. There

has been little argument on the proposition that radio
broadcasting is commerce. In fact, it has often been
assumed without investigation that radio broadcasting is
within the meaning of the word "commerce" as used in
the Constitution.28 A brief survey of the authorities is
advisable.

No treatment of a problem in interstate commerce can
avoid the famous case of Gibbons v. Ogden.29 The issue
there was as to whether navigation came within the mean-
ing of "commerce". In holding that it was commerce,
Chief Justice Marshall uttered the famous dictum that
"commerce . . . is intercourse." 3° This dictum has long
since been adopted by the Supreme Court as the classic

27 hi, at 609. 29 9 Wheat. (U.S.) 1, 6 L.Ed.
28 Note (1930) 1 AIR L. REV. 23 (1824).

127. 39 Gibbons v. Ogden, 9 Wheat.
(U.S.) 1, 189, 6 L.Ed. 23 (1824).
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expression of its basic attitude toward new agencies and
instrumentalities of conn2aerce.31

This development is illustrated in the Court's treatment
of the telegraph industry. It presents a very close analogy
to radio broadcasting. In an early case, Pensacola Tele-
graph Company v. Western Union Telegraph Company,32
the United States Supreme Court held that the telegraph
was a means of commercial intercourse, transcending state
boundaries and national in scope and that since it was
an agency of interstate commerce, it was subject to the
regulatory power of Congress. It was enunciated that
such power was not confined to the instrumentalities of
commerce known in 1790. The Court declared that the
power to regulate was granted to Congress alone to aid
the progress of interstate commerce by freedom from
obstructive state legislation. In the Pensacola case,
Florida attempted to create a monopoly which would pre-
vent the entrance into that State of telegraph messages
except over the wires of the monopoly. The Court held
the statute to be an unconstitutional burden on interstate
commerce.

Similarly, in Western Union Telegraph Co. v. Texas,33
the United States Supreme Court held that interstate
messages were interstate commerce, and therefore a state
tax on messages without exclusion of interstate messages
was a burden on interstate commerce.34

In accord with the above cases, the power of Congress
to regulate wireless telegraphy was asserted by the
Attorney General 35 who seemed to entertain no doubts
that wireless telegraphy was commerce and interstate.

31 See Fisher's Blend Station,
Inc. v. Tax Commission of State
of Washington, 297 U.S. 650, 56
Sup. Ct. 608, 80 L.Ed. 956 (1936).

32 96 U.S. 1, 9, 24 L.Ed. 708
(1878).

33 105 U.S. 460, 26 L.Ed. 1067

(1881).

34 Western Union Tel. Co. v.

Pendleton, 122 U.S. 347, 7 Sup.
Ct. 1126, 30 L.Ed. 1187 (1886).
Cf. International Text -Book Co. v.
Pigg, 217 U.S. 91, 30 Sup. Ct.
481, 54 L.Ed. 687 (1909).

35 24 OP. AvrY. GEN. 100 (U.S.,
1902).
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In a subsequent opinion,36 the Attorney General held
radiotelephony to be interstate commerce on the au-
thority of Pensacola Telegraph Co. v. Western Union
Telegraph Co.37

For various technical reasons," the United States
Supreme Court handed down no decision on the Congres-
sional power to regulate radio broadcasting until 1932.39
Meanwhile there had been several lower court decisions
which affirmed this Congressional power.4° In common,
these courts 4' found the power to regulate in the
"commerce clause ".42

Where consideration was given to the reasons by which
this result was achieved, the basis was established in the
concept of commercial intercourse laid down in Gibbons
v. Ogden." The telegraph cases 44 were followed as
guiding analogies.

36 35 On. Aruv. GEN. 126 (U.S.,
1926).

37 96 U.S. 1, 9, 24 L.Ed. 708
(1878).

38 See Chapter IX. infra. Gen-
eral Electric Co. v. Fed. Radio
Comm., 58 App. D.C. 386, 31
F.(2d) 630 (1929), cert. dismissed
for want of jurisdiction, 281 U.S.
464, 50 Sup. Ct. 389, 74 L.Ed. 969
(1930).

38 Fed. Radio Comm. v. Nelson
Bros. Bond & Mtge. Co., 289 U.S.
266, 53 Sup. Ct. 627, 77 L.Ed.
1166 (1932).

40 American Bond & Mtge. Co.
v. United States, 52 F.(2d) 318
(C.C.A. 7th, 1931), cert. denied,
285 U.S. 538, 52 Sup. Ct. 311, 76
L.Ed. 931 (1932) ; General Elec-
tric Co. v. Fed. Radio Comm., 58
App. D.C. 386, 31 F.(2d) 630
(1929), cert. dismissed for want
of jurisdiction, 281 U.S. 464, 50
Sup. Ct. 389, 74 L.Ed. 969 (1930) ;

Technical Radio Lab. v. Fed. Radio
Comm., 59 App. D.C. 125, 36
F.(2d) 111 (1929) ; City of New
York v. Fed. Radio Comm., 59
App. D.C. 129, 36 F.(2d) 115
(1929) ; White v. Fed. Radio
Comm., 29 F.(2d) 113 (C.C.A.
7th, 1928) ; KFKB Broadcasting
Association, Inc. v. Fed. Radio
Comm., 60 App. D.C. 79, 47 F.(2d)
670 (1931) ; Durham Life Ins. Co.
v.. Fed. Radio Comm., 60 App.
D.C. 375, 55 F.(2d) 537 (1931).
See White v. Johnson, 282 U.S.
367, 51 Sup. Ct. 115, 75 L.Ed. 388
(1931).

41 Ibid.
42 U. S.

el. 3.
43 9 Wheat. (U.S.) 1, 189, 6

L.Ed. 23 (1824).
44 Western Union Tel. Co. v.

Pendleton, 122 U.S. 347, 7 Sup.
Ct. 1126, 30 L.Ed. 1187 (1886) ;
Western Union Tel. Co. v. Texas,

CONST., ART. I., § 8,
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In these lower court cases,45 radio broadcasting was
treated as an original question. In United States v.
American Bond and Mortgage Co.,46 District Judge
Wilkerson made the following pertinent comments:

"It does not seem to be open to question that radio trans-
mission and reception among the states are interstate com-
merce. To be sure it is a new species of commerce. Nothing
visible and tangible is transported. There is not even a
wire, over which ideas, wishes, orders, and intelligence are
carried. A device in one state produces energy which reaches
every part, however small, of the space affected by its power.
Other devices in that space respond to the energy thus trans-
mitted. The joint action of the transmitter owned by one
person and the receiver owned by another is essential to the
result. But that result is the transmission of intelligence,
ideas, and entertainment. It is intercourse, and that
intercourse is commerce. . . ."

This point of view was also expressed by the United
States Supreme Court in Fisher's Blend Station, Inc. v.
Tax Commission of the State of Washington.47

As a practical matter, radio broadcasting by its very
nature and operation is the essence of interstate com-
merce. The activities, location, number and extent of
broadcast stations engaged in interstate commerce not
only have a reasonable connection with, but in fact deter-
mine the exact nature of that commerce. The following
significant words of Chief Justice Hughes in Federal
Radio Commission v. Nelson Bros. Bond & Mortgage
Co." are illustrative of the practical situation:

105 U.S. 460, 26 L.Ed. 1067
(1881) ; Pensacola Tel. Co. v.
Western Union Tel. Co,, 96 U.S.
1, 24 L.Ed. 708 (1878). See Inter-
national Text Book Co. v. Pigg,
217 U.S. 91, 30 Sup. Ct. 481, 54
L.Ed. 678 (1909).

45 See cases cited supra, xi. 40.

46 31 F.(2d) 448, 454 (N.D.
M., 1929), affil. 52 F.(2d) 318
(C.C.A. 7th, 1931).

47 297 U.S. 650, 56 Sup. Ct.
608, 80 L.Ed. 956 (1936).

48 289 U.S. 266, 279, 53 Sup.Ct.
627, 77 L.Ed. 1166 (1932).
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"No state lines divide the radio waves, and national regu-
lation is not only appropriate but essential to the efficient
use of radio facilities."

§ 6. Profit Motive Not Essential to Commerce.
The fact that some broadcast stations are operated

solely for educational or eleemosynary purposes does not
serve to remove from such operations the characteristics
of commerce. The White Slavery cases 49 together with
the remarks of Mr. Justice. Stone in Fisher's Blend Station
Inc. v. Tax Commission 5° would seem to confirm this view.

§ 7. Where Interstate and Intrastate Operations Are Co -

Mingled.

Where operations in interstate commerce also have the
purely local effect of intrastate commerce, the power of
Congress extends to every operation in intrastate com-
merce which is co -mingled with operations in interstate
commerce.' This power of Congress is supreme.52

In Houston E. and W. Texas Railway Co. v. United
States,53 the United States Supreme Court upheld the
rate -making power of the Interstate Commerce Commis-
sion in connection with purely intrastate operations of an
interstate carrier, where the intrastate rates set up by
the Texas Railway Commission were held to constitute
a burden upon interstate commerce." In this case, the
Court said: 55

49 Caminetti v. United States,
242 U.S. 470, 37 Sup. Ct. 192, 61
L.Ed. 442 (1917).

50 297 U.S. 650, 56 Sup. Ct.
608, 80 L.Ed. 956 (1936).

5' Minnesota Rate Cases, 230
U.S. 352, 33 Sup. Ct. 729, 57
L.Ed. 1511 (1913).

52 Ibid.
53 234 U.S. 342, 34 Sup. Ct.

833, 58 L.Ed. 1341 (1914).
" Accord: Colorado v. United

States, 271 U.S. 153, 46 Sup. Ct.
452, 70 L.Ed. 878 (1925); South-
ern Ry. Co. v. United States, 222
U.S. 20, 32 Sup. Ct. 2, 56 L.Ed.
72 (1912).

55 Houston, E. & W. Tex. Ry.
Co. v. United States, 234 U.S, 342,
351, 34 Sup. Ct. 833, 58 L,Ed.
1341 (1914).

NOTE : The Federal Communica-
tions Commission does not possess
the power to make, fix or regulate
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"The fact that carriers are instruments of intrastate com-
merce as well as of interstate commerce, does not derogate
from the complete and paramount authority of Congress
over the latter to preclude the Federal power from being
exerted to prevent the intrastate operations of such carriers
from being made a means of injury to that which has been
confided to Federal care. Wherever the interstate and intra-
state transactions of carriers are so related that the govern-
ment of one involves the control of the other, it is Congress,
and not the State, that is entitled to prescribe the final
and dominant rule, for otherwise Congress would be denied
the exercise of its constitutional authority and the State,
and not the Nation, would be supreme within the national
field."

Since radio broadcast operations generally involve a
co -mingling of interstate and intrastate service by the
same station, Congress has the supreme power to regulate
intrastate transmission insofar as it affects interstate
service.56

§ 8. Where Purely Intrastate Operations Constitute Interfer-
ence with Interstate Transmission.

Congress has entered the field of regulation of inter-
ferences with interstate radio transmission by purely intra-
state operations. Section 1 of the Act of 1927 and Section
301 of the Communications Act of 1934 provide as follows :

". . . No person shall use or operate any apparatus for the
transmission of energy or communications or signals by
radio. . . . (d) within any State when the effects of such
use extend beyond the borders of said State, or when inter-
ference is caused by such use or operation with the trans -

rates charged for facilities by radio
broadcast stations.

56 Cf. Houston, E. & W. Tex.
Ry. Co. v. United States, 234 U.S.
342, 34 Sup. Ct. 833, 58 L.Ed.
1341 (1914) ; Colorado v. United
States, 271 U.S. 153, 46 Sup. Ct.

452, 70 L.Ed. 878 (1925) ; South-
ern Ry. Co. v. United States, 222
U.S. 20, 32 Sup. Ct. 2, 56 L.Ed.
72 (1912) ; Minnesota Rate Cases,
230 U.S. 352, 33 Sup. Ct. 729, 57
L.Ed. 1511 (1913).
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mission of such energy, communications, or signals from
within said State to any place beyond its borders, or from
any place beyond its borders to any place within said State,
or with the transmission or reception of such energy, com-
munications, or signals from and/or to places beyond the
borders of said State."

This legislation was obviously designed to extend
Congressional regulation to purely intrastate operations
which interfere with interstate broadcasts.

This provision was considered in United States v.
Gregg.57 An action was brought by the United States to
restrain a station from operating radio broadcast appa-
ratus without a license from the Federal Radio Commis-
sion. This station was known as the "Voice of Labor"
and was owned and operated by the Central Trades
Council of Houston, Texas. Its broadcast operations were
purely intrastate. In fact, its service area covered a
radius of not more than thirty miles. The station alleged
as a defense that it exerted every effort to minimize inter-
ference with interstate broadcasts and that Congress had
no power to regulate intrastate operations of a broadcast
station. The District. Court found as a fact that "under
ordinary circumstances" the defendant station could not
be heard in any other state, and also that "under ordi-
nary circumstances" the station caused no interference
with broadcasts from other Texas stations to points out-
side the State. The Court, however, found that the defend-
ant's transmission of radio signals interfered with the
transmission by stations outside Texas to points within
the State. It was held that such interferences came
within the prohibition of Section 1(d) of the. Act of 1927.
A motion to strike out the defense was granted. The
Court held that Congress may lawfully under Section
1(d) require the licensing and regulation of intrastate
radio broadcast stations whose operations interfere with
interstate radio transmission.

57 5 F.Supp. 848 (D.C. Tex., 1934).
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Although United States v. Gregg 58 has never been
reviewed by a higher court, the decision is sound and is
amply supported.59 Because of the inherent nature of
radio transmission and the wave -length limitations, even
the most limited broadcast operations, as found by the
Court in the Gregg case, are likely to interfere with inter-
state radio transmission in the present state of its devel-
opment. Despite the fact that such interferences may be
of a minor character, there should be no doubt of the
power of Congress to regulate same to achieve maximum
efficiency in the use of the broadcast facilities of the
country.

The power of Congress to regulate the entire field of
radio broadcast transmission seems to be complete. State
regulation of purely intrastate broadcast transmission
should be precluded " because of the present technical
engineering difficulties which prevent the elimination of
interference with interstate transmission by such local
operations. The scope of state and local regulation of
radio broadcasting is more fully discussed in Chapter. XI
infra.6'

§ 9. Regulation of Radio Broadcasting by Congress Under
Treaty Making Powers.

Radio broadcasting has been the subject of many inter-
national treaties of a regulatory nature." The Con -

58 ibid.
59 Pensacola Tel. Co. v. West-

ern Union Tel Co., 96 U.S. 1, 24
L.Ed. 708 (1878) ; Minnesota Rate
Cases, 230 U.S. 352, 33 Sup. Ct.
729, 57 L.Ed. 1511 (1913) ; Colo-
rado v. United States, 271 U.S.
153, 46 Sup. Ct. 452, 70 L.Ed. 878
(1925) ; Southern Ry. Co. v. United
States, 222 U.S. 20, 32 Sup. Ct.
2, 56 L.Ed. 72 (1912).

60 Statutes which entrust the
regulation of radio broadcasting to
administrative bodies have been
enacted by two states: Moth, 2

COMP. L. § 11726 et seq., Acts, 131
(1927) ; N. J. COMP. STAT. SUPP.
(1925-30) § 167-87 to § 167-94,
L. 1930, C. 15.

The Michigan statute, id., §

11730, contains the following pro-
vision:

te no order shall authorize
the doing of anything in contra-
vention of the regulations of the
United States."

Such a provision does not appear
in the New Jersey statute.

61 See also §§ 200-1 infra.
62 See Chapter II. infra.
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stitution 63 imposes upon Congress the duty of enacting
appropriate legislation to enforce the provisions of
treaties. The Federal government may exercise this
power to make treaties even though the subject matter
of the treaties is generally within the scope of the
powers of the states.64

A law of Congress in pursuance of such a treaty is
constitutional although there is no express or implied
grant of power to Congress to act in the field.65 It should
be noted, however, that this result has been reached where
the national interest was so great that the individual
states could not adequately deal with the problem. No
case is known where a power peculiar to a state was
specifically usurped by a treaty.66

Statutes which seek to enforce the terms of treaties
embracing subject matter properly within the scope of
Federal power are undoubtedly valid. Where it is ques-
tionable that the power sought to be exercised by means
of a. treaty and a law in pursuance thereof, is within the
jurisdiction of the Federal government, the test of validity
to be applied appears to be the national need for such
legislation and the adequacy of the ability of the states
to meet such need.67

63 U. S. CONST., ART. II., § 2,
el. 2: The President with "the
Advice and Consent of the Sen-
ate " has the power to make trea-
ties. Id., ART. I., § 8, cl. 18:
Congress has the power " to make
all laws which shall be necessary
and proper for carrying into exe-
cution the foregoing Powers, and
all other Powers vested by this
Constitution in the Government of
the United States or in any De-
partment or Officer thereof ". Id.,
ART. VI., § 2: Treaties shall be
the "Supreme Law of the Land.."

64 Missouri v. Holland, 252 U.S.

416, 40 Sup. Ct. 382, 64 L.Ed. 641
(1919).

66 Ibid. Cf. Moscow Fire Ins.
Co. v. Bank of N. V. d Trust Co.,
161 Misc. 903, 294 N.Y.Supp. 648,
669 (1937) where the court said:

" Even a treaty cannot change or
violate the Constitution and must
be made subordinate thereto. The
treaty -making power does not au-
thorize the Executive to do what
the Constitution forbids."

66 Ibid.
67 Missouri, v. Holland, 252 U.S.

416, 40 Sup. Ct. 382, 64 L.Ed.
641 (1919).
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This is well illustrated in the field of radio broadcast-
ing. It became necessary that international conferences
be held to allocate to the different countries of the world
appropriate segments of the wave band spectrum, and
treaties were effected to accomplish this purpose.68 Such
allocation was necessary to minimize international friction
resulting from interfering wave lengths. To secure the
enforcement of these treaties within the United States by
controlling the use of the wave lengths allocated to this
country, the only adequate means would be national legis-
lation centralizing the responsibility and control in a
strong administrative body created for that purpose.
Radio inherently presents a national problem with respect
to its enjoyment by the whole nation, and as such ought
properly to be subject to treaty or Congressional law.69

In any event, the constitutionality of Federal regulatory
legislation over radio broadcasting rests upon a strong
basis in the power of Congress to regulate interstate and
foreign commerce."

§ 10. Federal Radio Legislation and the Fifth Amendment.
The Fifth Amendment 71 which contains the prohibition

against deprivation of property without due process of
law has been invoked unsuccessfully against the exercise
of Federal power to regulate radio broadcasting.

This assertion has been made in two typical situations:
1. Where the United States sought to deny the use

of broadcast facilities to a station already set up
and in operation."

68 See Chapter II. infra.
69 See American Bond & Mtge.

Co. v. United States, 31 F.(2d)
448 (D.C. Ill., 1929), affd. 52
F.(2d) 318 (C.C.A. 7th, 1931),
cert. denied, 285 U.S. 538, 52 Sup.
Ct. 311, 76 L.Ed. 931 (1932). See
also Missouri v. Holland, 252 U.S.
416, 40 Sup. Ct. 382, 64 L.Ed. 641
(1919).

7° See § 5 supra.
71 U. S. CONSTITUTION :
"No person shall be . . de-

prived of life, liberty, or property,
without due process of law; nor
shall private property be taken for
public use, without just compen-
sation."

72 United States v. Gregg, 5 F.
Supp. 848 (D.C. Tex., 1934).
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2. Where there has been a refusal to renew a license
granted to a broadcast station under the Act of
1927.73

In both these situations, it has been held that there is
no unlawful deprivation of property rights.74

A third situation 75 is similar both as to facts and result
to the foregoing typical cases:

3. Where the complainant has erected and operated
a station before the passage of the Act of 1927 and
asserts that there is an unlawful deprivation in the
requirement by said Act 76 that an applicant for a
license thereirnder shall waive all claims or rights
to any channel.

There are certain general rules which are applicable to
all three situations. It is well settled that the test as to
whether an act of Congress is within the field of a consti-
tutional power is the determination of whether there is a
reasonable and substantial relation between the effect
sought to be accomplished and the power to be exercised.
After such determination, the test is whether the depriva-
tion results as a direct exercise of the power of Congress,
and this for a public use, or whether it is an incident of
the exercise of the power. If the former is the case, then
it is within the purview of the Fifth Amendment.77 The
preliminary question is always whether there are any
property rights involved.

73 American Bond & Mtge. Co.
v. United States, 52 F.(2d) 318,

321 (C.C.A. 7th, 1931); Trinity
Meth. Church South v. Fed. Radio
Comm., 62 F.(2d) 850 (App. D.C.,
1932).

74 United States v. Gregg, 5 F.
Supp. 848 (D.C. Tex., 1934) ;
American Bond & Mtge. Co. v.

United States, 52 F.(2d) 318, 321
(C.C.A. 7th, 1931); Trinity Meth.

Church South v. Fed. Radio
Comm., 62 F.(2d) 850 (App. D.C.,
1932).

75 White v. Fed. Radio Comm.,
29 F.(2d) 113 (N.D. III., 1928).

76 44 STAT. 1164 (1927), § 5.

See § 39 infra.
77 Trinity Meth. Church South

v. Fed. Radio Comm., 62 F.(2d)
850 (App. D.C., 1932).
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§ 11. Same: Estoppel to Set Up Unlawful Deprivation.
Consideration of this whole problem may be avoided by

the estoppel of the complainant to assert an unlawful depri-
vation. Such was the case in American Bond and Mortgage
Co. v. United States 78 where it was held that one who has
voluntarily sought and acquired a government permit or
license with its attendant benefits cannot later assert rights
which were surrendered in order to secure the permit.79
Nor can one who has received rights by virtue of a statute,
under which the power of revocation is exercised, claim
its unconstitutionality.8°

It is essential, however, that the true elements of estop-
pel be present. These elements are (a) the existence of a
statute and (b) the acceptance by the party charged of
the benefits thereunder.'"

§ 12. Same: No Unlawful Deprivation.
Congress is not bound to maintain existing arrange-

ments and contracts. Its power to regulate interstate and
foreign commerce is not subject to a prohibition against
impairment of the obligations of a contract.82 Nor does
the absence of an express reservation in the grant preclude
Congress from the exercise of this power.83

The investment in property under a regulatory pro-
vision of a Federal statute does not create a vested right

73 52 F.(2d) 318 (C.C.A. 7th,
1931).

78 Cf. Frost v. Commissioner,
278 U.S. 515, 49 Sup. Ct. 235, 73
L.Ed. 483 (1928) ; 1. COOLEY ON
CONSTITUTIONAL LIMITATIONS (8th
ed., 1927) 369.

80 Frost v. Commissioner, 278
U.S. 515, 49 Sup. Ct. 235, 73 L.Ed.
483 (1928) ; St. Louis Malleable
Casting Co. v. Prendergast Const.
Co., 260 U.S. 469, 43 Sup. Ct. 178,
67 L.Ed. 351 (1923) ; Hurley v.
Commissioner of Fisheries, 257
U.S. 223, 225, 42 Sup. Ct. 83, 66

2

L.Ed. 95 (1921) ; American Bond
& Mtge. Co. v. United States, 52
F.(2d) 318 (C.C.A. 7th, 1931).

81 Buck v. Kuykendall, 267 U.S.
307, 45 Sup. Ct. 324, 69 L.Ed. 623
(1925).

82 Philadelphia, etc., R. Co. v.
Schubert, 224 U.S. 603, 32 Sup.
Ct. 58, 56 L.Ed. 911 (1911) ; Con-
tinental Ins. Co. v. United States,
259 U.S. 156, 171, 42 Sup. Ct. 540,
66 L.Ed. 871 (1921).

83 Louisville Bridge Co. v.
United States, 242 U.S. 409, 37
Sup. Ct. 158, 61 L.Ed. 395 (1916).
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impervious to deprivation by a change in regulation or a
refusal to renew the permission contained in the statute.
Thus, "the construction of plaintiff's plant and its opera-
tion under the licenses obtained prior to the Act of . . .

1927, did not create property rights which may be asserted
against the regulatory power of the United States. . . .

)7 84

Moreover, the refusal to renew a license which had been
granted under the Act of 1927 is not a deprivation of
property without due process of law.85 It is submitted
that the same result should obtain under the Act of 1934.

It should be noted that where a property right is asserted
under a license, permit or franchise, the rule is that such
special grants are strictly construed in favor of the
public.86

The power of Congress to regulate interstate and foreign
commerce is a continuing one. It is not exhausted by any
partial exercise. Nor may the field of interstate and for-
eign commerce be occupied prior to any regulation by
Congress so as to create property rights in preclusion
thereof.

The property investment in the broadcasting business,
made before Congress acted in the field, creates no rights
against the exercise of the power to regulate.87

84 White v. Fed. Radio Comm.,
29 F.(2d) 113 (N.D. Ill., 1928) ;
Chicago Fed. of Labor v. Fed.
Radio Comm., 41 F.(2d) 422
App. D.C., 1930).

85 Trinity Meth. Church South
v. Fed. Radio Comm., 62 F.(2d)
85 (App. D.C., 1932).

86 Louisville Bridge Co. v.

United States, 242 U.S. 409, 37
Sup. Ct. 158, 61 L.Ed. 395 (1916) ;
Union Bridge Co. v. United States,
204 U.S. 364, 401, 27 Sup. Ct. 627,
51 L.Ed. 523 (1907) ; United
States v. Chandler, etc., Water
Power Co., 229 U.S. 53, 33 Sup.

Ct. 667, 52 L.Ed. 881 (1912).
87 Greenleaf - Johnson Lumber

Co. v. Garrison, 237 U.S. 251, 35
Sup. Ct. 551, 59 L.Ed. 939 (1914) ;
Union Bridge Co. v. United States,
204 U.S. 364, 401, 27 Sup. Ct.
627, 51 L.Ed. 523 (1907). Contra:
Tribune Co. v. Oak Leaves Broad-
casting Station, 68 CoNG. Rae.
(C.C. Cook County, Ill.) 266. But
cf. Great Lakes Broadcasting Co.
v. Fed. Radio Comm., 37 F.(2d)
993 (App. D.C., 1930). See also
White v. Fed. Radio Comm., 29
F.(2d) 113 (C.C.A. 7th, 1928).
See § 39 infra.
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Consequently, any right which exists in the field of radio
broadcasting is subject to the exercise of reasonable and
necessary regulation by Congress. As against such pos-
sible regulation, there exists no vested right in favor of
the licensee." The opinion of Chief Justice Hughes in
Federal Radio Commission v. Nelson Bros. Bond & Mort-
gage Co. is controlling : 89

"That the Congress had the power to give this authority
to delete stations, in view of the limited radio facilities
available and the confusion that would result from inter-
ferences, is not open to question. They necessarily make
their investments and their contracts in the light of, and
subject to, this paramount authority. This Court has had
frequent occasion to observe that the power of Congress in
the regulation of interstate commerce is not fettered by the
necessity of maintaining existing arrangements which would
conflict with the execution of its policy, as such a restric-
tion would place the regulation in the hands of private indi-
viduals and withdraw from the control of Congress so much
of the field as they might choose by prophetic discernment
to bring within the range of their enterprise."

§ 13. Validity of Communications Act of 1934 as a Delegation
of Legislative Power.

Inherent in the doctrine of separation of governmental
powers is the dogma that the power to make laws is not
delegable. Yet the United States Supreme Court has at
no time felt itself restrained by this dogma. Until its
invalidation of the so-called Industrial Recovery laws, the
Court had not held unconstitutional any law involving a
delegation of legislative power.9°

May Congress, possessed of the interstate commerce
power to regulate radio transmission and broadcasting,
delegate this power to the Federal Communications Com-
mission as attempted in its radio legislation?

88 Fed. Radio Comm. v. Nelson 89 Id., at 282.
Bros. Bond & Mtge. Co., 289 U.S. 98 Comment (1936) 24 CALIF.
266, 53 Sup. Ct. 627, 77 L.Ed. 1166 L. Ruv. 184.
(1932).
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§ 14. Same: Radio Act of 1927 as a Valid Delegation of
Power.

In 1932, the United States Supreme Court upheld the
Radio Act of 1927 as constitutional and a valid delegation
of power, so far as those portions of the Act before it were
concerned.9' The Act of 1927 established as a standard
for the grant and renewal of licenses by the Federal Radio
Commission, "the public interest, convenience or neces-
sity".92 This standard was held not to be too indefinite
or to confer legislative discretion or law -making power
upon the Federal Radio Commission.93

The Court also considered 94 the Davis Amendment 95
which required that there shall be "a fair and equitable
allocation of licenses, wave lengths, time for operation and
station power to each of the States within each zone". In
addition to the maintenance of the standard of "public
interest, convenience or necessity", the Commission was
under a duty fairly and equitably to allocate radio broad-
cast facilities. The question raised by the latter provision
was whether the standard was so indefinite as to confer
upon the Federal Radio Commission an arbitrary and
capricious power. On this question the Supreme Court
held in the negative."

§ 15. Same: Communications Act of 1934.
The problem in the Communications Act of 1934 as with

its predecessor statute, is whether the standards laid down
by Congress are sufficient to sustain the grant to the Fed-
eral Communications Commission of power to regulate
radio broadcasting.

91 Fed. Radio Comm. v. Nelson
Bros. Bond & Mtge. Co., 289 U.S.
266, 53 Sup. Ct. 627, 77 L.Ed.
1166 (1932).

92 44 STAT. 1166 (1927).
93 Fed. Radio Comm. v. Nelson

Bros. Bond & Mtge. Co., 289 U.S.

266, 53 Sup. Ct. 627, 77 L.Ed.
1166 (1932).

94 Ibid.
95 45 STAT. 373 (1928).
96 Fed. Radio Comm. v. Nelson

Bros. Bond & Mtge. Co., 289 U.S.
266, 53 Sup. Ct. 627, 77 L.Ed.
1166 (1932).
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In substance, there is little difference between the Act
of 1927 and the Act of 1934. It may be correctly assumed
that the ruling in Federal Radio Commission v. Nelson
Bros. Bond d Mortgage Co." supports the validity of the
same provisions in the Communications Act of 1934. It is
nevertheless advisable to pursue the problem further in
view of later decisions invalidating grants of power to
administrative bodies on the ground that the standards
were too indefinite.

The Act of 1934 embodies the same powers and provides
for their exercise according to the same standards as the
Act of 1927. In Section 303, the general powers of the
Federal Communications Commission are to be exercised
as "public convenience, interest or necessity requires".
Section 307 of the Act of 1934 also provides for the grant-
ing of licenses by the same standard, and again charges the
Communications Commission with the duty fairly and
equitably to allocate radio broadcast facilities. Section 309
also embodies the standard of "public convenience, interest
and necessity".

After defining certain standards according to which the
Commission is to perform its administrative functions, the
next step is to determine their sufficiency. It must be
ascertained whether the standards give the Commission
an arbitrary or capricious power. It is also necessary to
determine whether the standards are so indefinite as to
give the Commission the power to make laws.

§ 16. Same: Sufficiency of Standards.
There are generally two types of standards which meet

the test of sufficiency:
1. Where certain future conditions are anticipated,

Congress may authorize an administrative body to
act in a certain way upon the happening of the event.

2. Where the field of regulation is so vast and
replete with a myriad of subjects, Congress may lay

97 Ibid.
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down general broad standards in pursuance of which
the administrative body may act.98

Both types must be in accord with the general doctrine
established in Cincinnati, etc. Railway Co. v. Commission 99
and approved in Hampton Co. v. United States:100

"The true distinction, therefore, is between the delegation
of power to make the law, which necessarily involves a dis-
cretion as to what it shall be, and conferring an authority
or discretion as to its execution, to be exercised under and in
pursuance of the law. The first cannot be done; to the latter
no valid objection can be made."

§ 17. Same: Sufficiency of Standards: Public Convenience,
Interest and Necessity.

The standard of "public convenience, interest and neces-
sity" is sufficient, or in the words of the United States
Supreme Court,' 01 "not too indefinite".

In New York Central Securities Co. v. United States,'°2
it was held that a similar provision in the Transportation
Act of 1920 constituted a valid delegation of power. The
Supreme Court agreed that this phrase was not a grant
of a roving commission and that it did not mean general
welfare. It also agreed that it was not "a concept without
ascertainable criteria, but has direct relation to the ade-
quacy of transportation service, to its essential conditions
of economy and efficiency, and to the appropriate pro-
visions and the best use of transportation facilities.'"03
In the same case, comparison and approval were also made
of similar provisions dealing with reasonableness of rates,
discrimination, and the' issuance of certificates of public
convenience and necessity.

This proposition is further sustained in Federal Radio
98 Hampton & Co. v. United 101 New York Cent. See. Co. v.

States, 276 U.S. 394, 48 Sup. Ct. United States, 287 U.S. 12, 54 Sup.
'348, 72 L.Ed. 624 (1927). Ct. 471, 77 L.Ed. 138 (1932).

991 Ohio 77, .88 (1852).. 102 ibid.

100 276 U.S. 394, 48 Sup. Ct. 1°3 Id., at 24.
348, 72 L.Ed. 624 (1927).
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Commission v. Nelson Bros. Bond & Mortgage Co.'°4
where the Supreme Court said:

"The requirement is to be interpreted by its context, by
the nature of radio transmission and reception, by the scope,
character and quality of services, and where an equitable
adjustment between States is in view, by the relative advan-
tages and service which will be enjoyed by the public through
the distribution of facilities."

§ 18. Same: Sufficiency of Standards: Fair and Equitable
Allocation.

The standard of fair and equitable allocation has been
held sufficient by the United States Supreme Court.'"
The holding is based upon the principles stated supra.1°6

104 289 U.S. 266, 285, 53 Sup. mission, but, having laid down the
Ct. 627, 77 L.Ed. 1166 (1932). general rules of action under which

I °5 Ibid. a commission shall proceed, it may
1°6 Interstate Commerce Comm, require of that commission the ap-

v. Goodrich Transit Co., 224 U.S. plication of such rules to particular
194, 214, 32 Sup. Ct. 436, 56 L.Ed. situations and the investigation of
.729 (1912). In this case, the the facts, with a view to making
Court stated the rule as follows: orders in a particular matter

" Congress may not delegate its within the rules laid down by the
purely legislative power to a corn- Congress."
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§ 19. History.
The early importance of radio -telegraph transmission

lay in the means it provided for communication between
ships at sea and other points on land and sea. The inven-
tions of Marconi served as a basis for the development of
this new industry. He and his associates made it a custom
to install their apparatus solely upon the condition that
it be used exclusively for communication with similarly
installed apparatus.' It was soon apparent that such busi-
ness practices imposed great limitations upon the develop-
ment of radio -telegraph communication generally. To
remedy this, representatives of several nations met in
Berlin in 1903 and agreed to recommend certain proposals
to their respective governments for examination.2

The proposals dealt mainly with communication between
coast stations and ship stations. Priority for distress calls
was provided. It was proposed that rates be so fixed as
to provide an equitable return for the services rendered..

I Davis, International Radio Development of Radio Law, (1931)
Telegraph Conventions and Traffic 2 Am L. REV. 107, 126.
Arrangements, (1930) 1 AIR L. 2 Ibid.
REV. 349; Donovan, Origin and

24
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The most important accomplishment was the agreement
of the delegates to examine the proposal that the radio-
telegraph services of each nation be so organized as to
avoid interference with others.3 The British made a spe-
cific reservation as to the latter proposal. The Italians,
because of their committments to Signor Marconi, reserved
their rights to refrain from making public radio informa-
tion of a technical nature.4

§ 20. The Berlin Convention of 1906.
On October 3, 1906, there convened in Berlin at the call

of the German Government another radio conference. A
convention was agreed upon and signed on November 3,
1906. Of thirty nations present, twenty-seven signed the
convention.5

3 Ibid.
4 Davis, International Radio

Telegraph Conventions and Traffic
Arrangements, (1930) 1 Are L.
REV. 349; Donovan, Origin and
Development of Radio Law, (1931)
2 Am L. REV. 107, 126. On the
general subject, see Stewart, The
International Regulation of Radio
in Time of Peace, Radio Supp. 142
ANNALS 78 (American Academy of
Political & Social Science, 1929).

" There is an interesting story in
back of the calling of this conven-
tion (Berlin). In 1902, Prince
Henry of Prussia visited the
United States. On his return voy-
age he wished to send a radiogram
to President Theodore Roosevelt,
thanking him for the many cour-
tesies and honors he had received
during his visit. Since the radio
equipment of the ship was not
powerful enough to communicate
with radio stations in the United

States, an English station was
asked to receive the message and
transmit it to the United States by
cable at the expense of the German
ship.

"The shore station in England
was equipped with Marconi appa-
ratus and the ship station with a
Sloby-Arco apparatus, the product
of a German corporation-a rival
of the Marconi Company. The
English station declined to trans-
mit the message. On his return to
Germany, Prince Henry took the
matter up with Emperor Wilhelm,
who with President Roosevelt's co-
operation, arranged to have the
first International Radio Confer-
ence at Berlin in August, 1903."
BROWN, THE FEDERAL COMMUNI-
CATION LAW ( Address, May 11,
1937), Federal Communications
Commission Press Release, No.
21207.

5 Ibid.
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Mr. Stewart sets forth the primary objectives of the
Berlin Convention, as follows : 6

" (1) establishment of the principle of inter -communication
without regard to system employed;'

(2) the greatest practical elimination of interference
between stations ; 8
opening of radio services to the public upon reasonable
terms; 9 and

(4) adequate provision for the assistance of vessels in
distress." 10

(3)

The Berlin conference also adopted at the same time a
series of supplemental service regulations. These were
designed generally to achieve the objectives of the. Con-
vention. The Service Regulations required that the signa-
tories keep pace with the scientific and technical adance of
the art in the installation of apparatus." Two wave-
lengths were designated for the exclusive use of all ship -

to -shore stations.12 For other than general message serv-
ice, operators were permitted to use any wave -length below
600 meters or above 1600 meters.'3 The normal wave
length for ship use was set as 300 meters.'4 It was

6 Stewart, The International
Regulation of Radio in Time of
Peace, Radio Supp.; 142 ANNALS
78 (American Academy of. Polit-
ical & Social Science, 1929),

Article 3 of the Berlin Con-
vention of 1906 which appears in
FOREIGN RELATIONS OP THE

UNITED STATES (1906), At. 2,

1513 et seq. A summary of the
important provisions of this Con-
vention, article by article, may be
found in DAVIS, op. cit. supra n. 1.
Because of reservations, Article 3
did not bind Great Britain, Italy,
Japan, Mexico, Persia and Portu-
gal. The United States did not

ratify the Berlin Convention until
April 13, 1912. It did so then in
order to participate in the London
Conference of that year. DAVIS,

op. cit. supra, n. 1, at 356.
Articles 8 & 10 of Berlin

Convention of 1906.
9 Id. at Articles 10 & 17.
10 Id. at Article 9.
I I Article I, Service Regula-

tions, Berlin Convention of 1906,
FOREIGN RELATIONS OF THE, U. S.
(1906), Pt. 2, 1513 et seq.

121d. at Article II.
13 Ibid.
14 Id. at Article III.
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required that each government undertake to license all
operators of ship and shore stations within its jurisdic-
tion.' 5 Superfluous signals were prohibited.' 6

§ 21. The London Conference of 1912.
The London Convention of 1912 was the product of a

conference of forty-eight countries. The United States
was present by virtue of its ratification in 1912 of the
Berlin Convention of 1906. The provisions of the London
Convention were similar in scope to those of the Berlin
Convention and dealt principally with the maritime prob-
lems of radio -telegraphic communication. Nevertheless,
the "London Radio Conference of 1912 was far-seeing,
taking cognizance of the probable importance of radio on
aircraft and of other uses then in the future. It could not
predict the worldwide importance of broadcasting."

By 1912, the chief impediment to the progress of radio-
telegraphy as a means of international communication
appears to have been eliminated. There were no reserva-
tions as to the requirement that all stations intercom-
municate without regard to the apparatus in use by each.' 8
This requirement was ameliorated, however, in Article
III. r° The latter provided that where the incapacity of a
radio -telegraph apparatus to connect with another type
was due to the nature of the system, such a system would
not be prohibited, unless the result was a consequence of
a device purposely attached to prevent intercommunication.

The general objectives of the London Convention of 1912
were similar to those of the Berlin Convention of 1906.
In addition to the provisions already described, it was
further provided 2° that "The working of the radio sta-

is Id. at Article VI.
i 6 Article V, Service Regula-

tions, op. eit. supra n. 11.
7 W. J. DAVIS, RADIO LAW,

(1929) 145.
18 Article I, London Convention

of 1912, 38 STAT. Pt. 2, 1707.

(English translation) FOREIGN RE-
LATIONS OP THE U. S. (1913), 1375
et seq.

g London Convention of 1912,
supra n. 18.

20 ./d. at Article 8.
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tions shall be organized so far as possible in such manner
as not to disturb the service of other radio stations."
Stations were again required to give priority to distress
signals.2'

Minor changes were enacted in the Service Regula-
tions.22 The normal ship wave -length was designated as
600 meters, but small ships whose power was inadequate
for operations upon 600 meters were permitted to transmit
on 300 meters though required to receive on 600 meters.23
The wave -lengths below 600 meters or above 1600 meters
were again reserved for service other than general message
communication."'

All stations were obliged to carry on service with the
minimum energy necessary to insure safe communica-
tion.25 This was designed to prevent interference. In
1912, although interference was greater, the causes and
remedies were better known. Consequently, in addition
to this power restriction, the London Convention provided
that the use with a spark set of a direct coupled aerial was
prohibited except in certain limited situations."

The United States specifically abstained from all mes-
sage rate provisions of the London Convention. Its posi-
tion was predicated on the fact that the business of radio-
telegraphy in this country was strictly a private enterprise,
insofar as the transmission of messages by radio was
concerned.27

In ratifying the London Convention on January 22,
1913, the Senate made a further reservation." This reser-
vation was to Article IX of the Service Regulations 29

21 Id. at Article 9.
22 By Article II of the London

Convention of 1912, the Service
Regulations supplement the Con-
vention and are of the same force.

23 Article III, Service Regula-
tions, London Convention of 1912,
op. cit. supra n. 18.

24 /d. at Article II, Service
Regulations.

25 Id. at Article VII, Service
Regulations.

26 /d. at Article VII, Service
Regulations.

27 Davis, International Radio -
Telegraph Conventions, (1930) 1
AIR L. REv. 349, 358.

28 /d. at 359.
29 Service Regulations, London

Convention of 1912, op. cit. n. 18.
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and preserved the enforcement of the Federal inspection
laws upon ships which came within the jurisdiction of the
United States. Article IX had established that a license
issued by a signatory was a presumption of compliance
with the Convention and its Service Regulations with
respect to radio installations on the licensed ship.

The London Convention of 1912 was proclaimed to be
in effect by the President on July 8, 1913.3°

22. Washington Radio -Telegraph Convention of 1927.
Because of the World War, no general international

conference dealing with radio communication was held
between 1912 and 1927. Representatives of eighty-one
countries met in the United States at Washington, D. C.
in the latter year to remedy the instability of the inter-
national situation of radio -telephony.

Before the 1927 conference, the United States had en-
tered into two international agreements dealing with radio
communication. Its agreement with Italy, executed on
March 27, 1918, purposed to effect direct radio communica-
tion between the two countries which had no direct sub-
marine cable connection.3'

In 1925 another agreement was effected by the exchange
of notes between Great Britain, Canada, Newfoundland
and the United States.32 The purpose of this arrangement
was to prevent interference with. radio broadcasting by
ships off the coasts of these countries. It was provided
that ships of any of said countries signatory to the pact
would not use the wave -lengths of 300 or 400 meters when
within 250 miles of the respective coasts.

In general, however, radio broadcasting had so devel-
oped by 1927 that the Washington conference had many
new problems to consider. Broadcasting had acquired
many international aspects. Facsimile transmission by

30 Davis, op. cit. supra n. 27, 31 Treaty Series No. 631-A.
:359. 32 Treaty Series No. 724-A.
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radio had become commercially significant.33 All the im-
portant communications systems of the world were repre-
sented. Soviet Russia alone did not participate.34

The Convention 35 was similar in text to the London
Convention of 1912. The Service Regulations were ex-
panded and changed. Since the scope of this work is
limited to radio broadcasting, consideration shall be given
only to those features of the Convention and Service Regu-
lations which affect or may affect this aspect of radio-
telephony.36

Under Article X. of the Convention, all public and private
stations are to be maintained and operated so as to avoid
interference with other radio stations.37 Under Article
V., Section I.-VII. of the Service Regulations,38 the sig-
natories may "assign any frequency and any type of wave
to any radio station within their jurisdiction upon the sole
condition that no interference with any service of another
country will result therefrom."

The various wave -lengths were not allocated among
the countries on any working plan, but were divided among
the various services, to be allocated by each country as it
saw fit. The only limitation on the rights of the countries
was the obligation so to allot their respective frequencies
as to avoid interference.39

Section 8 of Article V of the Service Regulations 40 was
intended to discontinue the use of damped waves. Land
stations were permitted to use damped waves after Jan -

33 Davis, International Radio-
telegraph Conventions, (1930) 1

AIR L. REv. 349, 359.
34 W. J. DAVIS, RADIO LAW,

(1929) 146.
35 Radio -Telegraph Convention

& General Regulations, Washing-
ton, (1927) TREATY SERIES No.
767.

36 For a short but complete
analysis of all features of the 1927

Convention, see Davis, op. cit.
supra n. 33.

37 Article 10, Radio -Telegraph
Convention, TREATY SERIES No.
767.

38 Id. at Article 5, §§ 1-7.
39 Article 5, §§ 1-7, Service

Regulations, Radiotelegraph Con-
vention & General Regulations
(1927) Washington, TREATY SERIES
No. 767.

40 Ibid.
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uary 1, 1935.4' New stations were to be granted wave-
lengths only where practicable, so as to prevent inter-
ference with stations already in operation." Eacligovern-
ment was required to license all its stations.43 The priority
of distress calls was continued."

Section 14 of the Washington Convention provided that
signatories could make "special arrangements in matters
of service which do not interest the governments gen-
erally." 45 Tinder this provision a North American Con-
ference was held at Ottawa in 1929 to distribute among
the North American countries the "continental bands"
from 1500 to 6000 kc.46 On a separation basis of .2%, the
Conference found that there were 228 channels available
for general communication service, that the interference
range of those between 3500 and 6000 kc. was such that
duplicate use of them could not be made on the continent,
and that as to the frequencies between 1500 and 3500 kc.,
their use might be duplicated in stations located as much
as 1000 miles apart. Frequencies between 3500 and 6000
are therefore commonly designated as "exclusive", while
those between 1500 and 3500 are commonly referred to as
"shared ".47

Of the shared channels Canada and Newfoundland re-
ceived sixty-five, the United States received thirty-four,
Cuba was granted fifteen, and other countries were given
a total of sixteen. The exclusive channels were divided as
follows : United States, one hundred and twelve; Canada
and Newfoundland, thirty-eight; Cuba, five; other countries,
eight."

41 Ibid. 44 Id. at Article 11.
42 Article 5, § 16, op. cit. supra 46 Id. at Article 14.

n. 39. 46 Davis, International Radio -
43 Article 2, Service Regula- telegraph Conventions, (1930) 3

tions, Radiotelegraph Convention Ala L. REV. 349, 369.
& General Regulations (1927) 47 Id. at 369.
Washington, TREATY SERIES No. 48 Id. at 370.
767.
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§ 23. The Madrid Telecommunication Convention of 1932.
Another international conference was held at Madrid in

1932. By this date the communications industry had devel-
oped to such a point as to require the amalgamation of
radio -telephonic and radio -telegraphic regulation.49 At
Madrid, such joint consideration was given as is reflected
by the use of the new word "Telecommunication" in the
title of the Convention.5° The President of the United
States proclaimed the Convention to be in effect on June
27, 1934.

Unlike the previous Conventions, the Madrid Telecom-
munication Convention expressly abrogated the prior trea-
ties covering this new field." The contracting parties
agreed not only to observe the provisions of the Conven-
tion but also to impress the duty of compliance upon
private operators irrespective of whether the latter ren-
dered a general message service.52 The Madrid Conven-
tion contains a provision similar to Article XIV. of the
Washington Convention.53 This Article 54 permits "spe-
cial arrangements on service matters which do not concern
the governments in general. However, such arrangements
must remain within the terms of the Convention and of
the Regulations . . . as regards interference which their
application might be likely to cause with the services of
other countries."

The Special Provisions for Radio 55 also contain pro-
visions similar to the Washington Convention." There
is imposed a duty of general intercommunication.57 All

49 TREATY SERIES No. 867. For 53 Id. at Article 13.
a discussion of the actual confer- 54 Id. at Article 13.
ence by a participant see Stewart,
The Madrid Telecommunication
Convention, (1934) 5 AIR L. REv.
236.

so Stewart, op. cit. supra n. 49.
51 Article 8, Madrid Telecom-

munication Convention, TREATY

SERIES No. 867.
52 Id. Article 9.

55 Ibid.
56 Radio -Telegraph Convention

and General Regulations (1927)
Washington, TREATY SERIES No.
767.

" Article 34, Madrid Telecom-
munication Convention, TREATY

SERIES No. 867.



§ 24 REGULATION OF TELECOMMUNICATION 33

stations must be established and operated to avoid inter-
ference." The mandate was continued that distress calls
be given priority."

General Radio Regulations 6° are annexed to the Madrid
Convention. Article III. of these Regulations requires
that all radio transmitting stations operate only under
licenses issued by the respective governments.61

Article VII. continues to allow the allocation of any wave
length by any country to any station. The allocating
country is restricted by its duty not to allocate in such a
way as to cause interference.62 The General Radio Regu-
lations of the Madrid Convention again allocate the various
frequencies among the several radio services.63 Definite
rules for allocation of wave -lengths to stations are set
forth in Article VII.64

The Madrid Convention in toto represents an effort to
solve the problems of interference and crowded air waves
by the application of all known information concerning
the radio medium in the sphere of modern communication.
It is still an open question whether international regula-
tion of radio broadcasting by convention can succeed with-
out a definite allocation of frequencies among the countries
rather than the services.

§ 24. The North American Conference in Havana in 1938.
Representatives of the major countries in North America

met in Havana in March, 1938 for the purpose of drafting
a treaty covering the frequency allocation problems of
this region. The delegates from the United States, Canada,
Mexico and Cuba determined upon a reallocation of broad-
cast frequencies to eliminate interferences from border
stations. The proposed treaty also provides that the

58 Id. at Article 35. 61 Id. at Article 3, General
59 1d. at Article 36. Radio Regulations.
60 Madrid Telecommunication 62 Id. at Article 7, General

Convention, TREATY SERIES No. Radio Regulations.
867, 182. 63 Ibid.

64 Ibid.
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United States shall have thirty-two exclusive broadcast
frequencies, twenty-five of which shall be used for Class
1-A or clear -channel operation.

Prior to the Havana treaty, the United States had made
a domestic allocation of all channels among the various
services. Forty channels were allocated to clear -channel
operation.65 In practice, eleven of these channels were
used for duplicate operation.

65 In Caldwell, Regulation o f

Broadcasting by the Federal Gov-
ernment, VARIETY RADIO DIRECTORY
(1st annual ed., 1937) 269, 278,
the four major classes of broadcast
channels are defined as follows:

"1. CLEAR CHANNELS. The Com-
mission's regulations designate 40
of the 90 channels as clear chan-
nels. A clear channel is a channel
on which only one station in the
United States (and, in principle,
in the entire continent of North.
America) operates at nighttime,
such station to operate with sub-
stantial power. Two or more sta-
tions may operate on these chan-
nels in the daytime, if sufficiently
separated, since the interference
range of radio waves by day is
much less than at, night. The mini-
mum power of clear channel sta-
tions, under the Commission's regu-
lations is 5 kilowatts (abbreviated
kw!) and the maximum is 50 kw.

Clear channel stations operating
with high power are, in a general
way, the only method of assuring
broadcast reception to rural and
remote areas, that is, regions which
are not within the immediate vicin-
ity of a broadcast station. The
moment two or more stations are
permitted to operate on the same

channel after sunset, each station
severely limits the service rendered
by the other, by interference.

" 2. HIGH POWER REGIONAL

CHANNELS. The Commission's
regulations designate 4 of the 90
channels as high power regional
channels. Two or more stations
may be licensed to operate simul-
taneously on these channels, with
a power of not less than 5 kw.
As the word regional suggests,
these stations are designed to serve
limited regions; each of them re-
stricting the service areas of others
on the same channel by interfer-
ence, particularly at night.

"3. REGIONAL CHANNELS. Of
the 90 channels, 40 are designated
as, regional, with nighttime power
ranging from 1 kilowatt down to
250 watts and with daytime power
up to a maximum of 5 kw. On
these channels several stations
(from 3 to 6 or 7) are permitted
to operate simultaneously at night,
each of them being severely re-
stricted by the others but still
capable of rendering service over
an area equivalent to a fairly large
city and its immediate environs.

"4. Loam, CHANNELS. The re-
maining 6 channels are designated
as local, with nighttime power not
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The Havana treaty provides that the dominant station
must operate on a clear channel with at least fifty thousand
watts power. The opposition to the clear -channel pro-
visions of the Havana treaty is a reflection of the contro-
versy in the United States between super -power advocates
and their opponents. Those opposed to super -power broad-
cast stations fear that the clear -channel stations by using
power well in excess of fifty thousand watts will dominate
broadcasting since they will be heard in every part of the
country and thereby end the need of duplicate operation
by stations of smaller wattage.

The proposal is made to limit clear -channel stations to
fifty thousand watts as a maximum of operation power.
The proponents of this restriction differ as to whether it
should be made as a reservation to the treaty or effectuated
by statute or by administrative action.

The Havana treaty was ratified by the United States on
June 15, 1938.66

§ 24A. International Telecommunications Conferences at
Cairo in 1938.

Delegates met at Cairo, Egypt in 1938 to revise and
modify the Madrid Convention of 1932.67 The United
States delegation, headed by Senator Wallace H. White,
Jr., took an important role therein and acted as the spokes-
men for the Pan American nations represented at the
Havana Conference earlier in 1938.68

The two major problems which confronted the Cairo
in excess of 100 watts and daytime
power not in excess of 250 watts.
A large number of such stations
(about 50) are assigned to each
such channel and, needless to say,
each of them serves a compara-
tively small area, roughly corre-
sponding to a smaller city or
town."

See Berks Broadcasting Co., et
al., 3 F. C. C. Rep. 54 (1936).

66 See BROADCASTING, July 1,
1938, p. 17.

67 See § 23 supra.
68 REPORT TO THE SECRETARY OF

STATE BY THE CHAIRMAN OF THE
AMERICAN DELEGATION TO THE
INTERNATIONAL TELECOMMUNICA-
TIONS CONFERENCES OF CAIRO,
EGYPT (June 16, 1938) 12 (Here-
inafter referred to as "REPORT").
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Conference were the allocation of frequencies to the aero-
nautical services and to high frequency broadcasting. The
conference widened the high frequency broadcasting band
to 300 kilocycles.69

The Cairo Conference took no action to change the exist-
ing regular broadcasting band of 550-1500 kilocycles,
except that the European region received the privilege
of using the frequencies from 550-1560 kilocycles for regu-
lar broadcasting in that territory. Successful objection
was made to the American proposal that the regular broad-
casting band for all regions be extended to 1600 kilocycles.
It should be observed, however, that the Havana treaty
set aside the frequencies from 1500-1600 kilocycles as an
exclusive regional broadcasting band.7°

The Cairo Conference continued the allocation for the
European region of the band 160-265 kilocycles for long -
wave broadcasting." Although the latter frequencies are
considered desirable because they give a greater service
area for a given amount of power, there has been much
effective opposition in the United States to the use of this
long -wave band for broadcasting.72

The Cairo Conference also considered the problem of
the allocation of frequencies to the television service. The
United States delegation recommended that the whole
world use the frequency band allocated thereto by the
Havana treaty. Since some European nations were operat-
ing permanent television stations on different frequencies,
it was decided that such allocation be made on a regional
basis.73

69 REPORT, 15, 24 et seq. In Federal Regulation of Broad -
70 REPORT, 21. casting, VARIETY RADIO DIRECTORY

71 REPORT, 20. (2d annual ed., 1938) 546, 547.
72 See Caldwell, Developments 73 REPORT, 28.
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§ 25. Early Legislation.
The Ship Act of 1910 ' was the earliest Congressional

legislation concerning radio communication. This statute
made it mandatory that passenger ships be equipped with
radio apparatus. Another act passed in the same year 2
vested in the Interstate Commerce Commission authority
to regulate radio communication by public carriers.

This Act was soon followed by the Act of 1912 3 which
was passed by Congress in pursuance of the International
Radiotelegraph Conventions of Berlin 4 and London.5 The
Act of 1912 was a governmental regulation to enforce
these treaties to which the United States was a party.
The chief concern of the. Conventions and of Congress was
the business of communication by radiotelegraph. Since
radio broadcasting did not have commercial significance
in 1912, this Act was designed principally to foster radio-
telegraphy. Radiotelephony was only incidentally provided
for in that statute.

The Act of 1912 vested in the Secretary of Commerce
jurisdiction to administer its provisions. It provided that
application be made to the Secretary of Commerce for a
license to operate a radiotelephone station. Such license
was to be granted by him and was revocable for cause.
Appropriate penalties were also provided for violations of
the license and of the *Act.6 This legislation expressly

36 STAT. 629 (1910), 37 STAT.
199 (1912), 46 U.S.C.A. § 484
(1928).

2 36 STAT. 544 (1910), 49 U.S.
C.A. § 1 (1928).

3 37 STAT. 302 (1912), 47 U.S.
C.A. §§ 51-54 (1928).

4International Wireless Teleg-
raphy Conference, Berlin, 1906, to
which 26 countries were signatory.
III. MALLOY'S TREATIES 2889, 37
STAT., Part 2, 1565 (1912).

5 38 STAT., Part 2, 1672 (1912),
III. MALLOY'S TREATIES 3048.

6 37 STAT. 302 (1912), 47 U.S.
C.A. § 51 et seq. (1928). Section
51, where there had been opera-
tion without a station license; § 53,
where an unlicensed operator had
been employed; § 54, where there
had been a violation of the Regu-
lations contained therein; § 55,
where there had been willful or
malicious interference with radio
communication; § 57, where false
or fraudulent signals had been
uttered or transmitted.
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excluded jurisdiction over intrastate transmission of radio
communication.'

§ 26. The Grant of Licenses by the Secretary of Commerce.
An applicant was required to be a citizen of the United

States or a corporation formed under the laws of any
state or territory thereof.° In addition, the station had
to designate "a certain definite wave -length as the normal
sending and receiving wave -length".° The license itself
had to state the purpose of the station, the wave -length
authorized for use and the hours of operation allo wed.'°

§ 27. Limitations on the Power of the Secretary of Commerce.
No discretion to make general regulations was given by

the Act of 1912 to the Secretary of Commerce." Where
compliance had been made with the requirements of the
Act and the Regulations therein, mandamus could issue to
compel the Secretary to grant the license.12 The Secre-
tary possessed no power outside of the Act and Regula-
tions 13 to fix the time at which stations might operate,
nor could he specify in advance the minimum amount of
power. Consequently, the Secretary could not insert such
essentials in the license, even though the statute expressly
required 14 all stations to use "the, minimum amount
of power necessary to carry out any communication
desired".' 5

Where the Secretary had issued a license which re-
stricted the operations of a station to a specified time and
wave -length, the Government was unsuccessful in a crim-

7 37 STAT. 302 (1912), 47 U.S.
C.A. § 51 (1928).

8 Id. at § 52.
Id. at § 54, Regulations .1.

10 Id. at § 52.
11 62nd Congress, 2nd Sess., S.

REP. 698; 62nd Congress, 2nd
Sess., H.R. REP. 582; 35 OP. ATTY.
GEN. 126 (U.S., 1926) ; United
States v. Zenith Radio Corp., 12

F.(2d) 614 (N.D.I11., 1926).
12 Hoover v. Intercity Radio

Co., 52 App. D.C. 339, 286 Fed.
1003 (1926).

13 37 STAT. 302 (1912), 47 U.S.
C.A. § 54, Regulations 12, 13

(1928).
i4 /d. at Regulation 14.
15 35 OP. ATTY. GEN. 126 (U.S.,

1926).
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inal prosecution 16 for broadcasting at a time and over a
wave -length unauthorized by the license. The United
States District Court held '7 that adherence to any such
limitation contained in a license could not be compelled by
the Secretary of Commerce since he had no power to pre-
scribe or enforce additional regulations under the Act.

The Attorney -General was at an early time of the opin-
ion that the Secretary could exercise no discretion and
could not impose conditions precedent to the issuance of
licenses unless same were provided for in the Act.'8 As a
result, the Secretary had no authority or power to meet
new situations created by the development of radioteleph-
ony. The advent of radio broadcasting found the Sec-
retary powerless to cope with the practical problems of
the industry.

§ 28. Conflicts Between Licensees.
The task of the Secretary in controlling and regulating

broadcast stations was lightened somewhat by voluntary
submission. This was achieved by agreements between
applicants for licenses to observe restrictions imposed by
the license. Such agreements dealt with division of time
on the same wave -length. Licenses were issued only upon
the filing of schedules of hours agreed upon by applicants
in their previous contracts to share time. Such an agree-
ment was held enforceable in an action between the contract-
ing parties. The licensee who violated the agreed restric-
tions was enjoined from interfering with the plaintiff's
broadcast during specified hours.")

The Act of 1912 did not concern itself with the relation-
ship between licensees so as to govern claims of priority
of use of wave -lengths. However, a state court did enjoin
one broadcaster from operating its station over a wave-
length which resulted in interference with plaintiff's broad-

16 United States v. Zenith Radio 18 29 OP. ATTY. (31 -Ex. 579
Corp., 12 F.(2d) 614 (N.D.I11.,
1926).

(U.S., 1912).
"Carmichael v. Anderson, 14

17 /bid. F.(2d) 166 (W.D.Mo., 1926).



§ 29 FEDERAL LEGISLATION 41

casts. The Circuit Court of Cook County, Illinois, exer-
cised its equity jurisdiction in the protection of a property
right which it held to have been created by the plaintiff
broadcast station. The expenditure of money, the invest-
ment of time, the operation of plaintiff's broadcast station
for several years without interference and the consequent
acquisition of a large clientele all motivated the Court to
find a property right in the prior use by the station of its
frequency.2°

Although the Secretary could not compel adherence to
a wave -length to which his license purported to limit the
station,2' a State Court held that in the absence of the
exercise of any regulatory powers by Congress, priority
of time gives priority of right as between stations.22 This
lower court decision is unofficially reported and has not
been appealed. It is submitted that the case is erroneously
decided and should not be followed.

§ 29. The Revocation of Licenses by the Secretary.
It is to be noted that under the Act of 1912 licenses

could be revoked by the Secretary of Commerce for cause
only." The Act imposed no restrictions upon the term
or duration of the licenses. Various regulations were set
forth in the Act which served as a basis for the exercise

20 Tribune Co. v. Oak Leaves
Broadcasting Station, 68 CONG.

RECORD 266 (C.C. Cook County,
Ill., 1926). Cf. Great Lakes Broad-
casting Co. v. Fed. Radio Comm.,
UNITED STATES DAILY, Jan. 14,

1930, 3101 (This case arose under
the Radio Act of 1927.) ; Pulitzer
Pub. Co. v. Fed. Communications
Comm., 94 F.(2d) 249 (App. D.C.,
1937) (This ease arose under the
Communications Act of 1934.).

21 United States v. Zenith Radio
Corp., 12 F.(2d) 614
1926).

22 Tribune Co. v. Oak Leaves
Broadcasting Station, 68 CONG.

RECORD 266 (C.C. Cook County,
III., 1926). Cf. Great Lakes Broad-
casting Co. v. Fed. Radio Comm.,
UNITED STATES DAILY, Jan. 14,
1930, 3101 (This case arose
under the Radio Act of 1927.) ;
Pulitzer Pub. Co. v. Fed. Commu-
nications Comm., 94 F.(2d) 249
(App. D.C., 1937) (This case
arose under the Communications
Act of 1934.).

23 37 STAT. 302, 47 U.S.C.A. §
51, also § 54 (penalties) (1928).
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of powers of revocation by the Secretary.24 Beyond the
express provisions of the Act, the Secretary had no power
to revoke his licenses.

§ 30. Necessity for Additional Regulatory Powers Over
Broadcasting.

The decision in United States v. Zenith Radio Corp.25
made it decidedly apparent that the Secretary was not
vested with sufficient power to regulate commercial radio
broadcasting which had developed at so rapid a pace since
1920. The lack of administrative authority was empha-
sized by an opinion of the Attorney General from whom
the Secretary sought definitive advice. This opinion, rend-
ered July 8,1926,26 held that the Act of 1912 was a "direct
legislative regulation of the use of wave -lengths" and did
not confer upon the Secretary any general power to estab-
lish time limitations within which stations might operate,
or to -AY the amount of power which licensees might use,
or to designate specifically upon which frequency band
they might broadcast.27

These shortcomings of the Act of 1912 made it obvious
that without new legislation by Congress embodying new
methods and machinery for the constructive regulation of
commercial radio broadcasting, there could be no elimina-
tion of the chaotic conditions of the industry and the con-
sequent frustrated development of radio broadcasting.

§ 31. The. Radio Act of 1927.
The necessity for more adequate regulation of the grow-

ing radio broadcasting industry was met by Congress in
the passage of the Radio Act of 1927.28 An administrative
body known as the Federal Radio Commission was created

24.N. at § 54. 27 /bid.
25 12 F.(2a) 614 (N.D.I11., 28 Act of Feb. 23, 1927, 44 STAT.

1926). 1162.
26 35 OP. ATTY. GEN. 126 (U.S.,

1926).
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by the Act 29 to regulate radio broadcasting. The Secre-
tary of Commerce was authorized, in the interests of
efficiency, to exercise the powers of the Commission except
as to revocation of licenses, during the first or formative
year of its existence.3°

§ 32. Powers Reposed in the Secretary of Commerce by the
Act of 1927.

In the division of power between the Federal Radio
Commission and the Secretary of Commerce, the latter
received mostly supervisory powers. He supervised sta-
tion operators, issued call letters, published various data
including call letters, and reported all violations to the
Commission. All applications were filed with him and for-
warded by him to the Commission. The Secretary had
power to inspect all transmitting apparatus to determine
whether there was conformity to all requirements.3'

§ 33. Purposes of the Act of 1927.
It was the express purpose of this Act to regulate inter-

state and foreign radio transmission. This included com-
munication within the United States and its dependencies.
The Act declared that such regulation would be for the
purpose of maintaining the control of the United States
over all channels of interstate and foreign radio trans-
mission and communication.

The statute expressly provided that these channels would
be made available for use only, and were not subject to
ownership. Moreover, such use would not be permitted
unless there was first satisfied the absolute requirement
that a license for such use be granted by the Federal
licensing authority.32 To effectuate this purpose, it was
provided that such compulsory licenses be issued for a
limited period only.33

29 Id., at § 3. 32 44 STAT. 1162, § 1.
39 Id., at § 5. 33 Id., at § 9.
31 Id., at § 5.
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§ 34. The Federal Radio Commission.
Jurisdiction to regulate and license radio broadcasting

under the Act of 1927 was lodged in the Federal Radio
Conunission.34 This administrative body was created by
the statute and was composed of five members who were
appointed by the President with the advice and consent of
the Senate. The Act divided the territory of the United
States into five zones 35 and required that each member
of the Commission represent and be an actual resident of
one of the zones.36 The membership of more than three
commissioners in one political party was forbidden, and
each term was for a period of six years.37

In addition, each Commissioner was required to be a
citizen of the United States and to be free from any finan-
cial interest in the industry. Congress desired to keep
pace with the growth of radio broadcasting and required
the Commission to file annual reports."

§ 35. Licensing Powers of Federal Radio Commission: Stand-
ard of Public Interest, Convenience or Necessity.

This Act brought into the field of radio broadcasting a
new concept which was taken from the law of public utili-
ties. It provided that to secure a license from the Federal
Radio Commission to operate a broadcast station, the
applicant had to show that "public interest, convenience
or necessity" would be served thereby.39 Although this
phrase may appear to be vague and general and may be
considered as setting up no limitations, it is well estab-
lished that it has definitely ascertainable criteria.4®

This phrase was also used in the Transportation Act of

34 Id., at § 3. v. United States, 287 U.S. 12, 54
35 Id., at § 2. Sup. Ct. 471, 77 L.Ed. 138 (1932).
36 Id., at § 3. See DILL, RADIO LAW (1938) 89

37 Ibid. for an account of how the phrase
38 Ibid. "public convenience, interest or
39 44 STAT. 1166 (1927), § 9. necessity ", became part of the
48N. Y. Central Securities Co. Radio Act of 1927.
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1920 4' and serves as a basis of the powers of the Inter-
state Commerce Commission to regulate the acquisition by
one carrier of the facilities of another.42 When this phrase
was attacked as being too indefinite, the United States
Supreme Court in New York Central Securities v. United
States 43 said:

"It is a mistaken assumption that this is a mere general
reference to public welfare without any standard to guide
determinations. The purpose of the Act, the requirements
it imposes, and the context of the provision in question show
the contrary. Going forward from a policy mainly directed
to the prevention of abuses, particularly those arising from
excessive or discriminatory rates, Transportation Act, 1920,
was designed better to assure adequacy in transportation
services . . . the term 'public interest' as thus used is not
a concept without ascertainable criteria, but has direct rela-
tion to adequacy of transportation service, to its essential
conditions of economy and efficiency, and to appropriate pro-
visions and best use of transportation facilities, questions to
which the Interstate Commerce Commission has constantly
addressed itself in the exercise of authority conferred."

The doctrine of this decision may easily be transposed
to the field of radio broadcasting. In the leading case of
Federal Radio Commission v. Nelson Bros. Bond cf Mort-
gage Co.,44 the United States Supreme Court evaluated this
concept and said: 45

"This criterion is not to be interpreted as setting up a
standard so indefinite as to confer an unlimited power . . .

The requirement is to be interpreted by its context, by the
nature of radio transmission and reception, by the scope,
character and quality of services. . . ."

The Federal Radio Commission in the exercise of its
licensing powers had well-defined areas of inquiry. Only

4 141 STAT. 481 (1920), 16 U.S.
C.A. § 5(2) (1928).

42 ibid.
43 287 U.S. 12, 24, 54 Sup. Ct.

471, 77 L.Ed. 138 (1932).
44 289 U.S. 266, 53 Sup. Ct.

627, 77 L.Ed. 1166 (1933).
45 /d., at 285.
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from such inquiry could its determination of public inter-
est, convenience and necessity be made.

§ 36. Same: Preservation of Competition in Commerce and
the Application of Anti -Trust Laws.

Section 13 of the Radio Act of 1927 46 directed the Com-
mission to refuse the grant of a license to any person, firm
or corporation against whom a final judgment had been
rendered by a United States court that such person, firm
or corporation had unlawfully monopolized, or attempted
to monopolize, radio communication directly or indirectly.
The Commission was also directed to refuse a license to
an applicant found guilty of an unfair method of competi-
tion. This provision was entirely mandatory without
differentiation as to the degree of the offense.47

In 1929, a final decree was rendered against the Radio
Corporation of America on the ground that the contracts
entered into by the defendant for the sale of radio vacuum
tubes tended to create a monopoly in the commerce in such
products and violated Section 3 of the Clayton Act."

Proceedings were then had before the Federal Radio
Commission to determine whether or not applications by
subsidiaries of the Radio Corporation of America for
renewals of transmitting licenses should be refused by
reason of such final decree. Renewals of the licenses were
allowed on the ground that the decree was not a judgment
within the meaning of Section 93.49

The reasoning of the majority of the Commission was
that the decree did not adjudge, as Section 93 required,
that the Radio Corporation of America had tended to

46 44 STAT. 1167 (1927).
47 See (1929) 54 A.B.A. REP.

480.
48 Lord, Receiver v. Radio Corp.

of America, 35 F.(2d) 962 (D.
Del., 1929). See Cooper, Radio
and the Anti -Trust Laws (1931),
NATIONAL CONFERENCE ON THE

RELATION OF LAW AND BUSINESS

(1st Sess., 1931) 146, wherein is
found the pertinent extract from
the decree of the District Court
and a short history of the liti-
gation.

49 UNITED STATES DAILY, June
25, 1931, 965, 972; Cooper op. cit.
supra nn. 48, 155.
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create an unlawful monopoly of radio communication. An
effort to mandamus the Commission to refuse the renewals
failed when a demurrer by the Commission to the petition
was sustained.5°

§ 37. Same: To Avoid Interferences by Conflicting Wave-

Lengths.
One of the problems with which the Secretary of Com-

merce was unable to cope under the Act of 1912 was the
interference caused by conflicting wave -lengths. This re-
sulted in considerable inconvenience to the reception instru-
ment and destroyed the efficiency of the licensees who were
broadcasting on the same wave -length. The Act of 1927
imposed the duty on the Federal Radio Commission to
issue licenses to broadcast stations in such a manner as
to eliminate interferences caused by conflicting wave-
len gths.5 '

The Act of 1927 required the applicant to state the fre-
quencies or wave -lengths and the power to be used, the
proposed hours of operation, and any other information
which the Commission deemed desirable.52 In addition,
the Commission adopted for its procedure the requirement
that a license application specify a definite frequency upon
which the proposed station was to be operated.

This procedure was adopted under the power of the
Commission to make such regulations as were not incon-
sistent with law to prevent interference between stations
and to carry out the provisions of the Act.53 It would
seem also that in the absence of these specific provisions,
the Commission would have had the power to achieve the
same result under its general power to grant licenses in
the "public interest, convenience and necessity".54

It was contended that the policy of the Commission
55 United States ex rel. Moore 5 1 44 STAT. 1163 (1927), § 4.

v. Fed. Radio Comm. (Sup. Ct., 521d., at § 10.
D.C., 1931) No. 83906 at Law; 53 1-d., at § 4.
cited in BERRY, COMMUNICATIONS 54 Id., at § 9.
(1937), §§ 704-706.
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requiring the applicant to designate a specific frequency
was unfair in that it created a contest between the appli-
cant and the licensees who already operated on that wave-
length." The Court of Appeals of the District of Columbia
sustained the Commission in its requirement that the appli-
cation contain a designation of a specific frequency.56

§ 38. Same: Definite Term of License.
The Act of 1927 required the Commission to issue licenses

to radio broadcast stations for a term not exceeding three
years.57 This limitation related to the maximum term of
the license, and did not require the Commission to issue
licenses for a term of three years. The Commission main-
tained its regulatory control over broadcasting by grant-
ing licenses for a period of six months only. This resulted
in more active control by the Commission over its licensees
by reason of the frequency with which broadcasters were
compelled to subject their operations to the scrutiny of
the Commission. This was accomplished by the semi-
annual applications for the renewal of licenses. This prac-
tice of the Commission has been defended on the ground
that the operations of the licensees' broadcast stations are
thus more effectually carried out in the public interest,
convenience and necessity.

§ 39. Same: Licensees Have No Vested Interest in Wave -
Lengths.

The short term licenses issued by the Commission were
designed also to prevent the claim by the licensee to a
vested interest in the allocated wave -length. The Act of
1927 expressly provided that radio channels were to be
made available to licensees for use only, and were not
subject to ownership." This Act also required that all
licenses contain the express statement that the license shall

55 Chicago Fed. of Labor v. 57 44 STAT. 1162, 1166, § 1, 9

Fed. Radio Comm., 59 App. D.C. (1927).
333, 41 F.(2d) 422 (1930). 58 Id., at § 1.

56 Ibid.
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not vest in the licensee any rights to operate the station
or use the designated frequencies beyond the term of, the
license or in any other manner than authorized therein."

These express provisions of the Act of 1927 would seem
to negate directly the decision of the Illinois court in the
case of Tribune Company T. Oak Leaves Broadcasting
Station 60 which cannot correctly be followed. In a later
case the Court of Appeals of the District of Columbia
declared that regardless of priority of time, licenses will
be modified or refused if the public interest, convenience,
or necessity will be served thereby." It was held that
even in the case of a license obtained prior to the Act of
1927, no property rights were created which may be
asserted against the regulatory power of the United States
if that power is properly exercised.62 The refusal of the
Commission to renew a license under the Act of 1927 was
held not to be a wrongful deprivation of property rights.63

§ 40. Same: Application for License.
The Act of 1927 provided that the applications to the

Commission be in writing and be filed with the Secretary
of Commerce. It was necessary that the application be
signed and sworn to by the applicant.64 The Act gave the
Commission the right to make requirements of facts to be

59 Id., at § 11.
so 68 CONG. RECORD 266 (C.C.

Cook County, Ill., 1926). See §
10 supra.

61 Great Lakes Broadcasting Co.
v. Fed. Radio Comm., -UNITED

STATES DAILY, Jan. 14, 1930,
3101.

62 White v. Fed. Radio Comm.,
29 F.(2d) 113 (N.D.I11., 1928).

63 General Electric Co. v. Fed.
Radio Comm., 58 App. D.C. 386,
31 F.(2d) 630 (1929) ; City of
New York v. Fed. Radio Comm.,

4

59 App. D.C. 129, 36 F.(2d) 115
(1929).

In Pulitzer Pub. Co. v. Federal
Communications Commission, 94
F.(2d) 249 (App. D.C., 1937), the
Court said, at page 251:

"And so we hold that the com-
mission as a matter of positive
duty is not required to give the
owner of an existing station pri-
ority to enlarge or extend its
facilities because alone of the
primacy of its grant."

64 44 STAT. 1166 (1927), § 10.
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included in the application. It was early established 65
that the Commission may require the applicant to desig-
nate the specific frequency upon which the proposed station
was to be operated.

§ 41. Same: Qualifications of Applicant.
It has already been indicated that the statute provided

that the applicant should not be granted a license if he
has been guilty of unlawful monopoly or of an attempt to
accomplish such purpose in radio communication directly
or indirectly.66 The Commission was also directed to
refuse a license if the applicant had been held guilty of
unfair methods of competition.67 The applicant had to
be a citizen of the United States.68 The applicant could
be either an individual or a corporation. It was not neces-
sary that the applicant operate the station as a commercial
enterprise. It was necessary only that the applicant sat-
isfy the Commission that his operation under the license
would be in the public interest, convenience and necessity.

§ 42. The Davis Amendment-Equal Allocation of Wave -
Lengths Within the Five Zones.

One year later Congress passed the famous Davis
Amendment 69 to the Act of 1927. This placed a limitation
on the licensing powers of the Commission by restricting
the application of the standards of public interest, con-
venience and necessity within definite territories, namely
the five zones established in the Act of 1927.7°

Reciting that people of all zones were entitled to equal
broadcasting service, the Commission was authorized to
effect this by equal allocation of licenses, wave -lengths,
periods of operation and station power to each zone. This
legislation also required the Commission to make fair and
equitable allocation to each state according to population.

65 Chicago Fed. of Labor v. 67 Ibid.
Fed. Radio Comm., 59 App. D.C. 68 44 STAT. 1167 (1927), § 12.
333, 41 F.(2d) 422 (1930). 69 45 STAT. 373 (1928).

66 44 STAT. 1167 (1927), § 13. 70 44 STAT. 1166 (1927), § 9.
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The Commission was authorized to modify existing licenses
so as to effect such equality. Allocation was determined
according to the location of the studio rather than of the
transmitter.'"

This amendment was considered in Federal Radio Com-
mission v. Nelson Bros. Bond & Mortgage Co.72 where it
was held to be constitutional by the United States Supreme
Court.

§ 43. Permits to Construct Stations.
Where the construction of a station had commenced or

continued after February 23, 1927, the issuance of a license
to operate was conditional upon possession by the builder
of a permit from the Federal Radio Commission." Such
permit was granted where the public interest, convenience
and necessity would be served by construction of the
station.

The application for a construction permit had to state
generally the facts required in the application for a license,
the date upon which the station was to be completed and
ready for operation and any other information the Com-
mission might require.74

Where the permit was granted, it had to specify the
earliest and latest dates for commencement of operation.
The permit recited that it was subject to forfeiture unless
the station was ready for operation at the latest date or
at such time to which the Commission might have extended
the permit, subject, of course, to the exception where the
causes for delay were not under the grantee's control."
The Commission was required to grant additional reasona-
ble extensions .of time for construction where the applicant
had expended large sums, acted in good faith and was
unable with due diligence to complete construction within

71 45 STAT. 373 (1928).
72 289 U.S. 266, 53 Sup. Ct. 627,

77 L.Ed. 1166 (1933).

73 44 STAT. 1170 (1927), § 21.
74 Ibid.
75 Ibid.
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the required time." The permit to construct a station
was not transferable."

In order to secure a license upon the completion of the
station, there were two provisions of the Act to be met:
(1) that all terms, obligations and conditions of the permit
had been observed; (2) that there was no factor, new or
old, to persuade the Commission that the operation would
not be in the public interest."

§ 44. Restrictions on Grants and Transferability of Licenses.
Licenses granted by the Commission were personal and

not transferable without the written permission of the
Commission." In no event were licenses to be granted or
transferred to an alien person or corporation or to a
foreign government. No domestic corporation could hold
a license by grant, transfer or otherwise, if any officer
or director were an alien or if one -fifth of the voting stock
"may" be voted by alien interest.8°

The Commission was forbidden to grant a station license
where the applicant had not executed a waiver of any
claim to the use of any particular frequency, wave -length
or the ether, "as against the regulatory power of the
United States". Such a waiver was a mandatory condi-
tion precedent, whether the claim arose out of the use
under a license or otherwise.81

§ 45. Revocation of Licenses by the Federal Radio Commis-
sion.

The Commission had the power to rovoke its license
by reason of false statements contained in the application
for license or accompanying statement of facts. The Com-
mission could revoke a license on the ground of breach
of law, license or treaty. Where a licensee's statement of
facts revealed conditions warranting the revocation of

76 Richmond Development Corp.
v. Fed. Radio Comm., 36 F.(2d)
883 (App. D.C., 1929).

77 44 STA'17. 1170 (1927), § 21.

78 Ibid.
79 44 STAT. 1167 (1927), § 12.
80 Ibid.
81 44 STAT. 1164 (1927), § 5.
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the license, the Commission possessed the power to do so.
These conditions had to be such as would justify the Com-
mission in refusing to grant a license. The failure of
the licensee to operate substantially as set forth in the
license was a further ground for revocation thereof.82

A license could also be revoked whenever any Federal
body "in the exercise of authority conferred upon it by
law, shall find and shall certify to the Commission that any
licensee bound so to do" had failed to provide reasonable
facilities or service at reasonable rates, or had been guilty
of discrimination as to services or rates, or of violation
of any other regulation of radio communication." This
provision applied only to those stations engaged in point-
to-point radiotelephonic communication and not to radio
broadcast stations."

§ 46. General Powers of the Federal Radio Commission.
The Act of 1927 gave the Commission the following

general powers 85
" (a) Classify radio stations;

(b) Prescribe the nature of the service to be rendered by
each class of licensed stations and each station within any
class;

(c) Assign bands of frequencies or wave -lengths to the
various classes of stations, and assign frequencies or wave-
lengths for each individual station, and determine the power
which each station shall use and the time during which it
may operate;

(d) Determine the location of classes of stations or indi-
vidual stations;

(e) Regulate the kind of apparatus to be used with respect
to its external effects and the purity and sharpness of the
emissions from each station and from the apparatus therein;

(f) Make such regulations not inconsistent with law as it
may deem necessary to prevent interference between stations

82 44 STAT. 1163 (1927), § 4. Station WGBB, et at., 188 I.C.C.
83 Ibid. See §§ 212, 213, 215 Rep. 271 (1932).

infra. 85 44 STAT. 1163 (1927), § 4.
84 Sta-Shine Products Co. v.
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and to carry out the provisions of this Act : Provided, how-
ever, That changes in the frequencies, authorized power, in
the character of emitted signals, or in the times of operation
of any station, shall not be made without the consent of the
station licensee unless, in the judgment of the Commission,
such changes will promote public convenience or interest or
will serve public necessity, or the provisions of this Act will
be more fully complied with;

(g) Have authority to establish areas or zones to be served
by any station;

(h) Have authority to make special regulations applicable
to radio stations engaged in chain broadcasting ;

(i) Have authority to make general rules and regulations
requiring stations to keep such records of programs, trans-
missions of energy, communications or signals as it may
deem desirable ;

(j) Have authority to exclude from the requirements of
the regulations in whole or in part any radio station upon
railroad rolling stock, or to modify such regulations in its
discretion;

(k) Have authority to hold hearings, summon witnesses,
administer oaths, compel the production of books, documents
and papers and to make investigations necessary in the course
of duty. . .

§ 47. Communications Act of 1934.
Further legislation by Congress in the field of radio

broadcasting was the Communications Act of 1934.86 In
this statute all branches of the communications business
are dealt with, including telephone, telegraph, and point-
to-point radiotelephony as well as commercial radio broad-
casting. A new administrative body known as the Federal
Communications Commission was created to regulate the
entire field of communications and to enforce the provisions
of the Act.

86 48 STAT. 1064 (1934), 47

U.S.C.A. § 151 et seg. (1937).
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§ 48. Purposes of the Act of 1934.
It was the purpose of Congress more effectively to

centralize control over the various branches of the com-
munications business which had theretofore been lodged
in the hands of several governmental agencies. It was
intended thus to make available so far as possible to all
the people of the United States a rapid, efficient, nation-
wide and worldwide wire and radio communications service
with adequate facilities and reasonable charges.87 Insofar
as radio broadcasting is concerned, by merging the powers
of the Federal Radio Commission into the Federal Com-
munications Commission, the Act of 1934 incorporated all
of the purposes of the Act of 1927.88

§ 49. The Federal Communications Commission.
The newly created administrative body known as the

Federal Communications Commission is constituted along
different lines from the Federal Radio Commission. It is
composed of seven members, each of whom serves for seven
years and all of whom are appointed by the President with
the advice and consent of the Senate." The Act provides
that no more than four members of the Federal Communi-
cations Commission shall be of the same political party.9°
The Federal Communications Commission is authorized to
divide itself into no more than three divisions, each to
consist of not less than three Commissioners.° I Like the
Federal Radio Commissioners, the members of the Federal
Communications Commission are required to have no
financial interest in the industry.92

§ 50. The Broadcast Division of the Federal Communications
Commission.

Without divesting the Federal Communications Com-
87 Id., at § 151. 90 Id., at § 154(b).
88 See § 33 supra. 91 Id., at § 155(a).
89 48 STAT. 1066 (1934), 47 92 Id., at § 154(b). Cf. 44

U.S.C.A. § 154(a), (c) (1937). STAT. 1162 (1927), § 3.
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mission of its powers, the Act enables the Commission to
delegate to the Broadcast Division "any of its work, busi-
ness or functions arising under this Act or under any other
act of Congress".93 Such delegation may also be made
to individual Commissioners or Examiners except as
limited by the Act.94 Any action taken, including any
order, decision or report, by the Broadcast Division, indi-
vidual Commissioner or Board is of the same force and
effect and is made and enforced in the same manner as if
made or taken by the Commission itself." A majority
of the Division or Board is necessary to control its hear-
ings and determinations."

The Act provides that any -order, decision or report
by the Broadcast Division, Commissioner or Board may
be subject to a re -hearing by the Commission in accordance
with the procedure outlined in Section 405 of the Act.97
Likewise, any order, decision or report by a Commissioner
or Board may be subject to a rehearing by the Broadcast
Division 98 and its action upon such petition is subject to
rehearing by the full Commission.99 A detailed analysis
of this administrative procedure will be found, in Section
112 et seq. infra.

As a consequence of these provisions, the immediate
control over radio broadcasting was vested within the
jurisdiction of the Broadcast Division of the Federal Com-
munications Commission, as formerly constituted. Loo

51. Geographical Division into Zones.
The Act of 1934 also divided the United States into

zones, five in number. Unlike the structure under the
Act of 1927, the territories and dependencies, including
Hawaii, Alaska, Puerto Rico, Virgin Islands, Guam and

63 48 STAT. 1066 (1934), 47 97 /d., at § 155(c), (e).
U.S,C.A. § 155(b) (1937). 991d., at § 155(e).

94 Id., at § 155(e). 991d., at § 155(e).
95 /d., at § 155(b), (c), (e). 100 See §§ 70-75 infra.
96 Id.. at § 155(c), (e).
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American Samoa were expressly excluded from the
zones.' O' Such division into zones has since been repealed
by an amendment to the Act of 1934.1°2

§ 52. Modifications of the Act of 1927 by Communications Act
of 1934.

The standards, "public interest, convenience and neces-
sity", are re-enacted by the Act of 1934.1°3 Similarly,
other grounds for refusal or grant of a license are re-
enacted by the present Act.

However, more restrictive provision is made as to the
licensing of alien corporations and corporations under
alien control. Under the Act of 1934, the alien ownership
of one -fifth of the capital stock of an applicant corporation
necessary to render it ineligible must be such that it is
"owned of record or voted".'" Previously, the language
of the Act of 1927 applied only to shares of stock which
"may be voted" by aliens or alien corporations.'05

The Act of 1934 is more stringent in that it reaches
the holding company. In Section 310(a), sub -section (5),
the Act of 1934 expressly declares:

"The station license . . . shall not be granted to or held by
. . . (5) any corporation directly or indirectly controlled by
any other corporation of which any officer or more than one -
quarter of the directors are aliens, or of which more than
one -quarter of the capital stock is owned of record or voted,
after June 1st, 1935, by aliens, their representatives, or by
a foreign government or representatives thereof, or by any
corporation organized under the laws of a foreign country,
if the Commission finds that the public interest will be served
by the refusal or the revocation of such licenses." (italics
supplied).

101 48 STAT. 1081 (1934), 47 STAT. 1475 (1936), 47 U.S.C.A.
IJ.S.C.A. § 302 (1937). § 307 (1937).

102 49 STAT. 1475 (1936), 47 104 Id., at § 310(a) (4).
§ 302 (1937). 105 44 STAT. 1167 (1927), § 12.

103 48 STAT. 1083 (1934), 49
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A further restriction on transferability of licenses is
established by declaring that transfer of licenses cannot
be made indirectly by change of stock control unless upon
full information the Commission decides that the transfer
is in the public interest and written consent is given. i 06

106 48 STAT. 1086 (1934) , 47
U.S.C.A. § 310 (1937). See DILL,
RADIO LAW (1938) 208. See §

44 supra.
NOTE on Transfer of License,

Control of Broadcast Station Op-
eration and Employees under §

310, 48 STAT. 1086 (1934), 47
U.S.C.A., § 310 (1937) :

The power and control of the
licensee over the programs broad-
cast and all equipment usually in-
cident to the operation of a station
must not be limited by contract.
Likewise, the power, authority or
control of the licensee over the
employees should not be restricted."
Fed. Radio Comm. ruling on

lease of Station WMC A to Fed-
eral Broadcasting Corp. (Dec. 15,
1933) ; BERRY, COMMITNICATIONS

(1937), 160.
In the so-called Brooklyn Cases,

2 F.C.C. Rep. 208 (1935), the
Commission refused to renew the
broadcast stations' licenses on the
ground that the licensees had
transferred, in violation of § 310,
supra, rights incident to the li-

cense. In one of these cases, the
licensee corporation through its
board of directors, by an unlimited
power of attorney, gave full and
complete direction and control of
the broadcast station to another
person. The directors and stock-
holders took no share in the man-
agement, control, supervision or
operation of the broadcast station.

The grantee of the power of at-
torney was held to be the trans-
feree of the rights in the station
license, to all intents and purposes.
The transaction, therefore, violated
§ 310 supra.

In another of these cases, the
licensee allotted broadcast time for
a program to a person who had
complete charge of the program,
provided and paid the talent and
the announcer, and secured com-
mercial announcements, for broad-
cast in the program. This was
held to be a divestment of the li-
censee's control over the program.
The Brooklyn Cases, 2 F.C.C. Rep.
208 (1935). The same result was
reached where for performing such
extensive services, this person re-
ceived broadcast time and was
allowed to sell it for the trans-
mission of commercial announce-
ments. Cases supra.

This delegation of time was held
to be a transfer of rights incident
to the license in violation of § 310
supra. The rendition of a public
service is directly affected by the
supervision and control of pro-
grams, even as to content. The
privileges conferred by the license
have as an inherent incident, the
power to determine, select, super-
vise and control broadcast pro-
grams. Inasmuch as the licensee
is directly accountable for the serv-
ice rendered, it is his responsi-
bility. Such a delegation of
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Under Section 311 of the Communications Act of 1934,
the Commission now possesses discretionary power to
revoke licenses or deny applications where the applicant
has been finally adjudged guilty of monopolistic prac-
tices.'°7 But where the court has incorporated in its
decree under Section 313'°8 a provision which revokes the
defendant's license, it is mandatory that the Commission
refuse all applications by the defendant.' 09

§ 53. New Provisions of the Act of 1934.
The Federal Communications Commission is given all

the powers formerly vested in the Secretary of Com-
merce."° In addition, it is directed to "study new uses
for radio, provide for experimental uses of frequencies,
and generally encourage the larger and more effective use
of radio in the public interest"." The Commission is
given power to require the painting or illumination of
radio towers to eliminate this danger to air navigation. "2

The Commission may now modify a license or construc-
tion permit issued after June 19th, 1934, "if in the judg-
ment of the Commission such action will promote the pub-
lic interest, convenience and necessity, or the provisions of
this chapter or of any treaty . . . will be more fully com-
plied with." Such modification may be made for a limited
time or for the duration of the term of the license or
permit."3

Wider power is given to the Commission in that it may
now control studios which are located in the United States
and used by broadcast stations situated in foreign coun-
tries, the programs of which are broadcast into the United
States. Such studios must be operated only with the
permission of the Commission. Permission is to be

broadcast facilities violates § 310 U.S.C.A. § 303(1), (m), (o), (p)
supra. (1937).

1°7 48 STAT. 1086 (1934), 47 1 1 I Id., at § 303(g).
U.S.C.A. § 311 (1937). 112 /d., at § 303(q).

1°8 Id., at § 313. 113 48 STAT. 1086 (1934), 47
1".Td., at § 311. U.S.C.A. § 312(b) (1937).
11 0 48 STAT. 1082 (1934), 47
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granted, refused or renewed in accordance with the pro-
visions concerning the grant or refusal of licenses to
domestic stations.I '4

Under Section 325(a) " 5 it is forbidden to rebroadcast
a program or any part thereof of another station without
express authorization by the originating station. Rebroad-
casting is defined to mean,"6 "that the station engaged
therein actually reproduced the signal of another station
mechanically or by some other means, such as feeding the
program received directly into a microphone. From a
strict standpoint, the receiving of a program of another
station over an ordinary receiving set and then restating
the information thus received over the microphone does not
constitute a violation of Section 325 of the Communica-
tions Act."

The Act of 1934 prohibits the broadcast by means of
the facilities of any station of information concerning
any lottery, gift enterprise or a similar scheme offering
prizes dependent in whole or in part upon lot or chance."'
The entire problem of the broadcast of programs contain-
ing such information is discussed in Chapter XXXI.
infra.

§ 54. The Davis Amendment-Repealed in 1936.
The Act of 1934 re-enacted the original Davis Amend-

ment"8 with one important additional proviso :19
1 14 48 STAT. 1091 (1934), 47

U.S.C.A. § 325(b), (c) (1937).
In Norman Baker et al. v. United

States, 93 F. (2d) 332 (C.C.A. 5th,
1937) on appeal from the United
States District Court (Southern)
for Texas, the Fifth Circuit Court
of Appeals held that. § 325(b) of
the Communications Act of 1934,
ibid., did not make it a penal of-
fense for a person to use a studio
to manufacture an electrical tran-
scription in the United States and
to deliver the mechanical repro-

duction to a foreign broadcast
station for transmission of a pro-
gram which could be received and
publicly performed in the United
States.

I IS Ibid.
11.6 Newton, 2 F.C.C. Rep. 281,

234 (1936).
11 7 48 STAT. 1085 (1934), 47

U.S.C.A. § 316 (1937).
118 See § 42 supra.
"9 48 STAT. 1083 (1934), 47

U.S.C.A. §,307(b) (1936).
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"The Commission may also grant applications for addi-
tional licenses for stations not exceeding 100 watts of power
if the Commission finds that such stations will serve the
public convenience, interest or necessity, and that their opera-
tion will not interfere with the fair and efficient radio
services of stations licensed under the provisions of this
section. "

The Davis Amendment had proved a most fruitful source
of litigation. Moreover, it was difficult to administer.
Much confusion was created as to the interpretation of
its exact meaning. In 1936, Congress repealed the whole
text of the Davis Amendment and enacted a new section.'"

The provisions of the Davis Amendment to the Act of
1927 and its incorporation in the Act of 1934 had been
based upon the division of the United States into zones.' 21
The newly enacted section seeks to achieve the desired fair
and equitable allocation of the distribution of radio broad-
cast facilities among the several states and communities.
To that end, Section 302 of the Act of 1934 which divided
the country into zones is repealed.'22

The new section seeks to accomplish fair and equitable
allocation of radio broadcast facilities by the following
provision: '23

" (b) In considering applications for licenses and modi-
fications and renewals thereof, when and insofar as there is
demand for the same, the Commission shall make such dis-
tribution of licenses, frequencies, hours of operation and
of power among the several states and communities as to
provide a fair, efficient and equitable distribution of radio
service to each of the same."

120 49 STAT. 1475 (1936), 47
U.S.C.A. § 307(b) (1937).

121 48 STAT. 1081 (1934), 47
U.S.C.A. § 302 (1936).

22 49 STAT. 1475, 47 U.S.C.A.
§ 302 (1937).

123 rd., at § 307(b). On the
whole question of allocation under
the Davis Amendment and its suc-
cessor provisions, see DILL, RADIO
LAW (1938) 180 et seq.
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§ 55. Applications for Instruments of Authorization.
Applications' for broadcast station licenses or renewal

of existing station licenses or modifications thereof must
be made in writing,2 in the form prescribed and furnished
by the Federal Communications Commission.3 The appli-

The Federal Communications
Commission may grant licenses,
renewals or modifications thereof,
only upon such applications
therefor as are received by it. 48
STAT. 1084 (1934), 47 U.S.C.A.
§ 308(a) (1937).

2FEDERAL COMMUNICATIONS

COMMISSION, Practice and Pro-
cedure (1935), § 103.6; 48 STAT.
1084 (1934), 47 U.S.C.A. § 308(a)
(1937).

3F EDERAL COMMUNICATIONS

COMMISSION, Practice and Pro-
cedure (1935), § 103.6; Telegraph
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cation must be executed by the real party in interest.4 By
its regulation, the Commission requires a separate appli-
cation for each authorization sought:5 "Provided, how-
ever. that in cases where a single licensee holds a number
of licenses identical in their terms with the exception of
locality, a single application may be filed for renewal or
modification of such licenses, where such single application
sets forth in detail and in unmistakable terms, an accurate
description of the individual licenses sought to be renewed
or modified."

The Federal Communications Commission has the power
to prescribe by regulation the facts and information which
should be set forth in the application? The Communica-
tions Act of 1934 authorizes the Commission to request
information as to specific items and also such other data
as it may require.9

§ 56. Same: Contents of Applications.
All applications must set forth, subject to the regulations

of the Commission, facts as to the following:

1. The qualifications of the applicant, including his
citizenship, character, financial ability and posi-
tion, and technical knowledge and equipment

2. The ownership and location of the broadcast station
3. The frequencies, power, and time of operation

sought to be utilized.

Herald Co. v. Fed. Radio Comm.,
62 App. D.C. 240, 66 F.(2c1) 220
(1933). See Merrimac. Broadcast-
ing Co., Inc., 4 F.C.C.Rep. 453,
454 (1937).

4 Cole, 2 F.C.C.Rep. 541 (1936) ;
Kraft, et all., 3 F.C.C.Rep. 560
(1936). See Statler, 4 F.C.C.Rep.
299, 300 (1937).

5FEDERAL COMMUNICATIONS
COMMISSION, Practice and Pro-
cedure (1935), § 103.6.

6 mid. Section 103.6 would be
§ 103.5 under the proposed new
rules of the Commission. The new
section adds the following phrase
to the proviso quoted in the text:
"and in other eases in the discre-
tion of the commission."

7 48 STAT. 1084 (1934), 47 U.S.
C.A. § 308(b) (1937).

8 ibid.
9 Ibid.
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In addition, at any time after the application has been
filed, the Commission may require of the applicant further
statements of fact in writing to enable it to make its deter-
mination of the merits of the application."' Verification
of the application and all additional statements of fact
is mandatory."

Every application for an instrument of authorization in
respect to broadcast facilities must specify one frequency.12
The Commission will not accept an application for a broad-
cast station construction permit or a broadcast station
license which requests alternative facilities. Where at a
hearing the applicant declared that any frequency which
the Commission could allot for the use specified would
satisfy him, such declaration was passed by.'3 This is
because the Commission may only determine the correct
use of the specific frequency applied for. It may not go
beyond the application and substitute another frequency
for that for which an application has been. made. The
application must also specify the power, hours of operation
and all other terms of the authorization sought."

ICI 48 STAT. 1084 (1934), 47
§ 308(b) (1937).

11 F EDE R AL COMMUNICATIONS
COMMISSION, Practice and Pro-
cedure (1935), § 103.6.

Where the application is for a
construction permit or station li-
cense, two copies are required to
be filed with the Commission at
Washington, D. C. FEDERAL COM-
MUNICATIONS COMMISSION, Prac-
tice and Procedure (1935), § 103.7.

12 I' ED LIt AL COMMUNICATIONS
COMMISSION, Practice and Pro-
cedure (1935) § 103.9. As to when
various applications must be filed,
see FEDERAL COMMUNICATIONS

COMMISSION, Practice and Pro-
cedure, §§ 103.10, 103.11, 103.13,
103.14, 103.15, 103.18.

5

Section 103.12, op. cit. supra,
provides:

" In all cases where a construc-
tion permit is required by § 319 of
the Act for the construction of a
station, the application for station
license . . . shall be filed by
permittee or its lawful assignee,
after consent of Commission to the
assignment, prior to service or pro-
gram tests."

These sections appear with
changes as 103.9, 103.10, 103.11,
103.12, 103.13, 103.14, 103.17 re-
spectively in the proposed new
rules of the Commission.

13 Re Howton, 2 F.C.C.Rep. 68
(1935).

14 F EDER AL COMMUNICATIONS
COMMISSION, Practice and Pro-
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§ 57. Same: Amendment and Withdrawal of Applications.
There are two restrictions on the right of an applicant

to amend or withdraw his application:

1. Such action must not aggrieve or adversely affect
other parties.

2. A hearing thereon must not have been concluded.

If both of these conditions are complied with, the amend-
ment or withdrawal may be made without prejudice.15

Where the motion to allow withdrawal was made at the
hearing, the application was dismissed with prejudice,
since the licensee whose frequency was sought by applicant
was put to expense and inconvenience in preparing for
the hearing.' 6

Where the amendment changes the frequency, hours of
operation, power, equipment or location of the station,
to avoid prejudice, the applicant must file such amendment
at least thirty days before a hearing on the application.
Likewise, where the amendment or withdrawal aggrieves
or adversely affects other parties.''

§ 58. Same: Application May Be Required by Commission.

" Whenever the Commission regards an application for
a renewal of license as essential to the proper conduct of a
hearing or investigation, and specifically directs that the
same be filed by a date certain, such application shall be
filed within the time thus specified. If the licensee fails
to file such application within the prescribed time, the hearing

cedure (1935), § 103.9. This sec-
tion is set forth as 103.8 in the
proposed new rules of the Com-
mission.

15 /d., at 103.8.
16 Farmer, et al., 2 F.C.C.Rep.

172 (1935). See also Utah Radio
Educational Society, et al., 3 F.C.C.
Rep. 246, 259 (1936) where the

applicant failed to appear at the
hearing.

17FEDE, n A L COMMUNICATIONS
COMMISSION, Practice and Pro-
cedure (1935), § 103.8. See Peffer,
4 F.C.C.Rep. 174, 175 (1937). The
thirty days requirement is abro-
gated by § 103.7 of the proposed
new rules of the Commission.
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or investigation shall proceed as if such renewal application
had been received." 18

Whatever the utility of this regulation, the Commission
could in no event change the frequency, authorized power
or time of operation of a licensed station without the
latter's consent, or until after a public hearing.'°

§ 59. Same: Application for Approval of Assignment of Per-
mit or License, or Transfer of Control of Licensee
Corporation.

If a voluntary assignment of the property of a station,
or a voluntary transfer of the control of a licensee cor-
poration is made, the assignor and assignee both must
execute the necessary and proper application to the Com-
mission for authority so to do. Where such assignment
is involuntary, only the assignee need execute the
application.2°

1 a id., at § 103.16. and assets of the station,
19 48 STAT. 1082 (1934), 47 including intangibles. . . .

§ 303(f) (1937). "(2) A similar list showing with
"FEDERAL CommuNicATioNs reference to the items of

Commissiox, Practice and Pro- property and assets given:
cedure (1935), § 103.18. (a) The original cost to

In support of an application for the licensee, when and from
the approval of an assignment or whom purchased; (b) the
transfer of a license, the following present depreciated value
information must be submitted: and method of computing

". . . . In support of each such depreciation, and the re-
application affecting a radio sta- placement value and method
tion there shall be submitted under of determining same. . . .

oath or affirmation, in addition to "(3) A profit -and -loss statement
the information required by the of the assignor showing re-
forms furnished by the Commis- ceipts and disbursements in
sion, in properly marked exhibits, detail and also profit or
the following information: loss for a period of 6

"A. If the application is for months preceding the filing
transfer of license: of the application;

"(1) A complete detailed list of "(4) _A financial statement of
all the items of property the assignee showing in de-
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§ 60. Financial Qualifications to Be Set Forth in Application.
It is best that the application be as complete as possible

in all respects in order to avoid the expense of a hearing.

"(5)

tail the items of assets and
liabilities and assignee's
financial ability to continue
the operation of the station
in the public interest, to-
gether with the date of said
statement;
where the assignment is
voluntary, an executed copy
of the contract or lease
agreement which must pro-
vide (a) that assignee shall
have complete control of
the station, its equipment
and operation, including
unlimited supervision of
programs to be broadcast;
(b) transfer shall be sub-
ject to the consent of the
Commission; and (c) the
price, whether paid or
promised, and all the terms
and conditions of the pro-
posed sale or transfer;
(Italics supplied)

"(6) Where assignment of prop-
erty of the station is in-
voluntary, a certified copy
of the court order or other
legal instrument effecting
the transfer, showing all
the terms and conditions
under which the transfer
is made, including the con-
sideration therefor;
A copy of the articles of
incorporation of the as-
signee, if a corporation,
showing its power to en-
gage in radio broadcast -

"(7)

"(8)

"(9)

ing, certified by the secre-
tary of state of the State
in which the assignee is
incorporated;
A list of names, nationali-
ties, and addresses of in-
corporators, directors, and
officers, and of all stock-
holders owning 5 percent
or more of the stock of
said assignee corporation
and all corporations con-
trolling said assignee;
Applicants for the Com-
mission's consent to the
transfer of a license from
one licensee to another
must join in a statement
under oath as to whether
there are contracts, agree-
ments, or understandings
(other than the one sub-
mitted under subpar. 5

above), whether written or
oral, which may in anywise
affect or concern the trans-
fer contemplated, the finan-
cial arrangements between
the parties, the equipment
of the station or its opera-
tion or supervision. If
there are no such contracts
or understandings, the
statement should clearly
evidence this fact; if there
are any such contracts, full
and complete copies thereof
properly executed must be
submitted. Action will not
be had on any such appli-
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It is especially important that the applicant show in
detail financial ability to support a grant by the Commis-
sion. In any event, these facts must be proven in the

cation until this informa-
tion is fully supplied.

"B. If the application is for
transfer of control of a licensee
corporation:

"(1) A complete detailed list of
all the items of property
and assets of the station,
including intangibles; Real
property must be listed
separately showing both the
buildings and land. If no
real property is involved,
applicant must so state;

"(2) A similar list showing with
reference to the items of
property and assets given:
(a) The original cost to
the licensee, when and from
whom purchased, (b) the
present depreciated value
and method of computing
depreciation, and the re-
placement value and method
of determinine same. . . .

"(31 A financial statement of
the licensee corporation,
control of which is to be
transferred, showing in de-
tail the items of assets and
liabilities, together with
the date of said statement;

"(4) A profit -and -loss statement
of said licensee corporation
showing the receipts and
disbursements in detail and
also profit or loss for a
period of 6 months pre-
ceding the filing of the
application;

"(5)

"(6)

"(7)

"(8)

"(9)

If control of the licensee
corporation is to be trans-
ferred by contract, a fully
executed copy thereof show-
ing the date and all the
terms and conditions, in-
cluding the exact consid-
eration paid or proMised,
with a condition that the
transfer be subject to the
consent of the Commission;
If control of said licensee
corporation is to be trans-
ferred by involuntary
means, a certified copy of
the court order or other
legal instrument effecting
the transfer of control,
showing all the terms and
conditions thereof, includ-
ing the consideration there-
for;
If control is to be trans-
ferred to a corporation, a
copy of the articles of in-
corporation, properly cer-
tified by the secretary of
state of the State in which
the corporation is incor-
porated;
A list of names, nationali-
ties, and addresses of in-
corporators, directors, and
officers, and of all stock-
holders owning 5 percent
or more of the stock of
said assignee corporation
and all corporations con-
trolling said assignee;
Applicants for the Com-
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application or by evidence at a hearing. Therefore, the
statements in the application should be selected in accord
with the decisions of the Commission as to facts sufficient
to support a grant.2'

The applicant must show himself financially able to
construct and operate the proposed radio broadcast station
in the public interest.22 Otherwise a grant of such appli-
cation would not be in the public interest, convenience and
necessity.23 Obviously, one who is insolvent may not

mission's consent to the
transfer of control of a

licensed corporation must
join in a statement under
oath as to whether there
are contracts, agreements,
or understandings (other
than the one submitted
under subpar. 5 above),
whether written or oral,
which may in anywise
affect or concern the trans-
fer contemplated, the finan-
cial arrangements between
the parties, the equipment
of the station or its opera-
tion or supervision. If
there are no such contracts
or understandings, the
statement should clearly
evidence this fact; if there
are any such contracts, full
and complete copies thereof
properly executed must be
submitted. Action will not
be had on any such appli-
cation until this informa-
tion is fully supplied.. . .

Provided further, That the
Commission may in any
case, in its discretion, re-
quire the furnishing of
such other and further in-

formationin connection
with the applications for
consent to assignment of
construction permit or li-
cen.se or for consent to
transfer of control of a
corporation holding a. con-
struction permit or license
as it may deem necessary."

Tinder the proposed new rule
103.17, F.C.C. Forms 704, 705 and
706 will cover the foregoing re-
quirements.

21 The Federal Communications
Commission may require this in-
formation under § 308(b) of Com-
munications Act of 1934, 48 STAT.
1084 (1934), 47 U.S.C.A. § 308(b)
(1937). See §§ 103.8(b) and
103.15 of the proposed new rules
of the Commission.

22 Hopkins, et al., 1 F.C.C.Rep.
117 (1934) ; General Television
Corp., 1 F.C.C. 135 (1934) ; Mel -
lot, 1 F.C.C.Rep. 222 (1935);
Lansberg is Martin, 1 F.C.C.Rep.
142 (1934) ; Dellinger, 1 F.C.C.
Rep. 15 (1934) ; Amatucci, 1 F.C.C.
Rep. 179 (1934) ; Amelung, 1
F.C.C.Rep. 181 (1934) ; Repolge,
1 F.C.C.Rep. 256 (1935) ; Reith, 1
F.C.C.Rep. 261 (1935).

23 Omelian, Fed. Radio Comm.
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receive a grant of a license.24 An application for renewal
was refused when it appeared that the applicant was in
such straits financially that he could not render a satis-
factory service in the public interest.25 The application
must show that the operation and maintenance of the
broadcast station will be adequately financed.26 The appli-
cation should disclose the nature and character of securi-
ties which the applicant claims support his financial
ability.27

The applicant must rely on his own financial resources
to sustain a grant. He must be financially able to construct
and operate a radio broadcast station.28 Since under the
statute the licensee assumes the burden to operate in the
public interest; the Commission must look only to him.29
Where the application or evidence shows only verbal
promises or statements by third persons that they will
provide finances for the applicant and where such third
persons are not bound, a grant of a license cannot be
sustained. Moreover, such verbal declarations are incom-
petent to be admitted into evidence." Likewise, where
the applicant makes statements as to his financial ability,
unsupported and based upon unreliable values without any
appraisal of the properties, and in addition, upon promises
of support from third persons, the application is insufficient

Docket 2046, Feb. 20, 1934, cited
in BERRY, COMMUNICATIONS (1937)
306; Burch, 1 F.C.C.Rep. 139
(1934) ; Lansberg. & Martin, 1

F.C.C.Rep. 142 (1934).
24 Boston Broadcasting Co.

(WLOE) v. Fed. Radio Comm.,
67 F.(2d) 505 (App. D.C., 1933) ;
Sproul v. Fed. Radio Comm., 54
F.(2d) 444 (App. D.C., 1931).

25 United States Broadcasting
Co., et al., (The Brooklyn Cases),
2 F.C.C.Rep. 208 (1935).

26 General Television Corp., 1

F.C.C.Rep. 138 (1934).

27 Tidmore, Docket 2321, June
29, 1934, cited in BERRY, COM-
MUNICATIONS (1937), 135; Gun-
thorpe, 1 F.C.C.Rep. 177 (1934).

28 Re Wiseman, Fed. Radio
Comm. Docket 2037, Fed. 20, 1934,
cited in BERRY, COMMUNICATIONS
(1937) 306.

29 Re Amelung, 1 F.C.C.Rep.
181 (1934) ; Re Repolge, 1 F.C.C.
Rep. 256 (1935).

39 Lansberg & Martin, 1 F.C.C.
Rep. 142 (1934).
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to show resources for a sound financial operation of a
radio broadcast station.3'

While an applicant may rely on some actual and definite
financial support from third persons, yet his application
is insufficient where he is wholly dependent upon others
for such support to continue the operation of a radio
broadcast station. The requirement is that the applicant
show that he is financially able to support the operation
of the station for a reasonable time.32

§ 61. Technical Qualifications to Be Set Forth in Application.
The operation of a radio broadcast station is a technical

activity. Moreover, the public interest requires the best
and most modern radio apparatus. The Commission has
the power to require the use of modern equipment under
its power to regulate the kind of apparatus.33 In Beebe v.
Federal Radio Commission,34 it was held that a renewal
was properly refused since the evidence showed that
the applicant's transmitter did not conform to and could
not be operated in accordance with the Commission's regu-
lations or modern engineering standards.

Under Section 303(d) of the Communications Act of
1934,35 the Commission must fix the location of individual
stations. By subdivision (b) of that section,36 the Com-
mission must prescribe the nature of the service to be
rendered by each station. In Section 303(c)37 the Com-
mission is given the power to assign frequencies, deter -

3 Wyoming Broadcasting Co.,
Fed. Radio Comm. Docket 2137,
Mar. 2, 1934, cited in BERRY, COM-
MUNICATIONS (1937).

32 Re Phelan, Fed. Radio Comm.
Docket 1966, Feb. 2, 1934, cited in
BERRY, COMMUNICATIONS (1937)
306; Intercity Radio Tel. Co. v.
Fed. Radio Comm., 46 F.(2d) 602
(App. D.C., 1931).

33 48 STAT. 1082 (1934), 47
U.S.C.A. § 303 ( e), (n) (1936) ;
BERRY, COMMUNICATIONS (1937)
112.

34 61 F.(2d) 914 (App. D.C.,
1932).

35 48 STAT. 1082 (1934), 47
§ 303(d) (1937).

36/d. 'at 303(b).
37 /d. at 303(c).
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mine the power to be used by each station and the time
of operation. Most imperative of all, the Commission is
charged with the duty to prevent interference.38

Because of these statutory duties, powers and require-
ments, the Commission necessarily needs an enormous
amount of technical data, the burden to supply which is
on the applicant who must show the grant of his application
to be in the public interest.3° Furthermore, Section 308(b)
requires that the application set forth the technical qualifi-
cations of the applicant.4° The item of technical qualifi-
cations is inherent in the question of public interest.
Therefore, the applicant must set forth in his application
all details of his technical qualifications41 and all technical
data concerning the station location and apparatus.42

§ 62. General Power of Federal Radio Commission to Hold
Hearings.

Section 4 of the Radio Act of 192743 specifically author-
ized the Federal Radio Commission to hold hearings. That
Commission was further vested with authority to make
such investigations as might be necessary to the proper
performance of its duties. To accomplish these powers,
the Commission received incidental powers to summon
witnesses, administer oaths and compel the production of
books, papers and documents. To aid in the administration
of such authority, the Commission was empowered by Sec-
tion 3 44 to appoint such examiners as were required from
time to time.

38 Id. at 303 (f ) .
39 See §§ 151 et seq. infra.
40 48 STAT. 1082 (1934), 47

U.S.C.A. § 308(b) (1937).
41 FED. RADIO Comm., 3 ANNUAL

REPORT (1929) 38, 42, 43; BERRY,
CO KMUNICAMONS (1937) 148.

42 Release of July 15, 1932, FED.

RADIO COMM., 6 ANNUAL REPORT
30 (1932) ; Fed. Communications
Comm., 1 ANNUAL REPORT 32
(1935).

43 Act of Feb. 24, 1927, C. 169,
§ 4(k), 44 STAT. 1163.

44 Act of Feb. 24, 1927, C. 169,
§ 3, 44 STAT. 1162.
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§ 63. Same: Applicant's Right to Hearings Generally.
Sections 11 45 and 21 46 of the Radio Act of 1927 estab-

lished the course of procedure with respect to the various
applications which the Federal Radio Commission had
power to receive.

Upon the filing of an application, the Commission exam-
ined the documents submitted and the statements con-
tained therein to determine whether the granting of such
application would be in the public interest, convenience or
necessity.47 Where the application was for the grant of
a broadcast station license or for the renewal or modifi-
cation of an existing station license, and the Commission
failed to determine that the granting of such application
would be in the public interest, convenience or necessity,
Section 1148 specifically granted to the applicant a right
to a hearing.

The Commission was required to notify the applicant
of its adverse decision. In addition, the Commission had
to specify the time and place for a hearing on the issues
raised by its decision. At such time and place, the Com-
mission was required to allow the applicant an opportunity
to be heard under such rules and regulations as it might
prescribe.

§ 64. Same: Hearings on Revocation of Licenses.
The Radio Act of 1927 enumerated certain causes as

grounds for the revocation of broadcast station licenses by
the Federal Radio Commission.49 Section 14 5° suspended
the effect of an order of revocation of a broadcast station
license until thirty days written notice had been given by
the Commission to all parties whom it knew to be interested
in the license sought to be revoked. The written notice
was required to set forth the cause for the proposed
revocation.

45 Id. at 1167. 4° Ibid.
46 Id. at 1170. 49 Act of Feb. 24, 1927, C. 169,
47 Act of Feb. 24, 1927, C. 169, § 14, 44 STAT. 1168.

§ 11, 44 STAT. 1167. 5° Ibid.
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"Any person in interest aggrieved by said order" had
the right within the thirty day period to apply in writing
to the Federal Radio Commission for a hearing upon its
order. The filing of such written application automatically
suspended the order of revocation until the conclusion of
the hearing which the Commission. was directed to hold.
The Commission had the power to prescribe rules and
regulations as to the manner in which such hearings were
to be conducted. Upon the conclusion of such hearing, the
Commission could affirm, modify or annul the order of
revocation.5'

§ :65. Right to Hearings Under Rules and Regulations of
Federal. Radio Commission.

The Federal Radio Commission granted or allowed
hearings in certain cases in which hearings were not re-
quired nor provided for by the Radio Act of 1927. The
rules of practice and procedure of the Federal Radio
Commission set forth the circumstances under which the
hearings were allowed.52

§ 66. Hearings Where Applications Granted in Part.
An applicant could secure a hearing before the Federal

Radio Commission where his application was granted in
part without a hearing.53 The same was true if the appli-
cation was granted "with any privileges, terms, or con-
ditions other than those requested".54 If under these cir-
cumstances a hearing was not requested within fifteen days
of the date of mailing of notice of such result, the decision
of the Federal Radio Commission was deemed the grant
of the application.55

5

52 FEDERAL RADIO COMMISSION,
4 .ANNUAL REPORT (1930), Prac-
tice and Procedure 26; L. G. Cald-
well, New _Flutes and Regulations
of Federal Radio Commission
(1932) 2 JOURN. RADIO L. 66.

53 As provided in FED. RADIO
COMM., op. cit. supra n. 52, at 27.

541d. at 27.
55 Ibid.
The Rules of Practice and Pro-

cedure of the Federal Radio Com-
mission, op. cit. supra n. 52, as
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§ 67. Hearings After Applications Granted Without Hearing
Under the Act of 1927.

The Federal Radio Commission reserved the right to
grant applications without a hearing where, on the infor-
mation before it, the Commission found that the public
interest would be served thereby and that no other person
would be adversely affected. This reservation was limited
by a provision that "any such grant shall be condi-
tional and may be suspended and reconsidered by the
Commission".

This latter proviso applied where a person who claimed
to be adversely affected by the granting of the application
filed a protest within twenty days, in which case a hearing
was held in the same manner as on other applications.
The protest, however, was taken as a pleading limiting the
issues to be tried at the hearing.56

§ 68. All Other Applications Designated for Hearing Under
the Act of 1927.

Where the application had been determined to be proper
on its face, but the Federal Radio Commission was unable

originally promulgated, allowed
hearings on defective applications
in certain cases. This was elimi-
nated in a later revision.

It has been said of this later
revision:

" The subject of defective appli-
cations was covered at length by
four sections in General Order 93,
only one of which has, been re-
tained . . . in the new regula-
tions. This section defines what
shall constitute a defective appli-
cation and provides that ' each such
application shall be returned to
the applicant . . . together with
a brief statement of the respect in
which the application is defective.'

The three omitted sections pro-
vided for refiling for hearing in
certain cases, and for ultimate
denial by the Commission, so that
the propriety or validity of the
Commission's action might be tested
on appeal. The new regulations
apparently mean that the appli-
cant's only recourse is to manda-
mus proceedings to force accept-
ance of the application for filing."
L. G. Caldwell, New Rules and
Regulations of Federal Radio Com-
mission (1932) 2 JOURN. RADIO L.
66, 73.

56 L. G. Caldwell, op. cit. supra
n. 55.
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without a hearing on the merits to reach a determination
that "the granting of such application either in whole or
in part would serve public interest, convenience, or neces-
sity," then under its rules the Commission designated the
same for hearing.57

An application proper on its face was also designated
for hearing where the Federal Radio Commission could
not determine without a hearing that the grant of the
authorization sought "would not aggrieve or adversely
affect the interest of any person, firm, company or corpora-
tion holding a permit, license or other instrument of author-
ization from the Commission, or having an application
therefor pending before the Commission"."

§ 69. Right to Hearings upon Construction Permits Under the
Act of 1927.

There was no statutory ground for a hearing on the
refusal of the Federal Radio Commission to grant an appli-
cation for a broadcast station construction permit.55 This
omission would seem to have been cured by the general
powers possessed by the Commission to hold hearings 60
and to make regulations.6' Therefore, the Federal Radio
Commission had discretion as to whether hearings should
be allowed upon an adverse determination of such
applications.

The Commission exercised its discretion to allow hear-
ings on applications for construction permits under its
rule that all applications which were proper on their face
would be designated for hearings where the Commission
could not reach a determination of public interest, con-
venience, or necessity.62

57 FEDERAL RADIO COMMISSION,
op. cit. supra n. 52, § 7.

58 FEDERAL RADIO COMMISSION,
op. cit. supra n. 52, § 7.

59 See 44 STAT. 1162 (1927).

601d. at § 4(k).
61 Id. at § 4(f).
62 FEDERAL RADIO COMMISSION,

op. cit. supra n. 52, § 7.
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§ 70. Structure of Federal Communications Commission: For
Investigations and Hearings: Generally.

In contrast with the scope of regulation by the Federal
Radio Commission under the Radio Act of 1927, the Fed-
eral Communications Commission is vested by the Com-
munications Act of 1934 with regulatory jurisdiction over
a much wider field of the communications industry."
The present authority of the Federal Communications
Commission extends over the entire field of communication
by electrical energy, which includes telephone and tele-
graph as well as radio communication."

To facilitate an efficient administration of the regulatory
powers of the Federal Communications Commission, the
Communications Act of 1934 provided a structural sys-
tem by means of which the Commission is organized."
There is a marked similarity between this system and the
structure of the Interstate Commerce Commission.66 The
Federal Communications Commission is authorized to
divide itself into three divisions, each division to consist
of not less than three co-minissioners.67 One of the divi-
sions which had been established pursuant to the Communi-
cations Act was the Broadcast Division."

§ 71. Same: Establishment of Divisions: Reference or
Assignment Thereto.

Any member of the Federal Communications Commis-
sion may serve on one or more of the divisions established
pursuant to Section 155(a) of the Communications Act of
1934.69 By order, the Commission had established the
following divisions : 70 (1) Broadcast (2) Telegraph

83 48 STAT. 1064, (1934) 47 67 48 STAT. 1064 (1934), 47

U.S.C.A. § 151 et seq., (1937). U.S.C.A., § 155(a) (1937).
See §. 47 supra. 88 1 F.C.C.Rep. 3 (1934).

84 Ibid. 89 48 STAT. 1064 (1934), 47
65 48 STAT. 1064 (1934), 47

U.S.C.A., § 155 (1937).
66 Cf. 41 STAT. 492, 493 (1887),

49 U.S.C.A., § 17 (1937).

U.S.C.A. § 155(a) (1937).
70 See 1 F.C.C.Rep. 3 (1934).
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(3) Telephone, and had directed that the Chairman of
the Commission be a member of each division.

By order dated October 14th, 1937, the Commission
unanimously abolished its divisions.7' Since Section 155 72
has not been repealed by Congress, it is conceivable that
the Commission may re-establish its divisions. For this
reason as well as for historical purposes, consideration
will be given to the powers and functions of the division
system of administrative regulation, with especial reference
to the Broadcast Division.

Each division was authorized to elect its own chairman."
The secretary and seal of the Commission were the secre-
tary and seal of each division.74

The purpose of this scheme was to secure a division of
labor and a more efficient administration of the Communi-
cations Act of 1934. Under the present Act, any work,
business or function of the Federal Communications Com-
mission may be referred to a division for action thereon.75
The order of reference may take effect at once and is sub-
ject to the Commission's amendment, modification, addi-
tion or rescission.76 The order of reference may continue
in effect until otherwise ordered by the Commission."

§ 72. Same: Division System Should Be Retained with Modi-
fications.

The large burden imposed upon the Chairman of the
Commission under the division system as set up by the
Commission would seem to have been a prime reason for
the abolition of the divisions. The Act of 1934 contem-
plated that at least three commissioners would administer
the affairs of each division. It is submitted that the divi-

71 F e d e r al Communications
Commission, Order No. 20 (Octo-
ber 14, 1937) NEW YORK Timvs,
October 15, 1937, p. 1, 4 F.C.C.
Rep. 41 (1937).

72 48 STAT. 1064 (1934), 47
U.S.C.A. § 155 (1937).

73 Id. at § 155(a).
741d. at § 155(c).
75 Id. at § 155(b).
"Ibid.
77 Ibid.
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sion system is basically meritorious and that it was aban-
doned principally for reasons of personnel. The system
might well be restored if the Act were amended to increase
the number of commissioners.

The vast field of the communications industry sought to
be regulated by the Commission presents a complexity
of diverse problems. It is essential that a division of
administrative function be allocated to specialized divisions
composed of commissioners experienced in the handling
of the respective fields. The responsibility for matters of
broad policy need not be dislodged from the full Commis-
sion, but the actual administration of the respective indus-
tries should be delegated to the divisions.

The Interstate Commerce Commission has employed a
system of dividing its functions which appears to be effi-

cient. In fact, the structure of the Federal Communica-
tions Commission is patterned somewhat after the Inter-
state Commerce Commission.

It may be anticipated that the abolition of the division
system will be the precursor of a revised structure of the
Federal Communications Commission which will not finally
abandon the division system. The increase of the number
of commissioners so that at least three different members
may serve in each division is sorely needed. The Chair-
man should be charged with supervisory and executive
duties only, and should serve ex officio in each division.
It is submitted that such an amendment to the Act of 1934
would serve as one of a series of progressive steps neces-
sary in the effective revision of the Commission's structure.

The extension of the Civil Service system to the appoint-
ment of directors of the divisions, engineers, accountants,
assistants to the General Counsel and similar personnel
would constitute notable advances in the movement to attain
efficient regulation by specialists.

§ 73. Divisions: Powers: Effect of Orders: How Evidenced.
Subject to the order of the Federal Communications

Commission in the premises, each division would have
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complete power over the work, business or functions
assigned to its jurisdiction. Each division could hold
hearings, make determinations and orders, certify, report
or otherwise act. The power of a division over work,
functions or business assigned to it would be those of
the Federal Communications Commission and would be
subject to the same duties and obligations.78 Any action
in the exercise of the powers of the Commission by a
division would be of the same force and effect as if done
by the superior body."

An action by a division could be taken only by a majority
vote.8° An action of a division could be made, evidenced
and enforced in the same manner as the actions of the
Commission.8' Any action of a division would be subject
to the provisions of Section 405 82 which allows rehearings
by the Commission."

§ 74. No Divestment of Commission's Powers Under Division
System.

The Communications Act of 1934 expressly provides
that no provision in Section 155 nor anything done in pur-
suance thereof shall be deemed a divestment of any powers
of the Federal Communications Commission.84

§ 75. Powers of Broadcast Division.
On July 17, 1934 the Federal Communications Commis-

sion established its Divisions 85 in accordance with the
Communications Act of 1934.86 On October 14, 1937 these
Divisions were abolished.87

78 48 STAT. 1064 (1934), 47 84 /d. at § 155(d).
U.S.C.A. § 155(c) (1937). S51 F.C.C.Rep. 3 (1934).

79 Ibid. 86 48 STAT. 1064 (1934), 47
88' Ibid. U.S.C.A. § 155(a) to (d).
8 1 Ibid. "Federal Communications
82 48 STAT. 1095 (1934), 47 Commission, Order No. 20 (Octo-

U.S.C.A. § 405 (1937). See §§ ber 14, 1937); NEW YORK TIMES,
112-114 infra. October 15, 1937, p. 1, 4 F.C.C.

83 48 STAT. 1066 (1934), 47 Rep. 41 (1937).
U.S.C.A. § 155(c) (1937).

6
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The Broadcast Division had jurisdiction over "all mat-
ters relating to or connected with broadcasting".88 The
Broadcast Division had jurisdiction specifically over the
following radio services and classes of stations :89

1. Broadcast service which includes broadcast stations
2. Temporary service which includes broadcast pick-up

stations
3. Experimental service which includes:

a. experimental visual broadcast stations
b. experimental relay broadcast stations
c. experimental broadcast stations
d. general experimental stations
e. special experimental stations.

It was also ordered that "the whole Commission shall
have and exercise jurisdiction over all matters not herein
specifically allocated to a division; over all matters which
fall within the jurisdiction of two or more of the divisions
. . . ; and over the assignment of bands of frequencies
to the various radio services"."

In any case where a conflict arose as to the jurisdiction
of any division or where the jurisdiction of any matter
or service was not allocated to a division, the Commission
determined whether the whole Commission or a division
thereof should have and exercise jurisdiction, and if a
division, the one which should have and exercise such
jurisdiction.°'

§ 76. Delegation of Authority to Boards and Individual Com-
missioners.

The Federal Communications Commission may assign
or refer its work, business or functions in another manner.
Assignment or reference may be made to an individual
commissioner or to a board of one or more employees of

881 F.C.C.Rep. 3 (1934). "Id. at 3.
89 Ibid. 91 Id. at 4.
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the Commission.92 Such order of assignment or reference
is subject to being amended, modified, supplemented or
rescinded by the Commission.93 In view of the powers of
a division," it would seem that each division could make
a similar assignment or reference of its work, business
or functions.

There are restrictions on the assignment or reference
to a commissioner or to a board which would not apply to
assignments or references by the Commission to a divi-
sion." The Commission may not assign or refer to a board
or to a commissioner any investigation instituted on its
own motion. Nor may it so assign or refer, without the
consent of the parties, any proceedings which are con-
tested and which also involve the taking of testimony at
public hearings. This latter provision does not, however,
deprive the Commission of its power to appoint examiners
to take testimony at public hearings. Investigations spe-
cifically required by the Communications Act of 1934 may
not be assigned or referred to a board or individual
commissioner.9 6

The order of reference or assignment to an individual
commissioner or board is effective forthwith and until
further action thereon by the Commission.97

Where an assignment or reference is validly made to a
board or an individual commissioner, either may take
any action on the matter assigned within the power and
jurisdiction of the Federal Communications Commission.
Such action has the same force and effect, and is evidenced
and enforced in the same manner as if taken by the Com-
mission itself. The individual commissioner or board when

92 48 STAT. 1068 (1934), 47. U.S.C.A. § 155(e) (1937). See
U.S.C.A. § 155(e) (1937). Cf. 47 § 73 supra.
STAT. 1368 (1933), 49 U_S.C.A. 95 48 STAT. 1068 (1934), 47
§ 17(6) (1936) (Interstate Corn- U.S.C.A. § 155(e) (1936).
meree Commission). 96 /bid.

93 Ibid. 97 Ibid.
94 48 STAT. 1068 (1934), 47
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so acting, is subject to the same duties and obligations as
the Commission."

The board and individual commissioner have the same
secretary and seal as the Federal Communications
Commission."

§ 77. Disability of Individual Commissioner or. Board.
Where an individual commissioner or member of a board

is for any reason unable to serve, the Chairman of the
Federal Communications Commission may appoint another
in his stead. Such appointment is for the interim until
the commissioner shall act.' °O

§ 78. Review of Action of Board or Individual Commissioner.
Administrative review of any report, decision or order

of a board or individual commissioner is provided by
Section 155(0).1°' Where a party is affected by the order,
decision or report so made, he may by the filing of a
petition secure a rehearing by the full Commission.1°2
If the division system is effective, a rehearing by a divi-
sion may be obtained on petition therefor.

Where the review is by a division, the action therein
taken may be reviewed by the Commission'°3 in pursuance
of Section 405.'04

§ 79. Facilities for State Participation in Regulation: Joint
Boards.

The Communications Act of 1934 provides machinery
for cooperation by the Federal Communications Commis-
sion with state agencies on problems which affect such
states and which are within the domain of the Commis -

98 Ibid. 182 Ibid.
99 Ibid. 183 mid.
1°° Ibid. i°4 Id. at § 405. See §§ 112-
1°1 48 STAT. 1068 (1934), 47 114 infra.

U.S.C.A. § 155(e) (1937).
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slam' " The cooperation is to be achieved by the establish-
ment of joint boards.

Section 410(a) empowers the Commission to refer any
matter which arises under its administration of the Act to
a joint board which is to consist of a member or members
of the Commission together with the representatives of
the state or states involved in such matters. The Commis-
sion has the power to determine the representation which
each interest shall have and to appoint the members of a
joint board. The representatives of the states are nomi-
nated by the state commission in the same domain or,
if there be no such local commission, by the Governor.
The Federal Communications Commission has the discre-
tion to reject any and all such nominations.'"

§ 80. Joint Boards: Powers, Duties and Liabilities.
A joint board possesses the same status as an individual

commissioner'" designated to hold hearings under. Section
155:(e).'" It possesses the same powers and is subject
to the same duties and liabilities as an. individual com-
missioner.'" The Federal Communications Commission
may, however, prescribe the force and effect which any
action of a joint board shall have."° The Commission may
also prescribe the manner in which a joint board shall con-
duct its proceedings.'''

§ 81. Joint Hearings.
The Communications Act of 1934 provides for another

means of cooperation between the Federal Communications
Commission and state agencies in the same field.12 Sec -

105 45 STAT. 1098 (1934), 47 109 /d. at § 410(a).
U.S.C.A. § 410(a) (1937). 110 Ibid.

106 Ibid. I 1 1 Ibid.
1°7 Ibid. 1 1248 STAT. 1098 (1934), 47
1081d. at § 155(e). U.S.C.A. § 410(b) (1937).
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tion 410(b) "3 empowers the Federal Communications
Commission to hold joint hearings with any state commis-
sion in connection with any matter embraced within the
regulatory power of the Federal Communications Commis-
sion.14 These joint hearings are to be held and governed
by such rules and regulations as are prescribed by the
Federal Communications Commission.''"

§ 82. Authority to Use Books, Etc., of State Commission.

The Federal Communications Commission is also author-
ized by the Communications Act of 1934 to cooperate with
state commissions by availing itself of the services, books
and records which are placed at its disposal by them.' 16

§ 83. Records of Federal Communications Commission.

The Communications Act of 1934 transferred to the
jurisdiction and control of the Federal Communications
Commission all records which formerly were under the
jurisdiction of the Federal Radio Commission."7

The records of the Federal Communications Commis-
sion include all records so transferred. These records
may be used by the Federal Communications Commission
as if originally part of its own files.' la

The, Commission must make a report in writing of any
investigation made by it. Such report must state the con-
clusions with the decision, order or requirement in the
premises by the Commission. Where damages are awarded
as the result of an investigation, the report must state the
findings of fact upon which the award is based.' 13

The Communications Act of 1934 requires further that

113 Cf. Transportation Act of 116 48 STAT. 1098 (1934), 47

1920, 41 STAT. 484, 49 U.S.C.A. § 410(b) (1937).
§ 13 (1936) (Interstate Commerce 117 48 STAT. 1102 (1934), 47

Commission). U.S.C.A. § 603(b) (1937).

114 48 STAT. 1098 (1934), 47 11348 STAT. 1103 (1934), 47

U.S.C.A. § 410(b) (1937). U.S.C.A. § 604(c) (1937).

115 Ibid.',' 119 48 STAT. 1094 (1934), 47
§ 404 (1937).
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every vote and official act of the Federal Communications
Commission shall be entered of record. The report of
investigations made by the Commission must likewise be
recorded.' 2° The complainant and the licensee complained
of are each entitled to be furnished with a copy of such
report.' 21

The rules of the Federal Communications Commission
provide the following :' 22

" . . the files of the Commission shall be open to inspection
as follows: . . . (b) All applications and amendments thereto
filed under title II. or title III. of the Act; all documents
filed with applications made when specific mention is made
in the application referring to such document; authorizations
issued upon such applications; all pleadings, depositions,
transcripts of testimony, exhibits, examiners reports,
exceptions and orders of the Commission.

" (c) Other files in the discretion of the Commission upon
written request describing in detail the documents to be
inspected and the reasons therefor."

The Communications Act of 1934 requires the Com-
mission to publish its reports and decisions in such a form
and manner as may be best adapted for the public informa-
tion and use. Such authorized publications are competent
evidence in all United States and state courts without
further proof or authentication thereof.'23 The Commis-
sion may lawfully withhold from publication all records
containing secret information concerning the national
defense.' 24

The official seal of the Federal Communications Commis-
sion is judicially noticed.' 25

120 48 STAT. 1066 (1934), 47 123 48 STAT. 1066 (1934), 47
U.S.G.A. § 154(e) (1937). U.S.C.A. § 154(m) (1937).

I 21 ibid. 124 48 STAT. 1066 (1934), 47
122 FEDERAL COMMUNICATIONS U.S.C.A. § 154(j) (1937).

COMMISSION, Practice and Pro- 125Id. § 154(h).
cedure (1936), § 100.6.
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§ 84. Continuance of Actions of Federal Radio Commission.
When the Communications Act of 1934 was enacted,

there were in effect various orders, determinations, rules,
regulations, permits, contracts, licenses and privileges
issued by the Federal Radio Commission under the Radio
Act of 1927 and its various amendatory acts. All of these
actions and instruments are continued in effect until the
Federal Communications Commission or the operation of
law modifies, terminates or supersedes them' 26 Hence,
the practice and procedure before the Federal Communi-
cations Commission until December 18, 1935 were gov-
erned by the old rules adopted by the Federal Radio
Commission.' 27

§ 85. Continuance of Proceedings Before Federal Radio Com-
mission.

Where a proceeding, hearing or investigation has been
commenced or was pending before the Federal Radio Com-
mission, such matter is continued
Communications Commission in the same manner as though
begun originally before it. A proceeding, hearing or
investigation so to be continued must be one which involves
the administration of duties, powers and functions trans-
ferred to the Federal Communications Commission by
the Act of 1934, or one which involves the exercise of
jurisdiction similar to that granted under the Act of
1934.128

§ 86. Continuance of Suits Against the Federal Radio Com-
mission.

Suits which were commenced prior to the date of the
organization of the Federal Communications Commission
are continued unaffected by any provisions of the Com-
munications Act of 1934. This statute provides that such

128 48 STAT. 1103 (1934), 47 4 ANNUAL REPORT (1930), Prae-
U.S.C.A. § 604(a) (1937). tice and Procedure, 26.

127 FEDERAL RADIO COMMISSION, 128 48 STAT. 1103 (1934), 47
U.S.C.A., § 604(b) (1937).
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suits shall be carried to final judgment, including appeals,
in the same manner and with the same effect as if the
Communications Act of 1934 had not been enacted.'"

§ 87. Proceedings of Federal Communications Commission:
Quorum: Disqualification of Commissioner: Manner
to Be Conducted: Who May Appear.

Where proceedings are conducted by the Federal Com-
munications Commission en bane, the presence of four
members constitutes a quorum.'" A commissioner is
disqualified to participate in a hearing or proceeding
where he has a pecuniary interest therein.'3' This pecu-
niary interest is distinct from that interest which dis-
qualifies a nominee for appointment to the Commission.'32

The Federal Communications Commission is authorized
to conduct its proceedings "in such manner as will best
conduce to the proper dispatch of business and to the ends
of justice".' 33

The proceedings of the Commission are required to be
public where so requested by any party interested.

"Any person may appear before the Commission and
be heard in person or by attorney."' 34 It has been held
that a corporation being a fictional legal entity, cannot
appear in propria persona before the Commission and
that therefore an agent or attorney who represents a cor-
porate party must be one qualified to make such an
appearance under Rule 101.1.135

123 Id. at § 604(d). 133 Brownwood Broadcasting
130 ./d. at § 154(h). Company, 4 F.C.C.Rep. 281, 282
131 Id. at § 154 (j). (1937) ; Sweetwater Broadcasting
132 Id. at § 154(b). Company, 4 F.C.C.Rep. 293, 294
133 Id. at § 154 (j) (1937).
134Ibid.
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§ 88. Pleadings and Actions Thereon.
Pleadings in proceedings before the Federal Communi-

cations Commission which affect radio broadcasting are:
(1) Applications for instruments of authorization
(2) Petitions to intervene in a proceeding
(3) Appearance
(4) Answer
(5) Protest
(6) Official notice of violation
(7) Order of revocation or modification

§ 89. General Provisions: Subscription and Verification.
The applicant must personally subscribe and verify the

application or amendment thereto. Where there is more
than one party, one of the parties may do so. Where
the applicant is a corporation, an officer must subscribe
and verify the application. Where the applicant is physi-

90
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cally disabled or is absent from the mainland of the United
States, the attorney for the party may perform this act.'

Either a party or his attorney may subscribe other
pleadings which initiate or supplement a proceeding before
the Commission. Where an attorney verifies by his affi-
davit a pleading of fact, it must be only as to facts
within his own personal knowledge and he must so state
in his affidavit of verification.2

§ 90. Amendments to Pleadings.
Amendments to any pleading may be made as a matter

of course, if filed with the Commission and served upon
all parties of record not less than thirty days prior to the
date set for the hearing on such proceeding.3

Amendments to any pleading which are filed within
thirty days of a hearing may be allowed upon petition
therefor in the discretion of the Commission and upon
such terms as it may impose.4

Where a proposal which materially changes the appli-
cation is made at a hearing, it is necessary that a formal
amendment to the pleading be executed in the same manner
as the original application.°

§ 91. Service of Papers.
All pleadings or documents filed which are related to a

proceeding under the provisions affecting radio broad-
casting, must be served by the filing party.°

Proof of such service may be made by admission as
evidenced by the signature of the party served or by an
affidavit of service. Such an affidavit must show that

I FEDERAL COMMUNICATIONS
COMMISSION, Practice and Pro-
cedure (1935), § 105.34(A).

21d., at § 105.34(B). Under
the proposed new rule 105.32B, an
attorney may not subscribe the
initial pleadings, but may subscribe
subsequent pleadings.

3 Id., at § 105.32.
4 Id., at § 105.33.
5 Hammond -Calumet Broadcast-

ing Corp., 2 F.C.C.Rep. 494
(1936).

6F EDERAL COMMUNICATIONS

COMMISSION, Practice and Pro-
cedure (1935), § 105.35.
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the document was posted by registered mail to the last
known address of the party intended to be served. The
original and eight copies of the pleading or document
together with the affidavit of service must be submitted
to the Commission?

§ 92. Applications.
Applications to the Federal Communications Commission

have already been discussed in Chapter IV. supra.

§ 93. Petitions to Intervene.
Petitions to intervene may be filed at any time up to

and not later than ten days prior to the date of any
hearing.8 The petition, in order to be granted, must show
that the petitioner has a substantial interest in the subject
matter of the hearing.9 The facts supporting the inter-
vention must be set forth clearly and concisely in the
petition. The petition to intervene must be subscribed and
verified by the petitioner.")

§ 94. Protests.
It has been pointed out " that where applications are

granted by the Commission without a hearing, such grants
are conditional, and upon protest, any person aggrieved
or adversely affected in interest may secure a hearing
thereon.12 The protestant must subscribe and verify his
protest which is required to contain: 13

1. A statement of the protestant's interest in the
matter

7 Ibid.
81d., at § 105.20.

Id., at § 105.20.
1° Id., at § 105.19.
11 See §§ 67 supra and 107 infra.
12 FEDERAL COMMUNICATIONS

COMMISSION, Practice and Pro-
cedure (1935), § 104.4. See The

WATR Co., Inc., 4 F.C.C.Rep. 410
(1937).

131d., at § 105.21(b). The Com-
mission's proposed new rule
105.21 requires an additional state-
ment that the protestant will ap-
pear and offer evidence at the
hearing, if one is ordered.
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2. A terse, yet complete, statement of facts which the
protestant expects to prove upon the hearing

-3. Proof of service of the protest upon the applicant.
The protest is a pleading limiting the issues to be tried.

Where a protest to an application granted without a
hearing is filed, the issues at the hearing on the protest
are limited to those raised therein.'4

For the purpose of a hearing, the Commission may
consolidate the application and the protest's
§ 95. Answers to Notice of Violations.

Licensees are bound to comply with the Communica-
tions Act of 1934 and its amendments, any other Act of
Congress, Executive Orders, treaties to which the United
States is a party, the rules and regulations of the Federal
Communications Commission and the terms and conditions
of the licenses granted by the latter. Where a licensee
receives an official notice of a breach of any of the fore-
going, he must reply within three days to the Commis-
sion and to its office from which the official notice is
issued.' 6

The answer to each official notice must be complete
in itself ; no incorporation by reference may be made of
other communications or answers to other official notices.
Where the violation charged is one which may be due to
the physical or electrical characteristics of the transmit-
ting apparatus, the answer must state fully what is to
be done by the licensee to prevent a violation in the future.
Where new apparatus is to be installed for that purpose,
the answer must state the date on which such apparatus
was ordered, the manufacturer and date for which delivery
is promised. If a construction permit is required to install
the new apparatus, the answer must give an identification

4 Evening News Association, 16 FEDERAL COMMUNICATIONS
Inc., et al., 2 F.C.C.Rep. 185 COMMISSION, Practice and Pro -
(1935). cedure (1935), § 105.23.

is See WJW, Inc., et al., 2
F.C.C.Rep. 110, 112 (1935).
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which will permit ready reference. Where the violation
was due to some lack of attention to or improper opera-
tion of the transmitter, the answer must give the name
and license number of the operator in charge.17

§ 96. Appearances.
As is noted infra,18 an applicant must file an appear-

ance where his application has been designated for hear-
ing to determine the public interest, convenience and
necessity, or whether any person will be aggrieved or
adversely affected by the granting of the application.'g
The appearance must state a desire to be heard and a
terse but complete statement in writing of the facts which
the applicant expects to prove at the hearing.2° The state-
ment of facts should respond to each issue.21 This appear-
ance must be subscribed and verified by the applicant, but
is not evidence of the facts therein stated.22

Since a corporate applicant is unable to appear in person,
its attorney or other representative must be one qualified
to make such an appearance in proceedings before the
Commission in accordance with Rule 101.1.22a

§ 97. Appearances: Answers Thereto.
An answer to an applicant's appearance required by

Rule 104.6 must also comply with the foregoing require-

I 7 Ibid.
18 See § 109 in and n. 52

thereof.
19F EDER AL COMMUNICATIONS

COMMISSION, Practice and Pro-
cedure (1935). § 104.6.

20 id., at § 105.25. The Com-
mission's proposed new rule
104.6(b) provides that such an
appearance shall consist of the
application and papers which are
a part thereof, and a sworn state-
ment that applicant will appear
and offer evidence.

21 South Carolina Broadcasting
Co., Fed. Radio Comm. Docket,
June 12, 1.931; Virgil V. Evans,
Fed. Radio Comm. Docket 1.059;
cited in BERRY, COMMUNICATION,
(1937) 282.

22 F EDER A L COMMUNICATIONS
COMMISSION, Practice and Pro-
cedure (1935), § 105.25.

22a Brownwood Broadcasting
Company, 4 F.C.C.Rep. 281, 282
(1937) ; Sweetwater Broadcasting
Company, 4 F.C.C.Rep. 293, 294
(1937).
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naents. No respondent can be ,heard in any proceeding
under any of the special provisions of the Communications
Act of 1934 unless and until he has filed such an answer
to the applicant's appearance."

§ 98. Order Initiating Revocation of Station License.
As is noted infra,24 one whose license is sought to be

revoked under Section 312(a) of the Communications Act
of 1934 is entitled to a hearing. Under Section 105.29 of
the Federal Communications Commission's rules of Prac-
tice and Procedure, written notice of the issuance of an
order of revocation must be given to the licensee. Since
the order of revocation is effective fifteen days after the
giving of the notice in writing, the rule requires that the
period shall run from the service of such order of
revocation or of a written notice containing the text
thereof."

The order of revocation, which is in the nature of a
pleading instituting a proceeding, must state the grounds
and the reasons for the proposed revocation." The order
must also contain a notice to the licensee of his right to
be heard before the Commission by filing therewith a
request in writing for a hearing within fifteen days after
his receipt of service of the order.27

The request in writing for a hearing has the effect of
suspending the order of revocation." By the statute 29
and its own rule,3° the Commission is bound to set the

23 FEDERAL COMMUNICATIONS
COMMISSION, Practice and Pro-
cedure (1935), § 105.26; Central
Broadcasting Co., 3 F.C.C.Rep.
290 (1936). Under the Commis-
sion's proposed new rule 104.6(b),
the respondent need file only a
statement of intention to appear.

24 § 106 infra.
25 FEDERAL COMMUNICATIONS

COMMISSION, Practice and Pro-
cedure (1935), § 105.29 (105.27 in

the proposed new rules of the Com-
mission).

26 Ibid.
27 Ibid.
26 Ibid.
29 48 STAT. 1086 (1934), 47

U.S.C.A. § 312(a) (1937).
"FEDERAL COMMUNICATIONS

COMMISSION, Practice and Pro-
cedure (1935), § 105.29 (105.27 in
the proposed new rules of the
Commission).
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order for hearing and give notice thereof to the licensee
and any other interested parties. Where no such request
for hearing is duly made by the licensee affected by the
order, the order of revocation becomes final and effective
without any further action by the Commission.31

§ 99. Orders to Show Cause: Modification of License.
The Federal Communications Commission is under a

duty to see that broadcast station licensees or construc-
tion permittees serve the public interest, convenience and
necessity, and that the pertinent treaties ratified by the
United States are complied with. Where the Commission
determines that either result would be achieved by the
modification of an instrument of authorization, it may
issue an order that the licensee or permittee show cause
why his authorization should not be modified.32

The order to show cause must state the grounds and
reasons for the proposed modification and also indicate
specifically wherein the instrument of authorization is
required to be modified. The licensee or permittee against
whom the order is directed must be required to show cause
why the order of modification should not issue at a place
and time named in the order. The time allowed must
not be less than thirty days from the date of the receipt
of the order to show cause. The failure of the licensee or
permittee named in the order to appear at the specified
time and place, constitutes a default upon which a final
order of modification will issue.

31 Ibid. proposed new rules of the Com-
32 Id., at § 105.30 (105.28 in the mission).



Chapter VI.

ADMINISTRATIVE REGULATION BY FEDERAL
COMMUNICATIONS COMMISSION -

HEARINGS - NECESSITY AND
RIGHT THERETO.

PAGESECTION 100. Hearings: Necessity and Right Thereto: Generally 97101. Federal Communications Commission May Make
General Regulations: When Legislative and When
Quasi -Judicial

100102. Right to Hearing Under Communications Act of
1934: Change of Frequency, Hours of Operation
and Power by General Regulation 101

103. Same : Issuance, Renewal or Modification of Li-
censes

101
104. Same: Hearing After Effective Date of Order 102
105. Hearing Where License Modified on Application for

Renewal 104
106. Hearings on Revocation of Licenses 104
107. Applications Granted Conditionally Without Hearing:

Aggrieved Person's Right to Hearing 106
108. Applications Granted in Part Without Hearing 107
109. All Other Applications Designated for Hearing 108
110. Hearings on Applications for Special Authoriza-

tions 109
111. Right to Hearing: Contest Between Two Stations:

Determined by Date Application Pending 110
112. Same: Right to Rehearings: Discretion of Com-

mission 111
113. Contents of Petition for Rehearing 112
114. Same: Limitations Upon Hearing Where Applica-

tions Repeated 113

§ 100. Hearings: Necessity and Right Thereto: Generally.
"Administrative orders, quasi judicial in character, are

void, if a hearing was denied, if that granted was inadequate
or manifestly unfair, if the finding is contrary to the indis-
putable character of the evidence, or if the facts found do

7
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not as a matter of law support the order made. The com-

mission may not capriciously make findings by administrative

fiat."

This dictum is a concise and correct declaration of the

principles to which the Federal Communications Commis-

sion must adhere where it acts quasi -judicially. Where

the Commission so acts, it must provide an opportunity

to be heard and the hearing must be adequate and fair.

Since this duty of the Federal Communications Commission

is conditioned on the nature of the proceeding, the

question is raised as to what is a quasi-judicial proceeding

as distinguished from a legislative proceeding.

In American .Telephone and Telegraph Co. v. United

States 2 there was occasion to discuss and shape the dis-

tinction between the exercise of a delegated legislative

power and the exercise of a quasi-judicial power. Section

220(a) of the Communications Act of 1934 provides: 3

"The Commission may, in its discretion, prescribe the forms

of any and all accounts, records, and memoranda to be kept

by carriers subject to this chapter. . . 4

By order,5 the Federal Communications Commission

exercised this power and set up a system of accounts for

"Such authority however
beneficently exercised in one case,
could be injuriously exercised in

another, is inconsistent with na-
tional justice, and comes within
the Constitutional condemnation of

all arbitrary exercise of power."
White v. Fed. Radio Comm., 29
F.(2d) 113, 115 (N. D. DI., 1928).

2 14 F.Supp. 121 (S.D.N.Y.,
1936), eV. 299 U.S. 232, 57 Sup.
Ct. 170, 81 L.Ed. 142 (1937).

348 STAT. 1078 (1934) 47 U.S.

C.A. § 220(a) (1937).
4 Communications Act of 1934,

48 STAT. 1078 (1934), 47 U.S.C.A.

§. 153(h) (1937) "but a person
engaged in radio broadcasting shall
not, insofar as such person is so
engaged, be deemed a common
carrier." See § 216 infra. The

Interstate Commerce Commission

may make similar orders as to
carriers, within its jurisdiction. 44
STAT. 835 (1926), 49 U.S.C.A.

§ 20(5) (1929).
5 Cited in Fed. Communications

Comm., Order 7-C (June 19, 1935)
effective Jan. 1, 1936; FED. COM-
MUNICATIONS Comm. 2 ANNUAL
RUORT (1936) 31.
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telephone companies. The American. Telephone and Tele-
graph Co. attacked this order as unconstitutional and
void since it was not accompanied by a report stating
conclusions and findings of fact by the Commission.6

In dissolving the temporary injunction,' the statutory
three -judge court was of the opinion that to assert that
this order needed findings of fact to support it, was to
ignore a basic distinction.

"When a system of accounts is laid down under these
sections,8 the action is a legislative, rather than a judicial
function. It is making a new rule to be applied in the
future, not applying an already existing rule to past facts.
This is the characteristic of legislation. ." 9 (Italics
supplied).

The United States Supreme Court has expressed this
distinction as follows: I°

"A judicial inquiry investigates, declares and enforces
liabilities as they stand on present or past facts and under
laws supposed already to exist. That is its purpose and end.

American Tel. & Tel. Co. v.
United States, 14 F.Supp. 121
(S.D.N.Y., 1936). This was a bill
in equity to enjoin the order of
the Commission. At the hearing
before a statutory three -judge
court, a temporary injunction was
issued pending final disposition.
On Feb. 18, 1936, the three -judge
court dissolved the temporary in-
junction and sustained the order
of the Commission. A stay pend-
ing appeal was granted by the
United States Supreme Court.
FED. COMMUNICATIONS COMM., 2
ANNUAL REPORT (1936), 31. Later,
the lower court decision was
affirmed and the stay dissolved.
American Tel. & Tel. Co. v. United

States, 299 U.S. 232, 57 Sup. Ct.
170, 81 L.Ed. 142 (1937).

7 American Tel. & Tel. Co. v.
United States, 14 F.Supp. 121
(S.D.N.Y., 1936), affd. 299 U.S.
232, 57 Sup. Ct. 170, 81 L.Ed. 142
(1937).

8 48 STAT, 1078 (1934), 47
U.S.C.A. § 220(a) (1937).

American Tel. & Tel. Co. v.
United States, 14 F.Supp. 121
(S.D.N.Y., 1936), affd. 299 U.S.

232, 57 Sup. Ct. 170, 81 L.Ed. 142
(1937).

0 Prentis v. Atlantic Coast
Line, 211 U.S. 210, 226, 29 Sup.
Ct. 67, 53 L.Ed. 150 (1908) ; Keller
v. Potomac Elec. Co., 261 U.S.
428, 440, 43 Sup. Ct. 445, 67 L.Ed.
731 (1922).
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Legislation on the other hand looks to the future and changes
existing conditions by making a new rule to be applied
thereafter to all or some part of those subject to its power."
(Italics supplied).

§ 101. Federal Communications Commission May Make Gen-
eral Regulations: When Legislative and When Quasi -
Judicial.

Another distinction between quasi-judicial actions and
legislative actions of an administrative body would seem
to be recognized in the Communications Act of 1934. The
Federal Communications Commission has the general
power to make regulations to prevent interference between
broadcast stations and to carry out the provisions of the
Act.'' In the exercise of this general power the Commis-
sion may not order changes in the frequency, authorized
power and the times of operation without the consent
of the licensee unless a public hearing has first been held.'2

In both cases, the Commission is exercising delegated
legislative power. The Commission is required, however,
in the latter instance, to act in a quasi-judicial manner
so that the property interests which would be affected by
the order, may be protected.°3 This requirement of a
statutory type of "due process" is a recognition to some

11 48 STAT. 1082 (1934), 47

II.S.C.A. § 303(f) (1937).
12 Ibid.
13 There is no property right in

the ether conferred by a broadcast
station license. See § 39 supra.
What is meant is that there is no
vested right against the reasonable
regulatory power of the Congress.
Fed. Radio Comm. v. Nelson Eros.
Bond & Mtge. Co., 289 U.S. 266,
53 Sup. Ct.. 027, 77 L.Ed. 1166
(1932). But, since the broadcast
station licensee makes an invest-
ment in. property and makes valu-
able contracts on the basis of his

license, justice would seem to de-
mand that he have an opportunity
to defend his right to continue
under the license; otherwise, the
property and contracts may be-
come a total loss by arbitrary action
of the Commission. The implica-
tion of the term " reasonable " as
used supra would be, therefore,
that in some manner the require-
ment of a due process must be
met, at least in its elemental con-
notation, by the giving of notice
and a hearing. What is Due
Process Before the Commission,
Note, (1933) 4 Am L. REV. 413.
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extent of property characteristics under the license despite
the fact that there is not a property interest in the ether.'4

§ 102. Right to Hearing Under CommuniCations Act of 1934:
Change of Frequency, Hours of Operation and Power
by General Regulation.

The Federal Communications Commission has the power
to make regulations to prevent interference between broad-
cast stations and to carry out the provisions of the Com-
munications Act of 1934. A licensee is entitled to a public
hearing where in pursuance of this power the Commission
orders a change either in the frequency, authorized power
or the hours of operation of a broadcast station. Such
a hearing is unnecessary, however, where the licensee
consents to the action of the Commission.

At such a public hearing, the Commission is required
to determine whether any of these changes will promote
the public convenience or interest or will serve the public
necessity or achieve fuller compliance with the provisions
of the Act.'5

The Federal Radio Commission possessed similar power
to make regulations, but was not required to hold hearings
in the exercise thereof.16

§ 103. Same: Issuance, Renewal or Modification of Licenses.
The Federal Communications Commission, like its pred-

ecessor, the Federal Radio Commission, is directed to
examine applications for the issuance, renewal or modifi-
cation of broadcast station licenses to determine whether
the granting of such application would be in the public
interest, convenience or necessity.'7

14 Note that no property rights
are granted by the license and
that the investment made under
the license does not create an
indefeasible property interest.
"Equities", however, arise under
the license, which the Commission
must consider. Fed. Radio Comm.

v. Nelson Bros. Bond & Mtge. Co.,
289 U.S. 266, 53 Sup. Ct. 627, 77
L.Ed. 1166 (1932).

15 48 STAT. 1082 (1934), 47 U.S.
C.A. § 303(f) (1937).

16 44 STAT. 1162 (1927).
17 48 STAT. 1085 (1934), 47 U.S.

C.A. § 309(a) (1937).
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Where the Commission does not reach such a determi-
nation, it must notify the applicant thereof and fix a time
and place for a hearing upon the issues raised by its
determination. The Commission is required to grant
the applicant an opportunity to be heard under such
procedural requirements as it may prescribe.'8

It would seem that Section 309(a) of the Communica-
tions Act of 1934 meets the requirements of due process.
In a quasi-judicial proceeding, the administrative body
must grant a hearing.'9 In a leading case 2° under the
identical section of the Radio Act of 1927,2' the Court of
Appeals of the District of Columbia held this provision
to be valid and consonant with due process.

§ 104. Same: Hearing After Effective Date of Order.
The requirement that where the Commission acts quasi -

judicially as to licenses, it must grant a hearing,22 is not
met by the grant of an opportunity to be heard on a
day after the effective date of an order which changed
the frequency of a broadcast station.23 It was so held,
where an application had been made for renewal of a
station license on the same terms, and where, before the
expiration of the existing license period, the Commission
ordered a change of frequency effective on the last day
of that period.24

Such conduct on the part of the Commission is arbitrary
because under the statute the applicant for renewal is
entitled to a hearing before the issuance of a final order

18 Ibid.
18 See § 100 supra; White v.

Fed. Radio Comm., 29 F.(2d) 113
(N.D. Ill., 1928).

28 Technical Radio Lab. v. Fed.
Radio Comm., 59 App. D.C. 125,
36 F.(2d) 111 (1929).

21 44 S TAT. 1162 (1927), § 11.
22 White v. Fed. Radio Comm.,

29 F.(2d) 113 (N.D. Ill., 1928).

23 Saltzman (Fed. Radio
Comm.) v. Stromberg-Carlson
Mfg. Co., 46 F.(2d) 612, 60 App.
D.C. 31 (1931) ; Courier -Journal
Co. v. Fed. Radio Comm., 46
F.(2d) 614, 60 App. D.C. 33
(1931).

24 Courier -Journal Co. v. Fed.
Radio Comm., 46 F.(2d) 614, 60
App. D.C. 33 (1931).
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of refusal or of renewal.25 An order which first deprives
the licensee of rights granted by the license and under
the statute, and then gives the licensee a hearing, is viola-
tive of due process. The grant of a hearing is not curative
and the order is void.26

This doctrine was further extended in Journal Co. v.
Federal Radio Commission.27 A licensee had been granted
an application for an increase of power. The appellant,
a licensee operating a Maine broadcast station, had been
denied a hearing upon the application. The Commission
thereupon ordered a Florida station transferred to the
same frequency without granting a hearing to the appel-
lant. The effect of the latter order was to reduce
appellant's service area to but twenty miles and to cause
ruinous interference with its operations. Two days later,
the Commission renewed appellant's license on the same
terms. Appellant claimed that he was entitled to a hearing
on the ground that although the renewal was on the same
terms, the increase in power to one station and the addi-
tion of another to the same frequency, constituted in effect
a refusal to renew.28 The Court of Appeals of the
District of Columbia allowed the review, reversed and
remanded the cause for notice and hearing, saying: 29

"The Commission was in error as a matter of law in
increasing the power of the Maine station and shifting the
Florida stations without notice to appellant and an
opportunity to be heard.

25 44 STAT. 1162 (1927), § 11;
48 STAT. 1085 (1934), 47 ThS.C.A.
§ 309(a), 303(f) (1937); White
v. Fed. Radio Comm., 29 F.(2d)
113 (N.D. Ill., 1928).

26 Saltzman (Fed. Radio
Comm.) v. Stromberg-Carlson
Mfg. Co., 46 F.(2d) 612, 60 App.
D.C. 31 (1931); Courier -Journal
Co. v. Fed. Radio Comm., 46
F.(2d) 614, 60 App. D.C. 33
(1931).

27 48 F.(2d) 461, 60 App. D.C.
92 (1931).

28 It had been earlier held that
on an application to renew a
license, the renewal with a modi-
fication was in effect a refusal to
renew. General Elec. Co. v. red.
Radio Comm., 31 F.(2d) 630, 58
App. D.C. 386 (1929).

29 Journal Co. v. Fed. Radio
Comm., 48 F.(2d) 461, 463, 464,
60 App. D.C. 92 (1931).
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"The purpose of this regulation obviously is to prevent
chaos and to insure satisfactory service. The installation
and maintenance of broadcasting stations involve a very
considerable expense. Where a broadcasting station has been

constructed and maintained in good faith, it is in the interests
of the public and common justice to the owner of the sta-
tion that its status should not be injuriously affected except
for compelling reasons. . . ."

§ 105. Hearing Where License Modified on Application for
Renewal.

It is also considered a refusal to renew where the Com-
mission inserts a condition in the license upon an appli-
cation for its renewal. In Westinghouse Electric and
Manufacturing Co. v. Federal Radio Commission,3° the
Commission on an application for renewal of the station
license inserted the modification that the license was a
temporary authority to operate on 1020 kilocycles. No

notice or opportunity of hearing was granted. The Court
of Appeals of the District of Columbia reversed the orders
of the Commission and directed a renewal upon the old
terms of the license until, as a result of a hearing after
due notice, it was determined that such continued opera-
tion would not be in the public interest, convenience and
necessity.3'

§ 106. Hearings on Revocation of Licenses.

The revocation of a license is clearly a quasi-judicial
proceeding where the ground of revocation is one of those
enumerated in Section 312(a) of the Communications Act
of 1934.32 A notice and wopportunity to be heard are
required to be given where a license is revoked. These
requirements are met by a procedure substantially similar

30 47 F.(2d) 415, 53 App. D.C. Fed. Radio Comm., 46 F.(2d) 614,

53 (1932). 60 App. D.C. 33 (1931).
3' Ibid.; Courier -Journal Co. V. 32 48 STAT. 1086 (1934), 47 U.S.

C.A. § 312(a) (1937).
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to that enacted by the Radio Act of 1927, with but two
changes.

Section 14 of the Radio Act of 1927 33 provided that an
order of revocation should not be effective until thirty
days notice thereof in writing had been given to the licensee
and to all parties interested in the license. Section 312(a)
of the Communications Act of 1934 34 reduces this period
to fifteen days. Section 14 of the Radio Act of 1927 35
allowed a hearing to any person aggrieved by the proposed
order of revocation. Section 312(a) of the Communications
Act of 1934 36 contains no such provision.

Under the present procedure, an order of revocation
is not effective until fifteen days written notice has been
given to the licensee. Such notice must state the cause or
causes for the order of revocation. The aggrieved licensee
may thereupon make written application to the Commis-
sion within such fifteen day period for a hearing upon
the order. Such an application is effective to suspend the
order of revocation until the conclusion of the hearing
thereon.

The Commission may prescribe rules and regulations
as to the conduct of such a hearing. Upon the conclu-
sion thereof, the Commission may affirm, modify or annul
its order of revocation."

Where revocation is sought of the license of a broad-
cast station whose studio is within the United States
but whose transmitter is situated in another country,
Section 325(c)38 requires that the procedure of Section
312(a)39 be followed. Such a licensee is also entitled to
notice and a hearing. To revoke, the Commission must

33 44 STAT. 1162 (1927). 37 48 STAT. 1086 (1934), 47 U.S.
34 48 STAT. 1086 (1934), 47 U.S. C.A. § 312(a) (1937).

C.A. § 312(a) (1937). 38 48 STAT. 1091 (1934), 47 U.S.
35 44 STAT. 1162 (1927). C.A. (1937).
36 Ibid. 39 As outlined supra in this

seetion.
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find that the continuance of such operations will not be
in the public interest."

§ 107. Applications Granted Conditionally Without Hearing:
Aggrieved Person's Right to Hearing.

The Federal Communications Commission may grant
applications for an instrument of authorization without a
hearing where it determines that such grant would be in
the public interest, convenience or necessity.4' When made
under Section 309(a) of the Communications Act of 1934,
a grant without a hearing is only conditional.42 It remains
conditional for a period of thirty days from the day on
which public announcement thereof is made, or, if the
order specifies a later day as the effective date, from
that day.43 Within this thirty day period, "any person
aggrieved or whose interests may be adversely affected
may obtain a hearing upon such application by filing a
protest . . .

,, 44

Where such a protest is filed, the Federal Communica-
tions Commission will set the application already granted
without a hearing, for a hearing in the same manner in
which other applications are set for hearing. Notice of
the hearing will be given by the Commission to the
applicant and other interested parties.

4° 48 STAT. 1086 (1934), 47

U.S.C.A. § 325(c) (1937).
41 48 STAT. 1085 (1934), 47

U.S.C.A. § 309(a) (1937). The
term, "instruments of authoriza-
tion", refers to broadcast station
construction permits and licenses.

42 Ibid.
43 FEDERAL COMMUNICATIONS

COMMISSION, Practice and Pro-
cedure (1935) § 104.4.

44 Ibid.
" Protests to any application

granted . . . without a hearing
under § 309(a) . . . shall be sub-
scribed and verified by the protes-

tant and shall contain:
1. A statement of protestant's

interest in the matter;
2. A terse yet complete state-

ment of facts which protes-
tant expects to prove upon
the hearing, and

3. Proof of service upon the
applicant."

FEDERAL COMMUNICATIONS COM-

MISSION, Practice and Procedure
(1935) § 105.21(b). The Commis-
sion's proposed new rule 105.21(b)
would require the protestant to
state that he intends to participate
in the hearing, if one is set.
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The application having been set for hearing, the effec-
tive date of the order protested is postponed until after
the hearing. Pending the Commission's decision after
the hearing, if the permission involved in the granting of
such application is necessary to the maintenance of an
existing service, the Commission reserves the right to
authorize the applicant to continue to use the facilities or
permission involved.

Where no protest is filed in accordance with this pro-
cedure within the time allowed, the granting of the appli-
cation involved becomes absolute and final without further
action by the Commission. Likewise, such an order
becomes final and absolute without any further action of
the Commission, where a protest which has been filed is
withdrawn before the hearing thereon.45

§ 108. Applications Granted in Part Without Hearing.
The Federal Communications Commission may without

a hearing, in its discretion, grant applications in part or
with privileges, terms or conditions other than those
sought. In such a case, the applicant receives a right to
a hearing under the rules of the Commission.46 This was
also true of the Federal Radio Commission under its
rules.47 Within thirty days from the day on which public
announcement of such grant is made, or from the effective
date of the order if the Commission specifies a later date,
the applicant must file a written request for a hearing.48
Unless the applicant files such a request, the action of the
Commission is deemed to be a grant of the application.

The written request for a hearing must specify that
part of the application, or the privileges, terms or condi-
tions therein, not granted.. The facts which the applicant
expects to prove at the hearing must be set forth in a

45 FEDERAL COMMUNICATIONS 4 ANNUAL REPORT (1930), Practice
COMM., Practice and Procedure and Procedure, 27.
(1935) § 104.4. ' 48 FEDERAL COMMUNICATIONS

46 Id., at § 104.5. Comm., Practice and Procedure
47 FEDERAL RADIO COMMISSION, (1935) § 104.5.
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written statement to accompany such request therefor.
When these requirements have been met and the neces-
sary documents have been received by the Commission, a
hearing will be set with notice to the applicant and other
parties in interest.

"Pending such hearing the effective date of the action
of the Commission with respect to such application shall be
postponed to the date of said decision after hearing." 49

§ 109. All Other Applications Designated for Hearing.
Any other applicant who has neither been granted nor

refused his application is entitled to a hearing under
certain circumstances.

Where the Commission is unable to determine that the
granting of an application would be in the public interest,
convenience or necessity, the application is designated for
hearing.

In an instance where the Commission is unable to deter-
mine that the granting of the application, in whole or in
part, would not aggrieve or adversely affect in interest any
licensee or any person having an application pending, the
application will also be designated for hearing.5° But
where the Commission has set an application for hearing
because of the pendency of conflicting applications which
make it impossible to determine that the grant would be
in the public interest, the amendment of the application to
eliminate the conflicts will justify its removal from the
hearing docket and its grant without a hearing. In this
case, it is necessary that the Commission find that the
grant would serve the public interests'

49 Ibid.
" Within a period of 10 days

from the receipt of such notice of
hearing, the applicant shall deliver
or mail a. copy of the statement of
facts to be proved by it to all other
parties notified of the hearing, and

shall file with the Commission an
affidavit stating that this require-
ment has been met." Ibid.

59 Id., at § 104.6.
51 Nashville Broadcasting Corp.,

2 F.C.C.Rep. 341 (1936).
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Where no appearance is made by the applicant, or no
statement in writing of facts to be proved at such hearing
is filed within the time allowed by the rules of the Com-
mission,52 the hearing will be cancelled and the applicant
deemed to be in default. In such an instance, the appli-
cation will be denied with notice thereof to the applicant
and the other parties. A default will also be entered where
after properly filing such appearance and written state-
ment, the applicant fails to appear and offer his evidence
on the date of the hearing. For such a default, the
Commission will deny the application.53

§ 110. Hearings on Applications for Special Authorizations.
Special authorizations to operate a broadcast station for

a limited time, or in a manner or to an extent or for a
service different than or beyond that authorized in the
existing license, may be made by the Commission.54 Where
such an application is made, no provision is made in the
rules for a hearing thereon. In fact, if a hearing
were granted in such instances, the consequent delay
would frequently defeat the purpose of these special
authorizations.

52: " ( a ) The secretary shall
forthwith mail a written notice
to the applicant setting forth the
action of the Commission . .

the time and place for hearing,
and a list of the other parties
notified thereof.

"(h) In order to avail himself
of the opportunity to he heard,
the applicant shall within 15 days
of the mailing of the notice by
the secretary, file with the Com-
mission a written appearance and
statement of his desire to be heard,
in accordance with rule 105.25.

Within 25 days of the mailing
of the notice of hearing as afore-
said, any respondent who desires

to participate in the hearing, shall
tile with the Commission his an-
swer to any such appearance in
accordance with rule 105.26." FED-
ERAL COMMUNICATIONS COMM.,

P MP/ ice and Procedure (1935)
§ 104.6. Rules 105.25 and 105.26
are discussed iv fro .

53 7d.. at § 104.6.
54 Id., at § 103.19. Provided,

however, that if the request is for
a broadcast station to utilize addi-
tional hours of operation, approval
may not be granted if another
broadcast station is licensed to
operate in the same locality during
the hours requested.
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Moreover, since a complete procedure with respect to
the obtaining of such special authorizations is set forth in
the rules of the Commission,55 it would seem that appli-
cations therefor are excluded from the category set forth
in Rule 104.6 designated as "All Other Applications
Designated for Hearings ".56

§ 111. Right to Hearing: Contest Between Two Stations:
Determined by Date Application Pending.

It has been held that due process requires the grant of
a hearing on notice to either party requesting it, where
there are two or more applicants for the same frequency."
The rules of the Federal Radio Commission allowed a
hearing to any person or corporation aggrieved by the
action of the Commission in granting a license to another
without a hearing. Such a hearing was obtained by the
filing of a protest within twenty days. The Radio Com-
mission also had the power to suspend the license granted
until the conclusion of the hearing.58

55 "In any event, no such re-
quest will be considered unless:

"(a) It is received in the Com-
mission at least 10 days previous
to the date of proposed operation.

"(b) If the request is for opera-
tion upon a clear channel, it shall
be supported by the consent of
the dominant clear channel station.

"(c) Request for any frequency
shall be supported by the consent
of each station licensed for opera-
tion upon the frequency, where
consenting station is located at a
distance less than that given in
the latest published table of recom-
mended separations.

"(d) Request made by a shar-
ing -time station shall be supported
by the consent of the station with

which the licensee requesting the
same shares time.

" Consent shall be forwarded
direct to the Commission by the
consenting station and shall show
whether the same is for simul-
taneous operation or whether con-
senting station is giving up the
time sought by the applicant."
FEDERAL COIVIMUNIOATIONS COMM.,
Practice and Procedure (1935)
§ 103.19.

56 hi., at § 104.6.
57 Symons Broadcasting Co. v.

Fed. Radio Comm., 64 F.(2d) 612,
60 App. D.C. 31 (1931).

S8 Caldwell, New Rules and
Regulations of Fed. Radio Comm.,
(1932) 2 JOURN. RADIO L. 66.
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One who has applied for a license to operate on the same
frequency for which a license has been granted to another,
while the former application has been pending, is a person
aggrieved and is entitled to a hearing upon his protest.59
The same result may be obtained where the applicant is
a corporation.

In Symons Broadcasting Co. v. Federal Radio Commis-
sion,6° the applicant filed his application with the super-
visor in Seattle on a date before operation on the same
frequency was granted to another, but his application was
not received in Washington until after the date on which
the grant was made. The Court of Appeals of the District
of Columbia held that the application was pending before
the Commission upon its filing in Seattle, and, therefore,
notice and hearing were required by due process and by
the rules of the Commission.

This holding would be applicable to a similar situation
arising under regulations by the Federal Communications
Commission. By its rules, grants without hearings are
also made conditional and a protestant is allowed the right
to a hearing.'"

§ 112. Same: Right to Rehearings: Discretion of Commis-
sion.

The power to grant a rehearing on a decision, order or
requirement rests in the discretion of the Commission.
Any party to the proceeding in which such action was
taken, may make application for a rehearing to the Com-
mission. This rule, however, varies as to proceedings insti-
tuted under the special provisions of the Act of 1934
relating to radio broadcasting.62

In broadcasting cases, an application for a rehearing
59 Symons Broadcasting Co. v.

Fed. Radio Comm., 64 F.(2d) 612,
60 App. D.C. 31 (1931).

69 Ibid.

61 FEDERAL COMMUNICATIONS
COMMISSION, Practice and Pro-
cedure (1935) § 104.4.

62 48 STAT. 1095 (1934), 47
U.S.C.A. § 405 (1937).
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may be made not only by a party but by any person
aggrieved or whose interests are adversely affected by the
Commission's action. Moreover, such an applicant must
file a request for rehearing within twenty days after the
effective date of the decision, order or requirement made
under the special radio provisions.

In any case, the Commission may make general rules
dealing with applications for rehearings. Where the Com-
mission grants a rehearing, the proceedings thereupon
are to conform as nearly as possible to the original
proceedings, but the Commission may direct otherwise.63

Unless the Commission so orders specially,64 the filing
of an application for a rehearing does not operate to stay
or postpone the enforcement of any decision, order or
requirement of the Commission. An application for a
rehearing may not be set up as an excuse for failure to
comply with, or to obey, the action of the Commission
unless a stay of proceedings has been specifically ordered
by the Commission.65

Upon the rehearing, the Commission must consider all
the facts, including those which arose since the prior hear-
ing. Where upon all the facts, it appears that the deci-
sion, order or requirement protested against is unjust and
unwarranted, "the Commission may reverse, change or
modify" accordingly. If the action taken after the rehear-
ing is a reversal, change or modification of the original
determination, it is subject to the same provisions as an
original order."

§ 113. Contents of Petition for Rehearing.
A petition for rehearing on a decision, order or require-

ment under the special provisions relating to radio con -
63 Ibid. Columbia Ry., G. & E. Co. v.
64 The power to grant rehearings Blease, 42 F.(2d) 463 (E.D.S.C.,

necessarily carries with it the 1927).
power in the Commission to stay 65 48 STAT. 1095 (1934), 47
operation of its orders until the U.C.S.A. § 405 (1937).
question of rehearing is decided. 66 Ibid.
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tamed in the Communications Act of 1934, must be filed
within twenty days from the effective date thereof.67

This petition must show: 68
1. That the petitioner has discovered new or additional

material evidence of which he could not have known even
with due diligence at the time of the original hearing.

2. That some material question of law or matter of fact
was not considered in the decision, order or requirement.
The material question of law or matter of fact must be
such that, if it had been considered, the Commission would
have made a different decision, order or requirement.

§ H4. Same; Limitations Upon Hearing Where Applications
Repeated.

To avoid the possibility that a rehearing in substance
and in effect might be secured by the mere filing of another
application of the same nature as the one denied, the
Rules of Practice and Procedure of the Federal Commu-
nications Commission provide for certain periods of time
within which no such application can be made.

An applicant who has had an opportunity to be heard
on a particular application and has defaulted, or whose
application was denied after such hearing, or in either
case whose application was dismissed with prejudice, can-
not have another application considered or designated for
hearing until the lapse of certain periods of time. This
rule likewise applies to the applicant's successors and
assignees.69

A period of twelve months must elapse from the date
of denial of the applicant's first application, where his
second application is for exactly or substantially the same
license or construction permit.7° Such similarity must
relate to the class of station, the terms, privileges and
conditions requested, and the region sought to be served.7°

67 FEDERAL COMIDNICATIONE 69 Id., at § 104.7.
COMMISSION, Practice and Pro- 701d., at § 104.7(a).
cedure (1935), § 106.31. 71 Ibid.

68 Id., at § 106.32.
S
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Only six months need elapse from the date of denial,
where the second application is for the same kind of
license or construction permit but differs materially as to
the class of station, the privileges, terms and conditions
requested and the region sought to be served.72 Where
additional facilities have become available, since the denial
of the first application, for designation to the particular
service in the region sought to be served, the foregoing
restrictions do not apply to new applications therefor.73

72 _rd., at § 104.7(b).
73 Ibid.
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§ 115. Hearings: Who May Hold.
In addition to its power to hold hearings en bane,' the

Federal Communications Commission may designate any
commissioner, examiner or director of any division to hold
hearings, to sign and issue subpoenas, to administer oaths,

48 STAT. 1066 (1934), 47 U.S.
C.A. § 154(h) (1937).
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to examine witnesses and to receive evidence at any place
in the United States so appointed by the Commission?

An examiner may not exercise this broad power in the
instances where any of the following are involved: 3

1. A change of policy by the Commission
2. A revocation of a broadcast station license
3. New devices or developments in radio
4. A new kind of use of radio frequencies.

In any case where the examiner may hold a hearing,
the Commission must hear oral argument on the request
of either party.4 This requirement did not appear in the
Radio Act of 1927 but was asserted by the Federal Radio
Commission under its general power to make rules and
regulations. These early rules and regulations provided
that the right to oral argument upon the report of an
examiner rested within the discretion of the Federal Radio
Commission.5

Under the Communications Act of 1934, the Commission
itself has the power to require by subpoena the attendance
and testimony of witnesses. Likewise, the Commission
may compel the production of all books, papers, schedules
of charges, contracts, agreements and documents relating
to any matter under investigation.6

§ 116. Subpoena to Compel Testimony or Production.

The attendance of witnesses at a proceeding before the
Federal Communications Commission may be compelled
from any part of the United States and at any place desig-
nated for a hearing. Where obedience is not given to a
subpoena issued by the Federal Communications Commis -

2 48 STAT. 1096 (1934), 47 U.S.
C.A. § 409(a) (1937).

3 Ibid. See Eastland Co., etc.

v. Federal Communications Com-
mission, 92 F.(2d) 467, 67 App.
D.C. 176 (1937), cert. den. 302

U.S. 735, 58 Sup. Ct. 120, 82

L.Ecl. 37 (1937).

4 Ibid.
5 FEDERAL RADIO COMMISSION,

4 ANNUAL REPORT (1930), Prac-

tice and Procedure, 31.

6 48 STAT. 1096 (1934), 47 U.S.
C.A. § 409(a), (b) (1937).
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SiG11, the Commission has no power to punish for contempt.
The assistance of any court of the United States must
be sought to enforce the subpoena. In like manner, the
production of books, papers and documents for which a
subpoena has been issued under Section 409 by the Com-
mission may be compelled where the person served has
disobeyed the process. In both cases, the Federal Communi-
cations Commission or any party to a proceeding before
the Commission may bring these proceedings in any court
of the United States to enforce a subpoena.7

The United States courts possess jurisdiction, on appli-
cation by the Commission, to order a witness to answer
relevant questions put to him, or to produce books, papers,
documents, et cetera which are under his contro1.8

The Communications Act of 1934 empowers "any of the
district courts of the United States within the jurisdiction
of which such inquiry is carried on", to issue an order
requiring the compliance of the person served with the sub-
poena. Such a court order may issue where the witness
served has been contumacious or has refused to obey a
subpoena. To compel a witness to appear and testify upon
his refusal so to do in answer to a subpoena of the. Com-
mission, a petition is filed with the district court. The
petition states the facts and prays for an order requiring
and commanding the witness to appear before the Com-
mission and answer the questions put to him which he had
refused to answer, or to produce that which he had refused
to produce.9

The failure of the witness served to obey such an order
of a court of the United States is punishable by such court
as a contempt thereof. This provision is applicable to
carriers and licensees of the Federal Communications Com-
mission as well as to any other person served with a sub-
poena of the Commission.'° Where a recalcitrant witness

7 1d., at § 409(c).
8 Interstate Commerce Comm. v.

Brimson, 154 U.S. 447, 14 Sup.
Ct. 1125, 38 L.Ed. 1047 (1893).

9/bid; 48 STAT. 1096 (1934).
47 U.S.C.A. § 409(c), (d) (1937).

18 48 STAT. 1096 (1934), 47
U.S.C.A. § 409(d) (1937).
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is ordered to show cause why he should not be punished
for contempt of the court for his refusal to answer ques-
tions and to produce documents as required by the prior
order of the court, he is not entitled to a trial by a jury'
but he is entitled to a hearing by the court before he may
be held in contempt.' 2

§ 117. Issuance of Subpoenas.
The Federal Communications Commission is under a

direction to conduct its proceedings "in such manner as
will best conduce to the proper dispatch of business and to
the ends of justice.'" In view of this, the Federal Com-
munications Commission has promulgated a definite proce-
dure for; and certain restrictions on, the issuance of sub-
poenas whether for the attendance and testimony of wit-
nesses or:for the production of documentary evidence.

Where the hearing is held before the Commission eq bane,
any commissioner may issue and sign the subpoena.' 4 Sim-
ilarly, where the hearing is scheduled to be heard. by a divi-
sion, the subpoena may be issued and signed by any mem-
ber thereoL'15

A director of any division of the Federal Communica-
tions Commission, when designated to hear the testimony
in any case; may sign and issue subpoenas therein.'6 'In
addition; a member of. the division which authorized the
hearing before the Director, may sign and issue the
process.17

Interstate Commerce Comm,
v. Brimson, 154 U.S. 447, 14 Sup.
Ct. 1125, 38 L.Ed. 1047 (1893).

12 Ibid.
3 48 STAT. 1066 (1934), 47

U.S.C.A. § 154(j) (1937).
14 RDER. A L COMMUNICATIONS

COMMISSION, Practice and Pro-
cedure (1935), § 106.18(1).

15 Id., at .§ 10618(2) [Repealed
by Order No. 24, 4 F.C.C.Rep.
44. 45 (1937)].

1 6 Id., at § 106.18(3) (b) [Re-
pealed by Order No. 24, 4 F.C.C.
Rep. 44, 45 (1937)].

17 /d., at § 106.18(3) (a). Both
subdivision (3) (a) and subdi-
vision (3) (b) of § 106.18 of the
rules of practice and procedure of
the Federal Communications Corn-
mission, op. cit. supra n. 14, are
no longer in force and effect by
reason of the abolition of 'the
division system. '
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Where an examiner of the Federal Communications
Commission conducts the hearing by designation, he may
sign and issue the subpoena.18 The subpoena in a hear-
ing before an examiner may also be signed by the chief
examiner or the assistant chief examiner' 9 or by a member
of the division which authorized the hearing.2°

In no case may a subpoena be signed and issued by the
Federal Communications Commission or a proper subordi-
nate thereof unless there has been a recommendation
thereon in advance by the law department of the Commis-
sion.21 The examination and recommendation in advance
by the law department of the Commission is not essential
where a representative of that department is not present
at a hearing in the field.22

Unless directed by the Federal Communications Commis-
sion upon its own motion, subpoenas will be issued only
upon request in writing. Applications for subpoenas to
compel witnesses to produce documentary evidence must be
verified, and must specify with particularity, the books,
papers or documents desired, and the facts expected to be
proved thereby.23

§ 118. Subpoenas: Service and Return.
Service of a subpoena signed and issued by the Federal

Communications Commission may be made by a United
States marshal or his deputy. Similarly, any citizen of

laid., at § 106.18(4) (b).
13 Id., at § 106.18(4) (c).
20 /d., at § 106.18(4) (a) [Re-

pealed by Order No. 24, 4 F.C.C.
Rep. 44, 45 (1937)].

21 Id., at § 106.18 (This require-
ment is not contained in the Com-
mission's proposed new rule 106.15
which replaces § 106.18 supra.).

22 Id., at § 106.18.
23 Id., at § 106.18.

" Witnesses who are summoned
and respond thereto are entitled to
the same fees as are paid for like
services in the courts of the United
States, such fees to be paid- by the
party at whose instance the testi-
mony is taken." FEDERAL COM-
MUNICATIONS COMMISSION, Practice
and Procedure (1935) § 106.20;
48 STAT. 1096 (1934), 47 U.S.C.A.
§ 409(b) (1937).
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the United States of legal age and competent to be a wit-
ness may serve a subpoena of the Commission.24

Service of a subpoena is made by the exhibition of the
original to the person served and the leaving of a copy
thereof with him. Where the person served cannot read,
the server must read the subpoena to him.

Upon service of the subpoena, a return must be made to
evidence the service. The return made by a United States
marshal or his deputy on the original of the subpoena is
sufficient. Any other person serving a subpoena must
make an affidavit thereof. The affidavit of service must
state the date, time and manner of service. The affidavit
and the original of the subpoena must be returned to the
Commission, as the form of the subpoena requires.25

Where there has been a failure to serve the subpoena,
the reasons therefor must be stated on the original.26

"The original subpoena, bearing or accompanied by the
required return, affidavit, or statement, shall be returned
forthwith to the secretary of the Commission, or, if so
directed on the subpoena, to the presiding commissioner
before whom the person named in the subpoena is required
to appear." 27

§ 119. Who May Take Depositions. °

Since it is sometimes inconvenient and perhaps unneces-
sary to compel the attendance of some witnesses at a pro-
ceeding before the Commission although their testimony
may be important, the Communications Act of 1934 pro-
vides that depositions of witnesses may be taken and the
method of taking same.

The right to take depositions does not belong to the
Federal Communications Commission alone but to any
party to any proceeding or investigation which is pending
before the Commission. However, the right of parties to

24 FEDERAL COMMUNIOA'PIONS 25 Ibid.

COMMISSION, Practice and Pro- 26 Ibid.
codure (1935) § 106.21. 27 Ibid.
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take testimony of a witness by deposition is limited in that
parties may not do so until after a cause or proceeding is
at issue on petition and answer; thereafter, parties may do
so at any time.

The Commission's power to take testimony by deposi-
tion is not so limited. "The Commission may also order
testimony to be taken by deposition in any proceeding or
investigation pending before it, at any stage of such pro-
ceeding or investigation." 28

§ 120. Depositions: By Order of Commission.
A party may request the Federal Communications Com-

mission to exercise its power to order the taking of testi-
mony by deposition.

The request for such an order must be in writing, stating
the witness' address, the matters and facts as to which
the party expects the witness to testify and the cause or
reason for the taking of such deposition. The written
request is required to be subscribed and sworn to by the
party or his attorney. Such request must be filed with the.
Commission fifteen days before the date on which it is
proposed to take the deposition.29

§ 121. Order to Take Depositions.
Where an order to take a deposition is allowed, the secre-

tary must mail a copy thereof to all parties at least ten
days before the day on which testimony is scheduled to be
taken.3°

This order must state the name and address of the
witness, the matters and facts as to which the witness is
expected to testify, and the place where, the time when and
the officer designated to preside over the taking of such
testimony.3'

28 48 STAT. 1096 (1934), 47
U.S.C.A. § 409(e) (1937).

"FEDERAL COMMUNICATIONS
COMMISSION, Practice and Pro-
cedure (1935), § 106.22.

3° ibid.

31 Id., at § 106.23.
Section 409(e) of the Communi-

cations Act of 1934, 48 STAT. 1096,
47 U.S.C.A., provides:
". . . depositions may be taken
before any judge of any court of
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§ 122. Depositions on Notice.
Where a party proposes to take the deposition of a wit-

ness at his own instance, Section 409(e) of the Communi-
cations Act of 1934 requires that the party or his attorney
shall first give reasonable notice to the opposing party or
his attorney of record, whoever may be nearest in point of
distance.32 Such reasonable notice must be in writing and
contain the witness' name, and must also specify the time
and place at which his deposition will be taken. The attend-
ance and deposition of any witness and the production
of documentary evidence may be secured in the same man-
ner as though such attendance and deposition or production
were sought before the Commission itself.33

§ 123. Procedure in Taking Depositions.
At the time and place for the taking of the deposition

and before the officer selected,34 the witness who is to
testify must first be cautioned to tell the whole truth, and
before any questions are put to him he should be sworn,
or should affirm.35 Thereupon he should be carefully
examine d.36

the United States, or any United
States Commissioner, or any clerk
of a district court, or any chan-
cellor, justice or judge of a
supreme or superior court, mayor,
or chief magistrate of a city, judge
of a county court, or court of
common pleas of any of the United
States, or any notary public, not
being of counsel or attorney to
either of the parties, nor inter-
ested in the event of the proceeding
or investigation."

32 Pierce, et al., 3 F.C.C.Rep.
146, 147 (1936).

33 48 STAT. 1096 (1934), 47
U.S.C.A. § 409(e) (1937).

34 A deposition made before a
Notary Public who is also the

Assistant Treasurer of the appli-
cant corporation has been excluded
on the ground that the Notary was
an interested person. Hanseth, et
al., 3 F.C.C.Rep. 581, 585 (1936).

35 FEDERAL CommuNicATIoNs
COMMISSION, Practice and Pro-
cedure (1935), § 106.24; 48 STAT.
1096 (1934), 47 U.S.C.A. § 409(f)
(1937).

36 48 STAT. 1096 (1934), 47
U.S.C.A. § 409(f) (1937). An
examination on the deposition of
a witness by a corporate party will
be excluded unless the corpora-
tion's representative is legally
qualified to appear before the
Commission in accordance with
Rule 101.1. Brownwood Broadcast-
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Each question put to the witness must be recorded and
his answers taken down in his own words.37 The testi-
mony so given must be reduced to writing by the official
before whom the deposition is taken or under his direction.
The deposition in its written form must be subscribed by
the witness and certified in the usual manner by the presid-
ing officia1.38

Objections to the form of any question and answer are
required to be taken before the official presiding at the
taking of the deposition. Where objections to form are
not so made, they are deemed to have been waived. Where
no representative of the Federal Communications Commis-
sion is present at the taking of the deposition of any wit-
ness, the deposition, if offered in evidence at the hearing,
may be received, subject, however, to any proper legal
objection by the Commission." This saving of the Com-
mission's rights can be taken to extend only to objections
as to form. Objections to substance are saved for any
party until the hearing.

The statute requires that depositions be promptly filed
with the Commission.4° Under the rules of the Commis-
sion, the original and one copy of the deposition plus the
original and one copy of all exhibits referred to therein,
must be sent by the presiding officer under his seal to the
Secretary of the Commission. The time within which to
file the deposition with the Commission cannot be extended
under the rules. It must be filed not later than five days
prior to the date of the hearing in which the party is to
offer them in evidence.'"

ing Company, 4 F.C.C.Rep. 281,
282 (1937) ; Sweetwater Broad-
casting Company, 4 F.C.C.Rep.
293, 294 (1937).

37FEDERAL COMMUNICATIONS
COMMISSION, Practice and Pro-
cedure (1935), § 106.24.

38 48 STAT. 1096 (1934) 47
U.S.C.A. § 409(f) (1937).

39 FEDERAL COMMUNICATIONS
COMMISSION, Practice and Pro-
cedure (1935), § 106.24.

4° 48 STAT. 1096 (1934), 47
U.S.C.A. § 409(g) (1937).

41 FEDERAL COMMUNICATIONS
COMMISSION, Practice and Pro-
cedure (1935), § 106.26.
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Filing of the deposition is not enough to make it a part
of the record in any proceeding ; it must be offered and
received in evidence at the hearing by the officer con-
ducting same unless it is ordered otherwise by the
Commis sion .42

§ 124. Depositions May Be Taken Outside United States.
The taking of depositions is not limited to places within

the United States since the statute expressly provides that
they may be taken of a witness in a foreign country. Such
a deposition is to be taken before an officer or person
appointed by the Commission. The parties may, however,
agree by stipulation in writing upon an officer or person
before whom such deposition shall be taken. The stipula-
tion must be filed with the Commission.43

§ 125. Testimony at Hearings.
It has already been observed that the Federal Com-

munications Commission may hold hearings en bane, that
the Broadcast Division also had the power to hold hearings
and that either body may designate any commissioner,
examiner or director of the Division to hold hearings, at
which witnesses are examined and evidence received.44

The rules of the Federal Radio Commission provided
that testimony could be taken "before a quorum of the
commission, before less than a quorum of the commission,
or before any examiner appointed by the commission in
the discretion of the commission." 45

Where the testimony was taken before the full Federal
Radio Commission, the parties could follow it by oral argu-
ment or by briefs, or by both, in the discretion of the Com-
mission. The rule provided that the case should then be
decided by the Commission on the testimony heard and

42 Id., at § 106.25. 45 FEDER-AT. RADIO COMMISSION,

43 48 SPAT. 1096 (1934), 47 4 ANNUAL REPORT (1930), Free-
U.S.C.A. § 409(g) (1937). Nee and Procedure, 31.

44 See § 115 supra.
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the proceedings conducted therein.46 The Federal Com-
munications Commission has enacted the same rule.47

Where at a hearing before the Federal Radio Commis-
sion, the applicant challenged a Connnissioner for prejudice
and the Commissioner withdrew from participation therein,
the decision of the Federal Radio Commission on the testi-
mony heard and on the proceedings, could mot be attacked
as null and void since the withdrawal had been with the
express consent and approval of the applicant.48 In such
a case, the remaining commissioners could lawfully proceed.

In a similar situation, there is little doubt that this
holding would be applicable to the Federal Communica-
tions Commission.

§ 126. Same: Testimony Heard by Less Than Quorum,
Director or by Examiner.

Where less than a quorum of the Federal Radio Com-
mission or an examiner heard the testimony, a written
report and a transcription of the testimony had to be
reported back to the Commission. The report was required
to contain recommendations by the officer taking the testi-
mony as to the decision to be rendered thereon and also
"the facts and grounds upon which such recommenda-
tion is based".49 The same rule has been promulgated
by the Federal Communications Commission with the addi-
tional proviso that division directors who hear testimony
must also comply with this rule.5° This proviso is ineffec-
tive at present as a result of the abolition of the division
system.5'

46 Ibid.
47 FEDERAL COMMUNICATIONS

COMMISSION, Practice and Pro-
cedure (1935), § 106.29.

48 In Technical Radio Lab. v.
Fed. Radio C Oftlin., 59 App. D.C.
125, 36 F.(2d) 111 (1929), the
Court said:

" Moreover the appellant cannot
be heard in this court to challenge

proceedings which were taken by
the Commission with appellant's
consent."

49 FEDERAL RADIO COMMISSION,
4 ANNUAL REPORT (1930), Prac-
tice and Procedure, 31.

"FEDERAL COMMUNICATIONS
COMMISSION, Practice and Pro-
cedure (1935) § 106.27.

51 FEDERAL COMMUNICATIONS
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The Federal Radio Commission was bound by its rule
to mail a copy of such a report to each party to the hear-

ing.52 Each party had the right within five days from the

mailing of the report to file exceptions thereto.53 The

alleged errors upon which the exceptions were based had to

be pointed out with particularity even to the extent of

specific reference to the exact portion of the report or
transcript to which exceptions were taken.54

While promulgating the same rule, tie Federal Com-
munications Commission has extended the period to file
exceptions to fifteen days from the day of mailing of the
report.55 In addition, the party taking the exceptions is
required to file fifteen copies of his exceptions with an.
affidavit of service or mailing of copies thereof upon each
party to the hearing.

Where an applicant filed exceptions to the report of an
examiner and requested that the record be left open for
further evidence, the request was denied by the Commis-
sion in the absence of a showing of reasons why the evi-

dence could not have been introduced at the original hear-
ing and since the. Commission was of opinion that it should
have been introduced at that time."

The Commission has denied a request for a ninety -day
extension of time within which to file exceptions to an
examiner's report since no sufficient reason for the request
was given.57
COMMISSION, Order No. 20 (Octo-
ber 14, 1937) Nmw Yosx TIMES,

October 15, 1937, p. 1, 4 F.C.C.
Rep. 41 (1937).

52 FEDERAL RADIO COMMISSION,
4 ANNUAL REPORT (1930), Practice
and Procedure, 31.

53 The original provision was for
a fifteen (15) day period. Ibid.
This was later amended to the five
(5) day period. L. G. Caldwell,
New Rules and Regulations of the

Federal Radio Commission, (1932)
2 JOURN. RAmo L. 66, 75.

54 FEDERAL RADIO COMMISSION,
4 ANNUAL REPORT (1930), Practice
and Procedure, 31.

55 F F, D E R A L COMMUNICATIONS

COMMISSION, Practice and Pro-
cedure (1935), § 106.28.

56 Hughes, et a/., 2 F.C.C.Rep..
85 (1935).

57 Packard and Rosenberg, 2
F.C.C.Rep. 65 (1935).
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§ 127. Oral Argument on Exceptions to Examiner's Report.
In order to secure an oral argument on the exceptions,

a party was required to file therewith a written request to
the Federal Radio Commission for permission to do so
before a quorum thereof. An affidavit also had to be filed
to the effect that copies of the exceptions and the request
had been served upon every other party to the hearing.55
The granting of such a request was in the discretion of
the Federal Radio Commission under its rules. That Com-
mission could consider and decide such matters without
argument.59

58 FEDERAL RADIO COMMISSION,
4 ANNUAL REPORT (1930), Practice
and Procedure, 31.

In Unity School of Christianity
v. Fed. Radio Comm., 62 App. D.C.
52, 64 F.(2d) 550 (1933), the
Court said:

"Where counsel for the parties
are located in the same city we
think it better practice to attempt
to serve opposite counsel, and in
the event mailing is necessary, that
notice be sent by registered mail."

58 FEDERAL RADIO COMMISSION,
4 ANNUAL REPORT (1930), Practice
and. Procedure, 31. This rule was
held, not to be an abuse of admin-
istrative discretion in Sproul v.
Fed. Radio Comm., 60 App. D.C.
333, 54 F.(2d) 444 (1931). Cf.
Unity School of Christianity v.
Fed. Radio Comm., 62 App. D.C.
52, 64 F.(2d) 550 (1933). These
two eases are to be compared. In
the Sproul case, there was no denial
of due process in that only one
party, the applicant, was involved,
and in any case, a hearing by an
examiner is not inadequate. Quon
Quon Poy v. Johnson, 273 U.S.

352, 47 Sup. Ct. 346, 71 L.Ed. 680
(1927). In the Unity School case,
there was a denial of due process
in that where two or- more broad-
cast stations are applicants for
the same frequency, either one re-
questing a hearing is entitled to it
[Symons Broadcasting Co. v. Fed.
Radio Comm., 62 App.. D.C. 46,
64 'F.(2d) 381 (1933)] and thus,
where as in this case, the Exam-
iner's report was favorable to the
applicant, and where the opposing
broadcast station assigned to the
same frequency filed exceptions to
his report, and requested oral
argument without notice to the
applicant, an order of the Federal
Radio Commission overruling the
Examiner was reversed as a denial
of due process. Under due process,
the applicant was held to be en-
titled to a notice and opportunity
to answer the exceptions and to
oral argument thereon [Dohany v.
Rogers, 281 U.S. 362, 50 Sup. Ct.
299, 302, 74 L.Ed. 904 (1929)]
since the order affected -the very
existence of the station..
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This discretionary power possessed by the Federal Radio
Commission has not been given to the Federal Communi-
cations Commission. The Communications Act of 1934
specifically provides that in all cases heard by an examiner,
the Commission shall hear oral arguments on the request
of either party.6°

The rules of the Federal Communications Commission
provide that the filing of briefs upon such oral arguments
is within the discretion of the Commission.6'

The request for oral argument before the Federal Com-
munications Commission must be made when the excep-
tions are filed or if no exceptions are filed, within the
time allowed for the filing of exceptions. Where a party
desires to argue orally in opposition to another's excep-
tions, he must make a written request therefor within five
days from his receipt of such exceptions. The request must
show by affidavit that a copy has been served upon or
mailed to every party to the hearing. Where a time for
oral argument has been set, at least ten days notice must
be given to all parties at the hearing unless the Commis-
sion orders otherwise.62

The statutory modification of the power of the Commis-
sion to grant oral argument cannot be said to alter the
Commission's power to determine the weight of the exam-
iner 's or director's report. Nor does the statutory modi-
fication affect the function of such officials. Moreover,
parties who are heard by an examiner have no right to
complain where they have failed to request oral argument.63

§ 128. Weight of Examiner's Report.
The function of an Examiner is analogous to that of an

auditor or special master and his report has similar
60 48 STAT. 1096, 47 U.S.C.A.

§ 409(a) (1936).
61 F ED ERAL COMMUNICATIONS

COMMISSION, Practice and Pro-
cedure (1936) § 106.29.

62 Ibid.

63 Fed. Radio Comm. v. Nelson
Bros. Bond & Mtge. Co., 289 U.S.
266, 53 Sup. Ct. 627, 77 L.Ed.
1166 (1932).
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weight." Therefore, the failure of the Commission to
adopt the recommendations of its examiner in a case is not
error. ". . . the Commission had the responsibility of
decision and was not only at liberty but was required to
reach its own conclusions upon the evidence." 65

§ 129. Time for Filing Briefs.
The rules of the Federal Communications Commission

provide that the filing of briefs is within the discretion of
the Commission.66

Whenever the filing of any brief in connection with a
hearing is allowed, fifteen copies thereof shall be filed with
the Commission.

"A party filing an opening brief shall file the same
within 20 days from the date on which hearing and testi-
mony is concluded. Only a party who files an opening
brief, may file a reply to the brief of an opposing party.
Such reply shall be filed within 10 days from the expira-
tion time for filing said opening brief."

"For good cause a Commissioner, Examiner, or Direc-
tor, before whom any hearing is being held, may, prior
to the conclusion of such hearing, on his own motion or
that of any party, add to or reduce the time hereinabove
provided for the filing of briefs."

"At or prior to the date fixed for the filing of any brief,
the party filing the same shall serve upon or mail to every
other party to the proceeding at least one copy thereof, and
no brief will be accepted or considered by the Commission
unless accompanied by an affidavit showing this require-
ment has been met." 67

64 School of Christianity 266, 53 Sup. Ct. 627, 77 L.Ed.
v. Fed. Radio Comm., 62 App. 1166 (1932).
D.C. 52, 64 F.(2d) 550 (1933); 66 FEDERAL COMMUNICATIONS
Woodmen of the World Life Ins. COMMISSION, Practice and Pro -
Assn. v. Fed.. Radio Comm., 5 cednure (1936), § 106.30.
F.(2d) 484 (App. D.C., 1933). 67 Ibid.

65 Fed. Radio Comm. v. Nelson
Bros. Bond and Mtge. Co., 289 U.S.

9
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§ 130. Hearings: Inquiry by Commission on Its Own Motion.
The Federal Communications Commission need not sit

by and wait for complaints or petitions, before commence-
ment of proceedings. In this respect it is different from
a court of law or equity. The Commission has the power
and authority to institute inquires in any case on its own
motion at any time. Its authority and power so to insti-
tute an inquiry is limited to "any matter or thing" as to
which the Act of 1934 provides that a complaint may be
made. The Commission may also institute an inquiry on
any question which may arise under the Act of 1934 or which
relates to the enforcement of any prOvision of that Act.68

In an inquiry on its own motion, the Commission may
proceed as though such proceeding were instituted by com-
plaint or petition. It has the same powers and authority
in either inquiry. In an inquiry on its own motion, the
Commission is expressly granted the power "to make and
enforce any order or orders in the case, or relating to the
matter or thing concerning which the inquiry is had." But
the Commission may not make an order for the payment
of money in an inquiry on its own motion."

§. 131. Necessity That Hearing Be Oral.
Where the statute or due process requires a hearing, it

is generally understood that such hearing must be oral.7a
So long as the party is permitted to present all material
evidence but does not request an oral hearing, there is no
denial of due process." Conversely, where a party re-
quests an oral hearing but is permitted only to present
written evidence, there would seem to be a denial of due

88 48 STAT. 1094 (1934), 47
U.S.C.A. § 403 (1936).

69 Ibid.
"Chicago, Milw. & St. P. Ry.

Co. v. Minn., 134 U.S. 418, 457,
10 Sup. Ct. 462, 33 L.Ed. 970
(1890). Albertsworth, Judicial Re-

view o f .Administrative Action
(1922) 35 HARV. L. REV. 127, 130,
131. Cf. Smith v. Hitchcock, 226.
U.S.. 53, 33 Sup. Ct. 6, 57 L.Ed..
119 (1912).

71 Albertsworth, op. cit. supra
n. 70, 131.
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process, i.e., where some form of property interest is
involved.72

In Unity School of Christianity v. Federal Radio Com-
mission," which presented a situation in which it had
previously been decided that a hearing was necessary,"
it was held that due process required an oral hearing since
the existence of the station was at stake.75

§ 132. Continuances, Extensions and Postponements of Hear-
ings.

Continuances of any proceeding or hearing pending
before the Federal Communications Commission, or exten-
sions of time for the filing of documents or other instru-
ments, may be secured on good cause shown unless a statute
limits the time for filing. The continuance or extension is
within the discretion of the Commission and the reasons
for such postponement must be those which are sufficient
for analogous continuances and extensions in the courts of
the United States.76

Requests for continuances or extensions must be in writ-
ing and in the form of a verified petition. The reasons
for requesting additional time as well as the amount of
time considered necesssary, must be set forth. Diligence
on the part of the petitioner must also be indicated.77

These requests must be made at a time and in such a
manner as to avoid unnecessary hardship or expense to the
parties to the proceeding. In all respects, the requests
must comply with the rules and regulations of the Com-
mission."

72 Ibid.
73 62 App. D.C. 52, 64F.(2d)

550 (1933).
74 62 App. D.C. 46, 64 F.(2d)

381 (1933).
78 Unity School of Christianity

v. Fed. Radio Comm., 62 App.
D.C. 52, 64 F.(2d) 550 (1933) ;

Dohany v. Rogers, 281 U.S. 362,
50 Sup. Ct. 299, 302, 74 L.Ed.
904 (1929).

76 FEDERAL COMMUNICATIONS
Comm., Practice and Procedure
(1936), § 106.5.

77 Ibid.
78 Ibid.
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When in the judgment of the officer presiding at a hear-
ing, the ends of justice will be better served, he may, on
his own initiative or upon the motion of a party, after
opening any hearing upon notice, temporarily postpone the
time or the day or change the place thereof. In either
case, good cause must be shown."

79 Id., at § 106.6.
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§ 133. Rules of Evidence at Hearings: Generally.
There is no doubt that administrative tribunals are not

bound by the common law or the jury -trial rules of evi-
dence which apply to actions between private parties.' An
order of an administrative body is not invalid merely
because it has admitted evidence which would be deemed
incompetent in judicial proceedings where strict rules of
evidence are applied.2

Dr. Sharfman. in his authoritative work on the Interstate
Commerce Commission says : 3

ce.
. . relaxation of the technical rules of evidence is grounded

in a . . . purpose of affording those tribunals an oppor-
tunity to probe the realities which underlie the situations
with which they {administrative tribunals] deal. Not only
are the principal reasons for strict rules of evidence, devel-
oped under the exigencies of the jury system, inapplicable
to tribunals composed of expert personnel, but it would be
virtually impossible to effect prompt and realistic adminis-
trative determinations under the narrow rules which govern
court proceedings. . . . The experience of the tribunal
affords the protection which is generally deemed to inhere in
specific rules. . . ." (Italics suppliied).

134. Same: Limit on Disregard of Rules of Evidence.
An administrative tribunal may not disregard the strict

rules of evidence so as to prejudice the substantial rights
. . it may be concluded

that at common lam the body of
jury -trial rules of. Evidence does
not, as such, control the inquiries
made by administrative offi-
cials. . . ." 1 WIGMORE ON EVI-
DENCE (2nd ed., 1923) § 4 C.

A complete and excellent discus-
sion of this proposition may be
found in STEPHENS, ADMINISTRA-
TIVE TRIBUNALS AND THE ROLES
OF EVIDENCE (1933), especially
with reference to the Interstate

Commerce Commission and the
Federal Trade Commission at pp.
92-103.

2 United States v. Abilene and
So. Ry. Co., 265 U.S. 274, 288,
44 Sup. Ct. 565, 68 L.Ed. 1016
(1924) ; Int. Commerce Comm. v.
Baird, 194 U.S. 25, 24 Sup. Ct.
563, 48 L.Ed.. 860 (1903).

3 II. SHAI2PMAN, THE INTER-
STATE COMMERCE COMMISSION
(1931) 355.
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of the parties. In Interstate Commerce Commission v.
Louisville and Nashville R. Co.,4 the United States con-
tended on appeal that the Interstate Commerce Commis-
sion was required by statute to obtain information neces-
sary to perform its duties and to accomplish the duties
for which it was created and that as a consequence of the
legislative power to make rates delegated to it, the findings
of this Commission must be presumed to have the support
of such information even though such information was not
formally proved at the hearing. The proceedings before
the Interstate Commerce Commission were on a complaint
by a shipper against certain rates established by the Louis-
ville and Nashville Railroad Company. The United States
Supreme Court overruled this contention on the ground
that an administrative tribunal acting quasi -judicially,
though not restricted by strict rules of evidence, "cannot
act upon its own information".5

The Commission must protect the ordinary rights of the
parties which exist at common law. The parties are entitled
to be informed of the evidence before the Commission,
or that which it will consider.6 Where the evidence offered
is the testimony of a witness, the parties have a right to
cross-examine.' Likewise, the parties must be allowed to
inspect physical and documentary evidence. The parties
must have an opportunity to submit evidence in explana-
tion or rebutta1.5

Where the Commission has observed the foregoing essen-
tial rules of evidence, there can be no reversal on the ground
that it has failed to observe strict rules of admissibility.
Thus, the admission by an administrative tribunal of

4 227 U.S. 88, 33 Sup
57 L.Ed. 431 (1912).

5 Int. Commerce Comm
vile and Nashville R.
U.S. 88, 33 Sup. Ct. 185,
431 (1912).

6 Ibid.

. Ct. 185, 7 Ibid.
" In no other way can a party

. v. Louis- maintain its rights or make its
Co., 227 defense. In no other way can it
57 L.Ed. test the sufficiency of the facts to

support the finding. . . ." Ibid.
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hearsay evidence, ordinarily inadmissible, in a court of law,
was upheld by the United States Supreme Court.9

§ 135. Same: Federal Communications Commission: Not
Bound by Strict Rules of Evidence.

In accordance with these general principles, the Federal
Communications Commission, as was the Federal Radio
Commission, is not bound to conduct its hearings in accord-
ance with strict rules of evidence. Moreover, ample sup-
port is found in the Communications Act of 1934 for the
proposition that the Commission is independent of the
common law rules of evidence.

944.
. . we do hold that . . .

where such evidence (hearsay) was
introduced without objection and
was substantially corroborated by
original evidence clearly admissible
against the parties to be affected,
the Commission is not to be re-
garded as having acted arbitrarily,
nor may its findings and orders
be rejected as wanting in support
simply because the hearsay evi-
dence was considered with the
rest." Spiller v. Atchison, T. &
S. F. Ry. Co., 253 U.S. 117, 40
Sup. Ct. 466, 64 L.Ed. 810 (1920).

In Tri-State Broadcasting Co. v.
Federal Communications Commis-
sion, 96 F.(2d) 564, 566 (App.
D.C., 1938), the Court of Appeals
said:

" This testimony was incompe-
tent. While the Commission under
familiar principles is not, as an
administrative body, limited by the
strict rules as to the admissibility
of evidence which prevail in courts,
nevertheless, . . . the more lib-
eral the practice in admitting
testimony, the more imperative the
obligation to preserve, the essential

rules of evidence by which rights
are asserted or defended. . .

Interstate Commerce Commission
v. Louisville & N. R. Co., 1913, 227
U.S. 88, 93, 33 Sup. Ct. 185, 57
L.Ed. 431. The testimony admitted
was clearly hearsay. It was a
statement in effect of what others
had told Roderick. Its admission
deprived the appellant of the right
to cross-examine those a composite
of whose views Roderick was re-
flecting into the record. It is
urged in the brief for the Com-
mission that the testimony was
admissible as the opinion of an
expert. But Roderick did not tes-
tify to any such study or experi-
ence in the field of radio broad-
casting, community facilities, needs,
and the like, as qualified him as
an expert in the proper sense of
that term. Whether, as contended
by the Commission, there is in the
record, exclusive of this incompe-
tent testimony, competent evidence
covering the same subject, we will
not determine until the case is here
upon proper findings."
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Mr. Wigmore has said

". . . a declaration, in the statute creating such officials,
that their jurisdiction includes the power to make the rules
of their own procedure is an implied sanction of their inde-
pendence of the jury -trial rules and removes any possible
common-law doubt."

In the Communications Act of 1934, the Federal Com-
munications Commission in every instance is given the
power to make rules and regulations for the conduct of
its hearings." This power was also possessed by the
Federal Radio Commission under the Radio Act of 1927.'2
The Communications Act of 1934 provides :'3

"The Commission may conduct its proceedings in such
manner as will best conduce to the proper dispatch of business
and to the ends of justice."

There would seem to be no rigid requirement that the Com-
mission adhere to strict rules of evidence; in fact, there is
an implied sanction of its independence thereof.

§ 136. Federal Communications Commission: Its Rules of
Evidence.

The Federal Radio Commission promulgated a rule that
the rules of evidence governing civil proceedings in the
courts of the United States should govern formal hearings
before the Commission, any commissioner or examiner.14
The Federal Radio Commission in the same rule, reserved
its right to relax these rules of evidence in any case where
in its judgment the ends of justice would be better served
by so doing.15 The same rule also established specific

I ° I. WIGMORE ON EVIDENCE
(2d ed., 1923) § 4 c.

" 48 STAT. 1064 (1934), 47
U.S.C.A. § 151 et seq. (1937).

12 44 STAT. 1162 (1927).

13 48 STAT. 1066 (1934), 47
U.S.C.A. § 154(j) (1937).

14 FEDERAL RADIO COMMISSION,
4 ANNUAL REPORT (1930), Practice
and Procedure, 32.

151 -bid.
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situations to which the rules of evidence of the courts of
the. United States would not apply but which would be
governed by the differing rules of the Federal Radio
Commission.16

The Federal Communications Commission has adopted
this rule of its predecessor with certain modifications
which will be indicated infra."

§ 137. Same : Station List and Pending Applications in Record
of Hearing.

The rule of the Federal Radio Commission was that cer-
tain documents were deemed to be part of the record unless
the transcript stated otherwise."' This was so without
any formal or special request or offer by a party to the
hearing.1° Under this rule, the list of all broadcast sta-
tions licensed in a certain band of frequencies was a part of
the record where the hearing was on an application for
authorization to operate in that band. The list specified
the broadcast stations, the power which they were allowed
to use, their frequencies and the respective hours of opera-
tion.2° This rule was held to be a valid regulation in
Boston Broadcasting Co. v. Federal Radio Commission.21

In that case,22 which involved an application for the
renewal of a radio broadcast station license, the Federal
Radio Commission had found that the applicant had failed
to show sufficiently a need for its station in the area of
Boston, Massachusetts. The Commission further found
that the region was already in receipt of good service by
seven broadcast stations in and near that city. No evi-
dence had been offered at the hearing to support the latter

16 Ibid.
17 FEDERAL COMMUNICATIONS

COMMISSION, Practice and Pro-
cedure (1935), § 106.8.

19 FEDERAL RADIO CommissioN,
4 ANNUAL REPORT (1930) 32,
Practice and Procedure, § 8(a).

9 Ibid.
20 rd., at § 8(a) (1).
21 62 App. D.C. 299, 67 F.(2d)

505 (1933).
22Boston Broadcasting Co. v.

Fed. Radio Comm., 62 App. D.C.
299, 67 F.(2d) 505 (1933).
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portion of the finding. The Court held 23 that no formal
offer of such proof was necessary under the rule of the
Federal Radio Commission 24 and that the list of broadcast
stations was always before the Commission.

This rule also provided that at a formal hearing of the
Federal Radio Commission the record was to be deemed
to include a list of all pending applications to operate in
the same band of frequencies.25 Likewise, the record was
deemed to include such of the rules, regulations and general
orders of the Commission as were published and were
concerned with the band of frequencies in question and the
services authorized for such bands.26

This rule automatically making certain documents of the
Federal Radio Commission part of the record of the hear-
ing, was very much criticized as imposing too great a bur-
den and expense in the printing of the record on an appeal.
The rule was continued in effect, however, in the 1932
revision.27 The Federal Communications Commission

rule, and, therefore, any list of sta-
tions or pending applications or the rules, regulations
and general orders should be offered in evidence at a hear-
ing before the Commission." It would seem to be prefer-
able practice that the rule of the Federal Radio Commission
be retained by its successor.

§ 138. Same: Government Reports and Records in Evidence.
The Federal Radio Commission did not require that

reports of any governmental department or agency be
submitted in evidence in the original." The present rule

23 Ibid. mission, (1932) 2 Jouar. RADIO L.
24FEDERAL RADIO COMMISSION, 66.

4 ANNUAL REPORT (1930) 32 28 Cf. BERRY, COMMUNICATIONS
Practice and Procedure, § 8(a). (1937) 282.

251d., at § 8(a) (2). 29 FEDERAL RADIO COMMISSION,
26 Id., at § 8(a) (3). 4 Annum, REPORT (1930) 32,
27 Caldwell, New Rules and Practice and Procedure, § 8(b).

Regulations of Federal Radio Com-
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of the Federal Communications Commission also does not
require the production of original government reports.3°
There is a difference between the two rules. The former
rule required the report to have been made by an employee
in the course of his duties as a foundation for a copy to be
acceptable in evidence.' I The new rule omits this require-
ment.32 Except for this difference, both rules allow the
admission of copies to the extent of their materiality and
relevancy without any authentication other than a state-
ment by the proper custodian of the record.33 The state-
ment of authentication should recite that the copy offered
in evidence is a true copy and that the record is what it
purports to be. The rule of the Federal Communications
Commission requires the statement of authentication to be
in the form of a certificate.34

This rule, as promulgated by the Federal Radio Com-
mission, was held valid in Beebe v. Federal Radio Com-
mission,35 which involved an application for the renewal
of a radio broadcast station license. In this case, the
appellant contended that the Commission erred by its
admission into evidence of a letter received by a supervisor
(an employee of the Commission) which was attached to
his report. On the appeal, the letter was held to be admis-
sible under this rule. The rule was held valid on the
ground that as an administrative tribunal, the Federal
Radio Commission could depart from the strict rules of
evidence under reasonable regulations.36

"FEDERAL COMMUNICATIONS
COMMISSION, Practice and Pro-
cedure (1935) § 106.9.

31 FEDERAL RADIO COMMISSION,
op. cit. n. 29, § 8(b).

32 FEDERAL COMMUNICATIONS
COMMISSION, op. cit. n. 30, § 106.9.

33 Id., op. cit. supra nn. 29 and
30.

34 FEDERAL COMMUNICATIONS
COMMISSION, op. cit. n. 30, § 106.9.

35 61 App. D.C. 273, 61 F.(20
914 (1932).

36 Beebe v. Fed. Radio Comm.,.
61 App. D.C. 273, 61 F.(2d) 914
(1932).

Moreover, the Court held that the
letter contained information ad-
mitted by the appellant to be true..
Hence, even if its admission were
improper, the appellant could not
have been prejudiced thereby. Ibid..
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§ 139. Same: Evidence Offered Containing Immaterial Matter.
It frequently occurs that a party may desire to offer

relevant and material evidence which is part of a docu-
ment containing other matter not relevant or material and
not desired to be offered in evidence. In this situation,
the Federal Communications Commission has adopted the
rule of the Federal Radio Commission.37 Such documents,
under this rule, are not acceptable in evidence.38 To intro-
duce the material and relevant portions into the record, the
offering party has to make true copies of these portions
and to present such copies with the entire original docu-
ment to the Commission and to opposing counsel. After
such presentation, the document is receivable in evidence
and may become part of the record. But the opposing
counsel has the right to introduce in like manner other
material and relevant portions of the document.

§ 140. Same: Exhibits Offered Must Be in Duplicate.
The Federal Communications Commission has adopted 39

the requirement of the Federal Radio Commission 4° that
documents or exhibits, in part or in whole, must be offered
in duplicate to be received in evidence.

§ 141. Same: Records of Other Proceedings.
In case any portion of the record before the Federal

Communications Commission in any proceeding other than
the current hearing is offered in evidence, a true copy of
such portion must be presented in duplicate for the current
record in the form of an exhibit.4'

"FEDERAL COMMUNICATIONS
COMMISSION, Practice and Pro-
cedure (1935), § 106.10; FEDERAL
RADIO CommissioN, 4 ANNUAL
REPORT (1930) 32, Practice and
Procedure, § 8(c).

38 Ibid.
"FEDERAL COMMUNICATIONS

COMMISSION, Practice and Pro-
cedure (1935), § 106.11.

40 FEDERAL RADIO COMMISSION,
4 ANNUAL REPORT (1930) 32,
Practice and Procedure, § 8(e).

41 FEDERAL COMMUNICATIONS
COMMISSION, Practice and Pro-
cedure (1935), § 106.15 (Not in-
cluded in the Commission's pro-
posed new rules.).
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§ 142. Same: Unsworn Documents and Oral Declarations Not
Received.

Unless the rules of practice and procedure of the Federal
Communications Commission provide for their admissi-
bility, unsworn documents and oral declarations are not
admissible into evidence.42 The Federal Radio Commis-
sion, in pursuance of a similar rule,43 rejected the offer of
an unverified letter by the applicant's engineer to the
effect that a new crystal had been purchased and was in
operation, which would eliminate all deviation from the
assigned wave -length. On appeal, this was held not to be
error."

Even before the adoption of this rule by the Federal
Radio Commission, there was, no error in its rejection of
the offer of unverified written statements of persons not
called as witnesses and also no error in refusing oral
statements made by such persons in the presence of govern-
ment officials."

§ 143. Same: Cumulative Evidence to Be Avoided.
Evidence which is merely cumulative is to be avoided.

To that end, the Federal Communications Commission
reserves the right to curtail the number of witnesses who
might be presented by any party on any issue.46 The
Federal Radio. Commission had the same rule.47

§ 144. Same: Evidence Presented in Form of Affidavits.
Contrary to the original rule of the Federal Radio

Commission," a party cannot present his case entirely in
42 Id., at § 106.12 (Not included

in the Commission's proposed new
rules.).

43 FEDERAL RADIO COMMISSION,
4 ANNUAL REPORT (1930) 32,
Practice and Procedure, § 8(e).

44 Riker v. Fed. Radio Comm.,
60 App. Div. D.C. 373, 55 F.(2d)
535 (1931).

45 Technical Radio Lab. v. Fed.
Radio Comm., 59 App. D.C. 125,
36 F.(2d) 111 (1929).

46 F E DtB, A L CommumeeTioNs
COMMISSION, Practice and Pro-
cedure (1935), § 106.13.

47 FEDERAL RADIO COMMISSION,
4 ANNUAL REPORT (1930) 32,
Practice and Procedure, § 8(f).

481d., at § 8(g).
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the form of affidavits before the Federal Communications
Commission. No rules of practice exist which sanction the
presentation of an entire case by such evidence.

§ 145. Same: Privilege Against Self -Incrimination.
The general rule at common law is that no person may

be compelled to give testimony which might tend to incrim-
inate or subject him to a penalty or a forfeiture. Since
this is a mere privilege, any person may waive it. The
Communications Act of 1934 represents what may be called
a basic departure from this rule. While a witness may
claim his privilege against self-incrimination, the only
effect of such assertion is to gain for him an immunity
against prosecution for any charges which arise out of his
testimony." The Commission may disregard the witness'
claim of such privilege and compel him to appear and to
testify. Nor may this privilege be asserted as an excuse
for disobedience of the subpoena issued out of the Oom-
mission.5° The immunity must be claimed at the time the
witness is called upon to testify.51 This statutory rule is
extended to any cause or proceeding, criminal or otherwise,
based upon or growing out of any alleged violation of the
Act or of any amendments thereto.52

The common law rule against compulsion of a witness
to testify against himself is extended to the production of
documentary evidence.53 The Communications Act of 1934
provides for the abrogation of this privilege and the sub-
stitution of an immunity from prosecution.54 Therefore,
the ground of self-incrimination cannot be offered as an
excuse for a refusal to testify.

A similar provision contained in the statute governing
49 48 STAT. 1096 (1934), 47

U.S.C.A. § 409(i) (1937).
"Ibid.
sit Accord: 'United States v. Lee,

290 Fed. 517 (N.D. Tex., 1923);
United States v. Skinner, 218 Fed.
870 (S.D.N.Y., 1914).

52 48 STAT. 1096 (1934), 47
U.S.C.A. § 409(i) (1937).

53 IV, WIGNIORE ON EVIDENCE
(2d ed., 1923) § 2264.

54 48 STAT. 1096 (1934), 47
U.S.C.A. § 409(i) (1937).



144 LAW OF RADIO BROADCASTING § 146

the Interstate Commerce Commission was held to be valid
since it granted an absolute immunity to the witness who
may therefore be compelled to testify or produce.55

In any case, there is no immunity from prosecution
where the person compelled to testify has committed
perjury."

The immunity granted by the statute does not extend
to corporations.57

§ 146. Informal Hearings.
Hearings before the Federal Communications Commis-

sion may be formal or informal." In its rules and in those
of the Federal Radio Commission, a distinction is made
between the procedure in formal hearings and in informal
hearings. The rules authorize the Commission to hold such
informal hearings upon petition by any person or by its
own motion, as from time to time the Commission deems
necessary."

Informal hearings may be held for the following
purposes : 60

(1) To investigate any matter which the Commis-
sion could investigate under the law

(2) To obtain information in order to determine its
policies

(3) To formulate or amend its rules and regulations.
To accomplish these purposes, the Commission has the

same powers it has in formal hearings, i.e., to summon
55 Hale v. Henkel, 201 U.S. 43,

26 Sup. Ct. 370, 50 L.Ed. 652
(1905) ; Brown v. Walker, 161
U.S. 591, 16 Sup. Ct. 644, 40
L.Ed. 819 (1895).

56 48 STAT. 1096 (1934), 47
U.S.C.A. § 409(i) (1937).

57 Wilson v. United States, 221
U.S. 361, 31 Sup. Ct. 538, 55 L.Ed.
771 (1910) ; Baltimore & Ohio
R. R. Co. v. Int. Commerce Comm.,
221 U.S. 612, 31 Sup. Ct. 621, 55

L.Ed. 878 (1910) ; Hale v. Henkel,
201 U.S. 43, 26 Sup. Ct. 370,
50 L.Ed. 652 (1905).

58 F RD ERAL COMMUNICATIONS
COMMISSION, Practice and Pro-
cedure (1935), § 106.1.

59 Id., at § 106.2; FEDERAL

RADIO COMMISSION, 4 ANNUAL

REPORT (1930) 32, Practice and
Procedure.

60 Ibid.
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witnesses and to compel testimony. The procedure of an
informal hearing is such as best serves the purpose of the
hearing.

§ 147. Hearings: Evidence Must Be Relevant.
In quasi-judicial proceedings, the Commission is bound

to consider evidence relevant to the issues raised by its
notice of hearing or by any other instrument upon which
a hearing is predicated.

In Brahy v. Federal Radio Commission,6' the appellant
had applied for the renewal of his broadcast station license.
The Commission, having failed to reach a determination
that a renewal would be in the public interest, convenience
and necessity,62 noticed the application for a hearing on
the charge that the appellant had used power in excess of
the amount authorized. At the hearing, the Commission
received in evidence testimony that on two certain days the
appellant had deviated from the assigned frequency. Upon
the introduction of such evidence, the appellant moved for
a continuance. On appeal from a denial of the motion,
the appellate court held that the continuance should have
been granted.63 It was held that a party to a hearing is

61 53 App. D.C. 53, 59 F.(2d)
45 (1932).

62 This was under the procedure
outlined in § 91 of the Radio Act
of 1927, 44 STAT. 1162.

63 The Court, however, affirmed
the order of the Federal Radio
Commission based on the finding
that the appellant had deviated
from the assigned frequency. The
Court held that the election of the
appellant to proceed with his de-
fense after the denial of his motion
for a continuance, constituted a
waiver of his right to receive notice
of any charges not contained in the
original notice and upon which tes-
timony was taken at the hearing.

10

Brahy v. Fed. Radio Comm., 53
App. D.C. 53, 59 F.(2d) 415
(1932). Accord: Tech. Radio Lab.
v. Fed. Radio Comm., 59 App.
D.C. 125, 36 F.(2d) 111 (1929).
The actual appearance of appel-
lant by counsel at all hearings, his
submission of evidence and his
other participation therein, is a
consent to the course of the hear-
ing; he cannot with merit complain
that he did not receive lawful
notice of the charges against the
broadcast station and of the time
and place of the hearings. Ibid.
In such a case, the Commission
may proceed to dispose of the
application on its merits since the
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entitled to reasonable notice of the specific issues to be con-
sidered at the hearing so that he need not be compelled to
incur the expense of producing witnesses or documents at
a hearing to defend himself against possible or imaginary
charges.64

Not only is the Commission bound to restrict its evidence
to the issues embraced in the notice of hearing, but other
parties to the hearing are likewise restricted. In Beebe v.
Federal Radio Commission,65 the application was for a
renewal of a broadcast station license. The applicant
sought to introduce evidence of his intention to secure a
new transmitter, which evidence was rejected. On appeal,
this was held not to be error since the only issue at the
hearing was whether the renewal of the license for use of
the old equipment should be granted.66

§ 148. Additional Evidence During Hearings May Be Re-
quired of Any Party.

Any party may be required by the officer presiding at
a hearing, to present additional evidence upon any issue.67

§ 149. Additional Evidence After Hearings May Be Required
of Any Party.

Any party may be required by the presiding officer, upon
his own motion or upon the motion of a party, to furnish
additional documentary evidence to supplement the exist-
ing record within a stated period of time. The record is

appellant has been accorded all
the rights of a litigant and has
had his day in court. Evansville
on the Air, 2 F.C.C.Rep. 341
(1936).

64Brahy v. Fed. Radio Comm.,
53 App. D.C. 53, 59 F.(2d) 415
(1932). For continuance under the
practice of the Radio Commission,

see its 4 ANNUAL REPORT 31, Prac-
tice and Procedure, § 5 (1930).

65 61 App. D.C. 273, 61 F.(2d)
914 (1932).

66Beebe v. Fed. Radio Comm.,
61 App. D.C. 273, 61 F.(2d) 914
(1932).

"FEDERAL COMMUNICATIONS
COMMISSION, Practice and Pro-
cedure (1935), § 106.16.
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then to be kept open for the extended period and the addi-
tional evidence, when offered, is made a part thereof."

§ 150. Opening and Closing at Hearings.
At hearings on applications, the applicant opens and

closes. At all hearings in all proceedings instituted by the
Federal Communications Commission, it opens and closes.
At hearings on protests, the protestant opens and closes."

In hearings upon a consolidated record, the presiding
officer designates the order of presentation. Where an
intervention is in behalf of a party, the intervenor follows
that party. Where the intervention is not in behalf of
either original party, the presiding officer designates the
order of procedure.7°

§ 151. Burden of Proof on Applicant.
Where the Federal Communications Commission has

failed to reach a determination, after examination of the
application, that the granting of such application would
be in the public interest, convenience or necessity, and has
designated the application for hearing, upon whom is the
burden of proof ? This question depends upon the nature
of the application.

§ 152. Same: Application for Construction Permit.
An applicant for a construction permit who has been

granted a hearing has the burden of proof to show that
the granting of such application would be in the public
interest, convenience or necessity.71 In Goss v. Federal
Radio Commission,72 the Commission found that the appli-
cant had failed to show a substantial need for additional
service in the Boston area and that there had not been a

69 Id., at § 106.17. (1933) ; Sweetwater Broadcasting
69 Id., at § 106.7. Company, 4 F.C.C.Rep. 293 (1937).
79 Ibid. 72 62 App. D.C. 299, 67 F.(2d)
71 Goss v. Fed. Radio Comm., 507 (1933).

62 App. D.C. 299, 67 F.(2d) 507
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sufficient showing of financial responsibility. The. Commis-
sion could not and that the granting of the construction
permit would be in the public interest. The Court held
that the burden was on the applicant.

In Sweetwater Broadcasting Company,72a the Commis-
sion said that an applicant for a construction permit has
the burden of proving inter alia that he is legally, techni-
cally, financially and otherwise qualified, that there is a
public need for the service he proposes to render, and that
there is reasonable expectation of sufficient commercial
support available to the proposed station to indicate that
it will be operated in the public interest.

An applicant for a permit to locate and maintain a
studio in the United States in order to transmit radio pro-
gram material to a foreign broadcast station to be rebroad-
cast to this country, must show such application to be in
the public interest.73

§ 153. Same: Application for Renewal.
It is well established that the burden of proof at a hear-

ing on an application for renewal is upon the applicant.74
In Riker v. Federal Radio Commission,75 the Commission
had found inter alia that the applicant, charged with a
deviation from his assigned frequency, had failed to show
that such deviations were due to causes beyond his control.
It further found that the applicant had failed to show that
the renewal and continuance of his broadcasting operations
would be in the public interest, convenience or necessity.
On appeal from the denial of the application, the Court
held that the burden of proof upon the issues raised by the
charges in the notice was upon the applicant.76

72a 4 F.C.C.
73 Yount,

(1935).
74 Goss v.

62 App. D.0
(1933).

75 60 App.
535 (1931).

Rep. 293, 295 (1937).
2 F.C.C.Rep. 200

Fed. Radio Comm.,
. 299, 67 F.(2d) 507

D.C. 373, 55 F.(2d)

76 Riker v. Fed. Radio Comm.,
60 App. D.C. 373, 55 F.(2d) 535
(1931) ; KFKB Broadcasting Co.,
Inc. v. Fed. Radio Comm., 60 App.
D.C. 79, 47 F.(2d) 670 (1931) ;
Beebe v. Fed. Radio Comm., 61
App. D.C. 273, 61 F.(2d) 914
(1932).
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This case must be distinguished from Saltzman v. Strom -
berg -Carlson Telephone and Manufacturing Co." In the
latter case, the action was for an injunction against the
Federal Radio Commission by the plaintiff licensee. The
Commission by order had transferred the plaintiff's sta-
tion and another station to another frequency, although
neither had applied for such frequency and although plain-
tiff had already applied for a renewal of his station license
on the same terms. Although the original order of trans-
fer was made without notice and hearing, a later order
allowed a hearing after the effective date of the transfer.
A temporary injunction issued, whereupon the Commission
postponed the effective date of the transfer and ordered
a hearing prior thereto wherein all parties affected might
show cause against the order of transfer. The Court
refused to dissolve the injunction on the ground that
such order forced the plaintiff to show cause why the fre-
quency should not be changed. On appeal by the Commis-
sion to the Court of Appeals of the District of Columbia,
the refusal of the lower court to dissolve the injunction
was affirmed.78 The Court of Appeals held that the order
of transfer was based on ex parte findings of evidence
which were unrevealed to the plaintiff. These ex parte
findings do not make a prima facie case so as to compel
the plaintiff to show error in the order." The require-
ment of a hearing implies that the plaintiff is entitled
to hear all the evidence and examine the witnesses.8°

The burden of proof and the party upon whom it rests
are determined by the issues raised by the pleadings in
the proceeding. The distinction between these two cases

On the appeal, this burden con-
tinues to be on the applicant for
renewal. Technical Radio Lab. v.
Fed. Radio Comm., 59 App. D.C.
125, 36 F.(2d) 111 (1929).

77 Saltzman v. Stromberg-Carl-
son Mfg. Co., 60 App. D.C. 31, 46
F.(2d) 612 (1931).

78 Ibid.
79 Ibid.
so Ibid. Accord: Int. Commerce

Comm. v. Louisville and Nashville
R. Co., 227 U.S. 88, 33 Sup. Ct.
185, 57 L.Ed. 431 (1912).
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is found in the different issues raised therein. In the
case of an applibation for a renewal of a radio station
license, the issue is whether the continued. operation of
the station would be in the public interest.81 In any
proceeding on an application for the issuance or modifica-
tion of a broadcast station license, the issue is the same as
on an application for renewal. The burden in all these
cases is on the applicant to show the public interest.82

In a case where the Commission on its own motion seeks
to modify or revoke a radio station license the issue is
twofold :

(1) Is such action in the public interest?
(2) Does the order affect any rights under the

license'?
On the first issue the burden is on the Commission to

show the public interest in such modification or revoca-
tion. The second issue imposes the requirement of a hear-
ing." To rely on ex parte -findings as a prima facie case,
where the order affects rights under a license, is to deprive
the licensee of his -right to examine the witnesses, to
inspect the evidence 84 and to present his witnesses and
evidence in his own defense. On this latter issue, it is
not a question of burden of proof ; it is one of due process.
Hence, in Saltzman v. Stromberg-Carlson Telephone and
Manufacturing Co.,85 the Commission was enjoined from
enforcing an order based upon its ex parte findings because

81 Riker v. Fed. Radio Comm.,
60 App. D.C. 373, 55 F.(2d) 535;
KFKB Broadcasting Co., Inc. v.

Fed. Radio Comm., 60 App. D.C.
79, 47 F.(2d) 670 (1931) ; Beebe
v. Fed. Radio Comm., 61 App.
D.C. 273, 61 F.(2d) 914 (1932).

82 Saltzman v. Stromberg-Carl-
son Mfg. Co., GO App. D.C. 31, 46
F.(2d) 612 (1931). Accord on
appeal: Courier Journal Co. v.
Fed. Radio Comm., 60 App. D.C.
33, 46 F.(2d) 614 (1931).

83 Int. Commerce Comm. v.

Louisville and Nashville R. Co.,
227 U.S. 8S, 33 Sup. Ct. 185, 57
L.Ed. 431 (1912).

84 Red Oak
1 F.C.C.Rep.
Station WIS,
172 (1936).

85 Saltzman
son Mfg. Co.,
46 F.(2d) 612

Radio Corp., et al.,
163, 166 (1936) ;
Inc., 1 F.C.C.Rep.

v. Stromberg-Carl-
60 App. D.C. 31,
(1931).



154 ADMINISTRATIVE REGULATION-RULES OF EVIDENCE 151

of. its failure to comply with due process. The question
of burden of proof was not controlling in that case.

§ 154. Burden on Protestant.
Where a protest is made against the granting of an

application by the Federal Communications Commission,
the protestant must sustain the allegations made by him.86
This burden of the protestant does not affect the ultimate
burden of proof which remains upon the applicant, who
must always show the public interest.86a

It has been held by the Federal Communications Com-
mission that the protestant had not sustained an allegation
that the removal of Station KICK from Carter Lake, Iowa,
to Davenport, Iowa, would result in serious economic
injury to the protestant station by a curtailment of its
advertising business through the increase of competition.87
The allegation of the protestant raised an issue between it
and the applicant, on which the former had the affirmative.

Where the protestant fails to appear or does not offer
evidence to support his allegations, a motion to dismiss the
protest will be granted.88

Where in the protest, it is urged against the granting of
an application for the modification of a broadcast station
license by an increase in authorized power that such in-
crease would cause objectionable interference, the protest-
ant must sustain his allegation by showing specifically what
interference conditions would result.89 Where the appli-
cant station is located beyond the distance recommended by
the Commission as necessary to avoid objectionable inter-
ference, an allegation is not sufficient; special circumstances
making the official recommendation inapplicable must be
shown by the protestant.9°

86 Red Oak Radio Corp., et al.,
1 F.C.C.Rep. 163, 166 (1936).

86a See proposed new rule 104.4
of the Commission.

87 Red Oak Radio Corp., et al.,
1 F.C.C.Rep. 163, 166 (1936).

88 Station WIS, Inc., 1 F.C.C.
Rep. 172, (1936).

89 WSMB, Inc., 1 F.C.C.Rep.
247, 250 (1936).

go KTAR Broadcasting Co., 1
F.C.C.Rep. 218, 220 (1936).
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§ 155. Appeals from the Federal Radio Commission: Act of
1927.

Actions of the Federal Radio Commission were appeal-
able in certain cases. The provisions of the Radio Act of
1927, as originally enacted, allowed appeals to the Court of
Appeals of the District of Columbia in cases where the
Commission had refused an application for a construction
permit or for a station license, or for the renewal or modi-
fication of a station license. A licensee whose license had
been revoked could appeal from such a decision to the
Court of Appeals of the District of Columbia or to the
United States District Court in the district where the
station was operated.'

§ 156. Amendment of 1930.
In 1930, Congress amended Section 16 of the Radio Act

of 1927.2 This amendment allowed an appeal from the
Commission's decisions except where there had been a
refusal of an application for a construction permit.3 The
appeals allowed were limited to the Court of Appeals of
the District of Columbia.4 Section 16 as amended also
granted, in any case in which the licensee could appeal, a
right of appeal to any one "aggrieved or whose interests
are adversely affected" by the decision of the Commission.5

§ 157. Same: Appeals Allowed from Refusal of Construction
Permit.

There would seem to be no
should not have been allowed

44 STAT. 1169 (1927), § 16.
2 Act of July 1, 1930, 46 STAT.

844.
3 44 STAT. 1169 (1927), § 16,

( a)1, 2.
" (a) An appeal may be taken

. . .

" 1. By any applicant for a sta-
tion license or for renewal
of an existing station li-

good reason why an appeal
under the Act of 1927 to an

cense, or for modification
of an existing station li-
cense, whose application is
refused by the commission.

" 2. By any licensee whose li-
cense is revoked, modified,
or suspended by the com-
mission."

4 Id., at § 16 (a) .

51d., at § 16(a), 3.
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unsuccessful applicant for a construction permit. In fact
there were cases in which such appeals were allowed.6
In Goss v. Federal Radio Commission? the applicant had
sought permission to construct a broadcast station to oper-
ate on the frequency of 1500 kilocycles for unlimited time
with 250 watt power in the daytime and 100 watt power
in the nighttime. The Commission moved to dismiss the
action upon the ground that the Act of 1927 as amended did
not allow an appeal from the denial of a construction
permit. The Court allowed the appeal upon the ground
that, in substance and in effect, the application refused was
for a station license and as such was appealable.8

In Durham Life Insurance Co. v. Federal Radio Commis-
sion,9 the licensee had applied for authority to install new
transmitting apparatus of greater power, which applica-
tion had been refused by the Commission. The licensee
sought to appeal, whereupon the Commission moved to dis-
miss upon the ground that the application was for a con-
struction permit. The Court of Appeals held that the
application was for "a modification of an existing station
license" and that the decision thereon was therefore
appealable under the Radio Act of 1927 as amended.' °

§ 158. Same: Appeals Not Allowed from Refusal to Approve
Assignment.

Another apparent defect of the Radio Act of 1927, even
as amended, was its failure to make provision for an appeal
where an application for the approval of the assignment of

6 Goss v. Fed. Radio Comm., 62
App. D.C. 299, 67 F.(2d) 507
(1933) ; Durham Life Ins. Co. v.
Fed. Radio Comm., 60 App. D.C.
375, 55 F.(2d) 537 (1931). Ac-
cord: Pacific Development Radio
Co. v. Fed. Radio Comm., 60 App.
D.C. 378, 55 F.(2d) 540 (1931).

762 App. D.C. 299, 67 F.(2d)
507 (1933).

Goss v. Fed. Radio Comm., 62

App. D.C. 299, 67 F.(2d) 507
(1933).

9 60 App. D.C. 375, 55 F.(2d)
537 (1931).

10 Durham Life Ins. Co. v. Fed.
Radio Comm., 60 App. D.C. 375,
55 F.(2d) 537 (1931). Accord:
Pacific Development Radio Co. v.
Fed. Radio Comm., 60 App. D.C.
378, 55 F.(2d) 540 (1931).
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a station license had been refused." The case of Pote
(Station WLOE) v. Federal Radio Commission'2 involved
an attempt to secure an appeal from the refusal of approval
of the assignment. It was urged that the words, "modifica-
tion of an existing station license", contained in the
amended Radio Act of 1927'3 provided for an appeal in
such a case. The Court, with Judge Groner dissenting,
dismissed the appeal upon the ground that there was no
express or implied provision in the amended Act which
permitted an appeal in such a case. It held that the appli-
cation was not for the "modification of an existing station
license" since the terms and conditions of the license
remain unaffected by the assignment.' 4

Judge Groner in his dissenting opinion,15 advanced what
seems to be a tenable position, namely, that the application
for the approval of the assignment was in fact an applica-
tion for a station license. He argued that the assignee
had secured all of the property of the former licensee and
could not operate the station without a license. Therefore,
the dissent considered the refusal to approve the assign-
ment to be in effect a refusal to grant a station license
which latter action was appealable under the amended
Radio Act of 1927.' 6

§ 159. Same: Appeal Allowed from Suspension of License.
The amended Act of 1927 made provision for an appeal

by the licensee or by an aggrieved person from a decision
ordering a suspension of the station license." Such a
provision is meaningless since there was no express grant
to the Federal Radio Commission of a power to suspend,
nor had it ever asserted that it had such a power.

11 Such approval in writing of
the assignment of a station license
was required by § 12 of the Act
of 1927, 44 STAT. 1162.

Pote (Station WLOE) v.
Fed. Radio Comm., 62 App. D.C.
303, 67 F.(2d) 509 (1933).

15 Ibid.
12 62 App. D.C. 303, 67 F.(2d) 16 46 STAT. 844 (1930), §

509 (1933). 16 ( a) 1.
13 46 STAT. 844 (1930), § 16(a). 171d., at § 16(a), 2, 3.



156 LAW OF RADIO BROADCASTING § 161

§ 160. Appeals: Communications Act of 1934.
The Communications. Act of 1934 specifically allows an

appeal by any applicant from the refusal of a construction
pernait.' 8 As yet no appeal is allowed from the refusal of
an application for the approval of an assignment of an
existing station license. It would seem desirable that the
Act be amended to provide for an appeal in this instance.
The Communications Act does not make provision for an
appeal from an order suspending a station license, which
was included in the Act of 1927.

Under the Communications Act of 1934, in addition to
applicants for construction permits, applicants for a station
license or for the renewal or modification thereof, may also
appeal to the Court of Appeals of the District of Colum-
bia from adverse decisions of the Communications Com-
mission. Whether any of such applications have been
granted or refused, any person aggrieved or adversely
affected thereby may also appeal to the Court of Appeals
of the District of Columbia.' 9

Appeal to the Court of Appeals of the District of Colum-
bia is the exclusive remedy of a person aggrieved or
affected in his interests by an order of the Commission
granting or refusing a station license, or a renewal or
modification thereof.2°

It is interesting to note that the Commission regarded
as an application for modification of a license, a request
to modify a construction permit which was filed after the
original construction permit had been granted and before
the station license was issued.21

§ 161. Appeals to the United States Supreme Court: Act of
1927.

No provision was made in the Act of 1927 as originally
enacted for a review by the United States Supreme Court

18 48 STAT. 1093 (1934), 47
U.S.C.A. § 402(b) (1936).

18 Id., at § 402(b), (1).
201d., at § 402(b), (2).

21 Sykes v. Jenny Wren Co., 64
App. D.C. 379, 78 11.(2d) 729
(1935).
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of a decision on an appeal from the Federal Radio Com-
mission to the Court of Appeals of the District of Columbia.
However, it is provided in the Judicial Code of the United
States that the United States Supreme Court may, by writ
of certiorari, require any civil or criminal case in the Court
of Appeals of the District of Columbia to be certified to
it for determination. The writ of certiorari can issue
either before or after a judgment or decree by the lower
court. When the case is before the United States Supreme
Court under Section 347 of the Judicial Code, it has the
same power and authority and its determinations have
the same effect "as if the cause had been brought there by
unrestricted writ of error or appeal."22

Even under Section 347 of the Judicial Code, no appel-
lant was ever successful in securing a review by the United
States Supreme Court of the determination of the Court
of Appeals of the District of Columbia on appeals from
decisions of the Federal Radio Commission. The United
States Supreme Court refused to hear appeals which had
first been taken to the Court of Appeals under the Act of
1927 as originally enacted.23 ° The reason for such refusal
is found in the nature of the review provided for by the
Act of 1927 and in the jurisdiction of the Supreme Court.

The Act of 1927 in its original form made provision as
to the nature of the review to be granted by the Court of
Appeals of the District of Columbia on appeals from

22 43 STAT. 938 (1925), 28 U.S.
C.A. § 347 (1936).

23 General Electric Co. v. Fed.
Radio Comm., 281 U.S. 464, 50
Sup. Ct. 389, 74 L.Ed. 969 (1930).

There were other cases in which
,questions involving the Act of 1927
were certified to the United States
Supreme Court, but the Supreme
Court refused to examine the mer-
its of the appellants' claims of the

unconstitutionality of the Radio
Act of 1927, upon the ground that
the questions propounded by the
Circuit Court of Appeals were in-
definite. -White v. Johnson, 282
U.S. 367, 51 Sup. Ct. 115, 75 L.Ed.
388 (1931) ; American Bond and
Mortgage Co. v. United States,
282 U.S. 374, 51 Sup. Ct. 118, 75
L.Ed. 395 (1931).
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the Federal Radio Commission. Section 16 provided as
follows : 24

"At the earliest convenient time the court shall hear,
review and determine the appeal upon said record and
evidence, and may alter or revise the decision appealed
from and enter such judgment as to it may seem just."

It was held that the powers granted to the Federal Radio
Commission were purely administrative and that Section
16 made the Court of Appeals "a superior and revising
agency" in the same field. Since the courts of the District
of Columbia are created under the legislative power of
Congress in connection with the government of the Terri-
tories, and since the jurisdiction of such courts is founded
upon other legislative powers of Congress rather than
upon the Judiciary Article of the Constitution, the courts
of the District of Columbia may be given administrative
powers to carry out Congressional regulation of interstate
commerce.25

The United States Supreme Court cannot be invested
with such administrative powers or jurisdiction for review
because its jurisdiction is founded upon the provisions of
the Constitution.26 As the Court itself said : 27

"It was brought into being by the judiciary article of the
Constitution, is invested with judicial power only, and can
have no jurisdiction other than of cases and controversies
falling within the classes enumerated in that article. It can-
not give decisions which are merely advisory; nor can it
exercise or participate in the exercise of functions which are
essentially legislative or administrative."

24 Act of Feb. 23, 1927, 44 261 U.S. 428, 43 Sup. Ct. 445, 67
STAT. 1162, § 16. L.Ed. 731 (1922) ; Postum Cereal

25 General Electric Co. v. Fed. Co. v. California Fig Nut Co., 272
Radio Comm., 281 U.S. 464, 50 U.S. 693, 47 Sup. Ct. 284, 71 L.Ed.
Sup. Ct. 389, 74 L.Ed. 969 (1930). 478 (1927).

26 General Electric Co. v. Fed. 27 General Electric Co. v. Fed.
Radio Comm., 281 U.S. 464, 50 Radio Comm., 281 U.S. 464, 50
Sup. Ct. 389, 74 L.Ed. 969 (1930) ; Sup. Ct. 389, 74 L.Ed. 969 (1930).
Keller v. Potomac Elec. Power Co.,
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For reasons of lack of jurisdiction, the United States
Supreme Court dismissed an appeal from a decision of the
Court of Appeals of the District of Columbia involving
action by the Federal Radio Commission. Such a decision
of the Court of Appeals had not raised a judicial question
and therefore presented no case or controversy which
the United States Supreme Court had jurisdiction to
determine.28

§ 162. Amendment of 1930.
After the refusal of the United States Supreme Court

on jurisdictional grounds to review the case of General
Electric Co. v. Federal Radio Commission,29 Congress
removed the procedural obstacles in the path of such a
review. A new Section 16 of the Radio Act was passed.
It provided as follows : 30

"At the earliest convenient time the court shall hear and.
determine the appeal upon the record before it, and shall
have power, upon such record, to enter a judgment affirming
or reversing the decision of the Commission, and, in the event
the court shall render a decision and enter an order reversing
the decision of the Commission, it shall remand the case to
the Commission to carry out the judgment of the court;
Provided, however, that the review by the court shall be
limited to questions of law and that findings of fact, if sup-
ported by substantial evidence, shall be conclusive unless it
shall clearly appear that the findings of the Commission are
arbitrary or capricious. . . ."

In Federal Radio Commission v. Nelson Brothers Bond
and Mortgage Co.,31 it was contended that this new Section
16 had not changed the nature of the review by the Court
of Appeals of the District of Columbia of actions of the
Federal Radio Commission and that therefore the appeal to

28 Tha
29 Ibid.
30 Act of July 1, 1930, 46 STAT.

844.

3 289 U.S. 266, 53 Sup. Ct.
627, 77 L.Ed. 1166 (1932).
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the United States Supreme Court should be dismissed for
want of jurisdiction. The Supreme Court allowed the

appeal. In doing so, Chief Justice Hughes said of the new
section: 32

"The limitation manifestly demands judicial as distin-
guished from administrative review. Questions of law form
the appropriate subject of judicial determinations . . .

whether there is compliance with the legal requirements
which fix the province of the Commission and govern its
action, are appropriate questions for judicial decision."

Moreover, the provision as to the conclusiveness of the
finding's of the Commission, unless they are arbitrary, does
not impose an administrative function upon the Court.

"A finding without substantial evidence to support it-an
arbitrary or capricious finding-does violence to the law . . .

and an inquiry into the facts before the Commission, in
order to ascertain whether its findings are thus vitiated,
belongs to the judicial province and does not trench upon,
or involve the exercise of administrative authority. . . ."

§ 163. Communications Act of 1934.

The Communications Act of 1934, where it allows appeals
to the Court of Appeals of the District of Columbia,33
re-enacts the provision of the amended Radio Act of
1927 34 with respect to the power of that Court and the
nature of the review by it. As in the Act of 1927, appeals
to the United States Supreme Court are to be pursued
according to the procedure set forth in Section 347 of the
Judicial Code of the United States.35 Therefore, where
certiorari is granted by the Supreme Court in cases arising

32 Fed. Radio Comm. v. Nelson
Bros. Bond & Mtge. Co., 289 U.S.
266, 276, 53 Sup. Ct. 627, 77 L.Ed.
1166 (1932).

33 48 STAT. 1093 (1934), 47 U.S.
C.A. § 402(b) (1937).

34 46 STAT. 844 (1930).
35 43 STAT. 938 (1925), 28 U.S.

C.A. § 347 (1936).
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under the Communications Act of 1934, such appeals are
not dismissible for want of jurisdiction.36

§ 164.. Appeals to the Court of Appeals of District of Colum-
bia: Procedure.

Section 402(c) of the Communications Act of 1934 37
re-enacts, with slight changes in language, the amended
Section 16 of the Radio Act of 1927 38 and sets forth the
procedure by which an appeal is taken from the Federal
Communications Commission to the Court of Appeals of
the District of Columbia.

One who seeks an appeal from the Federal Communica-
tions Commission from its decision in a proceeding on an
application for a construction permit, a station license,
or the renewal or modification of an existing station license,
is given twenty days from the effective date of the decision
within which to appeal. The effective date of a decision
on such an application is the day on which the Commission
makes public announcement thereof at its office in Wash-
ington, D. C. However, the Commission may specify in its
decision a later date as the effective date thereof, which
supersedes the date under the statute."

Within the twenty day period so allowed, the appellant
must file with the Court of Appeals of the District of
Columbia a written notice of the appeal with a statement
of the reasons therefor. Since no provision is made for a
specific form of the notice of appeal, the practice has devel-
oped of using a simple form which contains the basis upon
which the appellant deems himself to have been aggrieved

36 48 STAT. 1093 (1934), 47 U.S.
C.A. § 402(b) (1937); Fed. Radio
Comm. v. Nelson Bros. Bond &
Mtge. Co., 289 U.S. 266, 53 Sup.
Ct. 627, 77 L.Ed. 1166 (1932).

37 48 STAT. 1093, 47 U.S.C.A. §
402(c) (1937).

11

38 46 STAT. 844 (1930). In the
Act of 1934, the term "person"
is employed rather than the phrase
"person, firm or corporation"
used in the amended § 16 of the
Radio Act of 1927.

39 48 STAT. 1093 (1934), 47
U.S.C.A. § 402(c) (1937).
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by the ruling of the Commission. The statement of reasons
for the appeal is set forth in an affidavit attached to the
notice of appeal and signed by the appellant or his counsel.
Such an affidavit should also state that the notice annexed
thereto is a true copy of the notice of appeal to be filed with
the'appellate court.

Notice should also be given to the Commission as to
the date on which the notice of appeal and the reasons
therefor will be filed with the appellate court. When the
notice of appeal is filed with the Court, it should be noted
on the record that receipt of a copy thereof has been
acknowledged by the Commission." This is to meet the
requirement of proof that a "true copy of said notice and
statement" has been served upon the Commission.41

It may be necessary to apply for a stay order where,
pending the appeal, the execution of the Commission's
order may cause injury to the appellant. Such an appli-
cation for a stay is made by petition signed by the peti-
tioner or by his counsel of record. The petition should be
properly verified. A copy of the petition must be served
on the Commission. The petition should be filed with the
notice of appeal."

Upon the receipt of the service of the notice and state-
ment of appeal, the Commission must within five days
thereafter deliver a copy of the notice of appeal to every
person shown by its records to have an interest in the
appeal and who under Section 402 has a right to intervene
therein."

The Commission is required to file with the Court within
thirty days after the appeal has been filed, either the
the original or certified copies of all documents and the
evidence presented to it in connection with the application
in question. The Commission must also file with the Court
at the same time a certified copy of the decision appealed

40 BERRY, COMMUNICATIONS

(1937), § 988 et seq.
41 48 STAT. 1093 (1934), 47 U.S.

C.A. § 402(c) (1937).

42 BERRY, op. cit. supra, n. 40,.
§ 991 et seq.

43 48 STAT. 1093 (1934), 47 U.S.,
C.A. § 402(c) (1937).
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from. After the expiration of such thirty day period or
commencing with the earlier date when the required filing
is completed, the Commission has thirty days within which
it must file with the Court a full written statement of the
facts and the grounds for its decision, as the same were
found and given by it.44 The Commission must further

44 This provision was considered
in Missouri Broadcasting Corp. v.
Federal Communications Commis-
sion, 94 P.(2d) 623 (App. D.G,
1937). The question raised in that
case was as to the time when the
Commission is required by § 402(c)
of the Act of 1934, 48 STAT. 1093,
47 U.S.C.A. (1937), to find the
facts and state the grounds of its
decision or order. The Commis-
sion, in reliance upon the provision
requiring it to file a full statement
of the facts and grounds for its

it has filed the record, contended
that it need not find the facts and
state the grounds of its decision
until thirty days after the record
is filed with the Appellate. Court.
The Court of Appeals for the Dis-
trict of Columbia held otherwise.
The Court, per Groner, J., said at
626:

" But all of these reasons aside,
we think we are not required to
give any of the language or re-
quirements of the act forced con-
struction to reach the conclusion
we do. For, as we have pointed
out, the act unquestionably re-
quires the commission in every
case of appeal to file not only the
record and its decision but a state-
ment of the facts and a statement
of the grounds of its decision.
The exact language is-file a full

statement in writing .of the facts
and grounds for its decision as
found and given by it. The six
words we have italicized imply, we
think, that the grounds of decision
and a brief factual statement of
the reasons therefor have been pre-
viously given, that is, previously to
the filing of the full statement, i.e.,
findings of fact, in this court. Cer-
tainly this would be the reasonable
and ordinary course because no
commission exercising the judicial
function ought to give a decision
without knowing
for, and the statement of those
grounds necessarily must be drawn
from the facts found. If this rule
be adopted the appellant will, when
the commission enters its order,
know the grounds of the decision
and will know whether he desires
to appeal and will be able to frame
intelligently his assignments of
error. On the other hand, the
commission will not be incon-
venienced by being required to
include in its order a succinct
statement of facts and grounds
therefor, since necessarily in every
ease the commission will know why
it is deciding it as it is. We are
not unmindful that the reduction
of the factual findings to a con-
cise statement in writing requires
time, and undoubtedly it was this
consideration which moved Con-
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file a complete list of the interested persons to whom there
has been delivered a copy of the notice of appeal.

Any person who is shown by the records of the Com-

mission to have an interest in the appeal and who has a

gress to afford the commission ex-
tra time for filing its 'full' state-
ment in writing. And in this view
there is no reason why the formal
findings of fact-as is not unusual
in cases, either in law or equity,
should not await the taking of the
appeal. What we have said, we
hope, sets a sufficient standard to
prevent the recurrence of this
question on future appeals."

In Saginaw Broadcasting Co. v.
Federal Communications Commis-
sion) 96 F.(2d) 554, 559, 560

(App. D.C., 1938) the Court of
Appeals again considered the in-
stant question and said:

"In discussing the necessary
content of findings of fact, it will
be helpful to spell out the process
which a commission properly fol-
lows in reaching a decision. The
process necessarily includes at least
four parts: (1) evidence must be
taken and weighed, both as to its
accuracy and credibility; (2) from
attentive consideration of this evi-
dence a determination of facts of
a basic or underlying nature must

be reached; (3) from these basic
facts the ultimate facts, usually in
the language of the statute, are
to be inferred, or not, as the case
may be; (4) from this finding the
decision will follow by the appli-
cation of the statutory criterion.
For example, before the Commu-
nications Commission may grant a
construction permit it must, under

the statute, be convinced that the
public interest, convenience, or
necessity will be served. An af-
firmative or negative finding on
this topic would be a finding of
ultimate fact. This ultimate fact,
however, will be reached by infer-
ence from basic facts, such as, for
example, the probable existence or
non-existence of electrical inter-
ference, in view of the number of
other stations operating in the
area, their power, wave length, and
the like. These basic facts will
themselves appear or fail to ap-
pear, as the case may be, from the
evidence introduced when atten-
tively considered. Thus, upon the
issue of electrical interference evi-
dence may be introduced concern-
ing power and wave length of a
proposed station and of existing
stations, and expert opinion based
upon this evidence may be offered
as to the likelihood of interfer-
ence; and expert opinion based on
evidence of field measurements of
signal strength of existing stations
may also be offered. This testi-
mony may conflict. It is the Com-
mission's duty to find from such
evidence the basic facts as to the
operation of the proposed and
present stations in respect of
power, wave length, and the like.
and whether or not electrical in-
terference will result from the
operation of the proposed station,
and then to find as an ultimate
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right to intervene under Section 402 of the Communica-
tions Act of 1934 may at any time after his receipt of
notice of the appeal, inspect the appellant's statement of
reasons for said appeal and make copies thereof.

Where such interested person wishes to intervene, as he
may under Section 402 of the Communications Act, he must
file with the Court a verified statement of the nature of
his interest and a notice of his intention to intervene. The
intervener must also file proof that service has been made
of true copies thereof upon both the appellant and the
Commission.45

§ 165. Effective Date of Orders Other Than for Payment of
Money.

All orders of the Federal Communications Commission,
unless for payment of money or otherwise provided for in
the Act, take effect within a reasonable time. Such reason-
able time is not less than thirty days after the order is
served. Other than one ordering payment of money, an
fact whether public interest, con-
venience, or necessity will be
served by granting or not granting
the application.

" We ruled in Missouri Broad-
casting Corporation v. Federal
Communications Commission, 68
App. D.C. 154, 94 F.(2d) 623,
1937, and again in Heitmeyer v.
Federal Communications Commis-
sion, 68 App. D.C. 180, 95 F.(2d)
91, 1937, that findings of fact in
the broad terms of public con-
venience, interest or necessity, the
criterion set up by § 319(a) of
the Act, were not sufficient to sup-
port an order of the Commission.
We now rule that findings of fact
to be sufficient to support an or-
der, must include what have been
above described as the basic facts,

from which the ultimate facts in
the terms of the statutory criterion
are inferred. It is not necessary
for the Commission to recite the
evidence, and it is not necessary
that it set out its findings in the
formal style and manner custom-
ary in trial courts. It is enough
if the findings be unambiguously
stated, whether in narrative or
numbered form, so that it appears
definitely upon what basic facts
the Commission reached the ul-
timate facts and came to its
decision."

Accord: Tri-State Broadcasting
Co. v. Federal Communications
Commission, 96 F.(2d) 564 (App.
D.C., 1938).

45 48 STAT. 1093 (1934), 47
U.S.C.A. § 402(d).
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order of the Federal Communications. Commission remains
in effect until it is superseded by a further order or for a
specified period of time in accordance with the terms of
the order. The period of time may be changed by the
suspension, modification or setting aside by the Commis-
sion of its order. Likewise, where the order is suspended
or set aside by a court of competent jurisdiction.46

§ 166. Power of the Courts to Review Decisions of the Com-
mission.

To what extent are the determinations of the Federal
Communications Commission final? Since the Commission
is an administrative body, it would be well first to advert
to the general principles governing the finality of admin-
istrative determinations.

It has already been established that where the deter-
mination attacked was made in the exercise of a delegated
legislative power, the findings of the Commission are con-
clusive.47 This is also true where the determination is the
product of an exercise of executive power. Of these propo-
sitions, the late Chief Judge Pound said: 48

"In theory, at least, executive and legislative power and
justice, properly exercised, are not proper subjects of judi-
cial review, even though questions of law are raised; deter-
minations which are within the power of the legislative or
the executive are and should be final and conclusive ; admin-
istrative orders should be reviewed by the courts only when
a justiciable question is presented and the courts should
consider only such matters as come within the scope of
judicial power."

It must be noted that irrespective of the nature of the
power sought to be exercised, the question of the juris-

.46 Id., at § 408. lecture in Tna GROWTH OF AMERI-
47 See, § 100 supra. CAN ADMINISTRATIVE LAW (1923)
48 POUND, CONSTITUTIONAL As- 100.

PECTS OF ADMINISTRATIVE LAW,
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diction of the administrative body to exercise such a power
in the premises is always open to judicial review.49

In Interstate Commerce Commission. v. Humboldt S. S.
Co.,5° that Commission decided that it had no jurisdiction
to make the order sought by the steamship company.
The United States Supreme Court determined that the
Commission had jurisdiction to make such an order and
directed that a writ of mandamus issue to compel it to
take jurisdiction.5' It was held that jurisdiction to deter-
mine jurisdiction is not possessed by an administrative
body, but reposes in the courts.52

Similarly, where an administrative officer exercises
authority not possessed by him, an injunction to restrain
him may issue from a competent court.53

§ 167. Same: Conclusiveness of Determinations and Due
Process.

The courts may also review the determination of an
administrative tribunal to ascertain whether there has been
a compliance with the procedure required by due process.54

Due process requires that a hearing be given before
any encroachment is made upon the rights of a party.55
Such a hearing must be one at which the party has an
opportunity to present his evidence, to cross-examine wit-
nesses and to inspect the evidence of his opponents. Where
these requirements are not met, the determination will be

49 Int. Commerce Comm. v.
Humboldt S. S. Co., 224 U.S. 474,
32 Sup. Ct. 556, 56 L.Ed. 849
(1911); Noble v. Union River
Logging Co., 147 U.S. 165, 13 Sup.
Ct. 271, 37 L.Ed. 123 (1893).

5°224 U.S. 474, 32 Sup. Ct.
556, 56 L.Ed. 849 (1911).

51 Ibid.
52 Ibid. See Ex Parte Harding,

219 U.S. 363, 31 Sup. Ct. 324, 30
L.Ed. 824 (1910).

53 Noble v. Union River Log-
ging Co., 147 U.S. 165, 13 Sup.
Ct. 271, 37 L.Ed. 123 (1893).

54 Albertsworth, Judicial Review
of Administrative Action by the
Federal Supreme Court, (1922) 35
HARVARD L. REV. 127; Interstate
Commerce Comm. v. Louisville and
N. R. Co., 227 U.S. 88, 33 Sup.
Ct. 185, 57 L.Ed. 431 (1912).

55 See §§ 100-103 supra.
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reversed as arbitrary or capricious. These requirements
apply solely to instances where the Commission acts in a
quasi-judicial capacity. They do not extend to the exercise
of executive or legislative powers."

§ 168. Same: Question Presented Must Be Justiciable.
Judicial review of action by an administrative body may

be had only of questions of law.57 Review of questions of
fact in such cases is not permitted because it would make
the court a part of the administrative function only."

In Interstate Commerce Commission v. Union Pacific
Railroad Co.,59 the United States Supreme Court held
that the orders of .the Interstate Commerce Commission
are final unless they are (1) beyond the power which that
Commission could constitutionally exercise; or (2) beyond
its statutory power; or (3) based upon a mistake of law.

The first two restrictions on the finality of the orders
of an administrative agency are illustrated by the holdings
in Federal Radio Commission v. Nelson Bros. Bond and
Mortgage Co.6° In that case, the Supreme Court held that
there was not an unlawful delegation of power to the
Federal Radio Commission to regulate radio broadcasting,
that Congress could lawfully regulate radio broadcasting
under its power to regulate interstate commerce and that
therefore the exercise of such power was constitutional.
The United States Supreme Court also held that under the
terms of the Davis Amendment, the Federal Radio Com-
mission could delete stations and that its deletion of

56 See §§ 100-103 supra.
57 Int. Commerce Comm. v.

Union Pacific R. Co., 222 U.S. 541,
32 Sup. Ct. 108, 56 L.Ed. 308
(1911); Int. Commerce Comm. v.
Ill. Central IL Co., 215 U.S. 452,
30 Sup. Ct. 155, 54 L.Ed. 280
(1909); Fed. Radio Comm. v.
Nelson Bros. Bond & Mtge. Co.,

289 U.S. 266, 53 Sup. Ct. 627, 77
L.Ed. 1166 (1932).

58 Gen. Electric Co. v. Fed.
Radio Comm., 281 U.S. 464, 50
Sup. Ct. 389, 74 L.Ed. 969 (1930).

59 222 U.S. 541, 32 Sup. Ct.
108, 56 L.Ed. 308 (1911).

60 289 U.S. 266, 53 Sup. Ct.
627, 77 L.Ed. 1166 (1932).
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respondent's station was not an exercise of a power not
within the statute.

§ 169. Same: Mixed Questions of Law and Fact.
It has been recognized that questions of fact may be

involved in the determination of questions of law.6' It
has been held that an order, regular on its face, may be
set aside if it appears that the rate fixed by the Interstate
Commerce Commission is so low as to be confiscatory.62
The same is true if the Commission acted so arbitrarily
and unjustly as to make orders which are quasi-judicial in
character and contrary to the evidence or without evidence
to support them.63 Where the authority of the Commis-
sion has been exercised in such an unreasonable manner
as to cause it to be within the elementary rule that the
substance, and not the shadow, determines the validity of
the exercise of the power, its action may be set aside.64

The United States Supreme Court analyzed the problem
65

"In determining these mixed questions of law and fact,
the court confines itself to the ultimate question as to whether
the commission acted within its power. It will not con-
sider the expediency or wisdom of the order, or whether, on
like testimony, it would have made a similar ruling. . . . Its
(Commission's) conclusion is subject to review, but when
supported by evidence is accepted as final; not that its deci-
sion, involving as it does so many and such vast public
interests can be supported by a mere scintilla of proof-but
the courts will not examine the facts further than to

61 Int. Commerce Comm. v.
Union Pacific R. Co., 222 U.S. 541,
547, 32 Sup. Ct. 108, 56 L.Ed.
308 (1911).

62 ibid.
63 Ibid.
64 Ibid.; int. Commerce Comm.

v. Illinois R. Co., 215 U.S. 452, 30

Sup. Ct. 155, 54 L.Ed. 280 (1909).
65 Int. Commerce Comm. v.

Union Pacific R. Co., 222 U.S. 541,
32 Sup. Ct. 108, 56 L.Ed. 308
(1911) ; Accord: Fed. Radio
Comm. v. Nelson Bros. Bond &
Mtge. Co., 289 U.S. 266, 53 Sup.
Ct. 627, 77 L.Ed. 1166 (1932).
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determine whether there was substantial evidence to support
the order."

§ 170. Same: Power of Courts. to Review Determinations of
Federal Communications Commission: Communica-
tions Act of 1934.

Where appeals are allowed to the Court of Appeals of
the District of Columbia from decisions of the Federal
Communications Commission,66 this, review is confined to
cases which raise a justiciable question and which are
therefore appealable further to the United States Supreme
Court.67

The Communications Act of 1934 expressly enacts the
foregoing principles with respect to the finality of admin-
istrative determinations. The Court of Appeals of the
District of Columbia can give a judicial review only.

Section 402(068 confines the review by the Court of
Appeals to questions, of law only. The findings of the
Federal Communications Commission are made conclusive
where they are supported by substantial evidence. But
'where it clearly appears that such findings are arbitrary
or capricious, they are not conclusive and may be reversed.

§ 171. Right to Appeal Statutory: Exclusive Remedy.
The right to appeal from the Federal Communications

Commission to the Court of Appeals of the District of
Columbia is statutory.69 The express provisions of the
Act cannot be dispensed with even to the extent of doing

66 48 STAT. 1093 (1934), 47

U.S.C.A. § 402(b) (1937). See §
.160 supra.

67 Fed. Radio Comm.  'IL Nelson

69 Universal Service Wireless,
Inc. v. Fed. Radio Comm., 59 App.
D.C. 319, 41 F.(2d) 113 (1930);
Pote (Station WLOE) v. Fed.

Bros. Bond and Mtge. Co., 289 Radio Comm., 62 App. D.C. 303,
U.S. 266, 53 Sup. Ct. 627, 77 67 F.(2d) 509 (1933). Accord:
L.Ed. 1166 (1932). Sykes v. Jenny Wren Co, 64 App.

88 48 STAT. 1093 (1934).,. '47 D.C. 379, 78 F.(2d) 729 (1935);
U.S.C.A. § 402(e) (1937); see §
163 .supra.

White v. Fed. Radio Comm., 29
F.(2d) 113 (D.C. Ill., 1928).
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equity.7° So long as a party has had due notice and a
hearing, he is not entitled to an appeal from the order of
an administrative body unless the statute so provides.
Conversely, where the Act grants a right to appeal, a party
cannot utilize another remedy but must pursue the statu-
tory procedure to its end."

§ 172. Act of 1927: Review of Commission's Findings.
Under Section 16 of the Radio Act of 1927 72 prior to

its amendment in 1930,73 an appeal from a refusal of an
application raised the question as to whether the findings
on which the decision was based were manifestly against
the evidence." The Court of Appeals was empowered
to review the whole record and evidence and to enter such
judgment as to it might seem just." The Act in its
original form constituted the Court of Appeals as only a
superior revising agency in an administrative sphere."
The record and evidence being open to the Court, the
appellant could contend that the findings of the Radio
Commission were manifestly against the evidence.

70 Universal Service Wireless,
Inc. v. Fed. Radio Comm., 59 App.
D.C. 319, 41 F.(2d) 113 (1930).
In this case, it was held that since
§ 16 of the Radio Act of 1927 did
not provide for appeals from an
order of reissuance of a construc-
tion permit, the appeal would be
dismissed. See also Pote v. Fed.
Radio Comm., 67 F.(2d) 509, 62
App. D.C. 303 (1933).

7 1 Sykes v. Jenny Wren Co., 64
App. D.C. 379, 78 F.(2d) 729
(1935) ; White v. Fed. Radio Com-
mission, 29 F.(2d) 113 (D.C. III.,
1928). Accord: Monocacy Broad-
casting Co. v. Prall, 67 App. D.C.
176, 90 F.(2d) 421 (1937).

72 Act of Feb. 23, 1927, 44
STAT. 1169.

73 Act of July 1, 1930, 46 STAT.
844.

74 Technical Radio Lab. v. Fed.
Radio Comm., 59 App. D.C. 125,
36 F.(2d) 111 (1929) ; Ansley v.
Fed. Radio Comm., 60 App. D.C.
19, 46 F.(2d) 600 (1930) ; Havens
and Martin, Inc. v. Fed. Radio
Comm., 59 App. D.C. 393, 45 F.
(2d) 295 (1930) ; General Broad-
casting System v. Fed. Radio
Comm., 60 App. D.C. 64, 47 F.(2d)
426 (1931).

76 Act of Feb. 23, 1927, 44
STAT. 1169, § 16.

76 General Elec. Co. v. Fed.
Radio Comm., 281 U.S. 464, 50
Sup. Ct. 389, 74 L.Ed. 969 (1930).
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§ 173. Burden of Proof Upon Appellant.
On the issue of whether the findings were manifestly

against the evidence, the appellant had the affirmative
burden.77

Unless the appellant proved that the findings of the
Commission were manifestly against the evidence, the
Court sustained the findings."

On appeal, the burden of proving that the granting of
the application would be in the public interest, convenience
and necessity continued to be on the appellant.79

The amended Section 16 of the Act of 1927" provided
a judicial review and abolished administrative review by
the Court of Appeals of actions of the Federal Radio,Com-
mission!" The Act of 1934 82 re-enacts the amended Sec-
tion 16 as part of Section 402.

Section 402 provides that the findings of the Commission
shall be conclusive if supported by substantial evidence.

The question now raised on appeal is whether the find-
ings of fact by the. Commission are supported by substan-
tial evidence. The burden is upon the appellant to prove
that there is not substantial evidence to support the findings
of fact."

There is dictum in Beebe v. Federal Radio Commission 84
77 Technical Radio Lab. v. Fed. 81 Fed. Radio Comm. v. Nelson

Radio Comm., 59 App. D.C. 125, Bros. Bond & Mtge. Co., 289 U.S.
36 F.(2d) 111 (1929).

"General Broadcasting System
266,
1166

53. Sup. Ct. 627, 77 L.Ed.
(1932).

v. Fed. Radio Comm., 60 App. 82 48 STAT. 1093 (1934), 47
D.C.64, 47 F.(2d) 426 (1931);
KFKB Broadcasting Assn. v. Fed.
Radio Comm., 60 App. D.C. 79,
47 F.(2d) 670 (1931) ; Ansley v.
Fed. Radio Comm., 60 App. D.C.
19, 46 F.(2d) 600 (1930).

79 See § 151 et seq. supra; Tech-
nical Radio Lab. v. Fed. Radio
Comm., 59 App. D.C. 125, 36
F.(2d) 111 (1929).

80 Act of July 1, 1930, 46 STAT.
844.

U.S.C.A. § 402(e), (f) (1936).
83 Telegraph Herald Co. v. Fed.

Radio Comm., 62 App. D.C. 240,
66 F.(2d) 220 (1933).

84 61 App. D.C. 273, 61 F.(2d)
914 (1932). In this case, the
Court said:

" The rule is laid down by our
prior decisions that upon an ap-
plication for renewal of a license,
the burden is upon the applicant
to establish that such renewal
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to the effect that the question on appeal is still whether
the findings are manifestly against the evidence. In Tele-
graph Herald Co. v. Federal Radio Commissiort,85 it was
expressly stated to the contrary that the question on
appeal is whether the decision is not supported by sub-
stantial evidence. This would seem to follow from the
language of the existing statute.

The province of the Court of Appeals of the District of
Columbia has been changed. That court cannot now deter-
mine the reasonableness of the ruling by the Commission
nor the correctness of its conclusions. It cannot consider
the expediency or wisdom of a decision of the Commission.
It cannot weigh the evidence." It formerly possessed all
these powers as a "superior and revising" agency in an
administrative field.87

§ 174. Substantial Evidence.
The Court on appeal must determine from the record

the question as to whether the evidence is substantial.88
Even though the evidence is conflicting, if it is substan-
tially in support of the findings of the Commission, the
findings are conclusive.89

§ 175. Parties on Appeal: How Designated.
The same rules govern the persons who are parties on

an appeal as are applicable to the original proceedings.
The term "party" under the rules of the Commission,

includes any person, body politic, municipal organization
would be in the public interest,
convenience, or necessity and that
the court will sustain the findings
of the commission unless mani-
festly against the evidence."

85 62 App. D.C. 240, 66 F.(2d)
220 (1933).

86 Fed. Radio Comm. v. Nelson
Bros. Bond and Mtge. Co., 289
U.S. 266, 53 Sup. Ct. 627, 77 L.Ed.
1166 (1932).

87 Gen. Elec. Co. v. Fed. Radio
Comm., 281 U.S. 464, 50 Sup. Ct.
389, 74 L.Ed. 969 (1930).

88 Riker v. Fed. Radio Comm.,
60 App. D.C. 373, 55 F.(2d) 535
(1931).

89 Woodmen of the World Life
Ins. Co. v. Fed. Radio Comm., 65
F.(2d) 484 (App. D.C., 1933).
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or state commission.9° The term "applicant" means a
party who applies for a permit, license or other instru-
ment of authorization which the Commissioner has power
to grant, and for which an application is required." The
term "intervener" means a party whom the Commission
has allowed to become a party upon petition in any pro-
ceeding before it.92 The term "petitioner" means a
party who seeks relief within the jurisdiction of the
Commission.93

The term "protestant" means one who is aggrieved or
adversely affected in interest by any action of the Com-
mission where it grants without a hearing an application
for an instrument of authorization.94 A "respondent"
is one against whom the Commission, on petition or on
its own motion, institutes an inquiry, investigation or other
proceeding." A "respondent" may also be a party against
whom revocation proceedings have been instituted." A
"respondent" may also be a licensee or pending applicant
for a license or permit who would be aggrieved or adversely
affected in interest by the granting of any application
designated for hearing.

§ 176. Who Is Aggrieved or Adversely Affected in Interest.
The contention has been frequently raised since the

amendment of 1930 that the grant of a new broadcast sta-
tion license has such an effect upon the advertising rev-
enues of existing stations in the same area as to constitute
them persons adversely affected in interest. The argu-
ment is based on the claim that the resulting increase in
competition curtails the, advertising revenue of existing
stations and thus renders it more difficult to present ade-
quate sustaining programs to constitute operation in the

90FEntRAL COMMUNICATIONS 93 Id., at § 102.5.
COMMISSION, Practice and Pro- 94 Id., at §_102.7(e).

cedwre (1936), § 102.1. 95 Id., at § 102.8(a).
91 Id., at § 102.2. 96 Id., at § 102.8 (b).
92 id., at § 102.6.
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public interest. This point has even been urged in areas
where the advertising revenue is seemingly unlimited.

The first case in which this contention was considered
is WGN, Inc. v. Federal Radio Commission." The Court
of Appeals held that the appellant was not a party
aggrieved or adversely affected in interest by the decision
of the Commission98 granting a license for a new broad-
cast station.

In Sykes v. Jenny Wren Co.," this same view was
argued before the Court and was again rejected. How-
ever, Judge Groner delivered a strong dissenting opinion
in which he discussed the problem at length, concluding
that intervention should have been allowed. Judge Groner
said: '8°

"True enough, it may be the right of the Commission to
determine the 'equities' which shall control, but to command
approval, it must act judicially, must hear and weigh the
evidence and exercise its powers fairly and equitably; and
this it cannot do by closing its ears to the proffer of testi-
mony in behalf of one whose legal rights are put in jeopardy
and who seasonably applies for a hearing."

97 62 App. D.C. 385, 68 F.(2d)
432 (1933).

98 Ibid.
99 64 App. D.C. 379, 78 F.(2d)

729 (1935).
100 /d., at 735. Since the deci-

sion in Sykes v. Jenny Wren Co.,
ibid., there has been a change in
the view of the Court of Appeals
of the District of Columbia. In
Great Western Broadcasting Asso-
ciation, Inc. v. Federal Communi-
cations Commission, 94 F.(2d) 244
(App. D.C., 1937), Judge Groner,
speaking for a unanimous court,
expressed the following dictum at
page 248:

"It will be observed at once
that in none of these assignments
(of error) is it suggested or

claimed that the financial or eco-
nomic interests of Intermountain
are adversely affected by the ac-
tion of the Commission in granting
Powers' application. If that were
the contention, we would have a
wholly different case, for we are
by no means in agreement with the
contention frequently urged upon
us that evidence showing an eco-
nomic injury to an existing station
through the establishment of an
additional station is too vague and
uncertain a subject to furnish
proper grounds of contest. On the
contrary, we think it is a neces-
sary part of the ,problem submitted
to the Commission in the applica-
tion for broadcasting facilities. In
any case where it is shown that
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§ 177. Appellant Must Have Been Party to or Must Have
Sought to Intervene in the Original Proceeding.

One who was not a party to the proceeding before the

Commission may not appeal from the decision, order or
requirement therein. Neither may one who has not sought

to intervene in the proceeding before the Commission take

the appeal.'°' This is the import of the language of
Section 402(b) and the rules of the Commission.'°2 Unless

the party seeking to appeal has been a party to the pro-
ceeding or has sought to be made such, no error has been

committed by the Commission in regard to his interest.
The appeal is only to rectify errors at the hearing. More-

over, the appellate court is without power to grant him
relief which was not requested below. It may not substi-
tute its order for that of the Commission. It can only
reverse or modify the order below.1°3

Intervention on appeal is likewise so restricted. Any

other construction of the statute would produce an anoma-
lous result as is evidenced by the holding in Red River

the effect of granting a new license

will be to defeat the ability of the
holder of the old license to carry
on in the public interest, the ap-
plication should be denied unless

there are overwhelming reasons of

a public nature for granting. it.
And it is obviously a stronger case
where neither licensee will be finan-

cially able to render adequate serv-
ice. This we think is the clear
intent of § 402(b)(2.) of the

statute . . ."
101 Red River Broadcasting Co.,

Inc. v. Federal Communications
Commission (Baxter, Intervener),
98 F.(2d) 282 (App. D.C., 1938).

But there are cases under the
Interstate Commerce Act which

hold contra: Interstate Commerce

Comm. v. Diffenbaugh, 222 U.S.
42, 32 Sup. Ct. 22, 56 L.Ed. 83

(1911) ; Skinner ct Eddy Corp. v.
United States, 249 U.S. 557, 39

Sup. Ct. 375, 63 L.Ed. 772 (1919) ;
Atlantic Coast Line R. Co. v. In-
terstate Commerce Comm., 194

Fed. 449 (Com. Ct., 1911) ; Pitts-
burgh & W. Va. Ry. v. United
States, 6 F.(2d) 646 (D.C.W.D.
Pa., 1924).

102 Red River Broadcasting Co.,
Inc. v. Federal Communications
Commission (Baxter, Intervener),
98,F.(2d) 282 (App. D.C., 1938).
Accord: DILL, RADIO LAW (1938)
219; B E R R Y, COREMIJNICA.TIONS

(1937) 213.
103 See §§ 162, 163 supra.
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Broadcasting Co., Inc. v. Federal Communications Commis-
sion (Baxter, Intervener),104 where the Court said:

"The right to administrative relief is a privilege afforded
by law to persons who consider themselves interested or ag-
grieved. Unless the interests of such a person are brought to
the attention of the Commission through established procedural
channels, it will be impossible for it to give them proper con-
sideration. The Act and the rules of the Commission have
made adequate provision therefor. The burden, therefore, is,
and properly should be, upon an interested person to act
affirmatively to protect himself. It is more reasonable to
assume in this ease a legislative intent that an interested per-
son should be alert to protect his own interests than to assume
that Congress intended the Commission to consider on its own
motion the possible effect of its action in each case, upon every
person who might possibly be affected thereby. Such a person
should not be entitled to sit back and wait until all interested
persons who do so act have been heard, and then complain
that he has not been properly treated. To permit such a
person to stand aside and speculate on the outcome ; if ad-
versely affected, come into this court for relief ; and then
permit the whole matter to be reopened in his behalf, would
create an impossible situation. In a closely settled area with
a number of existing stations such a procedure would permit
successive appeals by many persons and as a result a complete
blocking of administrative action. 'A well -settled rule of
statutory construction enjoins courts not to attribute to the
Legislature a construction which leads to absurd re
sults.' . . .

"In other words, in order to bring itself within the statutory
provisions governing appeals by an aggrieved person, appel-
lant must show, not only-as we have assumed but not de-
cided-that it is affected by the order appealed from, but that
it has failed to secure relief after having availed itself of any
prescribed administrative procedure by which it could have
protected its interests."

1 04 98 F.(2d) 282, 286, 287
(App. D.C., 1938).

12
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§ 178. Mandamus.
Where there has been a failure to comply with or a

violation of any of the provisions of the Communications
Act of 1934, a writ of mandamus may issue from the dis-
trict courts of the United States. The application for the
writ is made by the Attorney General upon the request of
the Federal Communications Commission. The failure or
violation must be alleged in the petition. The writ com-
mands the person accused to comply with the provisions of
the Communications Act of 1934.'

§ 179. Criminal Proceedings.
Criminal prosecution may be instituted against any

person who violates the Communications Act of 1934.
There are three distinct counts embraced in Section 501
of the Act upon which a person may be prosecuted. In
all three cases, the violation must have been done by a
person "wilfully and knowingly".

t 48 STAT. 1092 (1934), 47

§ 401(a) (1937).
178
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It is a ground for criminal prosecution "wilfully and
knowingly" to do or cause or suffer to be done any act or
matter, or thing prohibited or declared unlawful by the
Communications Act of 1934; likewise, "wilfully and
knowingly" to omit or fail to do any act, matter or thing
which the Act requires to be done; finally, "wilfully and
knowingly" to cause such omission or failure?

Even if a forfeiture is provided for such offense, and
if no other penalty is provided upon conviction thereof,
the punishment is a fine of not more than $10,000 or
imprisonment for a term of not more than two years, or
both.3

It is a criminal offense "wilfully and knowingly" to
violate any rule, regulation, restriction or condition made
or imposed by the Federal Communications Commission
under the authority of the Communications Act of 1934;
likewise, to violate "wilfully and knowingly" any rule,
regulation, restriction or condition made or imposed by
any international radio or wire communications treaty
or convention, or regulations annexed thereto, to which
the United States is or may hereafter become a party.4

Such an offense is punishable, in addition to any other
penalties, by a fine of not more than $5,000 for each and
every day during which such offense occurs.5

Any criminal trial on the above grounds has its venue
in the district in which the offense was committed. Where
the acts constituting the offense are begun in one jurisdic-
tion and completed in another, the venue of the trial may
be in either jurisdiction as though it had actually and
wholly been done therein.6

§ 180. Disobedience of Witness: Penalty.
The neglect or refusal of any person to comply with a

subpoena or his failure to attend and testify or to produce
2 48 SPAT'. 1100 (1934), 47 5 Ibid.

U.S.C.A. § 501 (1937). 6 48 STAT. 1101 (1934), 47
3 Ibid. § 505 ('1937).
4 id. at § 502.
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documentary evidence as lawfully required, constitutes a
misdemeanor. However, one who has not the power to
produce such books, papers, schedule of charges, contracts,
agreements and documents as required, is not guilty of
such a misdemeanor. Upon conviction, the punishment for
such refusal to attend and testify is a fine of not less than
$100 nor more than $5,000, or imprisonment for more than
one year, or both such fine and imprisonment.'

§ 181. Enforcement of Orders Not for Payment of Money.
All orders of the Federal Communications Commission

are enforceable in the courts of the United States.8 An
application for the enforcement of such orders may be
made by the Commission, by any party injured by the
failure or neglect to comply with the order, or by the
United States in the person of the Attorney General. Such
application can be made upon the failure or neglect of any
person to obey any order of the Commission other than
one for the payment of money.9

The application for enforcement is made in the appro-
priate district court of the United States."' The venue
of such an application is governed by Section 43 of the
Judicial Code." The procedure for the hearing by the

7 48 STAT. 1096 (1934), 47
U.S.C.A. § 409(j) (1937).

8 48 STAT. 1092 (1934), 47
U.S.C.A. § 401(b) (1937).

Ibid. In addition, § 401(c)
provides:

"Upon the request of the Com-
mission it shall be the duty of any
district attorney of the United
States to whom the Commission
may apply to institute in the
proper court and to prosecute un-
der the direction of the Attorney
General of the United States all
necessary proceedings for the en-
forcement of the provisions of
this chapter and for the punish-

ment of all violations thereof . . ."
Section 401(b) is similar to the

provision for the enforcement of
the orders, other than for the pay-
ment of money, of the Interstate
Commerce Commission, 43 STAT.

633 (1924), 49 U.S.C.A. § 16

(1936).
10 48 STAT. 1092 (1934), 47

U.S.C.A. § 401(a) (1937).
11 This section is as follows:
" The venue of any suit brought

to enforce, suspend, or set aside,
in whole or in part, any order of
the Interstate Commerce Commis-
sion, shall be in the judicial dis-
trict wherein is the residence of



§ 181 ENFORCEMENT OF COMMUNICATIONS ACT OF 1934 181

district court is set forth in Section 44 of the Judicial
Code.' 2

Before the writ is issued, the district court must, upon a
hearing, make a determination that the order of the Com-
mission was "regularly made and duly served" and that
the person so served had disobeyed that order. Such a
writ of the district court may be either mandatory or
restraining. It may restrain the person named therein or
his officers, agents, or representatives from continuing to
disobey the order of the Commission, or it may order that
the Commission's process be obeyed.13

The order of the district court in the premises may be
served and is returnable anywhere in the United States."

the party or any of the parties
upon whose petition the order was
made, except that where the order
does not relate to transportation,
or is not made upon the petition
of any party, the venue shall be
in the district where the matter
complained of in the petition be-
fore the Commission arises, and
except that where the order does
not relate either to transportation
or to a matter so complained of
before the Commission, the matter
covered by the order shall be
deemed to arise in the district
where one of the petitioners in
court has either its principal office
or its principal operating office."
38 STAT. 219, 28 U.S.C.A. § 43.

This applies to proceedings to
enforce orders of the Federal Com-
munications Commission by virtue
of § 402(a), 48 STAT. 1093 (1934),
47 U.S.C.A. (1937).

12 This section is as follows:
" The procedure in the district

courts (a) in respect to cases for
the enforcement, otherwise than by

adjudication and collection of a
forfeiture or penalty or by inflic-
tion of criminal punishment, of
any order of the Interstate Com-
merce Commission other than for
the payment of money shall be as
provided in §§ 45, 45a, 47a, and
48 of this title and (b) in respect
to cases brought to enjoin, set
aside, annul or suspend in whole
or in part any order of the Inter-
state Commerce Commission shall
be as provided in §§ 45, 45a, 46, 47,
47a, and 48 of this title . . ." 38
STAT. 220 (1913), 28 U.S.C.A. §
44 (1936).

This section applies to proceed-
ings to enforce orders of the Fed-
eral Communications Commission
by virtue of § 402(a), 48 STAT.
1093 (1934), 47 U.S.C.A. (1937).

13 48 STAT. 1092 (1934), 47
U.S.C.A. § 401(b) (1937).

143S STAT. 220 (1913), 28 U.S.
C.A. § 44 (1936).

Section 401(d), 48 STAT. 1092
(1934), 47 U.S.C.A. (1937), incor-
porates certain other acts which
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§ 182. Enforcement, Enjoining, Setting Aside, Annulment, or
Suspension of Any Order of the Commission: By Any
Party.

To enforce any order of the Federal Communications
Commission, any party injured by the neglect or failure
to obey such order may proceed with the same effect and
in the same manner as the Commission.15 Likewise, any
party may proceed in the same manner to enjoin, set aside,
annul or suspend an order of the Commission.16

However, an order of the Commission granting or refus-
ing an application for a construction permit for a broad-
cast station, or for a broadcast station license, or for
renewal of an existing broadcast station license, or for
modification of an existing broadcast station license, may
not be enforced, enjoined, set aside, annulled or suspended
by this procedure." The remedy available against such
an order of the Commission is an appeal to the Court of
Appeals of the District of Columbia.'8

This remedy is exclusive and must be pursued on any
complaint against such an order of the Commission.'9 One
seeking to be made a party cannot maintain an action in
equity to enjoin the Commission from granting the appli-
cation of another where the Commission has refused to
make such a person a party since such refusal is deemed
a decision in the proceeding and is appealable if the appli-

apply to the expedition of actions
in equity in which the United
States is the complainant. How-
ever, these acts are expressly ap-
plicable only to suits in equity
arising under the provisions of the
Communications Act of 1934 which
relate to common carriers. The
expediting acts are : Act of Mar.
3,:1911, 36 STAT. 1167, 15 U.S.C.A.
§ 28, 49 U.S.C.A. § 45; Act of
Feb. 13, 1925, 43 STAT. 938, 28
U.S.C.A. § 345(1).

15,48 STAT. 1092 (1934), 47 U.S.

C.A. § 401(b) (1937). See dis-
cussion in § 181 supra.

16 48 STAT. 1092 (1934), 47
U.S.C.A. § 401(b), 402(a) (1937).
See discussion in § 181 supra.

17 48 STAT. 1093 (1934), 47

U.S.C.A. § 402(a) (1937).
15 48 STAT. 1093 (1934), 47

U.S.C.A. § 402(b) (1937). See
discussion in §§ 163, 164, 170
supra.

19 Sykes v. Jenny Wren Co., 64
App. D.C. 379, 78 F.(2d) 729
(1935).
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cation is granted. This rule was enunciated in Sykes v.
Jenny Wren Co.2°

Section 402(b) of the Communications Act of 1934 does
not deprive the Commission of its power to proceed in a
court of equity under the statutory procedure to enforce
any order of the Commission other than for the payment
of money.2'

Such orders of the Federal Communications Commission
as are not appealable under Section 402(b) may be judi-
cially enforced, enjoined, set aside or suspended. The
procedure to be used is that of Section 401(b) and Section
402(a).

An important type of order which may thus be brought
before the courts by the Commission or by any person
aggrieved or affected in interest, is one for the revocation
of a station license, from which order there is no appeal.
Any broadcast station whose license is sought to be revoked
or modified may move to set aside, suspend or enjoin such
order.22 Such a licensee may not do so where the modifica-
tion is upon his application; in such a case, he must
appeal.23

May a broadcast station licensee move to set aside,
suspend or enjoin a modification of his license where such
action was taken in deciding the application of another?
Assuming the other's application is for the same wave-
length and the same hours as possessed by the complaining
licensee, since the complaining licensee would receive a
hearing as a requirement of due process,24 a decision modi-
fying complainant's license by reducing his hours in order
to place the other licensee on the same frequency, would

2° Ibid.
21 See 48 STAT. 1092 (1934), 47

U.S.C.A. §§ 401, 402 (1937).
22 48 STAT. 1092 (1934), 47

U.S.C.A. § 402(a), (b) (1937).

23 48 STAT. 1092 (1934), 47 U.S.
C.A. § 402(b) (1937).

24 Symons Broadcasting Co. v.

Fed. Radio Comm., 62 App. D.C.
46, 64 F.(2d) 381 (1933).
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seem to be appealable only on the authority of Sykes v
Jenny Wren.25 However, it is to be noted that a modi-
fication of a license made upon the Commission's own
initiative without any application, is not appealable. Such
an order may be attacked by a bill to set aside, suspend
or enjoin.

25 64 App. D.C. 379, 78 F.(2d)
729 (1935).
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§ 183. Generally.
The jurisdiction of the Federal Government to regulate

radio broadcasting is clear.' It is important, however,
I See §§ 4-9 supra.

185
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to consider whether the several states have the power to
regulate in the field and if so, the extent of such jurisdic-
tion. A recapitulation of previous discussions 2 of the
problems of jurisdiction is essential to answer adequately
this new inquiry.

It has been established that radio broadcasting is com-
merce and interstate; 3 that it admits of only one national
system of regulation; 4 that consequently, under the United
States Constitution,5 the power to regulate it which is
vested in Congress is suprenae.6 Congress possesses the
jurisdiction to regulate radio transmission as commerce
despite the fact that there are broadcasts which are not for
profit.' Moreover, Federal jurisdiction does not end be-
cause broadcasts have intrastate coverage and the same
result obtains where there is a commingling of interstate
and intrastate broadcast transmission.9

To what degree, then, does this supreme power of Con-
gress to regulate radio broadcasting exclude the power
of the various states? It is generally acknowledged that
where Congress has not enacted any regulation of a field

2 See 1§ 5-8 supra.
3 Fisher's Blend Station, Inc. v.

Tax Commission of State of Wash-
ington, 297 U.S. 650, 56 Sup. Ct.
608, 80 L.Ed. 956 (1936) ; Federal
Radio Comm. v. Nelson Bros. Bond
& Mtge. Co., 289 U.S. 266, 53 Sup.
Ct. 627, 77 L.Ed. 1166 (1932) ;
American Bond & Mtge. Co. v.

United States, 52 F.(2d) 318 (C.
C.A. 7th, 1931), arg 31 F.(2d) 448
(N.D. Ill., 1929).

4 Federal Radio Comm. v. Nelson
Bros. Bond & Mtge. Co., 289 U.S.
266, 53 Sup. Ct. 627, 77 L.Ed.
1166 (1932).

5 U. S. CONST. ART. I., § 8, cl. 3.
Fisher's Blend Station, Inc. v.

Tax Commission of State of Wash-
ington, 297 U.S. 650, 56 Sup. Ct.
608, 80 L.Ed. 956 (1936) ; Federal
Radio Comm. v. Nelson Bros. Bond
& Mtge. Co., 289 U.S. 266, 53 Sup.
Ct. 627, 77 L.Ed. 1166 (1932) ;
American Bond & Mtge. Co. v.

United Sates, 52 F.(2d) 318 (C.
C.A. 7th, 1931), aif'g 31 F.(2d)
448 (N.D. Ill., 1929).

7 Caminetti v. United States, 242
U.S. 470, 37 Sup.Ct. 192, 61 L.Ed.
442 (1917).

8 United States v. Gregg, 5 F.
Supp. 848 (D.Tex., 1934).

9 Minnesota Rate Cases, 230
U.S. 352, 33 Sup. Ct. 729, 57 L.Ed.
1511 (1913).
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within its constitutional jurisdiction, the Federal domain
remains unimpaired and the states may not undertake to
regulate persons engaged in operations in that field. How-
ever, a state may legislate as to purely local matters."'
All other state regulation is repugnant to the Federal
power." Where Congress has enacted a regulatory law
in a proper field, such a statute supersedes all state legis-
lation in conflict therewith.'2 Consequently, any state
statute affecting radio broadcasting which is in conflict
with the Communications Act of 1934 13 would be invalid
as an interference with interstate commerce.

The jurisdiction of the several states to regulate in
various fields has been preserved many times by the
"police power" doctrine. This concept, however, can not
be extended to include the power of the several states to
regulate radio broadcasting in such phases as have been
made the subject of Federal regulation by the Communica-
tions Act of 1934.'4 The police power of the states can
be exercised to regulate only those subjects which have not
been embraced by Federal legislation." The mere enact-
ment by Congress of a regulatory statute which does not

lo walling v. Michigan, 116
U.S. 466, 6 Sup. Ct. 454, 29 L.Ed.
691 (1886) ; Brown v. Houston,
114 U.S. 622, 5 Sup. Ct. 1091, 29
L.Ed. 257 (1885).

I 1 Ibid.
12 Chicago, R. I. & P. R. Co.

v. Hardwick Farmers Elevator Co.,
226 U.S. 426, 33 Sup. Ct. 174, 57
L.Ed. 284 (1913) ; Second Em-
ployers Liability Cases, 223 U.S.
1, 32 Sup. Ct. 169, 56 L.Ed. 327
(1912) ; Reid v. Colorado, 187
U.S. 137, 23 Sup. Ct. 92, 47 L.Ed.
108 (1902) ; Cooley v. Port War-
dens, 12 How. (53 U.S.) 299, 13
L.Ed. 996 (1851).

13 48 STAT. 1064 (1934), 47
U.S.C.A. § 151 et seq. (1937).

14 Ibid.
15 Chicago, Milwaukee & St.

Paul R. Co. v. Coogan, 271 U.S.
472, 46 Sup. Ct. 564, 70 L.Ed.
1041 (1926) ; Pryor v. Williams,
254 U.S. 43, 41 Sup.. Ct. 36, 65
L.Ed. 120 (1919) ; Savage v.
Jones, 225 U.S. 501, 32 Sup. Ct.
715, 56 L.Ed. 1182 (1910). In 2
COOLEY ON CONSTITUTIONAL LIMI-
TATIONS (8th ed., Carrington, 1927)
1274, it is said:

"It is not doubted that Congress
has the power to go beyond the
general regulations of commerce
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embrace the entire field but which circumscribes the pres-
ent scope of regulation, reveals no intent "to supersede the
exercise by the state of its police power as to matters not
covered by the Federal legislature." '6

Having determined that the regulatory power of the
several states is excluded where Congress has properly
occupied the field, except that the police power of a state
may be exercised over such matters as are not covered by
the Federal law, an analysis should be made of the various
state statutes which seek to regulate radio broadcasting.
These laws have a common origin for the most part with
the Radio Act of 1927,'7 being products of the period
before 1927. In that year, as has been previously noted,"
the field of radio broadcasting was in confusion and chaos
as a result of inadequate Federal legislation to cope with
the problem of wave -length interference. In an attempt to
eliminate these conditions, the Federal and certain state
governments enacted various statutes.

State statutes imposed the control of their respective
legislatures either over the station operator or over the
receiver. Few statutes established elaborate schemes of
regulation in the form of administrative boards and
licenses. Beyond the problems created by wave -length
interference, several of these laws sought to regulate the
subject matter and content of broadcast programs. Some
also attempted to settle definitively the question of civil
liability for torts resulting from radio broadcasts.

which it is accustomed to establish,
and to descend to the most minute
directions, if it shall be deemed
advisable . . . [citing Gloucester
Ferry Co. v. Pennsylvania, 114
U.S. 196, 215, 5 Sup. Ct. 826, 29
L.Ed. 158, 166 (1885)] and that
to whatever extent ground shall be
covered by these directions, the ex-
ercise of State power is excluded.

Congress may establish police regu-
lations, as well as the States; con-
fining their operation to the subject
over which it is given control by
the Constitution."

16 Savage v. Jones, 225 U.S.
501, 533, 32 Sup. Ct. 715, 56 L.Ed.
1182 (1910).

17 44 STAT. 1162 (1927).
18 See §§ 28-31 supra.
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For convenience only, the various state statutes have
been divided into several classes:

1. Statutes which delegate regulatory power to an ad-
ministrative board with a license requirement for
the operation of a broadcast station.

2. Statutes which are designed to regulate interference
with reception only.

3. Statutes which attempt to regulate the subject mat-
ter and content of radio broadcasts.

4. Statutes which prescribe the payment of local
license or privilege taxes to operate broadcast sta-
tions. Discussion of this last class is reserved for
Chapter XII., infra, which considers the whole field
of state taxation of radio broadcasting.

§ 184. State Statutes Which Delegate Regulatory Power to
Administrative Boards with a License Requirement
for the Operation of a Broadcast Station.

There are only two state statutes in which any appre-
ciable degree of regulatory power is delegated to an admin-
istrative board. These states are New Jersey 1° and
Michigan.2° The two statutes are similar in that the power
is given to a board already established to supervise public
utilities. There is, however, a fundamental difference in
approach. The Michigan Statute, enacted in 1927, is the
first in the field. The New Jersey Act was passed in 1930.

§ 185. Analysis of the Michigan Statute.
By its terms, the Michigan legislation is confined to

intrastate radio broadcasting which causes interference
with reception in Michigan.21 It does not exclude regula-
tion of a broadcast station, the studio of which is located
in Michigan but which maintains its transmission appa-
ratus beyond the State lines. In such a situation, the

N. J., REV. STAT. (1937), § 20 2 MICHIGAN COMP. L. (1929),
48:11-1 et seq., Laws, 1930, c. 30. § 11726 et seq., Acts (1927) 131.

21 Id., at § 11726.



190 LAW OF RADIO BROADCASTING § 185

statute provides for the same control over the studio as
over transmitters located within Michigan's borders.22

The administrative body which has received the delega-
tion of power to regulate radio broadcasting is the Michi-
gan Public Utilities Commission.23 This Commission is
given the power to divide the State into zones for purposes
of regulation.24 Orders made by the. Commission are
applicable to such zone or zones as are determined by it.25
The Michigan statute sets up the standard of "just and
reasonable" 26 as a guide for the regulatory body. By
this standard, the Commission is directed to proceed to
the elimination of interference caused by "the simul-
taneous broadcasting of two or more radio transmitting
stations." 27

To that end, the Commission is ordered to set up a time
schedule for broadcast stations." It is provided that this
be done by a general order after due hearing." The order
must be such as "reasonably to prevent interference".3°

Unlike the Federal Radio Act of 1927 31 and the Federal
Communications Act of 1934,32 the Michigan statute pro-
vides 33 that preference on the Commission's time schedule
shall be reasonably afforded to stations "in the order in
which said stations have become established as broadcast-
ing stations". It is submitted that this provision is
invalid since it is in conflict with the provisions of the
Federal Communications Act of 1934. The Act of 1934 34
sets up the sole standard of "public interest, convenience
and necessity". Priorities under that Act can be granted
on that basis only.35 Furthermore, the licenses granted

22 Ibid.
23
241d., at § 11727.
29 Id., at § 11726.
26 Ibid.

27 Ibid.
28 Id., at § 13728.
29 Ibid.
3° Ibid.
31 44 STAT. 1162 (1927).

32 48 STAT. 1064 (1934), 47
U.S.C.A. § 151 et seq. (1937).

33 2 Alma. COMP. L. (1929), §
11728, Acts (1927) 131.

34 48 STAT. 1081 (1934), 47
U.S.C.A. § 301 et seq.

39 White v. Fed. Radio Comm.,
29 F.(2d) 113 (C.C.A. 7th, 1928).
See §§ 10-12, 39 supra.



§ 185 STATE JURISDICTION AND REGULATION 191

by the Federal Communications Commission contain spe-
cific time requirements, breach of which creates sufficient
cause for the revocation of the license.36 Moreover, where
an attempt was made to advance the proposition enacted
into law by this section of the Michigan statute, it met
with a rebuff from the Federal courts.37

"The Commission may also make reasonable rules and
orders prohibiting the use of such receiving instruments
as shall cause interference in radio reception." 38

In a discussion of this and similar state statutes, it has
been pointed out that: 39

"In short, almost every receiving set is potentially a source
of this type of interference.

"From a consideration of these factors, it is perfectly plain
that a complaint of the violation of such a statute could
scarcely be traced and never be proved in court. The mat-
ter is one which has the thorough and careful considerationof set manufacturers. A set which is capable of interfering
with the reception of others will also interfere with its own
reception. Manufacturers are therefore compelled to eliminate
this difficulty as rapidly as the state of the art permits. Itrequires no legislation.

"Considered from the standpoint of validity, these statutes
present a problem of great interest. A receiving instrumentis an indispensable instrumentality of commerce. Whether
the state can legislate with reference to oscillation by a receiv-
ing apparatus depends on whether those oscillations are nec-essary to reception. If they are necessary, in an individual
apparatus, the Statute is a restriction of interstate commerce.If they are unnecessary, the. Statute is an aid to com-
merce. . .

36 44 STAT. 1168 (1927) § 14;
48 STAT. 1086 (1934), 47 U.S.C.A.
§ 312 (1937). See § 39 supra.

37 White v. Fed. Radio Comm.,
29 F.(2d) 113 (C.C.A. 7th, 1928) ;
Great Lake )3roadcaiting Co. -v.
Fed. Radio Comm., U. S. DAILY,

Jan. 14, 1930, 3101. See § 45
supra.

38-2 MICH. COMP. L. (1929), §
11729, Acts (1927) 131.

39 SEGAL & SPEARMAN, STATE
AND MUNICIPAL REGULATION or
RADIO COMMUNICATION (1929) 7.
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The Michigan statute also provides that the Commission
shall not do anything "in contravention to the regulations
of the United States".4° Penalties are provided for viola-
tion of the Act and regulations there-ander.4'

The Michigan statute has never been enforced 42 and
therefore further discussion would be academic.

§ 186. Analysis of the New Jersey Act.
The New Jersey statute 43 is more comprehensive in its

delegation of power than the Michigan legislation." The
essence of the control set forth by New Jersey is the
licensing authority given to the Board of Public Utility
Commissioners.45 Such extensive control is not given
under the Michigan legislation.46

It is to be noted that the New Jersey statute does not
apply to "any existing broadcasting station or transmitter,
but shall apply to any state transfer of any existing power,
wave length, frequency or hours of operation of an exist-
ing broadcasting station or transmitter." 47

The New Jersey legislation sets forth its control in the
specific declaration: 43

"No radio broadcasting station or transmitter shall be con.
structed or operated in this state unless and until a certificate
of public convenience and necessity therefor shall have been
granted by the Board. . . ."

The certificate, however, is also not to be granted where
the operation of the station will cause "undue or unreason -

4°2 MICH. Con'. L. (1929), §
11730, Acts (1927) 131.

at § 11731.
42 Letter to the writer from

Michigan Public Utilities Commis-
sion,

43 N. J. REV. STAT. (1937) §

48 : 11-1 et seq., Laws (1930) c. 30.
44 2 MICH COMP. L. (1929)

§ 11726 et seq., Acts (1927) 131.
45 N. J. REV. STAT. (1937) §§

48:11-1, 48: 11-4, Laws (1930)
c. 30.

46 See § 185 supra.
41 N. J. REV. STAT. (1937) §

48:11-9, Laws (1930) c. 30, § 6.
48 id., at § 48:11-1; id., at § 1.
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able blanketing or interference with radio transmission
and reception." 49

The New Jersey law provides for an application which
is complete. Inter alia, the applicant must state the fre-
quency and time of operation sought, the type of appa-
ratus intended to be used and the ownership and location
thereof.5° The certificate must specify the time for the
commencement and completion of such station, which
period may be extended by the Board." The certificate
or any right thereunder may not be assigned.52

While appropriate penalties are provided, the Attorney
General may sue to restrain or enjoin the erection or
operation of any broadcast station without a certificate.53

It appears that the authority of the Board, as an admin-
istrative agency of New Jersey, to regulate radio com-
munication has been asserted in at least two instances.54
In re Atlantic Broadcasting Corporation 55 was a proceed-
ing in which a licensee of the Federal Radio Commission,
the predecessor of the Federal Communications Commis-
sion, sought an authorization to construct and operate a
broadcast transmitter in New Jersey. The applicant
already possessed a construction permit from the Federal
Radio Commission. The evidence was to the effect that
no unreasonable interference with radio broadcasting and
reception would result from the operation of the proposed
apparatus. The application was granted on condition that
jurisdiction be retained by the Board to order such change
as might be necessary to prevent unreasonable interference.

The second proceeding involved the granting of a cer-
tificate for the operation of a radio telegraph station."

46 Ibid.
so Id., at § 48 : 11-2.
61 Id., at § 48: 11-5.
521d., at § 48 : 11-7.
53 Id., at § 48 : 11-11.
54 Re Atlantic Broadcasting

Corp., 13.11.R., 1930 E, 301 (1930) ;
Re American Radio News Corp.,

13

P.U.R., 1930 E, 406 (1930) ;
(1932) 3 Am L. REv. 453.

55 Re Atlantic Broadcasting
Corp., P.U.R., 1930 E, 301 (1930).

66 Re American Radio News
Corp., P.U.R., 1930 E, 406 (1930) ;
(1932) 3 Am L. REv. 453.
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§ 187. Validity of New Jersey and Michigan Statutes.
It has already been urged that one section of the Michi-

gan statute is invalid 57 and that one other section is prob-
ably invalid.58 It is now asserted that the remainder of
the Michigan statute 59 and the entire New Jersey legis-
lation 6° are invalid. Both laws seek to occupy a field of
commerce which is interstate and, therefore, within the
plenary power of Congress.61 Congress, the Federal Com-
munications Commission and the predecessor of the latter
have by statute and administrative regulation occupied
that part of the field of radio broadcasting into which New
Jersey and Michigan seek entry. The only necessary query
is whether these two state statutes are in conflict with the
laws and statutes of the United States.

This query must be answered in the affirmative since
both statutes seek to set up different standards from those
established in the Communications Act of 1934.62 The
New Jersey law enacts the standard of "public conveni-
ence and necessity".63 The Michigan law enacts the stand-
ard of "just and reasonable".64 These state statutes are
restrictions on interstate commerce in that a broadcaster
who is a licensee of the United States under the Congres-
sional power to regulate interstate commerce, is required
to conform to the regulations of a state embracing the same
activity.

Furthermore, neither statute is a valid exercise of the
police power of the respective States. The subject matter
is inherently national in scope and is not one properly for
police regulation. The health, morals and safety of the
public are not involved in the exercise of jurisdiction by
the states in the enactment of such regulatory statutes.

57 See § 185 supra.
58 Ibid.
59 2 MICH. COMP. L. (1929)

11726, Acts (1927) 131.
60W. J. REV. STAT. (1937)

48:11-1 et seq., Laws (1930) c. 3
61 See §§ 5-9 supra.

0.

62 48 STAT. 1064 (1934), 47
U.S.C.A. § 151 et seq. (1937).

63 N. J. REV. STAT. (1937) §

48: 11-1, Laws (1930) c. 30, § 1.
642 MICH. COMP. L. (1929) §

11726, Acts (1927) 131.
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Even if such statutes were held to be within the police
power of the states, they would nevertheless be unconsti-
tutional because Congress has already entered the field by
its own regulation, which from its similarity to the state
legislation would necessarily also have to be considered a
Federal police regulation. Since radio broadcasting is
interstate commerce, Congress may by its own police regu-
lation exclude state police power regulation in conflict
therewith.65

§ 188. State Statutes Which Seek to Regulate Interference
with Reception Only.

Several local statutes have been enacted to deal with the
problem of interferences with reception.

VERMONT : In Vermont, it is provided by law that the
Selectmen of a town may order the correction of a condi-
tion which "unreasonably and unnecessarily" disturbs or
interferes with the reception of radio waves. Such order
may be made only after complaint, notice and investiga-
tion."

MAINE : Since 1927, the law of Maine has been that it is
unlawful "to use any radio receiving set which radiates
radio waves between 200 meters wave length and 550
meters wave length which causes interference with the
reception of any other radio receiving set". Any malicious
or wanton interference with the reception on the described
wave lengths is deemed a crime."

OREGON : In 1931, an act was passed by the Legislature
of Oregon to prohibit interference by electrical means with
radio reception." This statute, however, exempts any
apparatus in interstate commerce and any apparatus
operating under the license or authority of the United
States.69 An exemption is given to X-ray apparatus
where it is equipped to avoid all unnecessary or reason -

65 2 (COLEY ON CONSTITUTIONAL 67 ME. REV. STAT. (1930) e. 141,
LIMITATION'S (8th ed., Carrington, § 30.
1927) 1274. 68 Oregon, Laws (1931) c. 245.

66 VT. Pus. ACTS (1931) 88. 69 Id., at § 2.
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ably preventable interference with radio reception and is
not negligently operated.7°

This law seeks to prohibit the use of any apparatus
"which shall cause reasonably preventable electrical inter-
ference with radio reception within the corporate limits of

any city or town. . . ." 7' The statute makes such use
a misdemeanor.72

Prior to the enactment of this law, it appears that the
practice in Oregon was, where the operation of an electric
power plant caused interference, to refer the complaint to
the Public Service Commission. On one such complaint,
the defendant power company was ordered to repair its
equipment to eliminate the hazard to the public but an
order to modify the plant equipment to prevent interfer-
ence with radio reception was refused. This decision was
founded on the difficulty of determining the effect of the
electrical construction on radio reception.73

State statutes which deal with local interferences with
reception, when so limited, are in aid of Federal regulation
of broadcasting and should be upheld.74

§ 189. State Statutes Which Regulate the Subject Matter and
Content of Radio Broadcasts: Generally.

Since a state may prohibit by the exercise of its police
power the entrance therein or carriage therefrom of
articles intrinsically inimical to the welfare, morals or
health of the public, may it so regulate the subject matter
and content of radio broadcasts as to exclude matters of
such nature 75

For purposes of this discussion, the problem of free
speech and censorship will not be considered.76 The gen-
eral principles which determine the jurisdiction of the
state to regulate radio broadcasting generally, are appli-

7OId.,at§1.
71 Id., at § 1.
72 Id., at § 3.
73 Fields v. Skarnania Light &

Power Co., P.U.R., 1926 B, 721

(Or. Pub. Serv. Comm., 1926).
74 Cf. Segal & Spearman, op.

cit. supra n. 39, 7.
75 See § 191 infra.
76 See Chapter XXXVIII. infra.
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cable here.77 Where the activity is commerce and inter-
state, the power of Congress to regulate is plenary and
supreme, and where Congress has entered the field, the
state is excluded except that it may regulate in the interests
of the welfare, morals and health of the people in the area
not occupied by Congress. The intent to exclude the states'
police power from regulation of an aspect of interstate
commerce must be expressed. Such intent will be implied
only where there is a direct conflict between the state and
Federal statutes.78

§ 190. Same: Jurisdictional Conflicts.
Two tests may be applied to determine the validity of a

state statute to regulate an aspect of interstate commerce
in pursuance of the police power. These tests are :

1. Has Congress by statute occupied that area of
interstate commerce?

2. Is the matter within the exercise of the police
power of the state?

When these tests are applied to various state statutes
which regulate the subject matter of radio broadcasts, it is
found that Congress in its enactments has occupied the
field of direct regulation of program content to a certain
limited extent only. The Federal Communications Com-
mission has operated within the general confines of the
powers delegated to it by Congress and has exercised con-
siderable indirect control over the contents of broadcast
programs."

Section 316 of the Communications Act of 1934 " pro-
hibits as a criminal offense the broadcast by radio of
advertisements or information concerning any lottery.
Section 317 of the same Act 81 requires the station operator
to inform the public when a program is sponsored. Sec -

77 See § 183 supra. 8° 48 STAT. 1088 (1934), 47
78 Ibid. U.S.C.A. § 316 (1937).
79 See § 559 infra. 81 Id., at 1089.
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(tion 326 82 prohibits the use of "obscene, indecent or pro-
fane language". Reference should here be made to the
powers of the Federal Trade Commission to control broad-
cast advertising through "cease and desist orders".83 A.

great area of direct regulation of the subject matter and
content of broadcast programs, however, has not been
completely occupied by Congress.

§ 191. Same: Same: How Resolved.
How much of this unoccupied area can be regulated by

the various states in the exercise of their police powers?
Where an attempt is made to regulate a matter which is
local in nature, although a subject of interstate commerce,
a state may constitutionally regulate if no control by
Congress over the matter has been established.84 Despite
the fact that the subject of interstate commerce is definitely
national in character, as is radio communication,85 a state,
in the valid exercise of its police power, may by its regula-
tion affect it incidentally so long as there results no control
or assumption by the state over interstate commerce."
Where the article to be regulated is not a legitimate subject
of commerce, this rule does not extend thereto."

Radio broadcasting being inherently national, a state
statute which seeks to regulate the subject matter or con-

s 2 Id., at 1091.
83 See §§ 541 a seq. infra.
84 See Atlantic & Pacific Tel.

Co. v. Philadelphia, 190 U.S. 160,
23 Sup. Ct. 817, 47 L.Ed. 995
(1885) ; Cooley v. Port Wardens,
53 U.S. 299, 13 L.Ed. 996 (1851) ;
Wilson v. Blackbird Marsh, 27

U.S. (2 Pet.) 245, 7 L.Ed. 412
(1829).

85 Federal Radio Comm. v. Nel-
son Bros. Bond & Mtge. Co., 289
U.S. 266, 53 Sup. Ct. 627, 77 L.Ed.
1166 (1932).

86 Lake Shore & Mich. So. Ry.

v. Ohio, 173 U.S. 285, 19 Sup. Ct.
465, 43 L.Ed. 702 (1899) ; N. Y.,
N. H. & Hartford R. R. Co. v.
New York, 165 U.S. 628, 17 Sup.
Ct. 418, 41 L.Ed. 853 (1897) ;
Smitte v. Alabama, 124 U.S. 465,
8 Sup. Ct. 564, 31 L.Ed. 508
(1888).

87 Sligh v. Kirkwood, 237 U.S.
52, 35 Sup. Ct. 501, 59 L.Ed. 835
(1915) ; Rasmussen v. Idaho, 181
U.S. 198, 21 Sup. Ct. 594, 45 L.Ed.
820 (1901) ; Plumley v. Massachu-
setts, 155 U.S. 461, 15 Sup. Ct.
154, 39 L.Ed. 223 (1894).
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tent of broadcast programs with its consequent effect upon
interstate commerce is valid only if no law of Congress
is in conflict therewith. It must be clear, however, that the
statute has only an incidental effect upon interstate com-
merce or that the subject of regulation is not a legitimate
subject of commerce. A state statute which prohibits or
limits the broadcast of commercial programs advertising
intoxicating liquors, tobacco or food and drug products
deemed inimical to public health and morals will be upheld
as a constitutional exercise of police power.

By regulation of the conduct of judges and attorneys,
a state may prevent the broadcast of a program purporting
to give legal advice by prohibiting their participation
therein.88

State regulation of persons and the enforcement of
private rights arising by reason of the contents of broad-
cast programs may continue where no conflict with Federal
regulation occurs by reason thereof.

§ 192. State Regulation of Broadcast Advertising by Un-
licensed Insurance Companies.

California,89 Maryland," Massachusetts 9I and Penn-
sylvania 92 have enacted legislation to prevent the broad-
cast of advertising matter for insurance companies not
licensed to carry on business within the respective states.

Although New York does not have such a statute, an
unsuccessful effort was made under Section 1199 of the
Penal Law 93 and Section 50 of the. Insurance Law 94 to

88 See Chapter XXXVI. infra.
89 California, Statutes (1933) e.

439, § 9.
90 Maryland, Laws (1935) a.

184, at 402.
91 Massachusetts, Acts (1933)

c. 25.
92 Pennsylvania, Laws (1933)

981.
93 N. Y. PENAL LAW, § 1199. In

part, this section reads as follows:

"Any person acting for himself
or for others, who solicits or pro-
cures, or aids in the solicitation or
procurement of policies or certifi-
cates of insurance from, or adjusts
losses or in any manner aids the
transaction of any business for any
foreign insurance corporation."
(Italics supplied.)

94 N. Y. INSURANCE LAW, § 50,
as amended by N. Y. Laws (1923)
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prosecute as unlawful, broadcast advertising for an unli-
censed foreign insurance company disseminated by a radio
station located in New York." In addition to advertising
the lower rates charged by such unlicensed insurance com-
pany, the defendant broadcast station invited communica-
tions from the listening public and requested that "all
inquiries for life insurance be mailed direct to the station
broadcasting or to the insurance company".96

While it is clear from the facts that the defendant station
was not a solicitor or an agent for the unlicensed insur-
ance company, the acquittal of the former would seem to
be erroneous because the statutes involved are more inclu-
sive than the limited interpretation which the court made
thereof.97 Both statutes state unequivocally that it is
c. 43, N. Y. Laws (1925), c. 526.
In part, this section reads as fol-
lows:

"No person or corporation shall
act as agent for any foreign insur-
ance corporation or insurer in the
transaction of any business within
this state . . . or in any way or
manner aid such corporation or
insurer in effecting insurance or
otherwise in this state, unless, such
corporation or insurer shall have
fully complied with the provisions
of this chapter."

95 People ex rel. Wood v. Inter-
national Broadcasting Corp. (un-
reported) N. Y. Gen. Sess., Nov. 7,
1932, Levine, J. The opinion of
Judge Levine is set out in extenso
in HALEY, THE LAW OP RAnio
PROGRAMS (U. S. Printing Off.,
1938) 10 ff.

96 (1932) 3 An?, L. REV. 187.
97 In People .ex rel. Wood v.

International Broadcasting Corp.,
supra n. 95, Judge Levine said:

" The defendants urge that the

acts complained of do not constitute
a violation of § 1199 of the penal
law since it rendered its services
solely as an advertiser. I cannot
entertain this view. The defendants
concede that messages it broadcast
invite inquiries and that the per-
sons who were interested could
address such inquiries to the de-
fendant which in turn undertook
to forward these inquiries to the
foreign insurance company and
that the defendant received com-
pensation on the basis of insurance
sold to listeners -in. I believe § 1199
of the penal law to be wholesome
legislation designed to protect the
people of this State against
fraudulent schemes of foreign com-
panies who cannot pass our high
standards for admission into this
State and to engage in the trans-
action of its business herein. I
cannot countenance or permit a
foreign insurance company to enter
this State unless properly qualified
by resorting to the devices of em-
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unlawful to aid any transaction of an unlicensed insurance
company." There is no doubt that the co-operative activ-
ity of the defendant broadcast station constituted an "aid"
to the foreign insurance company in effecting its unlicensed
business.

It would appear that a result contrary to that in New
York would be obtained in West Virginia, Idaho and Ken-
tucky. In Idaho, the Attorney General of that State was
of the opinion 99 that the operator of the broadcast station
acted as an agent to solicit business for an unlicensed
foreign insurance company. The Idaho statute 10° is
similar in intent and purpose to the New York pro-
visions.'°' In Kentucky, the Attorney General advised 1°2

ploying the radio as an agency in
the transaction of its business in
this State. I conclude therefore
that the defendants did a foreign
insurance company business to
transact its business.

" With respect to the alleged
violation of § 50 of the insurance
law I conclude that the defendants
did by its act in entering into the
contract with the Union. Mutual
Life Co. become an agent for that
company in the transaction of the
business of insurance.

"I find, however, a very fatal
defect in the prosecution of this
case. I find no proof that the
defendants under § 1199 of the
penal law or § 50 of the State
insurance law aided in the pro-
curement or solicitation of any in-
surance on behalf of foreign insur-
ance company not authorized to
do business in this State with a
resident of this State. It is true
that the defendant did concede
receiving inquiries from persons
who were interested in obtaining

insurance and that defendant re-
ceived compensation therefor, but
I find the record before me silent
as to where these inquiries came
from within the State or without
the State. The mere fact that the
defendants did broadcast a radio
message in this State on behalf of
a foreign insurance company not
authorized to do business within
this State is not sufficient to jus-
tify a conviction under the statutes,
unless it be further established that
such activity was with a person or
corporation or other entity within
this State."

98 N. Y. PENAL Law, § 1199;
N. Y. INSURANCE LAW, § 50. See
nn. 93 and 94 supra.

99 (1932) 3 Al. L. REv. 187,
n. 6. See HALEY, op. cit. supra
n. 95, 14.

100 IDAHO COMP. STAT. (1919)
§ 5013.

191 See nn. 93 and 94 supra.
102 OP. ATTY. GEN. (Ky., Mar.

8, 1932), (1932) 3 Aix L. REV. 455.
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that a "radio station violated Section 633 of the Kentucky
statutes in that it solicited and received applications for a
foreign insurance company without first having obtained
a license to act as an agent of such foreign company". It
was also given as the opinion of the Attorney General of
West Virginia 103 that the broadcast of advertising matter
and the receipt of applications for insurance, if forwarded
to a foreign, unlicensed insurance company by a broadcast
station incorporated in West Virginia, constituted the
station an agent of the unlicensed insurance company.

§ 193. Same: Pennsylvania, Louisiana and Maryland Statutes.
Statutes specially enacted or amended to meet this prob-

lem are identical in Pennsylvania,' O4 Louisiana 10° and
Maryland.'°6 These statutes provide as follows:

"Section 1 . . . it shall be unlawful . . . to publish by
radio broadcasting, in this Commonwealth, any advertisement
or other notice, either directly or indirectly, setting forth
the advantages of or soliciting insurance for any insurance
company . . . which has not been authorized to do business
in this Commonwealth.

" Section 2. No person, co -partnership, association or cor-
poration shall accept for publication . . . or for radio broad-
casting in this Commonwealth, any advertisement or other
notice . . . for any insurance company unless such advertise-
ment . . . is accompanied by a certificate from the Insur-
ance Department . . .

"Section 3. Any person . . . violating any of the provisions
shall be guilty of a misdemeanor . . ."

Under the foregoing statute, an absolute liability is
imposed upon the operator of a broadcast station for per-
mitting unlicensed insurance companies to make use of his
facilities. Investigation must be made of the advertiser's

103 OP. ATTY. GEN. (W. Va., 105 Louisiana, Acts (1935) No.
July 28, 1932), (1932) 3 AIR L. 23.

REV. 455. 106 Maryland, Laws (1935) 402.
104 Pennsylvania, Laws (1933)

981.
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legal ability to do business within the normal service area
of the station so as to prevent the broadcast of an adver-
tisement by foreign, unlicensed insurance companies.

§ 194. Same: Massachusetts and California Statutes.
Legislation on this point has also been enacted in Massa-

chusetts. The following pertinent language appears in the
statute : ' 07

"Section 1 . . . no person shall transmit or publish any
such advertisement for or on behalf of any such company or
source from a radio broadcasting station located in the Com-
monwealth."

An appropriate penalty is provided. This statute by its
terms seems to impose absolute liability upon the station
operator for the broadcast of advertisements by unlicensed,
foreign insurance companies.

Where an unlicensed insurance company uses the facili-
ties of a broadcast station to disseminate its advertise-
ments in California,' °8 the station is liable for violation of
the following statute :

"Any person, firm, corporation or association in this state,
broadcasting by radio or otherwise, or in any manner adver-
tising any such insurance company or insurer shall be deemed
to have violated the provisions of this section."

§ 195. Validity of State Statutes Regulating Broadcast Ad-
vertising of Insurance.

These statutes are valid insofar as they seek to regulate
the business of insurance within the respective states. The
business of insurance is one which is affected with the
public interest.' 09 It is properly a subject over which the

107 Massachusetts, Acts (1933)
c. 25.

°8 California, Statutes (1933)
e. 439, § 1.

1°8 Stipchick v. Metropolitan

Life Ins. Co, 277 U.S. 311, 48
Sup. Ct. 512, 72 L.Ed. 895 (1928) ;
La Tourette v. McMaster, 248 U.S.
465, 39 Sup. Ct. 160, 63 L.Ed. 362
(1919).
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police power of the state may be exercised.'" While the
state may not destroy the right of a citizen to enter into
insurance contracts with foreign insurance companies,"'
it may nevertheless regulate the activities within the state
of unlicensed insurance companies in such a reasonable
manner as to protect the public interest and welfare.12

§ 196. Municipal Regulation of Radio Broadcasting.
Municipal regulation is merely an aspect of state juris-

diction and regulation of radio broadcasting.' " The
municipal corporation cannot have any more power to
regulate radio broadcasting than the state which created
the municipality. Hence, the validity of any municipal
regulation may be tested by the same principles as apply
to state regulation.14 If a given enactment is valid as
a state regulation, then it must also be ascertained whether
under the statutes and constitution of the particular state,
such regulation is within the scope of the legislative power
delegated to the municipal corporation."5 Where there
has been such a delegation, the inquiry must be as to the

110 German Alliance Ins. Co. v.
Hale, 219 U.S. 307, 31 Sup. Ct.
246, 55 L.Ed. 229 (1911).

I I New York Life Ins. Co. v.
Dodge, 246 U.S. 357, 38 Sup. Ct.
337, 62 L.Ed. 772 (1918) ; Allgeyer
v. Louisiana, 165 U.S. 578, 17 Sup.
Ct. 427, 41 L.Ed. 832 (1897).

I 12 O'Gorman & Young v. Hart-
ford Ins. Co., 282 U.S. 251, 51
Sup. Ct. 130, 75 L.Ed. 324 (1930).

113 See §§ 183 et seq. supra.
114 Thus a city ordinance is

a law of the State within the mean-
ing of § 23 of the Judicial Code
as amended, which provides a re-
view by writ of error where the
validity of a law is sustained by
the highest court of the state in

which a decision in the suit could
be had." Zucht v. King, 260 U.S.
174, 176, 43 Sup. Ct. 24, 67 L.Ed.
194 (1922).

115 Municipal corporations "can
exercise no powers but those which
are conferred upon them by the
act by which they are constituted,
or such as are necessary to the
exercise of their corporate powers,
the performance of their corporate
duties, and the accomplishment of
the purposes of their association."
Shaw, C.J., Spaulding v. City of
Lowell, 23 Pick. (Mass.) 71, 74

(1839) ; 1 DILLON, MUNICIPAL

CORPORATIONS (5th ed., 1911)
§ 237.
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reasonableness of the exercise of the delegated power by
the municipal corporation.16

The municipal ordinances regulating radio broadcasting
may be classified as follows:

1. Ordinances which prescribe the physical characteris-
tics and location of the broadcast station.

2. Ordinances which seek to impose a license require-
ment to operate a broadcast station.

3. Ordinances which seek to regulate the subject matter
and content of broadcast programs.

In the following discussion it will be assumed that there
is a proper delegation of power to the municipal corpora-
tion and that the regulation is reasonable. In every case
it is necessary to examine the specific ordinances and the
enabling acts, general or special, which are applicable
thereto.

§ 197. Same: Ordinances Which Prescribe the Physical Char-
acteristics and Location of the Station.

Municipal ordinances which deal with wiring and fire
protection are considered elsewhere."' Any other type
of municipal ordinance which attempts to prescribe the
location of the transmitter and the height of the antenna
would be invalid. This result would be unchanged even if
the purpose of the ordinance were to prevent interference.
Congress has already entered the field of regulation of
interference with broadcast operations. Such local ordi-
nances are in conflict with the Congressional legislation
and the Federal administrative regulation.

By the Communications Act of 1934,"8 Congress gave
to the Federal Communications Commission, as it had to
the predecessor Federal Radio Commission, several broad

116 People v. Gibbs, 186 Mich.
127, 152 N.W. 1053 (1915) (An
ordinance regulating hours of busi-
ness of auctioneers was held to be
an unreasonable regulation). See
People v. Ericsson, 263 Ill. 368,

105 N.E. 315 (1914) ; Reinman v.
Little Rock, 237 U.S. 176, 35 Sup.
Ct. 511, 59 L.Ed. 900 (1914).

117 See §§ 237-240 infra.
118 48 STAT. 1081 (1934), 47

U.S.C.A. § 301 et seq. (1937).



206 LAW OF RADIO BROADCASTING § 198

powers in order to eliminate interference. The Federal
Communications Commission's licenses, rules and regula-
tions are all drawn with great care and particularity as
to the location of the station in order to prevent inter-
ference.' ' 9

So long as local zoning laws do not attempt to prescribe
the location of the broadcast station, their validity is
unquestionable insofar as they deal with local problems.
These ordinances may seek to prevent the erection of
towers and other structures in certain neighborhoods
which tend to destroy the character of the area. Neverthe-
less, as between the designation in the operating license
issued by the Federal Communications Commission and
the provisions in the zoning ordinance, the former will
prevail.

§ 198. Same: Ordinances Which Impose a License Require-
ment or Tax to Operate a Broadcast Station.

Ordinances which impose a license requirement or tax
to operate a broadcast station are uniformly invalid as
a regulation of interstate commerce. No state or munici-
pality may lawfully require any person to pay a tax or
comply with any requirement as a condition precedent to
that person's participation in interstate commerce.' 2° In
Whitehurst v. Grimes,'2' the plaintiff, a licensed amateur
radio operator under the Radio Act of 1927,122 sought
relief against a municipal ordinance requiring all persons
operating a commercial or private station to pay a license
fee. An injunction was issued against the enforcement of
the ordinance on the ground that it was an interference
with interstate commerce.' 23

119 See FEDERAL COMMUNICA-

TIONS COMMISSION, Rules and
Regulations.

129 See Chapter XII. infra.
121 21 F.(2d) 787 (D.Ky.,

1927). Accord: Station WBT v.

Poulnot, 46 F.(2c1) 671 (D.S.C.,
1931).

122 44 STAT. 1162 (1927).
123 Whitehurst 'V. Grimes, 21

F.(2d) 787 (D.Ky., 1927). Ac-
cord: Station WBT v. Poulnot, 46
F.(2d) 671 (D.S.C., 1931).
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§ 199. Same: Ordinances Which Regulate the Subject Matter
of Broadcast Programs.

The validity of ordinances which regulate the subject
matter of radio broadcasts would be determined by the
same tests as are applied to similar state statutes.'24
Such ordinances may be valid if they affect interstate com-
merce only incidentally or indirectly without interfering
with or burdening that activity. Similarly, their validity
cannot be attacked if they attempt to regulate objects not
properly or legitimately subjects of commerce. If such
ordinances deal with purely local matters and present no
conflict with Federal regulation of radio broadcasting, they
may validly be enforced.

124 See § 189 et seq. supra,



Chapter XII.

JURISDICTION TO TAX RADIO
BROADCASTING.

PAGE

SECTION 200. State Taxation: Generally 208

201. State Excise Taxation of Radio Broadcasting 211

202. Excise Taxes: May Not Be Levied on Business of
Radio Broadcasting 213

203. Fisher's Blend Station, Inc. v. Washington: State

Gross Receipts Tax Unconstitutional 214

204. Arizona Gross Receipts and Privilege Tax on Broad-
cast Advertising Unconstitutional 217

205. Real Basis of Unconstitutionality of State Excise
Taxation of Radio Broadcasting 218

206. State Taxation of Property Located Within State
Allowed 220

207. Intangible Property Values of a Broadcast Station
May Not Be Apportioned Between States 221

208. State or Local Tax on Sales of Broadcast Facilities
Invalid 223

209. State Taxation of Radio Receiving Sets 224

210. Nature of Tax on Radio Receiving Sets 225

§ 200. State Taxation Generally.
The taxation power of a state is limited and controlled

by the provisions of the -United States Constitution.' Each

local tax enactment must be examined to determine
whether it violates the Federal Constitution. The analysis
must not depend upon any mere question of form, con-
struction or definition, but upon the practical operation of
the tax imposed.2

I COOLEY, THE LAW OP TAXA- (1919); American Mfg. Co. v. St.

mort (4th ed., 1924) § 131 et seq. Louis, 250 U.S. 459, 39 Sup. Ct.
2. Shaffer v. Carter, 252 U.S. 37, 522, 63 L.Ed. 1084 (1918) ; Crew

40 Sup. Ct. 221, 64 L.Ed. 445 Levick Co. v. Pennsylvania, 245
208
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The constitutional limitations upon the power of the
state to tax radio broadcasting are :

(1) A state cannot tax property or business beyond its
territorial jurisdiction.3

(2) Local tax burdens on interstate commerce are
unconstitutional under the "commerce clause" 4 of the
Constitution.5

Since radio broadcasting has been held to be interstate
commerce,6 it is included within the constitutional pro-
tection of that activity. All interstate commerce is immune
from direct and indirect burdens imposed by acts of state
and local governments.' The states are thereby restricted
to the taxation of intrastate commerce 8 or to the taxation
of property used in interstate commerce but situated in

U.S. 292, 38 Sup. Ct. 126, 62

L.Ed. 295 (1917) ; Mountain Tim-
ber Co. v. Washington, 243 U.S.
219, 37 Sup. Ct. 260, 61 L.Ed. 685
(1916).

3 State Tax on Foreign Held
Bonds, 15 Wall. (82 U.S.) 300,
21 L.Ed. 179 (1872) ; Gloucester
Ferry Co. v. Pennsylvania, 114
U.S. 196, 5 Sup. Ct. 826, 29 L.Ed.
158 (1885) ; Frick v. Pennsylvania,
268 U.S. 473, 45 Sup. Ct. 603, 69
L.Ed. 1058 (1925) ; COOLEY op. cit.
supra n. 1, § 94.

4 UNITED STATES CONSTITUTION,
Article I, § 8, Cl. 3.

5 See § 203 infra.
6 For taxation purposes: Fish-

er's Blend Station, Inc. v. Tax
Commission of State of Washing-
ton, 297 U.S. 650, 56 Sup. Ct. 608,
80 L.Ed. 956 (1936) ; Station
WBT, Inc. v. Poulnot, 46 F.(2d)
671 (E.D.S.C., 1931) ; Whitehurst
v. Grimes, 21 F.(2d) 787 (E.D.
Ky., 1927).

Broadcasting has also been held
14

to be interstate commerce by the
Federal courts in upholding Fed-
eral regulatory legislation. See § 5
supra.

7 COOLEY, op. cit. supra n.
§ 368 et seq.

8 Fisher's Blend Station, Inc. v.
Tax Commission of State of Wash-
ington, 297 U.S. 650, 56 Sup. Ct.
608, 80 L.Ed. 956 (1936) ; Cooney
v. Mountain States T. & T. Co.,
294 U.S. 384, 55 Sup. Ct. 477, 79
L.Ed. 934 (1935) ; Sprout v. South
Bend, 277 U.S. 163, 48 Sup. Ct.
502, 72 L.Ed. 833 (1927) ; Crew
Levick Co. v. Pennsylvania, 245
U.S. 292, 38 Sup. Ct. 126, 62 L.Ed.
295 (1917) ; Galveston, H. & S. A.
R. Co. v. Texas, 210 U.S. 217, 28
Sup. Ct. 638, 52 L.Ed. 1031
(1908) ; Leloup v. Port of Mobile,
127 U.S. 640, 8 Sup. Ct. 1380, 32
L.Ed. 311 (1888) ; Phila. & So.
Mail S. S. Co. v. Pennsylvania, 122
U.S. 326, 7 Sup. Ct. 1118, 30 L.Ed.
1200 (1887).
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the state.9 A state cannot tax gross receipts from radio
broadcasting directly or the privilege to engage in such
commerce, nor can it in any other way interfere unduly
with the conduct of radio broadcasting since such taxation
would contravene the "commerce clause".1°

Congress alone may exercise its power to tax upon
matters within the domain of Federal regulation. Even
where no specific taxation legislation has been enacted
by Congress, but where it has already entered the field by
regulation of a specific phase of interstate commerce, such
as radio broadcasting, no legislation infringing upon the
jurisdiction of Congress within the limits of its regulatory
power, may validly be enacted by state or local govern-
ments." This proposition is illustrated by the unconsti-
tutionality of considerable legislation enacted by the states
as a means of deriving revenue from interstate commer-
cial activities. These statutes fell because they invaded
the field of Federal regulation.'2

9 St. Louis Elec. Ry. Co. v.

Missouri, 256 U.S. 314, 41 Sup.
Ct. 488, 65 L.Ed. 946 (1920) ;
Wells Fargo & Co. v. Nevada, 248
U.S. 165, 39 Sup. Ct. 62, 63 L.Ed.
190 (1918) ; Baltic Min. Co. v.

Massachusetts, 231 U.S. 68, 34
Sup. Ct. 15, 58 L.Ed. 127 (1913) ;
Old Dominion S. S. Co. v. Vir-
ginia, 198 U.S. 299, 25 Sup. Ct.
686, 49 L.Ed. 1059 (1904).

10 Fisher's Blend Station, Inc.
v. Tax Commission of State of
Washington, 297 U.S. 650, 56 Sup.
Ct. 608, 80 L.Ed. 956 (1936) ;
Gloucester Ferry Co. v. Pennsyl-
vania, 114 U.S. 196, 206 (1885) ;
Union Refrigerator Transit Co. v.
Kentucky, 199 U.S. 194, 26 Sup.
Ct. 36, 50 L.Ed. 150 (1905).

I I See §§ 7, 8, 9, 183, 189, 191
supra.

12 Fisher's Blend Station, Inc.
v. Tax Commission of State of
Washington, 297 U.S. 650, 56 Sup.
Ct. 608, 80 L.Ed. 956 (1936) ;
Cooney v. Mountain States T. &. T.
Co., 294 U.S. 384, 55 Sup. Ct.
477, 79 L.Ed. 934 (1935) ; Sprout
v. South Bend, 277 U.S. 163, 48
Sup. Ct. 502, 72 L.Ed. 833 (1927) ;
Crew Levick Co. v. Pennsylvania,
245 U.S. 292, 38 Sup. Ct. 126, 62
L.Ed. 295 (1917) ; Galveston, H. &
S. A. R. Co. v. Texas, 210 U.S.
217, 28 Sup. Ct. 638, 52 L.Ed.
1031 (1908) ; Leloup v. Port of
Mobile, 127 U.S. 640, 8 Sup. Ct.
1380, 32 L.Ed. 311 (1888) ;
& So. Mail S. S. Co. v. Pennsyl-
vania, 122 U.S. 326, 7 Sup. Ct.
1118, 30 L.Ed. 1200 (1887).
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It is important to note that a radio broadcast station
may not avoid taxation by a state on the ground that it
is an instrumentality of the Federal government. A radio
broadcast station is not a Federal instrumentality even
though, as a prerequisite to its operation, a license by the
Federal Communications Commission is necessary.'3 The
station license, rather than the station itself, is the means
employed by the Federal government to execute its con-
stitutional powers over interstate commerce. The busi-
ness of radio broadcasting is almost universally carried
on for private profit and in normal times does not involve
the conduct of any governmental function.' 4 This is true
despite the fact that in many cases the licensed radio
broadcast stations are operated by corporations organized
under state laws. Irrespective of the franchise or rights
acquired by a radio broadcast station from the United
States by the grant of a license, such rights are exempt
from taxation by a state.t5

The following discussion of the constitutional aspects
of state taxation of radio broadcasting may be divided
into (a) property taxes on chattels and other tangible or
intangible property and (b) excise taxes upon either the
privilege of engaging in or the actual conduct of business.

§ 201. State Excise Taxation of Radio Broadcasting.
Although the distinction is sometimes a narrow one, a

tax on an occupation or privilege, whether it is called
a "license tax", an "occupation tax" or a "privilege
tax", is not a tax upon property. They are separate and
distinct species of taxes; they are controlled by entirely
different rules and are essentially different in both their

13 Cf. Willeutts v. Bunn, 282
U.S. 216, 51 Sup. Ct. 125, 75 L.Ed.
304 (1931) ; Broad River Power
Co. v. Query, 288 U.S. 178, 53
Sup. Ct. 326, 77 L.Ed. 685 (1933).

14 See §§ 215 and 216 infra.
15 Federal franchises cannot be

taxed by the states. California v.
Central Pac. R. Co., 127 U.S. 1,
8 Sup. Ct. 1073, 32 L.Ed. 150
(1887) ; Beckhoefer, State Taxa-
tion of Radio Communication
(1931) 1 JOURN. RADIO L. 477,
485.
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character and mission. The sole function of a property
tax is to raise revenue. It never imposes conditions upon
the use of property or the exercise of a privilege. A
license or occupation tax is imposed as one of the condi-
tions upon the right to exercise a given privilege, its
primary object being to regulate and control the business
affected.

The interstate character of the business does not exempt
broadcasting corporations from the payment of the tax
imposed upon every corporation for the privilege of
organization and the exercise of such corporate franchise
in the State of incorporation." This is commonly called
the organization tax. Organization taxes cannot be levied
in such form, manner or amount as to constitute an impost
for the right to engage in interstate commerce even though
the corporation has been created for that purpose.'7

A foreign corporation, although engaged in interstate
commerce, which is doing business within a state, may be
required to pay a license or franchise tax where it clearly
appears that the tax is for the privilege of carrying on
intrastate business." This tax upon foreign corporations
for the privilege of doing business is analogous to the
organization tax upon domestic corporations.'9

" Cf. City Properties Co. v.

Jordan, 163 Cal. 587, 126 Pac. 351
(1912) ; Chicago & E. I. Ry. Co.
v. State, 153 Ind. 134, 51 N.E.
924 (1898). See also Diamond
Glue Co. v. United States Glue
Co., 187 U.S. 611, 23 Sup. Ct. 206,
47 L.Ed. 328 (1903).

17 Western Union Tel. Co. v.,
Kansas, 216 U.S. 1, 30 Sup. Ct.
190, 54 L.Ed. 355 (1911) ; Ludwig
v. Western Union Tel. Co., 216

U.S. 146, 30 Sup. Ct. 280, 54 L.Ed.
423 (1910) ; Postal Tel. Co. v. City
of Portland, 228 Fed. 254 (D.C.

Or., 1915) ; Western Union Tel.
Co. v. Trapp, 186 Fed. 114 (C.C.A.
8th, 1911) ; Western Union Tel.
Co. v. Weaver, 5 F.Supp. 493
(D.C. Neb., 1932).

IS Ewing v. City of Leaven-
worth, 226 U.S. 464, 33 Sup. Ct.
157, 57 L.Ed. 303 (1917) ; Gibson
County v. Pullman Car Co., 42
Fed. 572 (C.C.W.D. Tenn., 1890) ;
Nashville v. Alabama, 134 Ala.
414, 32 So. 731 (1902) ; City of
York v. Chicago R. Co., 56 Neb.
572, 76 N.W. 1065 (1898).

19 Ibid.
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§ 202. Excise Taxes: May Not Be Levied on Business of
Radio Broadcasting.

Occupation, privilege or license taxes may not be exacted
from radio broadcast station licensees by any state since
the business is interstate. A state cannot tax interstate
commerce ; it cannot lay a tax upon the business
which constitutes such commerce or upon the privilege of
engaging therein.2°

The fact that a portion of the business is intrastate and
therefore taxable, does not justify a tax either upon the
interstate business or upon the whole business without
discrimination." Where a corporation is doing both
intrastate and interstate business, a state may impose a
license tax on its strictly intrastate business, provided
the local business is real and substantial and not so con-
nected with interstate commerce as to render a tax upon it
a burden upon the interstate business of the corporation.22

20 Sprout v. South Bend, 277
U.S. 163, 48 Sup. Ct. 502, 78 L.Ed.
833 (1928) ; Kansas City, etc. Ry.
Co. v. Memphis R. R., 240 U.S.
227, 36 Sup. Ct. 261, 60 L.Ed. 617
(1915) ; Barrett v. New York, 232
U.S. 14, 34 Sup. Ct. 203, 58 L.Ed.
483 (1913) ; Crutchen v. Kentucky,
141 U.S. 47, 11 Sup. Ct. 851, 35
L.Ed. 649 (1890) ; Leloup v. Mo-
bile, 127 U.S. 640, 8 Sup. Ct. 1380,
32 L.Ecl. 311 (1888).

21 Leloup v. Mobile, 127 U.S.
640, S Sup. Ct. 1380, 32 L.Ed.
311 (1888).

22Williams v. Talladega, 226
U.S. 404, 33 Sup. Ct. 116, 57 L.Ed.
275 (1912) ; Cooney v. Mountain
States Tel. & Tel. Co., 294 U.S.
384, 55 Sup. Ct. 477, 79 L.Ed. 934
(1935). See Station WBT, Inc.
v. Pouliot, 46 F.(2d) 671 (E.D.
S.C., 1931).

In Cooney v. Mountain States

Tel. Tel. Co., supra, an injunc-
tion was issued against the collec-
tion of an annual license tax for
each telephone instrument used by
a telephone company in the State
of Montana. The plaintiff was a
Colorado company doing an inter-
state business. Mr. Chief Justice
Hughes said, at page 393:

" Where the tax is exacted from
one doing both an interstate and
intrastate business, it must appear
that it is imposed solely on account
of the latter; that the amount ex-
acted is not increased because of
the interstate business done; that
one engaged exclusively in inter-
state commerce would not be
subject to the tax; and that one
who is taxed could discontinue the
intrastate business without also
withdrawing from the interstate
business."
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No allocation may be made of income, capital stock or
assets of a broadcast station to its intrastate business
for the purpose of a state occupation tax. A state which
seeks to impose such a tax would be held to tax the inter-
state activities of radio broadcast stations, or the privilege
to engage therein. This it has no authority to do.23
Were it possible to differentiate reasonably the intrastate
activities of a broadcast station from its interstate opera-
tion, undoubtedly a state could levy such an excise
tax.24 In the present stage of the development of radio
communication, no such differentiation is possible.26

While there is one case to the contrary,26 it is accepted
as the rule to -day that occupation or license taxes may
not be levied by a state upon radio broadcasting, which
is interstate comraerce.27

§ 203. Fisher's Blend Station, Inc. v. Washington: State
Gross Receipts Tax Unconstitutional.

In the ease of Fisher's Blend Station, Inc. v. Tax Com-
mission of Washington," the United States Supreme Court
held that a State occupation tax, measured by the gross

23 International Paper Co. v.

Massachusetts, 246 U.S. 135, 38

Sup. Ct. 292, 62 L.Ed. 624 (1917) ;
Baltic Min. Co. v. Massachusetts,
231 U.S. 68, 34 Sup. Ct. 15, 58
L.Ed. 127 (1913) ; Western Union
Tel. Co. v. Kansas, 216 U.S. 1, 30
Sup. Ct. 190, 54 L.Ed. 355 (1909).

24 cf. Cooney v. Mountain
States Tel. & Tel. Co., 294 U.S.
384, 55 Sup. Ct. 447, 79 L.Ed. 934
(1935) ; Kelver v. Stewart, 197

U.S. 60, 25 Sup. Ct. 403, 49 L.Ed.
663 (1905) ; New York v. Knight,
192 U.S. 21, 24 Sup. Ct. 202, 48
L.Ed. 325 (1904); COOLEY, op. cit.
supra n. 1, §§ 383, 389.

25 See Fisher's Blend Station,

Inc. v. Tax Commission of State
of Washington, 297 U.S. 650, 56
Sup. Ct. 608, 80 L.Ed. 956 (1936).

26 City of Atlanta v. Oglethorpe
University, 178 Ga. 379, 173 S.E.
110 (1934).

27 Fisher's Blend Station, Inc.
v. Tax Commission of State of
Washington, 297 U.S. 650, 56 Sup.
Ct. 608, 80 L.Ed. 956 (1936) ;
Whitehurst o. Grimes, 21 F. (2d)
787 (E.D.Ky., 1927); Station
WBT, Inc. Poulnot, 46 F.(2d)
671 (E.D.S.C., 1931).

28 297 U.S. 650, 56 Sup. Ct. 308,
80 L.Ed. 956 (1936). See Com-
ment (1936) 45 YALE L. J. 498;
Note (1936) 49 11.artv. L. REV. 473.
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receipts from radio broadcasting by stations within the
State, is unconstitutional. The Washington Supreme
Court 29 whose decision was reviewed on certiorari, had
conceded that broadcasting was commerce, and that the
broadcast by the station of its own sustaining programs,
for which no compensation was received, was interstate
commerce.3° The Washington Supreme Court, however,
concluded that the business of transmitting commercial
broadcasts was not interstate commerce since in such
instances, the station furnished its facilities to its cus-
tomers for broadcasts of their respective programs within
the State. This was analogized to the business of pro-
viding a bridge for the use of others to cross state lines,
which is not commerce.3' The State Court reasoned that
the broadcast station completes its business operations by
making its facilities available to commercial advertisers.
The Court further found that thereafter, the advertiser
is engaged in interstate commerce, but the broadcast
station, having fulfilled its obligations, is not.

The United States Supreme Court dismissed this
argument by stating: 32

29 182 Wash. 163, 45 P. (2d) 942
(1935).

39 Cf. Van Dusen v. Dept. of
Labor, 158 Wash. 414, 290 Pac.
803 (1930).

31 See Henderson Bridge Co. v.
Kentucky, 166 U.S. 150, 17 Sup.
Ct. 532, 41 L.Ed. 593 (1896) ;
Detroit International Bridge Co. v.
Corporation Tax Board, 294 U.S.
83, 55 Sup. Ct. 332, 79 L.Ed. 777
(1935).

32 Mr. Justice Stone in Fisher's
Blend Station, Inc. v. Tax Com-
mission of State of Washington,
297 U.S. 650, 653, 56 Sup. Ct. 608,
80 L.Ed. 956 (1936).

In Note (1935) 84 U. OF PA. L.
REV. 251, 252, the following criti-

cism is made of the State Court in
the Fisher's Blend case:

" Obviously, from a factual
viewpoint the Court's reasoning is
faulty. In order to insure the
transmission of a message it is
necessary for the broadcasting
company constantly to employ
technicians, operators, etc., to
regulate the power, volume and
clarity of tone. Such a situation
is hardly comparable to bridge
operation, where once the bridge
is constructed and made ready for
use, the one crossing the bridge
needs generally no aid from the
operating company to get to the
other side."
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"But it sufficiently appears . . . that appellant and not
the customer, generates the electric current and controls the
apparatus (generator, transmitter and their controls) by
which the sounds are broadcasted . . .; that the broadcasting
of radio emanations, as distinguished from the production
of the sounds broadcasted, is effected by appellant and not
by its customers.

" The sounds broadcasted are not transmitted from the
microphone to the ears of listeners in other states. They do
not pass as sound waves to the receiving mechanisms. They
serve only to enable the broadcaster, by the use of appropriate
apparatus to modulate the radio emanations which he gen-
erates. These emanations as modulated, are projected through
space to the receiving sets."

The United States Supreme Court then held the busi-
ness of radio broadcasting to be interstate commerce. To
declare the gross receipts tax unconstitutional, it was not
necessary for the Court to find that any activities of a
station were intrastate. So long as some activities are
interstate and. commerce, an indiscriminate tax on the
entire gross receipts is invalid. Mr. Justice Stone, in
the Fisher's Blend case further said:33

"It is enough that the present is not such a tax, but is
levied on gross receipts from appellant's entire operations,
which include interstate commerce. As it does not appear
that any of the taxed income is allocable to intrastate com-
merce, the tax as a whole must fail."

It is significant that the Fisher's Blend case specifically
does not decide the validity of a state tax on the genera-
tion of the energy necessary to broadcasting, or of a tax
on other local activities of a station as distinguished from
the business of broadcasting.34 Insofar as any local
activities of a broadcast station are connected with its

33 Fisher's Blend Station, Inc. v. Sup. Ct. 608, 80 L.Ed. 956 (1936).
Tax Commission of State of Wash- 34 Ibid.
ington, 297 U.S. 650, 656, 56
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general communication business, they are not taxable by
a state.

It is quite clear that even had the gross receipts tax
statute involved in the Fisher's Blend case attempted to
segregate the local portion of a broadcast station's busi-
ness, it would be unconstitutional. Such a segregation
for tax purposes is valid only where the concern so sought
to be taxed is able to withdraw from its intrastate business
without concluding its interstate business.35

It is again submitted that in view of the present status
of radio broadcasting, any attempt by the several states
to segregate the local business of broadcast stations
is impractical.36 The electro-magnetic waves move at
the speed of light and it is impossible to confine them
within state lines. All radio communications travel
actually or potentially across state lines. For purposes
of taxation, radio broadcasting must be considered entirely
interstate commerce. The radio broadcasting business is
not so separable as to allow withdrawal from broadcasting
to intrastate listeners without a similar relinquishment of
the interstate audience.

§ 204. Arizona Gross Receipts and Privilege Tax on Broadcast
Advertising Unconstitutional.

Since the Fisher's Blend decision, other attempts have
been made to levy taxes upon the business of advertising
by radio. An enactment in Arizona seeks to tax the gross
receipts from radio advertising within its territory for
the privilege of carrying on such activities therein.37
This statute is loosely worded and seems to tax either
the broadcast station or the advertiser, or both.38 The
statute makes an attempt to segregate intrastate from

35 Cooney v. Mountain States
Tel. & Tel. Co., 294 U.S. 384, 394,
55 Sup. Ct. 477, 79 L.Ed. 934
(1935) ; Sprout v. South Bend,

277 U.S. 163, 171, 48 Sup. Ct. 502,
72 L.Ed. 833 (1928).

36 See §§ 202, 203 supra.
37 ARIZONA, Suss. L. (1937),

c. 2, § 2, subd. c (8) and § 11,
subd. a.

381d., § 2, subd. a (8).
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interstate radio advertising. Since such segregation is not
possible, the declaration limiting the tax to intrastate
activities is an impotent gesture. So far as radio broad-
cast advertising is concerned, the Arizona statute seems
to fall within the prohibition of the Fisher's Blend
decision.

It is submitted that the Arizona statute is unconstitu-
tional insofar as it seeks to impose the requirement that
a license be obtained for the privilege of engaging in the
business of advertising by radio in that State.39 This
is true despite the fact that a nominal license fee of one
dollar is payable thereunder. The statute further expressly
provides that the issuance of such a privilege license is
conditioned upon payment of the gross receipts tax.4°
The Arizona privilege tax violates the United States Con-
stitution in that segregation of intrastate and interstate
operations is practically impossible in broadcast advertis-
ing. Moreover, the Fisher's Blend case conclusively
decided that radio broadcast advertising is interstate com-
merce; consequently, such operations may not be taxed
by the states.4'

The Arizona statute is typical of tax legislation pro-
posed in many states, but in most states, these bills have
not been enacted into law.

§ 205. Real Basis of Unconstitutionality of State Excise Tax-
ation of Radio Broadcasting.

The real basis for the non -allowance of state excise taxa-
tion of radio broadcasting is revealed by the question
raised where the emissions of the station sought to be
taxed lose their receptivity before approaching the state
lines. It is held that such a broadcast station is engaged
in interstate commerce because it does interfere or may
potentially interfere with radio communications passing

39Id., § 11. v. Tax Commission of State of
4o § 11(b). Washington, 297 U.S. 650, 56 Sup.
41 Fisher's Blend Station, Inc. Ct. 608, 80 L.Ed. 956 (1936).
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interstate.42 Such a station must have a license from the
Federal Communications Commission.43 A state is even
excluded from regulation of a station whose power is so
limited.

Since a tax is more than a mere exaction, in that it is
a regulation, any effort by a state to impose a license
tax upon a radio broadcast station is a regulation of inter-
state commerce. It was so correctly held in Whitehurst
v. Grimes." The power to regulate radio broadcasting
and its incidents is exclusively in the Congress." To
allow any state excise taxation of radio broadcasting is
to infringe upon that power.

It is submitted that City of Atlanta v. Oglethorpe Uni-
versity 46 is erroneously decided. In that case, the City
of Atlanta, in pursuance of its power conferred by charter,
levied an occupation tax in the form of a license require-
ment upon radio broadcast stations. The Georgia Supreme
Court upheld the tax on the ground that the messages
received by the station were for intrastate transmission
and that the mere fact that some messages may be received
beyond the State lines does not make the station's business
interstate commerce.

If the Court's conclusion be correct, there is no doubt
that the whole system of Federal regulation would have
to be scrapped since many stations receive only messages
for intrastate transmission. This decision would allow
state regulation of radio broadcasting. As such, it cannot
be sustained. In view of the holdings in the Fisher's
Blend case 47 and Whitehurst v. Grimes" that radio
broadcasting is interstate commerce, despite the intention

42 See United States v. Gregg, 5 46 178 Ga. 379, 173 S.E. 110
F.Supp. 848 (D.C. Texas, 1934) ; (1933).
§ S supra. 47 297 U.S. 650, 56 Sup. Ct. 608,

43 Ibid. 80 L.Ed. 956 (1936).
44 21 F.(2d) 787 (E.D. Ky., 48 21 F.(2d) 787 (E.D. Ky.,

1927). 1927).
45 §§ 5-8 supra.
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of the broadcaster to reach only intrastate audiences, the
Oglethorpe case is erroneous and should not be followed.

The real basis for the rule against state taxation of
the business of radio broadcasting is found in the neces-
sity to protect the power of Congress to regulate that
industry, free from interference by state governments.

§ 206. State Taxation of Property Located Within State
Allowed.

The state possesses the power to tax all personal and
real property situated within its territory 49 even though
the property is used for purposes of interstate com-
merce.5° Whatever its form, if such tax is essentially
only a levy upon property 5' and is not discriminatory,
it does not violate the "commerce clause ".52 Any law
taxing tangible property, which is based on an ad valorem
measure and which is aimed at the intrinsic worth of
the physical property of the broadcaster, presents no
constitutional problems.

Difficulty does arise in drawing the line between taxes
which burden interstate commerce and those whereby the
legislature is simply seeking to impose a property tax
within its legitimate power, measured in part by the income

49 St. Louis R. Co. v. Missouri,
256 U.S. 314, 41 Sup. Ct. 488, 65
L.Ed. 946 (1920) ; Savings, etc.
Soc. v. Multomah County, 169 U.S.
421, 18 Sup. Ct. 392, 42 L.Ed. 803
(1898); Marye v. Baltimore & Ohio
R. Co, 127 U.S. 117, 8 Sup. Ct.
1037, 32 L.Ed. 94 (1888) ; McCul-
loch v. Maryland, 4 Wheat. 316,
17 U.S. 315 (1819) ; New York v.
Mclean, 170 N.Y. 374, 63 N.E.
380 (1902) ; COOLEY, THE LAW OP
TAXATION (4th ed., 1924), § 384.

99 Schwab v. Richardson, 263

U.S. 88, 44 Sup. Ct. 60, 68 L.Ed.
183 (1923) ; Maine v. Grand Trunk

R. Co., 142 U.S. 217, 12 Sup. Ct.
807, 35 L.Ed. 994 (1891).

91 Adams Express Co. v. Ohio,
165 U.S. 194, 17 Sup. Ct. 305, 41
L.Ed. 683 (1897) ; Postal Tel. Co.
v. Adams, 155 U.S. 688, 15 Sup.
Ct. 268, 39 L.Ed. 311 (1895).

52 See Marye v. Baltimore &
Ohio R. Co., 127 U.S. 117, 8 Sup.
Ct. 1037, 32 L.Ed. 94 (1888); Old
Dominion S. S. Co. v. Virginia,
198 U.S. 299, 25 Sup. Ct. 686, 49
L.Ed. 1059 (1905) ; Western Union
Tel. Co. v. Taggart, 163 U.S. 1,
16 Sup. Ct. 1054, 41 L.Ed. 49
(1896).
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from transactions in interstate commerce. A state has
the power to impose such an excise or franchise tax on
a radio broadcast station so long. as it is in effect a tax
on the property of the broadcaster within the state.53
Such a tax must be in lieu of all other taxes upon the
property of the taxpayer.54 "By whatever name the exac-
tion may be called, if it amounts to no more than the
ordinary tax on property or a just equivalent therefor
ascertained by reference thereto, it is not open to attack
as inconsistent with the Constitution." 55

The question of whether the legislature is seeking to
tax property or interstate commerce is essentially a prac-
tical one 56 to be determined by the court, taking the whole
scheme of taxation into account.57

§ 207. Intangible Property Values of a Broadcast Station May
Not Be Apportioned Between States.

Since the tangible property of the broadcast unit usually
consists of studios and a transmitter situated in the same
state, both the tangible and intangible property have a
situs and no problem of allocation of the taxable values
would arise.

However, in many cases, notably in the New York
metropolitan area, the transmitter is located in an adja-
cent state. In one case, studios are located in both New
York and New Jersey, while the transmitting apparatus

63 Cf. Tidewater Pipe Co. v.
State Board of Assessors, 57 N.J.L.
516, 31 Atl. 220 (1895) ; Comment
(1936) 45 YALE L. J. 495.

54 In U. S. Express Co. v.
Minnesota, 223 'U.S. 335, 32 Sup.
Ct. 211, 56 L.Ed. 459 (1911) a
state statute taxed express com-
panies on their property employed
within Minnesota at a rate of 6%
of their gross receipts. The tax
so measured was in lieu of all
other taxes on the property and

was held to be an exercise in good
faith of legitimate taxing power.
See Coorzy, THE LAW OF TAXA-
TION (4th ed., 1924) § 384.

65 Fuller, C.J., in Postal Tele-
graph v. Adams, 155 U.S. 688, 15
Sup. Ct. 269, 39 L.Ed. 311 (1891).

56 People ex rel. Alpha Portland
Cement Co. v. Knapp, 230 N.Y.
48, 129 N.E. 202 (1920).

57 Galveston, Harrisburg Ry. Co.
v. Texas, 210 U.S. 217, 28 Sup. Ct.
638, 52 L.Ed. 1031 (1907).
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is situated in New Jersey only. In such cases, there
would seem to be a conflict of tax jurisdiction over the
intangible values accruing to the station as property. May
either State look beyond its borders to reach that type of
property or is it taxable by one State only'?

The only reason why a state may look beyond its borders
in levying taxation is as clearly stated by Mr. Justice
Holmes: 58

"The only reason for allowing a State to look beyond its
borders when it taxes the property of foreign corporations
is that it may get the true value of the things within it, when
they are a part of an organized system of wide extent, that
gives them a value above what they would otherwise possess."

This is best illustrated in the railroad and telegraph
cases where the problem of taxing intangible values is
acute. In such cases, the tax has been held to constitute
no undue burden on interstate commerce where the intan-
gible property is properly allocated to the State.59 For
this purpose, the courts have approved the so-called "unit
rule"." Under this rule, the tax authority values the
entire property as a unit and apportions a part of it to
the taxing jurisdiction by a comparison with some constant
factor.

E.g. "The mode which the State of Pennsylvania adopted
to ascertain the proportion of the company's property upon
which it should be taxed in that State, was by taking as a
basis of assessment such proportion of the capital stock of

58 Wallace v. Hines, 253 U.S. Railway cases:
66, 40 Sup. Ct. 435, 64 L.Ed. 782 Pullman Palace Car Co. v.

(1920).
59 Telegraph cases:
Ratterman v. Western Union

Tel. Co., 127 U.S. 411, 8 Sup. Ct.
1127, 32 L.Ed. 229 (1888) ; (Atty.
Gen. of) Mass. v. Western Union
Tel. Co., 141 U.S. 40, 11. Sup. Ct.
889, 35 L.Ed. 628 (1891).

Penn., 141 U.S. 18, 11 Sup. Ct.
876, 35 L.Ed. 613 (1888) ; Wallace
v. Hines, 253 U.S. 66, 40 Sup. Ct.
435, 64 L.Ed. 782 (1920).

69 State Railway Tax Cases, 92
U.S. 575, 23 L.Ed. 663 (1875).
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the company as the number of miles over which it ran cars
in the state bore to the whole number of miles over which its
cars were run." 61

The method requires only two elements; first, a constant
factor such as mileage, property or gross receipts, which
can be ascertained both totally and locally; second, a
valuation of the total property owned regardless of its
location.

It is submitted that this method may not be applied
to radio broadcasting. Clearly, mileage is not available
as a constant factor. Gross receipts also area not a con-
stant factor because the location of the transmitter is not
inherently determinant of the receipts from a state. More-
over, physical property is not the predominant basis of
the assessment; it is the going concern value of the sta-
tion. In view of these considerations, any attempt to
apportion the going concern value between two states is
impractical where the transmitter is located in another
state. The state where the station has its situs may,
however, tax its intangible value.

§ 208. State or Local Tax on Sales of Broadcast Facilities
Invalid.

Whether or not a valid agreement by a station granting
the use of its radio broadcast facilities to another is a
sale rendering the transaction subject to statutes impos-
ing a tax on sales, is determined by the wording of the
statutes. Even if such an agreement were deemed a sale,
it should not be taxed as such because it would be invalid
as a tax on interstate commerce.62

61 Pullman Palace Car Co. v.
Penn., 141 U.S. 18, 11 Sup. Ct.
876, 35 L.Ed. 613 (1888).

62 United Artists Corp. v. Tay-
lor, 248 App. Div. 207, 288 N.Y.
Supp. 946 (1936), affd. 273 N.Y.
334, 7 N.E.(2d) 254 (1937). See

§§ 202, 203 supra. Cf. Matter of
Gdynia -American Line, Inc. v.
Taylor, 250 App. Div. 41, 293
N.Y.Supp. 613 (1937) ; Baum,
Legal Phases of Local Sales Tax,
(1937) II. LEGAL NOTES ON LOCAL
GOVERNMENT, 329.
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§ 209. State Taxation of Radio Receiving Sets.

In 1930, a South Carolina statute was enacted 63 which
imposed a tax upon the privilege of owning or operating
a radio receiving set, the amount of the tax varying accord-
ing to the purchase price of the set. Station WBT, Inc., a
New York corporation which operated a broadcast station
in South Carolina, brought a suit to enjoin the collection
of the tax.64 The United. States District Court held
that because communication by radio constitutes inter-
state commerce, the State tax on receiving sets was
unconstitutional as a burden upon interstate commerce.65

In deciding that radio communication is interstate com-
merce,66 the courts dealt only with broadcasting opera-
tions rather than reception alone. The Station WBT
case did not attempt to distinguish broadcasting from

reception and merely held "communications by radio to
be interstate commerce ".67 The problem was adverted
to in the following dictum by Judge Wilkerson, in United

States v. American Bond c Mortgage Co: 68

"It does not seem open to question that radio transmission
and reception among the states are interstate commerce . . .

the joint action of the transmitter provided by one person and
the receiver owned by another is essential to the result, but
that result is the transmission of intelligence, ideas and enter-

tainment. It is intercourse and that intercourse is commerce."

63 S. C. Aoms, 1930, No. 768.
64 Station WBT, Inc. v. Poul-

not, 46 F.(2d) 671 (E.D.S.C.,
1931). In this case, the Court
ruled that the plaintiff, although
not a taxpayer, could maintain the
suit to enjoin the collection of the
tax because it directly affected its
business.

65 /bid. See Note (1931) 2 Am
L. Rnv. 273; Note (1931) 40 YALE
L. J. 990; (1931) 44 HARV. L. REV.
992.

66 Fisher's Blend Station, Inc.

v. Tax Commission of State of
Washington, 297 U.S. 650, 56 Sup.
Ct. 608, 80 L.Ed. 956 (1036);
Station WBT, Inc. v. Poulnot, 46
F.(2d) 671 (E.D.S.C., 1931) ;
Whitehurst v. Grimes, 21 17.(24)
787 (E.D. Ky., 1927).

67 46 F.(2d) 671, 675 (E.D.
S.C., 1931).

68 United States v. American
Bond & Mtge. Co., 31 F.(2d) 448
(N.D. Ill., 1929), affd. 52 F.(2d)
318 (C.C.A. 7th, 1931).
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Broadcasting is the sine qua non of reception. The
direct connection between the two operations constitutes
the essence of communication. It is interstate communi-
cation which serves to permit regulation of radio as inter-
state commerce.69 Broadcasting and reception are the
component elements of radio communication and are
activities in interstate commerce. An apparatus for the
reception of broadcast communications is therefore an
instrumentality of interstate commerce.

§ 210. Nature of Tax on Radio Receiving Sets.
Since an instrumentality of interstate commerce may be

situated withii, a state, the problem arises as to whether
a state may levy a tax thereon. It is important to deter-
mine the nature of the tax. A state may impose an ordi-
nary property tax upon property located within its
territory although same is employed in interstate com-
merce.7° However, a privilege tax by a state upon the
right to use such property in interstate commerce is
unconstitutional as a burden upon interstate commerce.7'

The decision in Station WBT, Inc. v. Poulnot" was
based upon the nature of the tax sought to be imposed
by the State. The Court held that North Carolina did not
enact a general property tax upon receiving sets, but
rather levied a license tax for the privilege of using an
instrumentality of interstate commerce.

If one accepts the analysis which the Court made of the
North Carolina tax statute, one cannot criticize its deci-
sion of unconstitutionality. The basic premise, however,
was not thoroughly considered since the Court accepted
the label by which the legislature designated the tax. The
Court failed to analyze the actual effect which the tax
would have upon interstate commerce.

If the tax were levied strictly upon property, it would
not be unconstitutional. If the tax were levied upon the

69 See §§ 5-8 supra. 72 46 F.(2d) 671 (E.D.S.C.,
79 See § 206 supra. 1931).
71 See §§ 200-203, 205 supra.

15
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privilege of using property to engage in interstate com-
merce, it would be necessary to determine whether it
thereby creates a burden on interstate commerce. Because
the North Carolina tax was not so analyzed by the Court,
which summarily disposed of the problem, it would seem
that it is still open to argument in a proper case that a
state tax upon radio receiving sets would be constitutional
as not imposing a burden upon interstate commerce.

One writer has pointed out: 73

"Radio receiving sets, once in the hands of listeners -in, are
but remotely related to the interstate business of broadcast-
ing. Essentially local in character, a tax upon such sets,
although termed a license tax, is in effect not dissimilar to
an ordinary excise upon luxuries. . . ."

It is submitted that this argument is fallacious because of
its assumption that a receiving set is only remotely related
to interstate communication when in the possession of
the radio audience. It seems clear that reception is neces-
sary to complete interstate communication generated by
broadcasting. Receiving sets in the hands of the public
are therefore unquestionably instrumentalities of interstate
commerce because they are used for this purpose.

It is conceivable, however, that a radio receiving set
may be dealt with at a point where it has not yet entered
the stream of interstate commerce. A state excise tax
upon such phases would be constitutional since no burden
is thereby imposed upon interstate commerce. A sales
tax upon receiving sets does not ordinarily affect their
use in interstate communication, and is therefore valid.

The fact that the South Carolina statute in the Station
WET case provided that the proceeds of the tax were
to be used for the support of a state institution 74 does
not supply a supporting element to render it constitu-
tional, namely, that the tax is one of police regulation..

73 Note (1931) 40 YALE L. J. 74 See S. C., ACTS 1930, No. 768..
990, 992. See also (1931) 44

HARV L REv. 992.
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The use of radio receiving sets involves no police super-
vision and can not be compared with telegraph companies
whose facilities are maintained and protected under local
police supervision. Taxes upon telegraph companies for
such purposes have been held constitutional as a police
regulation with an incidental tax to pay the expenses of
such regulation."

A state which maintains a regulatory agency to prevent
interference within its borders with interstate broadcast
communication, may validly impose a tax upon receiving
sets located in its territory so long as the proceeds of
such a tax are used for the limited purpose of maintaining
the state's regulatory agency." Such a tax would be
incidental to an enactment which is within the police power
of the state and in aid of interstate commerce. Since the
proceeds of such a tax would be used only for the expenses
of such police regulation, it is unimportant whether the tax
is termed an excise or a property tax.

75 Atlantic & Pacific Telegraph
Co. v. Philadelphia, 190 U.S. 160,
23 Sup. Ct. 817, 47 L.Ed. 995
(1903) ; Western Union Telegraph
Co. v. (Borough of) New Hope,
187 U.S. 419, 23 Sup. Ct. 730, 47
L.Ed. 240 (1903).

76 In Sprout v. South Bend, 277
U.S. 163, 48 Sup. Ct. 502, 72

L.Ed. 833 (1928) it was held that
a license tax to cover the expense
of administering safety statutes,
may be imposed upon agencies
engaged in both interstate and
intrastate commerce, but it must be
shown that the proceeds thereof
are used to that end.
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§ 211. Under the Act of 1912.
This early legislation ' was designed to regulate radio

communication as it was then known. The powers
granted by Congress to the Secretary of Commerce were
those which necessarily enabled him to regulate point-to-
point communication which was the only commercial radio
then in existence.2 Licensees complied with the provi-
sions of the Act of 1912 which contained no reference
to the standard of public interest, convenience or necessity.3

1 37 STAT. 302 (1912), 47 U.S.
C.A. § 51 (1928).

2 For a fuller discussion of the
Act of 1912 see § 25 supra.

228

3 37 STAT. 302 (1912), 47 U.S.
C.A. § 51 (1928).
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Although the point-to-point operators were licensed by
the Secretary of Commerce, the commercial radio com-
munications business conducted by such operators was
properly under the jurisdiction of the Interstate Com-
merce Commission insofar as rates, charges and other
discriminatory matters were concerned.4 These point-to-
point operators necessarily came within the scope of
the Interstate Commerce Act as common carriers. Their
communications by radio were an advanced development
of telegraphy and were essentially competitive with the
commercial telegraph and cable companies already regu-
lated as common carriers by the Interstate. Commerce
Commission.5

This common carrier status was confirmed by the fact
that point-to-point radio operators had dedicated their
business to the public upon the same standards as their
competitors. They offered their transmission facilities to
anybody paying their charges. They made no selection of
their clients. Moreover, the communications business in
all its aspects was then clearly affected with the public
interest so that a duty was imposed to furnish reasonable
services at reasonable charges without any discrimination.
Although the Act of 1912 6 imposed no common carrier
status upon the radio communications industry, such char-
acteristics were impressed by the Interstate Commerce
Act and by the nature of the service performed.

As a supplement to point-to-point communications, there
has developed, since 1920, commercial radio broadcasting
as it is now known. The rapid growth of this new branch
of the radio communications industry resulted in great
confusion and wild scrambling for wave -lengths by licensees
of the Secretary of Commerce. The latter's regulation
under the Act of 1912 proved ineffectual to cope with the
situation, and consequently the maximum benefits to the

4 Interstate Commerce Act, 36 s Ibid.
STAT. 544 (1910), modified by 6 37 STAT 302 (1912), 47 U.S.
Transportation Act, 41 STAT. 474 C.A. §§ 51-62 (1928).
(1920), 49 U.S.C.A. § 1 (1927).
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public from the broadcasting industry were not achieved.
The chaotic condition within the industry prevented the
public from exhausting the fullest possibilities of this new
scientific achievement.' To remedy the situation, Congress
enacted the Radio Act of 1927.8

§ 212. Under the Act of 1927.
It is clear that the common carrier status of the point-

to-point radio operators continued under the Act of 1927.
It was in this legislation that the standard of public

interest, convenience or necessity 9 was established for the
broadcasting industry. Congress gave recognition to the
fact that the business of radio communication was a private
enterprise affected with the public interest.

Under other provisions of the Act of 1927, the question
soon arose as to whether Congress had impressed upon
the broadcasting business common carrier characteristics.
If this query were affirmed, the jurisdiction of the. Inter-
state Commerce Commission would have extended to
broadcast stations so as to regulate their rates for
available facilities and other operations.

The problem centered about the interpretation of Section
14 of the Act of 1927, which provided as follows : '0

"Any station license shall be revocable by the (Radio)
Commission . . . whenever the Interstate Commerce Commis-
sion . . . in the exercise of authority conferred upon it by
law, shall find and shall certify to the Commission that any
licensee bound so to do, has failed to provide reasonable facili-
ties for the transmission of radio communications, or that any
licensee has made any unjust and unreasonable charge, or
has been guilty of any discrimination, either as to charge or
as to service or has made or prescribed any unjust or unrea-
sonable classification, regulation, or practice with respect to
the transmission of radio communications or service."

7 See §§ 27, 28 and 30 supra.
8 44 STAT. (1927) § 9. See § 31

supra.

9 44 STAT. 1168 (1927) § 9.
18 44 STAT. 1168 (1927) § 14.
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There were three tests laid down by this Section. The
first inquiry was directed to the jurisdiction of the Inter-
state Commerce Commission over the broadcast station
involved. The second test was whether the licensee was
bound under his license to provide reasonable facilities
at reasonable rates without discrimination. A question of
fact was also presented as to whether the licensee, who
had been found to satisfy the jurisdictional requirements
of the first two tests, had actually failed to comply with
the provisions of Section 14.

The Federal Radio Commission issued three types of
licenses under the Act of 1927." Its licensees were broad-
cast stations, point-to-point operators and amateurs.
Obviously, the Interstate Commerce Commission had no
jurisdiction over amateur operators.

§ 213. Authority of Interstate Commerce Commission to Make
Findings as to Operations of Broadcast Stations.

It was necessary to determine whether the Interstate
Commerce Commission had any power under the Inter-
state Commerce Act to pass upon the question of reason-
ableness of rates or facilities of broadcast stations. The
Interstate Commerce Commission had such powers over
common carriers. Section 1, subd. 3 of the Interstate
Commerce Act 12 defines "common carrier" as follows:

". . all . . telegraph, telephone, and cable companies
operating by wire or wireless, . . . and all persons, natural
or artificial, engaged in such transportation or transmission
as aforesaid as common carriers for hire . . ."

Section 1, subd. 3 of the Interstate Commerce Act as
amended by the Transportation Act of 1920, also
provides: 13

II Porter, Interstate Commerce
Commission - Jurisdiction Over
Radio (1933) 4 AIR L. REV. 304,
306, n. 9.

12 36 STAT. 544 (1910), modified
by Transportation Act, 41 STAT.
451, 474 (1920), 49 U.S.C.A. § 1
(1927).

13 Ibid.
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"The term 'transmission' as used in this Act shall include
the transmission of intelligence through the application of
electrical energy or other use of electricity, whether by means
of wire, cable, radio apparatus or other wire or wireless con-
ductors or appliances and all instrumentalities and facilities
for and services in connection with the receipt, forwarding
and delivery of messages, communications, or other intelli-
gence so transmitted . . . " (Italics supplied.)

To ascertain whether radio broadcast stations are com-
mon carriers within the meaning of the quoted sections,
it is necessary to analyze the operations and nature of
the broadcasting industry and the obligations imposed
upon operators of broadcast stations by the Act of 1927
and by the licenses issued thereunder.

§ 214. Responsibilities of Licensees Under the Act of 1927.
The Federal Radio Commission granted licenses upon

condition that the broadcast stations be operated in the
public interest, convenience or necessity. Licenses were
conditions precedent to the business operations of broadcast
stations.

Licensees were obliged by the terms of the licenses to
make continued use of their facilities so that programs
would be broadcast to the public during the entire period
of operating time allotted to each station.' 3a

The issuance of a limited number of licenses for a
definite brief term, the allotment of time to licensees on
a sharing basis, the elimination of many stations, the
attempt to make a fair and equitable distribution of licenses
throughout the country, the limitations upon station power,
the requirement of purity of station signals and the neces-
sity of obtaining leave to construct a broadcast station and
similar administrative requirements were all corrective
measures established by the regulatory body under the

13a Except as limited by Rule identical rule of the Federal Radio
151 of the Federal Communications Commission.
Commission which re-enacts the
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Act of 1927.'4 These regulations were direct attempts
to eliminate the confusion and inadequacies of reception
which were suffered by the public, the members of which
were unable to gain full use and enjoyment of their
receiving apparatus.

The sale of receiving sets had increased steadily while
interference between broadcast stations continued unabated.
Unnecessary static and lack of orderly station operations
persisted. The evils existing in the broadcasting industry
before the 1927 enactment were mainly listener problems
which Congress by legislation and administration sought
to rectify.

It was necessary to set up a standard for the operation
of broadcast stations so that they would be regulated to
protect the interests of the vast multitude of listeners.
This standard is found in the criterion that broadcasting
operations shall be in the public interest, convenience or
necessity." A direct obligation was thus imposed upon
licensed broadcast stations to make use of their facilities
and to broadcast programs consonant with the interest,
convenience and necessity of the listening public.

Was it possible for broadcast stations to satisfy their
obligations to the public as contained both in the letter
and spirit of the Act of 1927 if they were deemed to be
common carriers within the meaning of the Interstate
Commerce Act?

Insofar as commercial broadcast programs are con-
cerned, the answer can be only in the negative. If broad-
cast stations were compelled to accept as common car-
riers any and all advertising or messages offered to them,
at rates and charges fixed as reasonable by governmental
regulatory bodies, they would be unable to exercise that
selective discrimination in the presentation of programs
which is essential in the fulfillment of the requirements
of the Act of 1927 and the licenses granted thereunder.

14 44 STAT. 1164 (1927) § 1 15 44 STAT. 1164 (1927) § 1
et seq. et seq.
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It is paradoxical to impose upon broadcast stations the
obligation to present to the public whatever material their
advertisers see fit to include in their programs, and at
the same time to compel them to conduct their operations
in the public interest, convenience and necessity. Broad-
cast stations can not retain the discriminatory powers
necessary for such required operations and simultaneously
be charged with the duties of common carriers. It seems
clear that the Act of 1927 did not have for its intent the
classification of broadcast stations as common carriers
but rather impressed upon that private industry certain
characteristics of a public utility insofar as the listening
public was concerned.

§ 215. Broadcast Stations Are Not Common Carriers at Com-
mon Law.

Apart from statutory considerations, the query is pre-
sented as to whether broadcast stations may be considered
common carriers at common law. Certain industries which
held themselves out to the public as being willing and able
to perform their functions at uniform reasonable rates
without discrimination as to customers have been deemed
to be common carriers under the common law.'6 Broad-
cast stations have never held themselves out as common
carriers nor have they intended to dedicate their opera-
tions as such. All commercial programs are broadcast
under private contracts and for those patrons to whom
station operators see fit to make their facilities available.'7

16 Dwight v. Brewster, 1 Pick.
(18 Mass.) 50 (1822). ELLIOTT

ON BAILMENTS (2c1 ed., 1929) §

22, 124.
In ELLIOTT, op. cit. supra, the

author says:
(4.

. . the question becomes im-
portant as to whether one carrying
goods is a private or common
carrier, and the answer is held to
depend on whether the carrier has

held himself out, expressly or im-
pliedly, as willing to carry the
particular class of goods between
the points of carriage for all who
may apply to him indiscriminately
and without differentiation, for
thus only does his employment
become common and public in
character . . ..

17 Note that one may be a com-
mon carrier as to part of one's
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In Sta-Shine Products Co., Inc. v. TVGBB of Freeport,
New York,i8 a complaint was made to the Interstate Com-
merce Commission by a prospective broadcast advertiser.
In the complaint it was alleged that the rates, charges,
rules, regulations and practices of the respondent broad-
cast station were unreasonable and unjustly discrimina-
tory. The complaint was dismissed by the Interstate
Commerce Commission.

In its decision in that proceeding, the Interstate Com-
merce Commission approved the proposition that the busi-
ness of a broadcast station is essentially one of advertising,
as is the business of a newspaper or magazine. In both
businesses, advertising matter can not be obtained unless
sufficient public interest is manifested in the medium.

In order to carry on its business profitably, the broad-
cast station can not serve any and all who desire to make
use of its facilities. On the contrary, for the develop-
ment and success of the business of the broadcast station,
its programs must be selected with a design to meet and
further public interest in the programs and in radio
broadcasting generally.' 9

So long as broadcast stations in the United States retain
their present commercial status, it is not possible to
impress upon their operations the characteristics of
common carriers at common law.

§ 216. The Nature and Area of Radio Broadcasting Preclude
Common Carrier Status.

It has already been demonstrated that too many broad-
casters refused to recognize the physical limitations of
the broadcast band allotted to the United States, with
resultant confusion, chaos and interference.2° The limited
business and not as to its entirety.
Terminal Taxi Co. v. District of
Columbia, 241 U.S. 252, 36 Sup.
Ct. 583, 60 L.Ed. 984 (1915) ;
Kansas City So. By. Co. v. United
States, 282 U.S. 760, 51 Sup. Ct.

304, 75 L.Ed. 684 (1930); ELLIOTT
ON BAILMENTS (2d ed., 1929) §

123.
18 188 I.C.C. 271 (1932).
19 ibid.
20 See §§ 27, 28 supra.
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number of wave -lengths, the few cleared channels, the
varying station wattages and other similar handicaps
definitely distinguish radio broadcasting from other means
of communication. Consequently, to throw open to the
public generally the facilities of all broadcast stations at
standard rates and charges fixed as reasonable by govern-
mental bodies without discrimination as to clientele would
be destructive of all order within and efficient administra-
tion of the broadcasting industry. Certainly, station
operations could no longer be required to satisfy the stand-
ard of public interest, convenience or necessity, which the
Act of 1934 imposes.

The Federal Radio Commission expressed very strongly
the disadvantages of considering the operations of broad-
cast stations as those of a common carrier. The Commission
said: 21

"The public would be deprived of the advantage of the
self-imposed censorship exercised by the program directors
of broadcasting stations who, for the sake of the popularity
and standing of their stations, will select entertainment and
educational features according to the needs and desires of
their invisible audience. In the present state of the art there
is no way of increasing the number of stations without great
injury to the listening public, and yet thousands of stations
might be necessary to accommodate all the individuals who
insist on airing their views through the microphone. If there
are any such persons, as there undoubtedly are, the results
would be, first, to crowd most or all of the better programs
off the air ; and second, to create an almost insoluble problem
-i.e., how to choose from among an excess of applicants who
shall be given time to address the public and who shall exer-
cise the power to make such a choice.

"To pursue the analogy of telephone and telegraph public
utilities is, therefore, to emphasize the right of the sender of

21 A statement filed with the SPEARMAN, STATE AND MUNICIPAL
Court of Appeals of the District REGULATION OP RADIO COMMUNICA-

of Columbia in the WENR, WLS TION (1929) 10.
and WCBD appeals; SEGAL AND
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messages to the detriment of the listening public. The Com-
mission believes that such an analogy is a mistaken one when
applied to broadcasting stations; the emphasis should be on
the receiving of service and the standard of public interest,
convenience, or necessity should be construed accordingly."

It has been observed that broadcast stations are not
common carriers within the meaning of the Interstate
Commerce Act 22 and the Radio Act of 1927.23 Such legis-
lation refers clearly to point-to-point radio communica-
tions which are classified as common carriers by the very
nature of their communications operations and because
they hold themselves out to be such.24 The point-to-point
communications business is manifestly distinguishable
from broadcast station operations. While broadcast sta-
tions are not common carriers under the statute or at
common law, the definite and peculiar characteristics of a
qualified public utility which are possessed by broadcast
stations are nevertheless not removed or affected. These
conclusions are recognized and given effect in the
Communications Act of 1934.25

§ 217. Broadcast Stations Are Not Common Carriers but Are
Affected with the Public Interest Under Communica-
tions Act of 1934.

The Communications Act of 1934 consolidated Federal
regulation over all branches of the communications busi-
ness operated by means of electrical energy or other elec-
trical conductors, including radio apparatus. Regulation
of all common carriers in this field is given by this Act
to the Federal Communications Commission. Section
153(b) specifically deals with the question of broadcast
stations as common carriers by declaring:

22 36 STAT. 544 (1910), modified 23 44 STAT. 1168 (1928) § 14.
by Transportation Act, 41 STAT. 24 See § 211 supra.
474 (1920), 49 U.S.C.A. § 1 25 48 STAT. 1064 (1934), 47 U.S.
(1927). C.A. § 151 et seq. (1937).



238 LAW OF RADIO BROADCASTING § 218

cc.
. . a person engaged in radio broadcasting shall not,

insofar as such person is so engaged, be deemed a common
carrier."

The provisions of Section 14 of the Act of 1927 are not
re-enacted in the. Communications Act of 1934.

The qualified public utility characteristics of radio
broadcasting are retained and reinforced, so far as the
listening public is concerned, by the maintenance and
re-enactment of the standard of public interest, convenience
and necessity for the grant of licenses to broadcast sta-
tions. Moreover, it is still the policy of the Federal
Communications Commission to grant short term licenses
which are still separated into three classifications. This
later legislation reaffirms the intention of Congress to pro-
vide a system of regulation of the radio broadcasting
industry, which maintains as its primary purpose the
administration of the broadcasting facilities of the nation
in such a manner that the maximum advantages thereof
are received by the listening public.

§ 218. Implications of Radio Broadcasting as a Qualified Pub-
lic Utility.

The doctrine of radio broadcasting as a public utility
from the limited standpoint of the listener, carries with
it many interesting queries. Has the listener the right of
uninterrupted reception? If so, may that right be pro-
tected in the courts? Is the power to regulate this quali-
fied public utility lodged exclusively -within the jurisdiction
of Congress? To what extent may the states and
municipalities regulate broadcasting in its public utility
aspects? 26

Where it was urged as a defense in an action for defama-
tion that the defendant broadcast station was a common
carrier, the Supreme Court of Nebraska rightly held that
such a defense was not available in that action.27

26 See § 184 et seq. supra. 27 Sorenson V. Wood, 123 Neb.
348, 243 N.W. 82 (1932).
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The regulation of broadcast stations by the Federal
Communications Commission in determining operations in
the public interest, convenience or necessity provides ade-
quate safeguards to the listening public. Although broad-
cast stations have public utility characteristics from the
point of view of the listener, no extension of the present
system of regulation seems necessary. No new private
rights need be enforced by the courts to protect the
public in a field already so completely regulated by an
administrative agency.

§ 219. Public Interest: Past Conduct May Be Considered.
The burden of showing the public interest is upon the

applicant for any instrument of authorization.28 But may
the Commission consider the past conduct of a station
operator in determining the public interest in a modification
or renewal of a broadcast license?

It is within the scope of the Federal Communications
Commission's regulatory jurisdiction to consider the
applicant's conduct in the previous use of his operating
license.29 There is probably no better way in which the
Commission can determine whether the broadcast station
will be operated in the public interest. The best guide is
the licensee's programs in the past, as for instance:

(1) The ratio of commercial to sustaining programs
(2) The quality of both types of programs
(3) The proportion of purely amusement, cultural, edu-

cational and political features
Since radio broadcasting to be in the public interest

should not be a mere adjunct of a particular business but
should be of a public character, the past conduct of
the licensee should be investigated." However, such an
administrative examination manifestly possesses inherent
censorship implications.3'

28 See § 61 supra. F. (2d ) 670 (App. D.C., 1931).
29 KFKB Broadcasting Assn., See § 559 infra.

Inc. v. Fed. Radio Comm., 47 38 ibid.
3' See § 564 infra.
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§ 220. Sustaining Programs.
Broadcast stations are operated as private enterprises'

and upon the statutory standard of public convenience,
interest or necessity. Program operations must adhere
to this standard in the form of sustaining or commercial
broadcasts.2 The latter represent the source of revenue
by which the stations maintain themselves.2a

The use of a station's facilities, for which no direct
See §§ 215, 216, 217 supra. 2a WGAR Broadcasting Co., 4

2 See § 219 supra. F.C.C.Rep. 540, 549 (1937).
240
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or indirect payment is made, in connection with the broad-
cast by the station of programs unrelated to an advertiser
or sponsor, may be classified as sustaining features of
the station's operations. There are instances where the
broadcast facilities of a station are offered in exchange
for a quality program containing an insignificant minimum
of sponsor identification. Although such programs are
quasi -commercial in character, they may be deemed to
occupy the same status as sustaining programs because
no payment is made to the station for the broadcast
thereof. Such programs are often broadcast for local
advertisers although retaining the original sponsor
identification. When such programs are so used commer-
cially, they cease to have the characteristics of sustaining
programs.

When payment is made to the station for the broadcast
of commercial announcements in connection with programs
which might otherwise be classified as sustaining pro-
grams, the question arises as to whether the character
of the entire program has been changed thereby.

§ 221. When Program Is Deemed Commercial.
Obviously, when the broadcast station receives payment

for the use of its facilities during the entire period of
broadcast time required for a program, the latter is
deemed a commercial operation of the station. Where,
however, the income received by the station from an
advertiser for its facilities does not correspond with the
bona fide rates for the entire period of broadcast time
required by the program, as in the case of the broadcast
of commercial announcements in connection with an other-
wise sustaining program, it may be stated that the pro-
gram broadcast during the unsponsored time retains its
sustaining status. It is essential that the portion of
the program broadcast during the unsponsored time be
completely unrelated to the commercial portion thereof.

16
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Moreover, the requirement of Section 317 of the Com-
munications Act of 1934 3 that all commercial broadcast
programs be announced as such provides a basis for deter-
mining whether a program is a sustaining or commercial
operation.4

§ 222. Content of Sustaining Programs.
The production by a broadcast station of sustaining

programs impresses upon the station the same character-
istics as program producers generally. Necessarily, pro-
vision must be made for clearances from authors of scripts
and others possessing proprietary interests in the program
contents

The liability of the broadcast station for infringement
of the copyrights upon works broadcast in sustaining pro-
grams is clear.6 In addition to liability for public per-
formance, the station may be liable for unauthorized
mechanical reproduction of copyrighted works included in
recordings manufactured by the station.' By agreement,
the broadcast station may assume liability for the payment
of mechanical reproduction royalties due copyright owners
by manufacturers of recordings which are converted from
sustaining to commercial broadcast uses.°

The relation between the station and the performing
artists and other program personnel must be the subject
of express agreement so that no unlawful appropriation of
the talents of the respective program personnel may be
committed by the station?

3 48 STAT. 1089 (1934), 47 U.S.
C.A. (1937).

4 In United States Broadcasting
Corp. et al., 2 F.C.C.Rep. 208, 219
(1935), the Commission said:

" When the matters presented
over the station were commercial,
for the financial gain of the busi-
ness of the organivation, they
should be presented as commercial

and not cloaked under the guise
of religious talks."

See Chapter XXV. infra.
6 See § 649 infra.
7 See §§ 667-672, 674 infra.
8 See § 655 et seq. infra.

See §§ 536, 537 infra. See
Waring v. WDAS Broadcasting
Station, Inc., 327 Pa. 433, 194 Atl.
631 (1937).
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Unquestionably, the station is primarily liable for its
sustaining programs which are defamatory,'° violate
rights of privacy " or property,12 or which constitute
unfair competition.' 2a

§ 223. Same: Musical Compositions.
The owners of the non -dramatic performing rights of

copyrighted musical compositions grant licenses to the
broadcast stations rather than to the program sponsors
and producers. Such performance licenses generally con-
stitute a blanket sanction to make non -dramatic broadcast
performances in programs transmitted by the licensed sta-
tion of all copyrighted musical compositions included in
the respective catalogues of the members of such per-
forming rights societies. This license, however, makes
provision for the rights of the copyright owners through
their performing rights society, to restrict and limit the
performance of certain musical compositions within their
repertoires. This restricted list varies from time to time
and constitutes the principal instrumentality by which the
copyright proprietors may prolong the popularity and
business life of their works.

Where a musical composition is included in the score
of a motion picture or theatrical production, it is consid-
ered essential that the number of performances of the
composition be limited during the period of exhibition of
the picture or the run of the play. Special permission
must be obtained by broadcast stations from the perform-
ing rights society before musical works appearing on the
restricted list may be performed. A violation by the
station of the restriction may not only constitute a breach
of the license agreement but also subject the broadcast
station, the program sponsor and the producer to liability
for copyright infringement.' 3

See Chapter XXIX. infra. 12a See Chapter XXXV. infra.
I 1 See Chapter XXVIII. infra. 13 See Chapter XLIII. and §§
12 See Chapter XXXII. et seq. 609, 650 infra.

infra.
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The giving of notice to the broadcast station of the
restriction upon the performances of a designated work
is essential. The granting of special permission to
render broadcast performances of works appearing on the
restricted list may be contingent upon the agreement of
the broadcast station to announce, in substance, the fact
that the composition is included within the score of a
named motion picture or theatrical production. Although
such credit announcement has advertising implications for
the motion picture or theatrical production, it does not
affect the character of the broadcast program in which
it is included. The time required to make such credit
announcements is an integral part of the program as
transmitted by the station for the sponsor thereof. No
diminution of broadcast time may be claimed by the pro-
ducer who obtains the necessary sanction and voluntarily
includes a restricted composition in his broadcast pro-
gram. The acts of the broadcast station in obtaining
clearances permitting the performance of compositions on
the restricted list are done on behalf of the program
sponsor or producer.

Where the production which is the source of the musical
composition is mentioned as part of a sustaining pro-
gram broadcast by the station, the latter cannot require
the motion picture or theatrical producer to compensate
it for the broadcast time during which the announcement
was made. Such an announcement is made voluntarily by
the broadcast station as the program producer in con-
sideration for the grant of a special performing license
of compositions included upon the restricted list. The same
rules apply irrespective of whether or not the motion pic-
ture or theatrical production is presented concurrently
with the broadcast performance.

Where a broadcast program originates in a studio to
which a large audience is invited by the sponsor or broad-
cast station, the public performance of musical composi-
tions in such a broadcast studio or theater, if unauthorized,
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would be an infringement of the copyrights upon such
works." This is particularly true where musical com-
positions are performed in such studios or theaters
as prologues and epilogues to the actual broadcast
performances.

It is not uncommon for the broadcast artist, in an effort
to secure the good will of the audience toward the sponsor
of the broadcast program, to render supplemental per-
formances before and after the actual transmission of
the program. Such supplemental performances are not
included within the license granted by performing rights
societies to broadcast stations. Unless special sanction is
obtained therefor, such supplemental performances are
infringements. Moreover, it has been observed that addi-
tional artists are engaged by certain sponsors to assist
in the entertainment of the studio audience even though
such artists do not participate in the broadcast program
as disseminated from the broadcast theater. A fortiori,
the unauthorized public performances of copyrighted
works by such artists are actionable infringements.

§ 224. Remote Broadcasts of Sustaining Programs.
Many sustaining programs which are broadcast by sta-

tions originate in places remote from the station's studio
and transmission apparatus. Typical examples are after-
dinner speeches, concerts and other orchestral perform-
ances taking place in hotels or theaters, and parades, sports
contests and other public events. Although the broad-
cast of such sustaining programs may be desirable from
the point of view of the station, the expense of announcers,
engineers and transmission connections may be borne by
persons in control of the originating source of such pro-
grams without changing their character from sustaining
to commercial broadcasts. The same result obtains even
if identifying or crediting announcements are made by
the broadcast station.

14 Such a performance would be
for profit. See § 636 infra.
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The failure of the hotel or other person in control of
the source from which such programs originate to pay
the station's charges for such remote sustaining programs,
justifies the station in refusing its facilities therefor,
despite the fact that similar programs have been trans-
mitted and broadcast by the station from the establishment
for several years.15

§ 225. Broadcast Performance of Phonograph Records.
The practice of reproducing as part of the broadcast

program phonograph records designed for private non-
commercial performance in the homes, involves an unlaw-
ful appropriation of the common law property rights of
the performing artists whose talents have unauthorizedly
been made the subject of broadcast performance.'6

The copyright proprietor of works contained in such
records may also assert that the broadcast performance
thereof by the station, in deviation from the limited manu-
facturing license previously granted to the recording
company, constitutes an infringement of the exclusive right
of the copyright owner to reproduce his works mechanically
for extended commercial use including broadcasting.'7

§ 226. Broadcast Performance of Electrical Transcriptions.
There are many factors which make necessary the per-

formance in broadcast programs of electrical transcrip-
tions.'$ The latter are recordings which are reproduced
for broadcast purposes only.

These transcriptions have three distinct sources. The
broadcast station may subscribe to a library service by
which electrical transcriptions are supplied for broadcast
by the station in both sustaining and commercial programs
as and when the station may determine. The broadcast

15 See VARIETY, December 22, Atl. 631 (1937). See §§ 536, 537
1937, p. 39; Id., February 11, infra.
1938, p. 34. '7 See also §§ 256, 257 infra.

16 Waring v. WDAS Broadcast- 15 See § 668 infra.
ing Station, Inc., 327 Pa. 433, 194
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station may also receive from advertisers and others who
enter into facilities contracts for spot broadcasts, elec-
trical transcriptions containing the sponsored program or
announcements for reproduction solely during the interval
of broadcast time contracted for. The third type of elec-
trical transcription is that produced and manufactured by
or for the broadcast station for its own purposes.

The broadcast of electrical transcriptions involves
numerous problems concerning the contents thereof. The
relation between the station and the person supplying such
recordings must also be determined.

§ 227. Contents of Electrical Transcriptions.
Like other broadcast programs, recordings may contain

musical, dramatic, literary and other works as well as
the performance, interpretations and renditions thereof.
An electrical transcription embodies various property
rights independent of the broadcast performance of such
reproduction devices. The unauthorized manufacture of
an electrical transcription is an infringement of the com-
mon law property or of the copyrights upon the works
contained therein.'9 Even if such recordings are author-
ized by the owners of such works, it is necessary for the
broadcast station to obtain a license to make broadcast
performances thereof by means of the authorized elec-
trical transcription.2° Moreover, it is necessary for the
broadcast station to observe and fulfill all restrictions
imposed upon the manufacture of electrical transcriptions
with respect to the time of use or type of program. The
rights of the performing artists whose creative efforts
are recorded in electrical transcriptions must also be
preserved by broadcast stations who have notice thereof.

19 Subject of course, to the ap-
plicability of the compulsory license
provisions of § 1(e), 35 STAt.
1075 (1909), 17 U.S.C.A. (1937).
See §§ 655, 662, 668 infra.

20 Irving Berlin, Inc. v. Daigle,
31 F.(2d) 832 (C.C.A. 5th, 1929),
rev'g 26 F.(2d) 149 (E.D. La.,
1928). See § 669 infra.
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§ 228. Relation of Broadcast Station to the Transcription
Library Service.

Electrical transcriptions which are supplied to broad-
cast stations by the manufacturers or producers of such
programs as a broadcast program service are rarely the
subject of a sale in the legal sense. The broadcast station
is given a limited and qualified right of possession of
the transcription with a license to use it in its broadcast
programs during the term of the agreement. The latter
is usually made subject, expressly or by custom, to the
rights and restrictions, if any, existing with respect to
the contents of such recorded programs. Even if replace-
ment is made of worn or broken transcriptions, the
broadcast station acquires no greater rights therein than
originally conferred.

Should the electrical transcription be sold to the broad-
cast station, the transfer would relate only to the physical
property. The intellectual property in the contents of the
recording is not defeasible by the sale of the transcrip-
tion.2° The transaction may include the transfer of such
recording rights as may have been originally conferred
upon the manufacturer thereof, subject, however, to the
necessary limitations of the scope of the transcription
itself and the intended broadcast performance thereof.22
Re-recording from transcriptions so sold is not permissible
unless express consent is obtained from all persons con-
cerned.23 The same rules apply in connection with the
sale of the master matrix of such recordings.

2 1 Stephens v. Cady, 14 How.
(U.S.) 528, 14 L.Ed. 528 (1852);
Stevens v. Gladding, 17 How.
(U.S.) 447, 15 L.Ed. 155 (1854).
Cf. Patterson v. J. S. Ogilvie Pub.
Co., 119 Fed. 451 (C.C.S.D.N.Y.,
1902)

22 See Waring v. WDAS Broad-
casting Station, Inc., 327 Pa. 433,

194 Atl. 631 (1937) ; Universal
Film Mfg. Co. v. Copperman, 218
Fed. 577 (C.C.A. 2d, 1914).

23 See Universal Film Mfg. Co.
v. Copperman, 218 Fed. 577 (C.C.
A. 2d, 1914); Fonotipia, Ltd. v.

Bradley, 171 Fed. 951 (C.C.S.D.
N.Y., 1909).



§ 229 THE PROGRAM. OPERATIONS OF BROADCAST STATIONS 249

A warranty may be implied that electrical transcriptions
supplied as a program service to broadcast stations are
reasonably fit for the purposes for which they are sold.

§ 229. Relation of Broadcast Station to Electrical Transcrip-
tions Supplied by Its Advertisers.

The delivery to a broadcast station of an electrical
transcription for spot broadcast purposes or other pro-
gram uses, establishes a different relation. The transcrip-
tion is entrusted to the possession of the station for the
sole and limited purpose of reproducing it on behalf of
the advertiser during the designated broadcast period set
forth in the facilities contract.

The relation between the program sponsor and the
broadcast station with respect to the electrical transcrip-
tion is that of bailor and bailee. The transcription must
be returned to the advertiser upon. demand therefor. If
untimely demand is made, the broadcast station may dis-
claim possession and offer proof of unavailability.

The unauthorized broadcast of transcriptions placed in
the custody of the station for limited purposes constitutes
a breach of contract for which the station will be liable in
damages to the advertiser. The broadcast performance of
the transcription during a period of time not contracted
for may constitute an unauthorized broadcast.24 The
owners of property rights in the contents of such tran-
scriptions may sue for infringement thereof by reason of
unauthorized broadcasts of the program by the station.25

Upon rescission of the facilities contract for breach
thereof by the broadcast station, the advertiser may secure
the return of all transcriptions not yet broadcast by the
station. In any case, the advertiser is the owner of all
transcriptions delivered to the station irrespective of
whether or not they have been the subject of broadcast

24 penning Film Service, Ltd. v. 25 Ibid. See Waring v. Dunlea,
Wolverhampton, [1914] 3 K.B. Eq. No. 183, E.D.N.C., 1938 (un-
1171 (Eng.). reported).
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performance. Upon the failure or refusal of the broadcast
station to return the advertiser's transcriptions after
demand therefor, the advertiser may hold the station liable
for conversion 26 or may bring replevin to regain physical
possession of the transcriptions.27

§ 230. Electrical Transcriptions Manufactured for or by the
Broadcast Station.

A growing tendency has been noted for broadcast sta-
tions to operate recording devices for the production of
electrical transcriptions for various uses. In instances
where broadcast stations do not maintain and operate such
devices, electrical transcriptions are produced by a record-
ing service agency upon special order by the station.

It is ordinarily not advisable for a broadcast station to
produce an electrically transcribed program which is
limited to reproduction by one station. Where, however,
the same program is required to be broadcast during
different periods or by several associated stations, it
becomes desirable to reduce the program to electrical
transcription form. This may be accomplished either by
instantaneous or by studio recording.28 The instantaneous
transcription may be an "off -the -air" or "line" recording.
An "off -the -air" recording is the capture of the perform-
ance of a program as broadcast over the station's facilities
and the manufacture of an electrical transcription thereof
directly upon the reception of the broadcast of the pro-
gram. A "line" recording is the transcription of a broad-
cast program which is recorded simultaneously with the
transmission of the broadcast by being communicated to
the recording device over telephone wires. A studio
recording is a transcription of a performance rendered
in the studio of the recording laboratory.

Irrespective of the type of recording used by the station
in the manufacture of its own electrical transcriptions,

26 Biograph Co. v. International 27 Lubin v. Swaab, 240 Pa. 182,
Film Traders, 76 N.Y. 436, 134 87 Atl. 597 (1913).
N.Y.Supp. 1069 (1912). 28 See §§ 670, 671 infra.
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plural liability may ensue. Apart from the infringement
of the statutory copyright 29 and common law property 30
in the works included in the transcribed program, the
station as the manufacturer is liable for infringement of
the rights of the participating artists, speakers and
announcers if their performances are unauthorizedly
recorded.3'

The owner or producer of a broadcast program which
is transcribed and used for commercial programs without
his consent may secure redress for the unlawful appro-
priation of his program. The fact that the announcements
in the transcription advertise a different product from
that advertised in the broadcast program does not diminish
the injury to the owner of the appropriated program.
Even if the original announcements are deleted and the
program is rebroadcast for sustaining purposes, an unlaw-
ful appropriation takes place.32

Where the broadcast station operates its own recording
device and manufactures electrical transcriptions, it must
obtain appropriate licenses to manufacture as well as to
perform the record from all persons possessing interests
therein.

§ 231. Ownership of Master Matrices of Electrical Transcrip-
tions.

In all instances where electrical transcriptions are manu-
factured for use by other persons, the relation between
the manufacturer and the owner or producer of the pro-
gram must be considered. This relation appears not to
have been construed judicially. The function of the tran-
scription manufacturer is analogous to that of a printing
establishment. The recording company offers its facilities
to manufacture copies or pressings of broadcast programs
transcribed upon master matrices. The recording process
in commercial operations involves the transcription of the

29 See Chapter XLV. infra. Broadcasting Station, Inc., 327 Pa.
39 See Chapter XXXIX. infra. 433, 194 At!. 631 (1937).
31 Sernble Waring v. WDAS 32 See § 537 infra.
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program upon a master matrix from which the pressings
are stamped or reproduced in quantities. The manufac-
turing agreement usually involves a stipulated price for
the master matrix as well as an additional charge for each
pressing reproduced therefrom.

At common law 33 and by statute,34 the manufacturer of
electrical transcriptions has an artisan's lien upon the
master matrix made by him as well as upon all pressings
therefrom of which he is lawfully in possession." This
lien can be asserted only for reasonable manufacturing
charges which have not been paid by the program producer.
This possessory lien is waived by the manufacturer's
surrender of possession of the master matrix- or of the
records pressed therefrom 36 or by his claim of ownership
thereof.37

Where the program producer supplies his own master
matrix to a manufacturer for the purpose of stamping
pressings therefrom, the manufacturer has no lien upon
such master matrices because his labor has not enhanced
the value thereof.38

§ 232. Commercial Broadcast Programs.
All non -sustaining programs broadcast by a station are

commercial programs. In many instances, the station
serves as the producer of commercial broadcasts trans-
mitted on behalf of advertisers and other program spon-
sors." The station may also act as the manager or
booking agent of the program's personnel." The services
and facilities to be rendered by the broadcast station to

33 Conrad v. Little, 115 N.Y.
387, 22 N.B. 346 (1889) ; Smith v.
O'Brien, 46 Misc. 325, 94 N.Y.
Supp. 673 (1905).

34 E.g. N. Y. Cons. L. (CAHILL,
1930) c. 33, § 180, Laws, 1909,
c. 38.

38 Danzer v. Nathan, 145 App.
Div. 448, 129 N.Y.Supp. 966
(1911).

36 Smith v. O'Brien, 46 Misc.
325, 94 N.Y.Supp. 673 (1905).

37 Maynard v. Anderson, 54
N.Y. 641 (1873).

38 De Vinne v. Rienhard, 9 Daly
406 (N.Y., 1880) ; Jeanette Doll
Co., Inc. v. Cusmano, 120 Misc.
782, 199 N.Y.Supp. 751 (1923).

39 See § 350 infra.
48 See Chapter XXVI. infra.
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the advertiser or other sponsor of the commercial program
broadcast by the station must be expressly included within
the scope of the facilities contract.'"

The advertiser is usually represented by an advertising
agency in transaction with the broadcast station. In many
instances, negotiations by the broadcast station for the
use of its facilities in commercial broadcast programs are
conducted by its sales representatives.

§ 233. Relation Between Broadcast Station and Facilities
Salesmen.

The employment by a broadcast station of a salesman
or other representative to solicit local or other accounts
for the purpose of offering the facilities of the station to
advertisers or other program sponsors, creates the typical
master and servant relation. The scope of the territory
or accounts which the salesman shall solicit must be defined
in the employment agreement. It is immaterial whether
a station's sales representative is engaged upon a salary
or commission basis, or both. Unless the agreement of
employment is for a specific period of time, the employ-
ment is at the will of either party. Where the contract is
for a specific period of time, the rules which govern
employment contracts generally, apply.42

Where the broadcast station unjustifiably discharges a
sales representative before the term of employment expires,
the station will be liable for the agreed compensation, less
such amounts by way of mitigation of damages as the
salesman may earn during the unexpired period of the
contract.43 In such cases, the discharged sales representa-
tive is under a duty to seek other employment to mitigate
damages."

41 See Chapter XVI. infra. 44 Goudal v. C. B. De Mille Pict.
42 See §§ 361, 362, 363 infra. Co., 118 Cal. App. 407, 5 P.(2d)
43 May v. N. Y. Motion Piet. 432 (1931) ; Evesson v. Ziegfeld,

Corp., 45 Cal. App. 396, 187 Pae. 22 Pa. Super. 79 (1902). See §
785 (1920) ; Woolbridge v. Shea, 385 infra.
186 App. Div. 705, 175 N.Y.Supp.
130 (1919). See § 385 infra.
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§ 234. Compensation to Salesmen After Termination of Em-
ployment.

Upon termination of the employment, a question arises
as to the liability of the station for compensation to its
former salesmen based upon the use of the station's facili-
ties by advertisers or other program sponsors solicited
and obtained by the former employee.

It is a common practice for advertisers to agree to make
use of the station's facilities over an extended period of
time in order to carry out a program campaign which may
endure for consecutive periods of thirteen weeks or more.
Since arrangements may have been entered into by the
station as a result of the direct solicitation and negotiation
by its sales representative who does not continue to be
employed by the station during the entire term of the
facilities contract so consummated, it is a matter of agree-
ment between the station and its sales representative to
determine whether the latter is entitled to compensation
or commissions for the entire term of the facilities con-
tract negotiated by him, irrespective of whether he con-
tinues to be employed by the station. Similarly, the sta-
tion's liability for commissions on the exercise of options
included in facilities contracts negotiated by a former
salesman is a matter of agreement. Where the employ-
ment agreement is specifically limited to the payment of
commissions or other compensation to the salesman for
all programs broadcast by the station during the period
of the employment, the salesman would not be entitled
to compensation for facilities used after the termination
of the employment.

Where the employment agreement provides that the sta-
tion shall be obligated to pay commissions to the salesman
on the proceeds of all facilities contracts negotiated by
him, the salesman is entitled to commissions on such con-
tracts irrespective of the continuance of his employment
by the station during the entire term thereof.45

45 See Williams v. Edw. A. N.Y.Supp. 309 (1925). Where the
Thompson, Inc., 124 Misc. 742, 209 agreement provides that the sales-



§234 THE PROGRAM OPERATIONS OF BROADCAST STATIONS 255

Where the sales representative agrees to perform the
employment contract for a fixed period, payment of his
compensation thereunder is dependent upon his perform-
ance of the contract as an entirety." The lawful termina-
tion of the employment before the expiration of the con-
tract, by justifiable discharge or otherwise, renders the
sales representative unable to recover commissions which
would accrue after such termination upon sales made by
him prior to the termination of the agreement. Where
such employment agreement is rescinded, the sales repre-
sentative may recover the reasonable value of his services
rendered.47

Unless the employment agreement imposes upon the
sales representative the obligation to repay the broadcast
station for all unearned advances received by him, the
sales representative is not liable therefor.48

Oral employment agreements which require performance
during a period of more than one year are unenforceable
unless a memorandum or other writing binding the parties
sought to be charged is introduced." Where a valid oral
employment agreement is in effect, the sales representa-
tive may recover commissions due upon facilities contracts
requiring performance for a period of more than one year.

man shall receive commission on
all orders filled by the station, he
may recover commissions on his
orders for all facilities supplied
after he has left the employment.
MeCaskey v. Cumberland Glass Co.,
193 App. Div. 856, 184 N.Y.Supp.
360 (1920).

46 Coletti v. Knox Hat Co., Inc,
242 N.Y. 468, 169 N.E. 648 (1930).

47 ibid.
48 In re Schem's Estate, 157

Misc. 612, 284 N.Y.Supp. 274
(1935) ; Weinstein-Gooclkind, Inc.
v. Donovan, 148 Misc. 847, 266
N.Y.Supp. 670 (1933).

46 See Statutes of Fraud of
respective states.



Chapter XV.

BROADCAST STATIONS AND THEIR STUDIOS.

PAGE

SEorioN 235. Broadcast Studios 256

236. Same: Broadcast Theaters 257

237. Local Regulation of Broadcast Theaters 258

238. Same : Specific Instances: Construction and Location
of Broadcast Theaters 259

239. Same : Fire and Police Protection: Aisles, Passage-
ways and Exits 260

240. Local Licensing of Broadcast Theaters 261

241. Admissions and Tickets to Broadcast Theaters 262

242. Same: Statutory Provisions 264

243. Liability for Personal Injuries Resulting from Neg-
ligence of Owners and Operators of Broadcast

Theaters 265

244. Liability for Personal Injuries Resulting from Neg-
ligence of Other Persons in Control of Broadcast

Theaters 266

245. Liability for Loss or Damage to Property in Broad-
cast Theaters 267

246. Broadcast Programs on Sunday 267

§ 235. Broadcast Studios.
There are various types of broadcast studios. Many

broadcast stations provide few or no facilities for the
accommodation of an audience to witness the actual broad-
cast of a program. Some studios are used solely as the
originating place of production of broadcast programs
transmitted by the station. These studios usually have
no characteristics of theaters and are subject merely to
regulation in the same manner as other private property.

However, numerous broadcast studios are so maintained
as to accommodate audiences of varying sizes. The facili-
ties necessary for studio audiences and the adaptability
of the studio for such purposes impress upon the broadcast

256
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station the same legal duties and rights with respect to
such studios as operators of theaters generally. Estab-
lished theaters, too, have been converted into broadcast
studios because of the large audiences which they can
accommodate. All studios which accommodate audiences
rather than a few observers may be classified as broadcast
theaters. The legal significance of broadcast theaters
will be discussed herein.

§ 236. Same: Broadcast Theaters.
A lease of an established theater for use as a broadcast

theater should contain express provisions permitting such
use.' Since the regulatory powers of the Federal Com-
munications Commission may prohibit its licensees from
using an unapproved broadcast theater, a lease which
specifically provides that such a license must be obtained,
may be terminated if the Commission's sanction is not
granted.2

Unless the lease expressly designates who shall perform
the necessary construction and alteration work to convert
a theater into a broadcast studio, such work must be done
by the lessee 3 and no structural changes may be made

See LEWIS, LAW OF LEASES OF sary and adapted for use in such
REAL PROPERTY (2d ed., 1930) 775 a building, as for example, heat -

2 Fred Muller Brewing Co. v. ing, plumbing, lighting apparatus,
Fleming, 143 S.W. 300 (Tex. Civ. seats and curtains. He need not
App., 1911). Cf. Conservative install the piano, furniture, rugs
Realty Co. v. St. Louis Brewery, or other similar movables. Neher
133 Mo. App. 261, 113 S.W. 229 v. Viviani, 15 N.M. 460, 110 Pac.
(1908). Where the parties know 695 (1910).
that a license is necessary but do If the manufacturer of seats
not insert it as a condition of the which are screwed to the floor of
lease, the failure to obtain such a the broadcast theater fails to make
license does not terminate the lease. the required statutory statement
Barter v. Goldberg, 244 N.Y. 438, for the filing of a conditional sales
155 N.E. 733 (1927). contract with the materialman,

3 Where lessor agrees to con- such a contract is void as against
struct " a . . . modern theater the theater owner. Pike v. Naylon
building", he is bound to erect Securities Co., 140 Misc. 734, 251
the structure itself and include N.Y.Supp. 659 (1931).
therein the fixtures usually neces-

17
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without the permission of the lessor.4 All alterations must
comply with appropriate municipal regulations.5 The
regulations of the Federal Communications Commission
may become a part of the lease if specified therein. If
such alterations do not comply with the agreed govern-
mental regulations, the lease is void and unenforceable.8

§ 237. Local Regulation of Broadcast Theaters.
Theaters have a direct relation to the public welfare

and morals. Local regulation of theaters is also neces-
sary to maintain the health and safety of members of the
public who congregate in such places of amusement. The
state and municipal governments have jurisdiction to regu-
late theaters in the exercise of the reserved police powers.'

The power of the state legislature to regulate or pro-
hibit amusements considered harmful to the community
extends only to such measures as are reasonable in their
application, and which tend in some degree to promote,
protect or preserve the public health, safety, morals or
comfort.8 A statute cannot be sustained if it is not a

4 Barbara Hope Theatres v. S.

Kaplan & Co., 223 App. Div. 83,
277 N.Y.Supp. 22 (1928).

Hart v. City Theatres Co., 71
Misc. 427, 128 N.Y.Supp. 678

(1911) revd. 156 App. Div. 673,
141 N.Y.Supp. 386 (1913), revd.
215 N.Y. 322, 109 N.E. 497 (1915).

6 Ibid. See Keener v. Mos-
lander, 54 So. (Ala.) 881 (1911).

7 Greenberg v. Western Turf
Assn., 140 Cal. 357, 73 Pac. 1050
(1903) ; People v. Flynn, 189 N.Y.
180, 82 N.E. 169 (1907) ; Wallach
v. City of New York, 3 Hun 84
(N.Y., 1874), affd. 67 N.Y. 23

(1876) ; People v. Weller, 237 N.Y.
316, 143 N.E. 205 (1924), air g
judgment 207 App. Div. 337, 202
N.Y.Supp. 149 (1923), judgment

affd. 268 U.S. 319, 45 Sup. Ct.
556, 69 L.Ed. 978 (1925).

People v. Steele, 231 Ill. 340,
83 N.E. 236 (1907) ; Common-
wealth v. McGann, 213 Mass. 213,
100 N.E. 355 (1913) ; In re Opin-
ion of the Justices, 247 Mass. 589,
143 N.E. 803 (1924) ; People v.
King, 110 N.Y. 418, 18 N.E. 245
(1888) ; People v. Ewen, 141 N.Y.
129, 36 N.E. 4 (1894).

A statute which excludes certain
persons from operating theaters
solely on the basis of their other
business interests has no reason-
able relation to the exercise of
police power and cannot be sus-
tained on that ground. See Para-
mount Pictures, Inc. v. Langer, 23
F.Supp. 890, 895 (D.N.D., 1938).
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valid exercise of police power but rather a vexatious and
arbitrary interference with the rights of private property.9

The exercise by a municipality of the power delegated
to it by the state legislature to regulate theaters and other
places of amusement must be reasonable and not arbitrary
or capricious.'° Such regulating ordinances must not be
repugnant to the enabling charter or statute under which
the power so to legislate was delegated." These ordi-
nances must of course be consistent with the general laws
and public policy of the state.

Since broadcast stations are operated under licenses
from the Federal Communications Commission, to what
extent may state or local regulation interfere with the
operation of broadcast theaters? 12 So long as the regu-
lation by the state or local governments is reasonable and
extends only to matters within the scope of the police
power, there is no conflict with the Federal authority. The
broadcast station must comply with such state or municipal
regulations of broadcast theaters as relate to the purely
local aspects of studio operation.

§ 238. Same: Specific Instances: Construction and Location
of Broadcast Theaters.

The state, or a municipality under delegated authority,
may regulate broadcast theaters by prescribing methods

o Ex parte Quarg, 149 Cal. 79,
84 Pac. 766 (1906) ; People v.
Steele, 231 Ill. 340, 83 N.E. 236
(1907) ; Ira re Opinion of the Jus-
tices, 247 Mass. 589, 143 N.E. 808
(1924).

° City of North Little Rock v.
Rose, 136 Ark. 298, 206 S.W. 449
(1918) ; People ex rel. Klinger v.
Rand, 91 Misc. 276, 154 N.Y.Supp.
293 (1915) ; Vincent v. City of
Seattle, 115 Wash. 475, 197 Pac.
618 (1921) ; Mehlos v. Milwaukee,
156 Wis. 591, 146 N.W. 882
(1914).

I I Waters v. Leech, 3 Ark. 110
(1840); City of North Little Rock
v. Rose, 136 Ark. 298, 206 S.W.
449 (1918) ; City of Chicago v.
Weber, 246 Ill. 304, 92 N.E. 859
(1910) ; Indianapolis v. Miller, 168
Incl. 285, 80 N.E. 626 (1907);
Standard Athletic Club v. Cushing,
30 R.I. 208, 74 Atl. 719 (1909);
Mehlos v. Milwaukee, 156 Wis.
591, 146 N.W. 882 (1914).

12 See §§ 196, 197 supra and
238, 239, 240 infra.
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of construction of buildings used for such purposes.13
Regulations may also be validly made concerning the seat-
ing," the quality and type of materials used 15 and other
components of broadcast theaters.

Under the Communications Act of 1934, the Federal
Communications Commission must authorize the construc-
tion and location of all broadcast stations within the United
States.'6 However, this would not prevent the state or
municipal government from prescribing the rules for phys-
ical construction of buildings erected or used for broadcast
theaters. Nor would it preclude the operation of a munici-
pal zoning law which prevents the erection of business
buildings in a residential or restricted neighborhood, pro-
vided the ordinance did not prescribe the location of the
station.'7

§ 239. Same: Fire and Police Protection: Aisles, Passage-
ways and Exits.

Local regulations may validly require broadcast stations
to maintain broadcast theaters so that aisles, passageways
and exits are kept open and free from obstruction.19 Like-
wise, a duty may be imposed to keep fire escapes ready for
use and available throughout each broadcast perform-
ance.'9 In the interest of public safety, a municipality

13 City of Chicago v. Weber,
246 Ill. 304, 92 N.E. 859 (1910) ;
McGee v. Kennedy, 114 S.W. 298
(Ky. CA., 1908) ; Jewel Theatre
Co. v. State Fire Marshal, 178
Mich. 399, 144 N.W. 835 (1915) ;
Greenough v. Allen Theater, 33

RI. 120, 80 Atl. 260 (1911).
14 City of Chicago v. Weber,

246 Ill. 304, 92 N.E. 859 (1910) ;
Jewel Theatre Co. v. State Fire
Marshal, 178 Mich. 399, 144 N.W.
835 (1915).

15 City of Chicago v. Weber,
246 Iii. 304, 92 N.B. 859 (1910) ;
McGee v. Kennedy, 114 S.W. 298

(Ky. C.A., 1908) ; Jewel Theatre
Co. v. State Fire Marshal, 178
Mich. 399, 144 N.W. 835 (1915) ;
Greenough v. Allen Theater, 33

R.I. 120, 80 Atl. 260 (1911).
16 48 STAT. 1082 (1934), 47

U.S.C.A. § 303(d), (e), 319
(1937). See §§ 43 and 53 supra.

17 People v. Busse, 248 Ill. 11,
93 N.E. 327 (1910).

18 Sturgis v. Coleman, 38 Misc.
302, 77 N.Y.Supp. 886 (1902) ;
Sturgis v. Hayman, 84 N.Y.Supp.
126 (1903).

18 Ibid,.
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has the right to have firemen or policemen inspect the
theaters and remain throughout the performance.2° It
cannot, however, compel the proprietor of the theater to
pay the expense of the attendance of such offieers.21

§ 240. Local Licensing of Broadcast Theaters.
Insofar as regulation of theaters generally is concerned,

the legislature of a state or of a municipality to which
such jurisdiction has been delegated, may require theaters
and other places of public amusement to obtain a license
as a condition precedent to operation as such.22 A license
tax may also be validly imposed upon such licensees of the
local governments.23 Jurisdiction so to regulate theaters
may be based either upon the police power or the power
to tax for purposes of revenue.'

The local governments may not use their regulatory
power over theaters as an excuse for regulating broadcast
theaters in such a manner as to interfere with radio broad-
casting. Each local regulation must be scrutinized to
determine its legal foundation. The local police powers
cannot be infringed upon by the defense that a broadcast
theater is also the subject of regulation by the Federal
Communications Commission. The municipality within its
delegated police powers, may validly require a broadcast
theater to be licensed by it.23 Where, however, the license

20 City of IIartford v. Parsons,
87 Conn. 412, 87 Atl. 736 (1913) ;
Norris v. McFadden, 159 Mich.
424, 124 N.W. 54 (1909).

21 City of Chicago v. Weber,
246 Ill. 304, 92 N.E. 859 (1910).
But see City of Hartford v. Par-
sons, 87 Conn. 412, 87 Atl. 736
(1913).

22 People v. Weller, 207 App.
Div. 337, 202 N.Y.Supp. 149
(1923), judgment affd. 237 N.Y.
316, 143 N.E. 205 (1924), judg-
ment affd. sub nom. Weller v. Peo-

ple of State of N. Y., 268 U.S.
319, 45 Sup. Ct. 556, 69 L.Ed.
978 (1925).

23 Curdts v. South Carolina Tax
Comm., 131 So.Car. 362, 127 S.E.
438 (1925), affd. 273 U.S. 669, 47
Sup. Ct. 471, 71 L.Ed. 831 (1927).

24 Wallack v. City of New York,
3 Hun 84 (N.Y., 1874), judgment
affd. sub nom. Id. v. Society, etc.,
67 N.Y. 23 (1876).

25 Drydock Savings Institute v.
Valentine, N.Y.L.J., Aug. 19, 1937,
p. 457, col. 1.
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tax discriminates against broadcast theaters by levying a
higher tax than that which is payable by theaters generally,
such a license regulation is based upon the taxing power
rather than the police power of the state. A local license
tax upon broadcast theaters which is founded upon the
taxing powers rather than the police power is invalid as
an unconstitutional invasion of the exclusive jurisdiction
of the Federal government to regulate radio broadcast-
ing.26 A license tax so attacked must be shown to be a
regulation of interstate commerce.27

§ 241. Admissions and Tickets to Broadcast Theaters.
A ticket entitling the holder thereof to attend and wit-

ness the broadcast of a program from a studio is merely
a revocable license." It may be revoked at the will of the
person issuing the ticket." At common law, the operator
of the broadcast station or the advertiser in control of the
broadcast theater may exclude anyone." The refusal to
admit the holder of a ticket is a breach of contract only.3'
An action for refusal to admit the holder of a ticket sounds
in contract rather than in tort.

Any reasonable condition may be attached to the distri-

26 See §§ 201, 202, 203 supra.
27 Ibid.
28Marrone v. Washington

Jockey Club, 227 U.S. 633, 33 Sup.
Ct. 401, 57 L.Ed. 679 (1013) ; In
re Opinion of the Justices, 247
Mass. 589, 143 N.E. 808 (1924) ;
People v. Flynn, 189 N.Y. 180, 82
N.B. 169 (1907) ; Collister v. Hay-
man, 183 N.Y. 250, 76 N.E. 20
(1905).

29 Ibid.
30 Meisner v. Detroit, etc. Co.,

164 Mich. 545, 118 N.W. 14
(1908) ; Woolcott v. Shubert, 217

N.Y. 212, 111 N.E. 829 (1916) ;
Aaron v. Ward, 203 N.Y. 351, 96
N.E. 736 (1911) ; Homey v. Nixon,
213 Pa. 20, 61 Atl. 1088 (1905).

31 Marrone v. Washington
Jockey Club, 227 U.S. 633, 33 Sup.
Ct. 401, 57 L.Ed. 679 (1013) ;
Shubert v. Nixon, 83 N.J.L. 101,
83 Atl. 369 (1912) ; People v.
Flynn, 189 N.Y. 180, 82 N.E. 169
(1907) ,' Taylor v. Cohn, 47 Or.
538, 84 Pae. 388 (1906) ; Ramey
v. Nixon, 213 Pa. 20, 61 Atl. 1088
(1905).
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bution of the ticket, even if it is sold.32 The terms of
admission may be regulated in any reasonable way.

Although broadcast stations must be operated in the
public interest, convenience or necessity, the operation of
a broadcast theater is such a private business 33 that, in
the absence of statutory prohibition, the broadcast station
may refuse to admit anyone who presents a ticket to a
broadcast theater.34 This is consistent with the rule
applicable to theaters generally.

Tickets to broadcast theaters are usually distributed
gratuitously.35 The admission license, in the case of a
gratuitous ticket, being without consideration, may be
revoked at any time. There is nothing to prevent a broad-
cast theater from charging an admission fee for the privi-
lege of attending the actual broadcast of a program. The
maintenance of a broadcast theater by a station entails
considerable expense. Where the sponsor of a broadcast
program compensates the station for the use of the broad-
cast theater, he may distribute tickets without charge if
he so desires. In all other cases, the station should be
permitted to charge a reasonable admission fee in order
to defray the operating expenses of the broadcast theater.36
It is conceivable, however, that under exceptional circum-
stances in which the sale of tickets to broadcast perform-
ances by the station is not merely incidental to its broad -

32 Collister v. Hayman, 183 N.Y.
254, 76 N.E. 20 (1905) ; People v.
Newman, 109 Misc. 622, 180 N.Y.
Supp. 892 (1919).

33 See Chapter XIII. supra.
34 Meisner v. Detroit, etc. Co.,

164 Mich. 545, 118 N.W. 14
(1908) ; Woolcott v. Shubert, 217
N.Y. 212, 111 N.E. 829 (1916) ;
Aaron v. Ward, 203 N.Y. 351, 96
N.E. 736 (1911) ; People v. Flynn,
189 N.Y. 180, 82 N.E. 169 (1907) ;
Homey v. Nixon, 213 Pa. 20, 61

Atl. 1088 (1905) ; Boswell v. Bar-
num, 135 Tenn. 35, 185 S.W. 692
(1916).

35 Several broadcast stations
have instituted the practice of
charging admission fees to broad-
cast theaters in connection with
certain programs. See VARIETY,
March 24, 1937, October 6, 1937;
BILLBOARD, March 27, 1937.

36 See Purcell v. Daley, 19 Abb.
N. Cas. 301 (N.Y., 1886).
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cast operations, such acts might be considered evidence
that the station is not being operated in the public interest,
convenience or necessity.

If tickets are sold, the broadcast station may refuse to
sell tickets to any person.37 It may charge what it chooses
for admission and limit the number admitted." More-
over, the station may make it a condition of admission to
its broadcast theater, by a legend to that effect on the
ticket, that the ticket may not be sold or transferred and
that admission will be refused a transferee.39 Persons in
control of a broadcast theater may make whatever contract
they please in connection with their private enterprise.
This contract is expressly incorporated in the ticket upon
its issuance.

Where a ticket to a broadcast theater is distributed
gratuitously, the sale thereof in violation of the injunction
upon the ticket gives the buyer no right to admittance,
since a condition of the contract of which the buyer had
knowledge has been breached. The license contained in
the ticket may be revoked either before or after admission.
A ticket holder may be ejected from a broadcast theater
for cause.4®

§ 242. Same: Statutory Provisions.
The Federal government 4' and several states 42 have

enacted statutes making it unlawful to discriminate against
members of the public because of their race, creed or color.
These statutes, being in derogation of the common law,

37 Collister v. Hayman, 83 N.Y.
250, 76 N.E. 20 (1905) .

38 Ibid.
39 Ibid.
49 People v. Flynn, 189 N.Y.

180, 82 N.E. 169 (1907) .
4" 18 STAT. Part 3, 335 (1875) .

This statute was declared uncon-
stitutional in its entirety in Butts
v. Merchants' Transportation Co.,

230 U.S. 126, 33 Sup. Ct. 964, 57
L.Ed. 1422 (1913).

42 Including Arkansas, Cali-
fornia, Colorado, Florida, Illinois,
Indiana, Iowa, Kansas, Massachu-
setts, Michigan, Minnesota, Missis-
sippi, Nebraska, Nevada, New
Jersey, New York, North Carolina,
Ohio, Pennsylvania, Rhode Island,
Tennessee and Wisconsin.
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have been strictly construed and unless the exclusion is
based upon the specified statutory grounds, the individual
excluded has no remedy against the proprietor. In Wool-
cott v. Shubert," where the defendants sought to exclude
a newspaper critic from their theaters, it was held that
the defendants were not violating the New York Civil
Rights Law" since the discrimination against him was
not based on race, creed or color.

In those states which have not imposed statutory infirmi-
ties on the rights of theater owners, the refusal of the
operator of a broadcast theater to admit a person because
of race, color or creed might be considered evidence that
the operation of the broadcast station is not in the public
interest, convenience or necessity.

§ 243. Liability for Personal Injuries Resulting from Negli-
gence of Owners and Operators of Broadcast Theaters.

All persons admitted to broadcast theaters by the opera-
tors thereof, are invitees. The owner or operator of a
broadcast theater is under a duty to all invitees to guard
against all risks which may reasonably be anticipated. The
standard of due care must be exercised in the maintenance
of the premises. Within the scope of this duty are included
the care and maintenance of the stage, seats, balcony,
handrails and similar equipment, as well as the fitness
thereof for the accommodation of crowds and other reason-
ably anticipated occurrences.

Persons in control of broadcast theaters are not insurers
and are liable for damages resulting from their negligence
only. Since liability is founded upon a breach of duty, it is
necessary that the latter be defined by a standard of con-
duct to which those in control of broadcast theaters must
adhere. A proper and regular inspection of the premises
is required by some courts.45 It must be shown that actual

43 217 N.Y. 212, 111 N.E. 829
(1916).

44 N. Y. Civil Rights Law, §§
40, 41, Laws, 1913, c. 265.

45 Firszt v. Capital Park, 98
Conn. 627, 120 Atl. 300 (1923) ;
Sullivan v. Detroit Ferry Co., 255
Mich. 575, 238 N.W. 221 (1931) ;



266 LAW OF RADIO BROADCASTING § 244

or constructive notice of the defective condition was re-
ceived by the broadcast theater operator. In some cases,
the doctrine of res ipsaloquitur may be invoked in actions
for personal injuries sustained in a broadcast theater."

Liability will also be imposed upon persons in control
of broadcast theaters for structural defects contained
therein resulting in personal injury. Likewise, the opera-
tor of a broadcast theater will be liable for acts and
omissions of his agents and employees committed within
the scope of their employment."

If the broadcast station is not operated by the holder
of the license from the Federal Communications Commis-
sion but is in the control of a lessee with the approval of
that administrative board, then the licensee is not liable
for negligence in the maintenance of the station's broad-
cast theater. The lessee may be held liable for negligence
occurring in the premises within his control."

§ 244. Liability for Personal Injuries Resulting from Negli-
gence of Other Persons in Control of Broadcast
Theaters.

The advertiser or other sponsor of a broadcast program
who obtains the broadcast facilities of a station under an
agreement which includes the use of a broadcast theater,
is not liable for negligence occurring therein if he has no
control over the premises.

Similarly, the producer of a broadcast program so pre -

Lusk v. 'Peek, 132 App. Div. 426,
116 N.Y.Supp. 1051 (1909). Cf.
Birmingham Amusement Co. v.

552, 275 N.Y.Supp. 891 (1934) ;
Bonita Theatre v. Bridges, 31 Ga.
App. 807, 122. S.E. 255 (1924).

Norris, 216 Ala. 138, 112 So. 633
(1927).

47 Dickson v. Waldron, 135 Ind.
507, 34 N.E. 506 (1893) ; Fowler

46 See Kehoe v. Central Park v. Holmes, 3 N.Y.Supp. 816

Co., 52 F.(2d) 916 (C.C.A. 3d, (1889) ; Kessler v. Deutsch, 44

1931); Stair v. Kane, 156 Fed. 1VIisc. 209, 88 N.Y.Supp. 846

100 (C.C.A. 6th, 1907); Reinzi v.
Tilyou, 252 N.Y. 97, 169 N.E.
101 (1929) ; Sasso v. Randforce
Amusement Co., 243 App. Div.

(1904).
48 Dyer v. Robinson, 110 Fed.

99 (S.D., Ohio, 1899) ; Mirsky v.
Adler, 123 N.Y.Supp. 816 (1910).
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sented is not liable for negligence in the broadcast theater
over which he has no control. If the terms of the agree-
ment between the advertiser and the broadcast station
constituted a transfer of control of the broadcast theater
to the advertiser or program producer during the period
when the negligence occurred, then it becomes a question
of fact to determine whether the injuries resulted from
a breach of duty on the part of the transferee. If so, the
liability of the program sponsor or producer for their
respective negligence is clear. If the broadcast theater
is found to be within the control of the broadcast station
rather than the transferee, the former is liable for negli-
gence to invitees.

Ushers, page boys and other employees in a broadcast
theater are generally the agents of the broadcast station
rather than of the advertiser of the program to which they
may be assigned.

§ 245. Liability for Loss or Damage to Property in Broadcast
Theaters.

The operator of a broadcast station is liable for property
left with his agents and employees only when it is lost
through negligence.49 Since a gratuitous bailment is
generally created in such instances, the broadcast station
owner cannot be held to be an insurer.5°

§ 246. Broadcast Programs on Sunday.
The operation of a broadcast station is controlled by

the terms of the license granted by the Federal Communi-
cations Commission. It is necessary for licensees to oper-
ate the station during the entire time allotted by the
license.5' Sunday is universally considered a desirable

49 Burnstein u. Alcazar Amuse- 51 Except as modified by Fed-
ment Co., 199 Ill. App. 384 (1916). eral Communications Commission

59 Pattison v. Hammerstein, 17 Rule 151.
Misc. 375, 39 . N.Y.Supp. 1039
(1896).



268 LAW OF RADIO BROADCASTING § 246

broadcast day because the radio audience is at its maximum
during the day of leisure.

A Sunday broadcast is legal. At common law, perform-
ances on Sunday are not objectionable.52 However, there
are many early statutes which prohibit work on Sunday,
subject to certain exemptions. A statute prohibiting Sun-
day entertainment is constitutional" and is a valid exer-
cise of police regulation.54

The state legislatures were the only bodies authorized
to regulate Sunday theatrical performances prior to the
advent of radio broadcasting. Obviously, a license by the
Federal Communications Commission which by its terms
compels a station to broadcast programs on Sunday, is
directly contradictory to state statutes which prohibit labor
on Sunday in a place of public amusement or entertain-
ment. Since such a prohibition has heretofore been held
to be a reasonable exercise of the police power, would it
be deemed superseded by the entrance of the Federal
government into the field of regulation of broadcasting
operations I

The police power of the state will not be impaired unless
its exercise would impose an unreasonable restraint upon
interstate communication. A state may not validly enact
a statute which has for its purpose the prohibition of the
transmission of interstate broadcast programs on Sunday.
A local regulation which merely prohibits the operation
of a broadcast theater on Sunday may conceivably be con-
sidered a reasonable exercise of the police powers upon
the theory that the interstate business of broadcasting is
not directly affected thereby. If, however, such a regula-
tion withdrawing theater facilities has for its effect an
unwarranted interference with the operation of the broad-
cast station, it will not be enforced.

52 Wirth v. Calhoun, 64 Neb. 54 Majestic v. Cedar Rapids,
316, 89 N.W. 785 (1902). 153 Iowa 219, 133 N.W. 117

53 State v. Barnes, 22 N.D. 18, (1911).
132 N.W. 215 (1911).
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§ 247. Nature of Facilities Contract.
The agreement by a broadcast station to permit an

advertiser or other customer to broadcast programs or
announcements or both during part of the broadcast time
allocated to the station under its operating license, and
by means of the station's technical facilities, is known as
a facilities contract. In practical parlance, this agreement
is known as a contract for the "sale of time". Legally,
however, no sale takes place since there is no res which
is the subject of sale. A facilities contract generally
involves the rendition of services only. This analysis is
confirmed by the fact that the station is vested with a
statutory responsibility for and a duty to control all pro-
grams broadcast over its wave length.

In the Brooklyn Cases,' the Federal Communications
Commission considered the requirement of Section 310(b)
of the Communications Act of 1934 2 which re-enacted a
large part of Section 12 of the Radio Act of 1927. Section
310(b) of the Act of 1934 provides:

"The station license required hereby, the frequencies
authorized to be used by the licensee, and the rights therein
granted shall not be transferred, assigned, or in any manner
either voluntarily or involuntarily disposed of, or indirectly
by transfer of control of any corporation holding such license,

to any person, unless the. Commission shall, after securing full
I United S t ate s Broadcasting 2 48 STAT. 1086 (1934), 47 U.S.

Coxp., et al., 2 F.C.C.Rep. 208 C.A. (1937).
(1935).
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information, decide that said transfer is in the public interest,
and shall give its consent in writing."

The Commission held that a station's delegation of
operating time to an individual who is also given the com-
plete charge and supervision over programs broadcast
during such period, constituted the transfer of a right
incident to the operating license and therefore violated
Section 310(b).3 The Commission held that the station
had for all practical purposes unlawfully divested itself
of responsibility for or authority over the programs so
broadcast over the station's facilities. The Commission
ruled as follows on this point: 4

"Complete supervision of and control over programs,
including careful examination of their content, directly affects
the rendition of a public service. The right to determine,
select, supervise, and control programs is inherently incident
to the privilege of holding a station license. In fact, the right
becomes a responsibility of a licensee, as he must be held to
strict accountability for the service rendered."

The facilities contract as such embraces the obligation
of a station to make available for the advertiser a stipu-
lated period of broadcast time for use in connection with
the designated broadcast program and announcements.
The agreement may also extend beyond technical facilities
and include the obligation on the part of a station to
provide such additional services as announcers, musicians,
artists and other program talent.5 The parties may also
agree that the station shall supply scripts and other pro-
gram material and supervise the broadcast production
thereof. The station may also agree to present its broad -

3 United States Broadcasting
Corp., et al., 2 F.C.C. Rep. 208
(1935) ; NVCBD, Inc, 3 F.C.C.
Rep. 467 (1936) .

4 United States Broadcasting Corp.

et al., 2 F.C.C.Rep. 208, 225 (1935).
5 On the question of liability for

social security taxes and injuries
to such employees see Chapters
XX. and XIX. infra respectively.
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cast production of program scripts supplied by the adver-
tiser.

As a consequence of a contract for the use of broad-
casting facilities by an advertiser, the question arises as
to whether various incidental facilities afforded by the
station are included. Such incidental facilities are the
furnishing of studios for rehearsal and broadcast of the
programs concerned, publicity and general public relations
affecting the programs, the receipt, sorting and care of
mail and other communications relating to the programs
received from the listening public, assistance in dealer ex-
ploitation and other sales promotion efforts, and similar
extra -technical services not directly identified with the
station's transmission of the broadcast programs.

-Where the advertiser's program or any part thereof
originates from a point outside of the station's studios,
the contract should recite whether the stipulated rate
includes such additional communication costs as telephone
line charges.6 This problem becomes important when the
station is already defraying telephone wire costs between

6 The telephone company, as a
public utility, dependent, of course,
upon the state statute creating it,
is under the obligation to furnish
wire service to the broadcast sta-
tions at reasonable non-discrimina-
tory rates. Where the telephone
company is not under such statu-
tory duty, if it undertakes such
service to one station, it must
render it to all, Re New York
Tel. Co., P.U.R. 1932A, 262; Postal
Tel. -Cable Co. v. Associated Press,
228 N.Y. 370, 127 N.E. 256 (1920).
The Federal Communications Com-
mission has held that it has ex-
clusive jurisdiction to regulate the
wire service which a telephone
company furnishes to broadcast
stations even though the wires do

not cross state or national bound-
aries. Jamestown Telephone Corp.,
4 F.C.C.Rep. 326 (1937) ; Capital
City Telephone Co., 3 F.C.C. Rep.
189 (1936). In practice, the
telephone companies furnish
more than bare telephone lines
in station -to -station communication.
They maintain transformers, am-
plifiers and other equipment neces-
sary for the transmission of sound
of the required balanced tonal
quality for broadcasting service.
The Federal Communications Com-
mission has regarded such tele-
phone companies as connecting
carriers and has regulated them as
such. Jamestown Telephone Corp,
supra; Capital City Telephone Co.,
supra.
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its studios and the remote point of origin involved, as part
of its sustaining or other program service.

§ 248. Same: Whether Written Agreement Necessary.
The facilities contract may be oral or in writing.'

Where, however, its performance extends for more than
a period of one year, the Statute of Frauds will render
oral facilities contracts unenforceable.8 The existence of
a memorandum of the facilities contract which is signed
by the party sought to be charged with performance
thereof, will render the Statute of Frauds inapplicable.

§ 249. Same: Where the Facilities of the Station Are Made
Available by Contract Between the Advertiser and
the Network or System.

The facilities of a broadcast station may be made avail-
able to broadcast advertisers through indirect means as in
the ease of a wide coverage program arranged for broad-
cast over a group of stations by a single contracting agency.
The typical instance is a national or regional broadcast
service, rendered by a network or system to an advertiser,
which includes the broadcast facilities of the constituent
stations.9

The contract for the facilities of the several stations
is usually embodied in the agreement between the adver-
tiser and the system.'° The latter, by its own agreement
with the constituent stations, generally acquires the right
or option to the use of each station's facilities for stipu-
lated periods." The system may be an independent con-
tractor or the authorized agent of the constituent stations,

7 The facilities contract may
also be under seal. In such a
case, consideration is not essential
to the validity of the contract.
WILLISTON ON CONTRACTS (Rev.
Ed., 1936) § 217. However, many
modern statutes have abolished or
modified the common law distinc-
tion between sealed and unsealed

18

written contracts. Id., at § 218.
See Uniform Written ObliSations
Act.

8 WILLISTON, op. cit. supra, §§
495 et seq.

9 See Chapter XVII. infra.
10 See § 296 infra.
11 See § 288 infra.
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depending upon the terms of their agreement and their
respective acts. In many instances, individual committ-
ments are obtained from each station by the advertiser or
the system with respect to each program.

The contract between the system and the advertiser may
be so drawn as to constitute an agreement .f or the benefit
of the stations as third parties. Likewise, the advertiser
may be deemed to be the third party beneficiary of the
agreement between the system and the constituent stations
by the terms thereof.

Uniformity in supplying broadcast facilities for spot
broadcasting exists for most stations under standard con-
ditions adopted in 1933 by the National Association of
Broadcasters in co-operation with the American Associa-
tion of Advertising Agencies.12

§ 250. Facilities Contracts Affected by Operation of Law.
The facilities contract is rooted in the operation of the

station in the public interest, convenience or necessity,
in pursuance of the terms of the operating license and
the Communications Act of 1934.'3 By operation of law,
therefore, all regulations of the Federal Communications
Commission and its construction and application of the
Communications Act of 1934 which affect the use of the
station's facilities must be deemed incorporated in facili-
ties contracts between licensed broadcast stations and their
customers.' 4

12 BROADCASTING YEARBOOK
(1937) 214.

13 48 STAT. 1064 (1934), 47

U.S.C.A. §§ 151 et seq. (1937).
See §§ 16, 17, 18, 35 supra.

14 This statement is based upon
the common law rule that laws ex-
istent at the time of the making
of the contract are a part of the
agreement as though set forth
therein. Seaboard Air Line By.
Co. v. Railroad Commission, 155

Fed. 792 (C.C.N.D. Ala., 1907) ;
People ex rel. New York v. Nixon,
229 N.Y. 356, 128 N,E. 245 (1920).
A constitutional law enacted sub-
sequently to the making of the
contract and intended to apply
thereto will also apply to the agree-
ment. Compania De Inv. I. v.

Industrial Mortgage Bank, 269

N.Y. 22, 198 N.E. 617 (1935),
cert. den. 297 U.S. 705, 56 Sup. Ct.
443, 80 L.Ed. 993 (1935). Cer-
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Although the broadcast station is directly responsible
for the contents of all programs broadcast over its facili-
ties,'s broadcast periods are made available to its cus-
tomers for the furtherance of the latter's private motives,
subject however, to governmental regulation and the terms
of the facilities contracts. A blank period of time may be
made available to advertisers by a station so long as the
latter does not divest itself of the duty to supervise and
control the contents of all programs transmitted over its
facilities during such period.'6

Since broadcast stations are not common carriers,"
there is no requirement of law that the station shall accept
programs or advertisements from all who seek their trans-
mission by the station.'8 A statutory exception exists,
tainly, therefore, if the distinction
between the quasi -legislative and
quasi-judicial acts of the Federal
Communications Commission [see
American Tel. (0 Tel. Co. v. United
States, 14 F.Supp. 121 (S.D.N.Y.,
1936), affd. 299 U.S. 232, 57 Sup.
Ct. 170, 81 L.Ed. 142 (1936) ; §§
100, 101 supra] is followed, the
general orders, rules and regula-
tions of the Commission made in
pursuance of its quasi -legislative
powers should be deemed part of
the facilities contract. Some doubt
must be expressed as to whether
the same result would follow as to
those portions of the Commission's
quasi-judicial decisions, actions and
orders which construe and apply
the Communications Act of 1934.
It may be argued that the con-
tracting parties should not be held
to have contracted with reference
to administrative decisions, to
which the doctrine of stare decisis
does not seem to -apply and in
which the deciding body is subject

to strict review on questions of
law. Whatever doubt and difficulty
the broadcast station may antici-
pate on this score in its desire to
protect its instrument of authori-
zation may be obviated by an
express provision in the facilities
contract.

Clause (a) of § 7 of the Stand-
ard Conditions Governing Con-
tracts and Orders for Spot Broad-
casting, BROADCASTING YEARBOOK
(1937) 214, does not seem to be
broad enough to include construc-
tions and applications of the stat-
ute by the Federal Communications
Commission. This clause is re-
stricted to "laws and regulations
now in force, or which may be
enacted in the future ".

16 See § 559 infra.
16 United States Broadcasting

Corp., et al., 2 F.C.C.Rep. 208
(1935).

48 STAT. 1065 (1934), 47
U.S.C.A. § 153(h) (1937).

18 See Chapter XIII. supra.
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however, in the form of Section 315 of the Act of 1934 19
which compels a station to afford equal opportunities for
the use of its facilities to all other candidates for a public
office, once the station has permitted one legally qualified
candidate so to do.2°

Since a broadcast station does not possess the status of
a common carrier, it need not maintain uniform rates.
The provisions of the Communications Act of 1934 which
affect all persons other than station licensees, control the
use of a station's facilities by persons contracting therefor.
Among such provisions are Section 316 which prohibits the
broadcast of lottery or gift enterprise programs 21 and
Section 326 22 which interdicts the broadcast utterance of
obscene, indecent or profane language.23

It is essential that the law which is invoked to affect a
facilities contract be one which is validly enacted within
the jurisdiction to regulate broadcasting.24

§ 251. Same: Length or Duration of Period of Broadcast
Time Which Is the Subject of Facilities Contract.

Although, for the sake of convenience, broadcast time
is referred to in facilities contracts in such unit designa-
tions as hours, half hours, quarter hours and minutes, it
is well established that such designations do not extend
to the full period of time specified.

By operation of law, broadcast stations are required to
make identifying announcements of the station's call letters
and location before or after each program broadcast by it.
If quarter-hour programs are broadcast, the station's iden-
tifying announcements must be made as frequently as
four times per hour. It is also the practice to make iden-
tifying announcements of the respective networks or sys-

19 48 STAT. 1088 (1934), 47 22 48 STAT. 1091 (1934), 47

U.S.C.A. (1937). U.S.C.A. (1937).
20 See § 566 infra. 23 See § 567 infra.
21 48 STAT. 1088 (1934), 47 24 See Chapter I. supra.

U.S.C.A. (1937). See Chapter
XXXI. infra.
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tems associated with the program.25 These identifying
announcements are referred to as station -breaks and chain-

breaks respectively and necessarily result in a diminution
in the period of broadcast time made available to the
advertiser under the facilities contract.

Rule 175 promulgated by the Federal Communications
Commission with respect to station -breaks has been
amended so as not to cut into broadcast programs too
arbitrarily. The identifying announcements need not be
made exactly thirty minutes apart but must be made as
near to that interval as is practicable. The identifications
may be made within a five minute period of the half-hour
and hour points.

Rule 175 reads as follows

"Each licensee of a broadcast station shall announce the
call letters and location as frequently as practicable during
the hours of operation, and in any event before or after each
program being broadcast. In no event shall more than 30
minutes elapse between such announcements, and in so far
as practicable these announcements shall be made on the
hour and half hour. These requirements are waived when
such announcements would interrupt a single consecutive
speech, play, symphony concert or operatic production of
longer duration than 30 minutes ; and in such cases the
announcement of the call letters and location shall be made
as soon as possible."

Although the identifying announcements may be made
within a few seconds, the remainder of the station -break
period is generally reserved to the broadcast station. Con-
sequently, it may make such use of the station -break period
as it sees fit, once the required identification is made.

The station -break period represents a substantial source
of revenue to broadcast stations by reason of its use for
sponsored time signals, commercial slogans and such
limited advertisements as brief spot announcements. By
operation of law, therefore, the broadcast time specified

25 See Chapter XVII. infra.
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in program units in facilities contracts is diminished so as
to reserve to the station the station -break period. The
so-called quarter-hour program may be limited to fourteen
minutes and forty seconds. Correspondingly, a diminu-
tion results for longer program periods in direct, relation
to the number of station -break inroads made therein.

§ 252. Same: Requirement That Sponsored Programs Be An-
nounced as Such.

Section 317 of the Communications Act of 1934 26 pro-
vides as follows:

"All matter broadcast by any radio station for which serv-
ice, money, or any other valuable consideration is directly or
indirectly paid, or promised to or charged or accepted by,
the station so broadcasting, from any person, shall, at the
time the same is so broadcast, be announced as paid for or
furnished, as the case may be, by such person."

In view of the foregoing requirement that a broadcast
announcement be made to the public that a specific pro-
gram is sponsored or paid for, it seems clear that the
time necessary for such announcement is an integral part
of the program and is included within the period of time
made available to the advertiser under the facilities con-
tract. Moreover, as a practical matter, the mandate of
Section 317 is utilized as the basis for the commercial
announcements in the broadcast program. It is not neces-
sary that the precise language of the statute be used in
making the required announcement. It is sufficient that
the public be unequivocally informed of the sponsored or
commercial nature of the program.

§ 253. Same: Requirement That. Recordings Be Announced
as Such.

The Federal Communications Commission by its Rule
176 renders it compulsory for announcement to be made

26 48 STAT. 1089 (1934), 47

II.S.C.A. (1937).
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of the fact that recorded program material is broadcast
by the stations.' Since this requirement has a direct

27 Rule 176 provides:
" Each broadcast program con-

sisting of a mechanical reproduc-
tion, or a series of mechanical re-
productions, shall be announced in
the manner and to the extent set
out below:

A mechanical reproduction,
or a series thereof, of longer
duration than fifteen minutes,
shall be identified by appro-
priate announcement at the
beginning of the program, at
each fifteen minute interval,
and at the conclusion of the
program; provided, however,
that the identifying an-
nouncement at each fifteen
minute interval is waived in
ease of a mechanical repro-
duction consisting of a
single, continuous, uninter-
rupted speech, play, sym-
phony concert or operatic
production of longer duration
than fifteen minutes;

2. A mechanical reproduction,
or a series thereof, of a
longer duration than five
minutes and not in excess of
fifteen minutes, shall be iden-
tified by an appropriate an-
nouncement at the beginning
and end of the program; -

3. A single mechanical repro-
duction of a duration not in
excess of five minutes, shall
be identified by appropriate
announcement i m m e d iately
preceding the use thereof;

4. In case a mechanical repro -

1.

duction is used for back-
ground music, sound effects,
station identification, program
identification (theme music
of short duration), or iden-
tification of the sponsorship
of the program proper, no
announcement of the me-
chanical reproduction is re-
quired.

5. The exact form of the identi-
fying almouncement is not
prescribed but the language
shall be clear and in terms
commonly used and under-
stood by the listening public.
The use of the applicable
identifying words such as ' a
record', ' a recording', ' a
recorded program', ' a me-
chanical reproduction', a
transcription ', an electrical
transcription', will be con-
sidered sufficient to meet the
requirements hereof. The
identifying words shall ac-
curately describe the type of
mechanical reproduction used,
i.e. where a transcription is
used it shall be announced as
a ' transcription' or an
electrical transcription' and

where a phonograph record
is used it shall be announced
as a ' record ' or a ' re-
cording '."

The Federal Communications Com-
mission has held that this rule is
necessary to protect the listening
public from deception and to safe-
guard the artists and producers
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relation to the essential characteristics of the program as
disseminated by or on behalf of the advertiser, the broad-
cast time necessary for such announcements is included
within the interval embraced by the facilities contract and
is not in diminution thereof.

If the recorded program is a presentation of a sym-
phony, opera, play or other continuous presentation of a
connected series of records, it is not necessary to announce
each record as such. The earlier rule was to the contrary.

§ 254. Station's Rules and Regulations as Affecting Facilities
Contracts.

Broadcast stations may include in their facilities con-
tracts a provision that the advertiser shall comply with
the rules and regulations established by the station with
respect to its program policy and to the use of its facilities.
Such rules and regulations may be incorporated by express
reference in the facilities contract. The station's rules
and regulations must in every case be reasonable and in
such form as not to render the agreement totally unen-
forceable against the station.28

The facilities contract may provide that modifications
of the existing rules and regulations may likewise become
conditions thereof.

§ 255. Parties to Facilities Contracts.
The broadcast station and the advertiser are the pri-

mary parties to a facilities contract. Intermediaries such
as the station's sales representative and the advertising
agency may enter into the transaction. Where such inter-
mediaries execute the facilities contract, it is a matter of
interpretation of the agreement to determine whether the
intermediaries are bound thereto as parties principal.29

from unreasonable injury. World 28 See § 400 infra.
Broadcasting System, Inc., 3 F.C. 29 See Chapter XXI. infra.
C.Rep. 40, 43 (1936).
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§ 256. Rates, Discounts and Commissions.
Since a broadcast station is neither a common carrier

nor regulated as to rates, it may discriminate in its charges
between one advertiser and another.3° It is not prohibited
from making unreasonable discriminations with reference
to charges.

A broadcast station may accept from the advertiser any
agreed consideration for the use of its facilities. These
rates generally involve payment of fixed sums established
by rate cards and are dependent upon the amount of broad-
cast time involved. Rates contingent upon the success of
the program may, however, be charged. A broadcast sta-
tion may agree to accept compensation for its facilities in
accordance with the increased sales derived by the adver-
tiser within the local area of the station. Such compensa-
tion usually involves payment dependent upon the number
of inquiries received by the advertiser as a result of the
program broadcast by the station. The rates, therefore,
may be upon a cost per inquiry basis.3oa

A broadcast station may, if it so desires, accept stock
or other securities issued by an advertiser for its facilities.
A station may also accept merchandise or other articles in
trade transactions with the advertiser in exchange for its
facilities. Broadcast stations may also establish special
rates for religious, charitable or educational uses of their
facilities.

A station is permitted to offer discounts for cash as well
as cumulative discounts for extended use of its facilities by
advertisers. A station may allow reductions in its charges
for longer periods of consecutive broadcast time used by

30 While broadcast stations pos-
sess this right of rate discrimina-
tion and while rates vary from
station to station and from chain
to chain, the practice, especially of
the networks and systems, is to
publish rate cards which establish

uniform rates for advertisers. See
BROADCASTING YEARBOOK (1938)
165 et seq.

"a But see National Assn. of
Broadcasters, Code of Ethics
(1935) § 6, BROADCASTING YEAR-
BOOK (1938) 355.
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the advertiser. Likewise, the station may offer combina-
tion rates for its facilities in connection with a series of
non -continual broadcast periods. A reduction in card rates
is permissible for programs broadcast in series form.

The agreement may also be upon a blanket basis, whereby
facilities are made available to the advertiser for a speci-
fied term with fixed rates for individual programs, pro-
gram strips and spot announcements.

Although broadcast stations are required to pay copy-
right performing license fees based upon their gross
income, and although their employment budget for musi-
cians may depend upon a similar yardstick, it is almost
invariably true that such operating costs are absorbed bythe stations and are included within the fixed rates for
facilities charged to the advertiser who has no direct obli-
gation for such increased overheard expenses of the sta-tion. The facilities contract may, of course, provide
otherwise.

It is the general practice for broadcast stations to absorb
all commissions to sales representatives out of the pro-
ceeds of facilities contracts. Likewise, the gross sums
payable to the station by the advertiser under facilities
contracts are usually subject to a commission of fifteen
per cent. thereof as compensation for the advertising
agency. The facilities contract may, however, provide for
the payment of net sums to the broadcast station and for
the assumption by the advertiser of payment of compen-
sation to his advertising agency.

§ 257. Same: Time of Payment Thereof.
. The agreement for the station's facilities should include
a provision specifying the time, place and method of pay-ment of the agreed rates. It appears to be a common
practice for monthly or weekly remittances to be made to
the broadcast station for its facilities used by the adver-
tiser during the preceding period. The facilities contract
may, however, provide for payment in advance, or earlier
or later settlement of the advertiser's obligation to the
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station for broadcast time and other services rendered
under the facilities contract.

The time of payment of sales commissions to the station's
sales representatives is also a matter of contract. Pay-
ment of the advertising agency commission may be de-
ducted from the amount due the station, which is usually
remitted by the advertising agency on behalf of its client.
Where the advertiser remits payment to the station
directly, the advertising agency's commission should be
remitted by the station promptly after receipt of payment.

§ 258. Specific Provisions of Facilities Contract: Character of
Programs.

By reason of the legal requirement that a broadcast
station shall not divest itself of control or supervision over
the broadcast programs transmitted by it so as to comply
with the operation standard of public interest, convenience
or necessity,31 facilities contracts invariably provide that
the advertiser shall submit all commercial announcements
and other program material to the station for its approval.
It is necessary that such an opportunity to examine and
edit the program content be provided within a reasonable
time before the program is broadcast.

The station's decision as to the character of the content
of the broadcast program submitted by the advertiser is
necessarily final and cannot be overruled by the advertiser.
Reasonable opportunity should be afforded the advertiser
by the station to enable the former to adhere to the sug-
gestions or criticisms of the station and to enable the
advertiser to fulfill performance of the facilities contract.

Where the station is justified in refusing to broadcast
commercial announcements as submitted by the advertiser,
the facilities contract is not breached by the station in
broadcasting merely an announcement that the program
is sponsored by the advertiser.

31 See United States Broadcast-
ing Corp., et al., 2 F.C.C.Rep. 208
(1935).
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§ 259. Same: Right of Station to Delete Offensive Programs.
A broadcast station may take such reasonable action as

it may deem necessary to retain its operating license. It
may, therefore, delete, interrupt, suspend or otherwise
terminate broadcast programs containing offensive matter
for which the station may be chargeable. This right is
usually made the subject of a provision of the facilities
contract.

Although the latter agreement may include an indemnity
obligation on the part of the advertiser to the station with
respect to the consequences of the offensive character of
the program, the station may take such reasonable precau-
tions as it may deem necessary to avoid the creation of
the principal obligation. In exercising its rights and in
taking such summary action, the broadcast station assumes
the risk that a judicial review of its conduct may regard
the deletion or interruption of a program as having been
unreasonable, arbitrary or unnecessary. It is a question
of fact in each case to determine whether under all of the
circumstances, the broadcast station acted reasonably or
was justified in deleting or interrupting the advertiser's
program.32

Among the instances giving rise to such summary action
by the broadcast station are the broadcast of programs
containing obscene, indecent and profane language,33 in-
formation concerning lotteries and gift enterprises,34
defamatory matter,35 violations of rights of privacy,36
infringements of copyrights and other literary property 37
and similar grounds for liability of the station. Should
an honest mistake of law be made, the broadcast station
will nevertheless be liable for an unreasonable, summary
program deletion.

32 E.g. VARIETY, April 27, 1938, 35 See Chapter XXIX. infra.
p. 34, col. 2. 36 See Chapter XXVIII. infra.

33 See § 567 infra. 37 See Chapter XLII. infra.
34 See Chapter XXXI. infra.



§ 262 CONTRACTS BETWEEN STATIONS AND ADVERTISERS 285

§ 260. Same: Liability for Copyright Infringement.
In connection with the broadcast of copyrighted works,

both the station and the advertiser are deemed to be
infringers of copyright if the broadcast thereof is unau-
thorized. In view, however, of the fact that the broadcast
station generally holds a copyright performance license,
the copyright owner does not seek additional royalty from
the advertiser.

Where the broadcast program includes copyrighted
works not within the repertoire of the performing rights
society from which the station holds a performing license,
the facilities contract may provide for an indemnity obli-
gation on the part of the advertiser to the station with
respect to infringement liability therefor.

§ 261. Same: Transcription Costs.
The agreement for the use of a broadcast station's

facilities does not usually impose an obligation upon the
station to provide electrical transcriptions or other record-
ings for use as program material during the period con-
tracted for. Unless provision therefor is made in the
facilities contract, the advertiser is liable for the cost
thereof.

The facilities contract may, however, obligate the station
to supply electrical transcriptions of the advertiser's com-
mercial announcements for use in connection with spot
broadcasts thereof. Reference should be made to the party
upon whom the burden of paying such recording costs
falls.

The station's known policy, rules or regulations may
prevent the advertiser from using phonograph records or
electrical transcriptions, or both, during the agreed period
of broadcast time. This restriction is a matter of inter-
pretation of the facilities contract.
§ 262. Same: Studio Facilities.

The facilities contract should also make provisions con-
cerning the use of the broadcast station's studios, the size
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thereof and the services of the broadcast station which
are to be furnished therewith. Provision may also be made
for the imposition of liability upon the advertiser or other
person acquiring control of studio facilities under the
facilities contract for damages resulting to persons and
property in the studio or broadcast theater.38 The cost
of printing and distribution of tickets for the admission of
the public to the broadcasts in the studio should also be
stipulated. Moreover, the agreement should contain some
reference to the control of the studio by the advertiser
insofar as the question of liability for negligence is
concerned.

§ 263. Same: Exclusive Provisions.
-Unless the facilities contract contains a provision to

the effect that the broadcast station shall not make similar
facilities available to the advertiser's competitors, the
agreement cannot be deemed to be an exclusive one. Pro-
visions may occasionally be made under which the station
is obligated not to broadcast programs of competitors
within specified intervals of the broadcast time made avail-
able to the advertiser.

§ 264. Same: Failure of Advertiser to Broadcast.
Where the advertiser fails to perform the facilities con-

tract and neglects or refuses to broadcast an approved
program during the agreed period, the broadcast station
may substitute another program of comparable quality and
hold the advertiser liable for the costs of the broadcast
performance thereof. Similar liability is imposed upon an
advertiser whose failure to broadcast is a result of his
inability to offer a program conforming to the station's
standards.

38 See § 244 supra.
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§ 265. Same: Failure of Station to Make Agreed Facilities
Available.

Except in instances of excusable non-performance by
the broadcast station of its facilities contract,39 the adver-
tiser may hold the station liable for breach thereof. The
agreement may, however, provide for a limitation of lia-
bility on the part of the station to supply a similar period
of broadcast time or to make a refund to the advertiser
of the agreed rates for the broadcast period not provided.

Where a broadcast station, through a mechanical error,
interrupts or otherwise inadvertently discontinues a pro-
gram during the broadcast thereof, the station is liable for
breach of the facilities contract. The damages of the
speaker or advertiser may be mitigated, however, by the
diligence of the station in offering to provide a suitable
period of broadcast time for the presentation of the inter-
rupted program or address. These damages may be
further mitigated by the announcement on the part of
the station of an apology or other excuse for the inter-
ruption of the original program.

Since broadcast stations are obliged to operate in the
public convenience, interest or necessity, it is essential that
facilities contracts be subject, expressly or by necessary
implication, to such modifications and amendments as may
be necessary to insure compliance by the station with the
statutory standard of operation. Compliance therewith
requires that the station should be possessed of the limited
privilege to withdraw a commercial program for which it
has agreed to make its facilities available. This privilege
may be exercised only for the purpose of broadcasting a
program of supervening public interest and importance.
This privilege should be exercised solely to accomplish a
genuine public service. It is essential, therefore, that the
supervening program be non-commercial and that the sub-
stitution not be a colorable avoidance of the station's
responsibility under the facilities contract.

39 See § 279 infra.

V
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Unless the agreement provides otherwise, the station
is obliged to refund payment for such superseded broad-
cast time. The advertiser should have the election to
broadcast his program at such comparable periods as the
station may have available for that purpose. It is also
reasonable to impose upon the station the duty to give
adequate notice to the advertiser of the unavailability of
the agreed broadcast facilities so as to avoid unnecessary
expense for talent, publicity and other costs incident to
the advertiser's scheduled program.

Where the supervening program requires less time than
that contracted for, the advertiser should also have the
right to elect to broadcast his program in condensed form
or any part thereof during the unused portion of the period
or to forego his scheduled broadcast and accept a refund
or select another period of available broadcast time.

§ 266. Same: Indemnity Obligations.
Facilities generally provide that the advertiser

shall indemnify the broadcast station for liability or
defense expenses or both resulting from programs broad-
cast by the advertiser during the agreed period.

The indemnity obligations may extend to the payment
of wire charges, program talent, script writers, production
and recording costs and other special services, for which
the station may have obligated itself on behalf of the
advertiser under the facilities contract.

Where the program content involves the infringement
of copyrighted works not included within the performance
license held by the station, the agreement may provide for
indemnity of the station by the advertiser for liability
therefor. Similar provision may be made for acts of
unfair competition resulting from the broadcast of the
program by the advertiser. Provision for indem-nity of
the station by the advertiser by reason of defamatory
statements broadcast by the latter is also often provided.
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§ 267. Same: Agreement to Make Sustaining Program Avail-
able to Advertiser.

Where the station agrees to make available to the adver-
tiser all necessary talent and program material or other-
wise to assist the advertiser in preparing an agreed pro-
gram for broadcast under the facilities contract, provision
should be made for the compensation to be paid to the
station therefor.

Broadcast stations frequently make available to adver-
tisers, programs -which are being broadcast as sustaining
features, for their sponsored use during the agreed broad-
cast period.

It is a question of interpretation of the facilities agree-
ment to determine whether the station agrees to act as the
producer of the program or merely to cooperate in making
the program available for production by the advertiser.
Where the station is the producer of the program, it may
be held liable to the advertiser if the program as broadcast
for the latter, is not of the same general type, quality and
standard as the sustaining program. This may be analo-
gized to a sale by sample. In general, the cast must be
substantially similar to that of the sustaining program so
that no diminution of the program's value takes place.

§ 268. Same: Other Services by the Station.
The agreement may provide for the rendering by the

station of additional services in connection with the articles
advertised in programs broadcast by it. Such services
may include the direct sale by the station to listeners
desiring to purchase the advertised product.

The station may agree to stimulate the sale of the adver-
tised product among dealers in its territory or to render
a complete merchandising service in addition to the broad-
cast advertising. In such cases, the station is the sales
agent of the advertiser and is accountable as such for all
funds received and all goods on hand.

19
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The station may agree to act on behalf of the advertiser
in receiving, sorting and handling correspondence and tele-
phone communications from the radio audience relating
to the advertiser's program.

§ 269. Failure of Advertiser to Fulfill Obligations to Radio
Audience.

Where an advertiser, in making use of the station's
broadcast facilities, communicates to the public an offer
of a prize in connection with a broadcast contest pro-
gram 4° and subsequently fails to award the prize, the
broadcast station thereby suffers an injury to its repu-
tation and good -will.

The facilities contract should provide an obligation on
the part of the advertiser to fulfill such promises to the
listening public. Where the agreement so provides, the
station may defray the cost of the prize and recover the
expense thereof from the advertiser under the facilities
contract.

§ 270. Specific Obligations of Broadcast Station to Advertiser.
A broadcast station owes a duty to its customers not to

provide the latter's competitors with mailing lists or other
specific information of business value which may be
obtained by or for the advertiser from a program's
audience.

The property of the advertiser which comes into the
possession of the broadcast station by reason of the use of
the latter's facilities by the advertiser should be offered
or delivered to the owner thereof. Failure of the station
to do so may give rise to a fiduciary obligation with respect
to such property. A similar result may obtain by implica-
tion of a negative covenant on the part of the station not
to lessen or interfere with the rights of the advertiser
under the facilities contract.

40 On the question of lottery
programs see Chapter XXXI.
infra.
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§ 271. Obligation of Station to Provide Advertiser with Proof
of Broadcast.

In instances where the station agrees to make its facili-
ties available for spot broadcast programs involving a
non -simultaneous broadcast of a single program over a
group of stations, the question arises as to whether there
is any obligation on the part of the station to furnish the
advertiser with proof that the agreed programs or
announcements were broadcast during the periods speci-
fied in the facilities contract. Unless the latter agreement
expressly imposes such an obligation on the broadcast
station, no duty to furnish proof of broadcast can be made
a condition of payment of the agreed rates.

The rules of the Federal Communications Commission
pursuant to sub -section (j) of Section 303 of the Act of
1934 4' provide that each station must keep a log of its
programs, the amount of power used and the communica-
tions or signals sent. As to programs, the log must show
the kind of programs transmitted, such as drama, music,
speech et cetera. The time of beginning and ending of
each program must be entered in the log. Upon an appli-
cation for renewal of a broadcast station license, the log
is annexed to the papers as a necessary inclusion therein.42

If the log indicates that the agreed program of the adver-
tiser was broadcast and also gives the advertiser's or the
program's name, it should constitute prima facie proof
that the agreed broadcast was transmitted. This presump-
tion of broadcast may be rebutted by the advertiser's proof
to the contrary.

Article 1 [d] of the Standard Conditions Governing
Contracts for Spot Broadcasting,43 which were adopted
in 1933, provides that invoices rendered by the station for
broadcasts made by it must be in accordance with the sta-
tion log. The invoice, moreover, must state whether it is
in accordance with the log.

41 48 STAT. 1082 (1934), 47 43 BROADCASTING YEAR 13 0 0 K
U.S.C.A. (1937). (1937) 214.

42 DILL, RADIO LAW (1938) 117.
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The agreement may provide that the station shall supply
an affidavit by an official of the station that the transcrip-
tion or script service was broadcast as specified in the
facilities contract.

§ 272. Miscellaneous Provisions of Facilities Contracts.
Facilities contracts usually specify the extent of the

services which the broadcast station agrees to render.
The personnel to be supplied by the station in the per-
formance of a basic facilities contract ordinarily consists
of the members of its regular technical engineering staff
and the staff announcer who may be assigned to the pro-
gram by the station.44 Any additions or changes in per-
sonnel which the station agrees to supply to the advertiser
should be the subject of express inclusion in the facilities
contract.

The agreement may provide a warranty by the adver-
tiser to the station that the commercial announcements
and other advertising content of the program are truthful
and accurate.

Provision may also be made concerning the number and
duration of commercial announcements to be made by the
advertiser. Veto power may be reserved by the station
so as to limit excessive commercial announcements during
the program.

The facilities contract should provide that the program
be designed and used for broadcast to the general public
rather than as a vehicle for the transmission of a personal
message to a specific person or persons.

The station may also be given the right under the facili-
ties contract to make off -the -air recordings of the broadcast
program for its file purposes or other express uses.

The facilities contract may refer to specified periods of
time or merely provide that the station shall guarantee its
facilities for use by the advertiser during a definite inter -

44 Of. BROADCASTING YEARBOOK
(1938) 171, eol. 2; Id. (1937), 206,
col. 2.
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val within a larger period of time. The agreement may
provide that the station shall also furnish facilities for
telephone responses from the audience to the advertiser's
program. The performance of such agreements, however,
is of course subject to the requirements and restrictions
of the telephone companies concerned.

§ 273. Assignability of Facilities Contract.
Contracts relating to the furnishing of technical facilities

of specific broadcast stations may be assigned to successor
operators of such stations whose assumption of control
over the station's facilities has been approved by the
Federal Communications Commission.45 In the event that
the facilities contract provides for the rendition of services
of a personal nature, even though the station be operated
by a corporation, such conditions of the contract are not
assignable without the consent of the advertiser.46

The advertiser may not assign the rights and benefits
obtained by him under the facilities contract without the
consent of the station.47 This restriction is a necessary
incident of the station's obligation to operate in the public
interest. The station must at all times remain free to
reject the broadcast advertising of such products and
sponsors which may contravene its program standards or
its established rules and regulations. The assignthent of
the facilities contract by the advertiser may operate with
injustice to the station, whiCh might be committed by other
facilities contracts not to broadcast programs of the type
proposed by the advertiser's assignee.

§ 274. Termination of Facilities Contract.
The fixed period of the term or duration of the facilities

contract will control despite the fact that such term may
45 See §§ 52, 59 supra.
46 Paige v. Faure, 229 N.Y. 114,

127 N.E. 898 (1920). See WIL-
LISTON ON CONTRACTS (Rev. Ed.,
1936) § 412.

47 Cf. Hudson River Water
Power Co. v. Glens Falls Portland
Cement Co., 107 App. Div. 54S,
95 N.Y.Supp. 421 (1905).
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extend beyond the maturity of the station's operating
license in effect at the time of the execution of the con-
tract.48 The facilities agreement may contain a provision,
however, that the term thereof shall be subject to the
coextensive existence of a valid operating license issued
to the station during said period.

In any case, the facilities contract may be terminated by
mutual rescission" or by the occurrence of specific con-
tingencies expressed in the agreement. A clause may also
be included which exempts the station from liability in the
event that it is unable to render its facilities to the adver-
tiser because mechanical difficulties over which the station
has no control, result in an interruption or suspension of
the broadcast.

The parties may also provide for the right of the adver-
tiser to cancel the contract by reason of labor difficulties
in the advertiser's business. The advertiser is liable for
failure to broadcast during the agreed period unless an
exempting provision is contained in the facilities contract.
Conversely, the station may insert a clause exempting it
from liability by reason of its failure to provide facilities
to the advertiser as a result of a strike, operation of law
or causes which may be beyond the control of the station."

The facilities contract may also contain a cancellation
clause to protect the advertiser against changing rates. It
may, of course, also contain provisions for non-cancellation.

The renewal of the facilities contract should be the sub-
ject of express agreement. Where provision therefor is
made, the required conditions of notice of election to renew
or terminate must be complied with and fulfilled.

48 Broadcast stations have been
licensed on a six -months basis for
many years. See § 38 supra.

49 Rodgers v. Rodgers, 235 N.Y.
408, 139 N.E. 557 (1923).

50 The existence of a strike does
not excuse delay in the perform-
ance of a contract. Happel v.

.21farasco, 37 Misc. 314, 75 N.Y.
Supp. 461 (1902). Where the
contract provides against strikes
but not lockouts, the delay due to
a lockout is not excused. Mahoney
v. Smith, 132 App. Div. 291, 116
N,Y.Supp. 1091 (1909).
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§ 275. Same: Death, Incompetency or Bankruptcy of Parties.
The death of either of the parties to a facilities contract

does not effect a termination of rights and liabilities there-
under. This rule does not apply in instances where the
scope of the contract extends beyond the furnishing of
broadcast facilities and includes the rendering of personal
services by one of the parties. In such a case, the task of
the court is to separate the personal service aspects of the
contract from the non -personal service features thereof.
If it is possible so to separate the rights and liabilities
under the contract, the personal service obligations will
terminate s' Where such separation is impossible, the
court must determine whether on the whole the facilities
agreement is one for personal services. The effect of the
death of a party to such a facilities contract must neces-
sarily depend upon the court's construction of the
agreement.

The termination of facilities contracts by the judicial
declaration of the incompetency of one of the parties
depends upon the same rules and construction as are
applied by the courts in instances where the death of a
party takes place.

The adjudication of bankruptcy of either of the parties
to a facilities contract likewise involves questions of con-
struction of the agreement to determine whether it has
any personal service characteristics. If the question is
answered in the affirmative, a party is relieved from per-
forming such separable provisions of the agreement. If
answered in the negative, the trustee of the bankrupt party
may elect to continue performance of the facilities contract
if authorized by the court to carry on the business of the
bankrupt.52

Special provision may be made in facilities contracts
which will govern the rights and liabilities of the parties
in the event of their death, incompetency or bankruptcy.

5 'WILLISTON ON CONTRACTS 222 N.Y. 290, 118 N.E. 629 (1918) ;
(1920) § 1940. WILLISTON ON CONTRACTS (Rev.

52 Hanna v. Florence Iron Co., Ed., 1936) § 880.
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§ 276. Liability for Breach of Facilities Contract.
A party to the facilities agreement is liable to the other

for all of the damages resulting from his breach thereof.
Unless the advertising agency or the station's sales repre-
sentative is bound as a party principal by the terms of
the facilities contract, such agent is not liable for breach
thereof. The advertising agency or the station's sales
representative may be liable, however, for breach of war-
ranty of authority. In order to hold the principal liable,
it is essential that sufficient evidence be introduced to
establish that the agent was possessed of authority to
enter into the contract and that the sub -agent employed by
the advertising agency had similar authority.53

Facilities contracts may provide that the waiver by the
station of a breach or partial breach by the advertiser shall
not be deemed a continuing waiver so as to preclude the
station from enforcing its rights for similar or other
breaches subsequently committed by the advertiser.

The advertiser is not liable for the payment of facilities
rates where his program was not brpadcast by reason of
the station's defective equipment(:,) The attempt by the
station to recover for facilities not provided by it is ground
for refusal by the Federal Communications Commission
to renew the operating license.55

53Peoples Broadcasting Corp.
v. Geo. Batten Co., 231 App. Div.
446, 247 N.Y.Supp. 569 (1931),
affd. 258 N.Y. 551, 180 N.E. 328
(1931).

54 Where the advertiser has paid
in advance the full amount pay-
able under the facilities contract,
upon breach of the agreement he
may recover the full amount paid
even if the station has clone work
and furnished materials, provided
that the contract is an entire con-
tract. Under an entire contract,
the station is obligated to perform

fully before it can retain the com-
pensation paid. Barney's Clothes
v. WBO Broadcasting Corp., 165
Misc. 532, 1 N.Y.Supp.(2cl) 42
(1937). It is a breach of a facili-
ties contract, which is entire, to
shorten the agreed program and to
make fewer announcements than
the number promised, if such acts
are deliberate. Barney's Clothes v.
WBO Broadcasting Corp., supra.

55 United States Broadcasting
Corp., et al., 2 F.C.C.Rep. 208
(1935).
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§ 277. Damages for Breach of Facilities Contract.
The successful plaintiff who is entitled to recover for

breach of the facilities contract may in any case receive
nominal damages.56 Such an award establishes the right
of the plaintiff and the wrong of the defendant. An award
of more than nominal damages cannot be made unless the
plaintiff makes proof of his damage.57

The defendant is liable for all the direct and proximate
damages which result from his breach of the facilities
contract.58 He will also be compelled to compensate for
those damages sustained by the plaintiff which were con-
sequences of the breach, but not in the natural course of
events from the breach itself, provided that these conse-
quences were reasonably within the contemplation of the
parties to the contract when they made it.58

The requirement that damages must be certain means
that there must be certainty of proof that the injury has
resulted.6° The general rule is usually expressed as
follows : 61

"Mortimer v. Otto, 206 N.Y.
89, 99 N.E. 189 (1912). See §
383 infra.

57 Brown v. Reynolds, 212 App.
Div. 802, 207 N.Y.Supp. 815
(1925) ; Warth v. Greif, 121 App.
Div. 434, 106 N.Y.Supp. 163
(1907), judgment affil. 193 N.Y.
661, 87 N.E. 1129 (1908). See
§ 384 infra.

55 Losei Realty Corp. v. City of
N. Y., 254 N.Y. 41, 171 N.B. 899
(1930). See § 383 infra.

59 Chapman v. Fargo, 223 N.Y.
32, 119 N.E. 76 (1918) ; Stevens
v. Amsinck, 149 App. Div. 220,
133 N.Y.Supp. 815 (1912).

60 See § 383 infra.
61 Wakeman v. Wheeler & Wil-

son Mfg. Co., 101 N.Y. 205, 209,
4 N.E. 264 (1886) ; Mortimer v.

Bristol, 190 App. Div. 452, 180
N.Y.Supp. 55 (1920).

Whether or not prospective
profits may be recovered in an ac-
tion for breach of a facilities con-
tract was considered in Pearce v.
Puget Sound Broadcasting Co., 170
Wash. 472, 16 P.(2d) 843 (1932).
The contract in that case was be-
tween an advertising agency and a
broadcast station for a period of
one year. The advertising agency
produced a program in which it
advertised certain products, for
which it was paid by the sellers
of these products. It endeavored
to secure additional sponsors for
this program. The station breached
the contract by notifying the
agency that it had to change the
broadcast time period specified in
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. . when it is certain that damages have been causedby a breach of contract, and the only uncertainty is as totheir amount, there can rarely be good reason for refusing,on account of such. uncertainty, any damages whatever forthe breach."

Where the broadcast station sues for breach of thefacilities contract, the measure of its damages is the differ-ence between the full contract price and the cost of per-formance on its part,62 less any amount which the adver-tiser may show in mitigation.63 Where the action isbrought prior to the expiration of the term of the contract,damages are awarded as though it had already expired.64The recovery will be for the entire duration of the contractterm .65
It is submitted that it is preferable to insert in a facili-ties contract a provision liquidating the damages to bepaid in satisfaction of the loss or injury which followsfrom a breach of the agreement.66 However, in such a

the agreement because that hour
had been given to another sponsor.
The breach occurred after the
plaintiff agency had broadcast its
programs for three months. The
defendant station contended that
prospective profits could not be
recovered on. the ground that they
were too conjectural and specula-
tive since the evidence did not
show that plaintiff's business was
established as a going concern and
" not a mere experirhent". It was
therefore urged that there was no
reasonable basis of ascertainment
of damage. The trial court ruled
otherwise and its holding was af-
firmed on appeal. Plaintiff's pro-
gram was held to be a going
business and the profits therefrom
were found to be reasonably
anticipatory.

62 Poinsettia Dairy Products,
Inc. v. Wessel Co., 123 Fla. 120,
166 So. 306 (1936).

63 Hamilton v. McPherson, 28
N.Y. 72 (1863) ; Losei Realty
Corp. v. City of N. Y., 255 N.Y.
41, 171 N.E. 899 (1930).

64 Everson v. Powers, 89 N.Y.
527 (1882).

65 Carvill v. Mirror Films, 178
App. Div. 644, 165 N.Y.Supp. 676
(1917) ; Cottone v. Murray's, 138
App. Div. 874, 123 N.Y.Supp.
420 (1910).

66 Liquidated damages constitute
the compensation which the parties
have agreed must be paid in satis-
faction of the loss or injury flow-
ing from the breach of contract.
Wirth cE Harnia Fair Booking, Inc.
v. Wirth, 265 N.Y. 214, 218, 192
N.E. 297 (1934).
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case, the parties must avoid imposing a penalty for non-
performance. The courts consistently refuse to enforce
a liquidated damages clause which is found to be a pen-
alty.67 Where the contract is held to impose a penalty,
the suing party is left to his usual measure of damages
at law.

In order for a liquidated damages clause to be held
valid, the actual damage contemplated as a result of the
breach must be uncertain and difficult of ascertainment.68
Where the actual damage from a breach of a facilities
contract is readily ascertainable, the court will not enforce
the liquidated damages provision.'"

Moreover, the validity of a liquidated damages clause
is dependent upon whether, at the time of the creation of
the facilities contract, the amount provided in the clause

67 Poinsettia Dairy Products,
Inc. v. Wessel Co., 123 Fla. 120,
166 So. 306 (1936) (action against
advertiser on facilities contract.).

68 Ibid; Mosley Safe Co. v.
Maiden Lane Safe Dep. Co., 199
N.Y. 479, 93 N.E. 81 (1910) ;
Ressig v. Waldorf Astoria Hotel
Co., 185 App. Div. 4, 172 N.Y.
Supp. 616 (1918). The old rule
was that the intent of the parties
controlled the determination of
whether the contract provided for
a penalty. Conried Metropolitan
Opera Co. v. Brain, 66 Misc. 282,
123 N.Y.Supp. 6 (1913). This
rule was modified to require, for
the validity of a liquidated dam-
ages provision, that the parties
must at the time of execution of
the agreement, intend to make a
genuine pre -estimate of the prob-
able damages. Wise v. United
States, 249 U.S. 361, 39 Sup. Ct.
303, 63 L.Ed. 647 (1919). The

modified rule held that the use of
the words " liquidated damages "
Or " penalty " is evidence on the
issue of whether a genuine pre -
estimate was intended. Tuten v.
Morgan, 160 Ga. 90, 127 S.E. 143
(1925) ; Pastor v. Solomon, 26
Misc. 125, 55 N.Y.Supp. 956

(1899).
In McCoRMIcK ON DAMAGES

(1936) § 150, the modern rule is
expressed as follows :
". . . if, in light of the facts known
to the parties at the time of the
making of the contract, the sum
agreed on was a reasonable fore-
cast of the probable damages, the
liquidated damages clause is en-
forceable, regardless of what later
turns out to be the amount of the
actual damages."

69 Poinsettia Dairy Products,
Inc. v. Wessel Co., 123 Fla. 120,
166 So. 306 (1936).
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was a reasonable forecast of the probable damages." If
the amount agreed upon in liquidation of the damages is
obviously excessive with reference to the facilities contract,
it will be held to be a penalty and imenforceable.7' An
example of an amount considered excessive with reference
to a facilities contract is a provision that upon breach of
the contract by the advertiser, the broadcast station shall
be entitled to the full contract price still unpaid. Such an
amount is deemed excessive because the station is not
entitled to the full contract price unless it completes per-
formance of all conditions and obligations on its part to
be performed.72 Where the breach is one that prevents
its complete performance of its part of the contract, the
station is entitled only to the difference between the con-
tract price and the cost of performance.73 Clearly, in
such a case, a provision for payment of the full contract
price by way of liquidated damages is excessive, is a penalty
and is unenforceable.

§ 278. Specific Performance of Facilities Contracts.
In a proper case, an advertiser may present sufficient

grounds for equitable relief and. may obtain specific per-
formance of a facilities contract under which a designated
period of the station's broadcast time is to be made
available for his use.

In view of the fact that there is no constant radio
audience for a given program or for a specific period of
broadcast time, and by reason of the indefmiteness of the
damages which may be sustained by the advertiser to
whom the agreed station facilities were not made avail-

" MCCORMICK ON DAMAGES
(1936) § 150. A reasonable fore-
cast is the specification of a sum
reasonably proportioned to the
actual loss. See Rothe v. B. C.
Taylor Trust, 280 U.S. 224, 226,
50 Sup. Ct. 142, 74 L.Ed. 382
(1930); Wirth & I3 -amid Fair
Booking, Inc. v. Wirth, 265 N.Y.

214, 192 N.E. 297 (1934) ; Mc-
CORMICK ON DAMAGES (1936) §
149.

7' Poinsettia Dairy Products,
Inc. v. Wessel Co., 123 Fla. 120,
166 So. 306 (1936).

72 Ibid.
73 Ibid.
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able,74 a court would probably be inclined to order the
broadcast station specifically to perform its obligations
under the facilities contract. This rule must, of course, be
founded upon the existence of grounds for equitable juris-
diction generally.

In decreeing specific performance, the court not
compel the broadcast station to broadcast programs which
endanger its operation in the public interest. Equity will
act only in cases where the station has clearly committed
an unjustifiable breach of the facilities contract.

If the station's obligation is indefinite 75 or cancelable 76
or if provision is made for liquidated damages,77 specific
performance of the facilities contract will not be ordered.78

There is little likelihood that a court would order spe-
cific performance against the advertiser in an action
brought by the broadcast station upon a facilities con -

74 But see Pearce v. Puget
Sound Broadcasting Co., 170
Wash. 472, 16 P.(2d) 843 (1932)
(action at law for breach of
facilities contract.).

76 McCall Co. v. Wright, 198
N.Y. 143, 91 N.E. 516 (1910) ;
Port Jervis, M. & N. Y. R. Co.
v. New York, L. E. & W. R. Co.,
56 Hun 647, 10 N.Y.Supp. 852
(1890), ap. 132 N.Y. 439, 30

N.E. 855 (1892) (railroad terminal
facilities contract.).

76 Churchill Evangelistic Assn.
v. Columbia Broadcasting System,
142 Misc. 210, 255 N.Y.Supp. 134
(1931), affd. 236 App. Div. 624,
260 N.Y.Supp. 451 (1932).

77 Subject to the exception that
if the parties intended the per-
formance of the covenant sought to
be specifically enforced and not
merely the payment of damages in
case of a breach thereof, the cov-
enant will be specifically enforced,

although they inserted a liquidated
damages clause. Wirth (0 Hamid
Fair Booking, Inc. v. Wirth, 265
N.Y. 214, 192 N.E. 297 (1934).
See § 392 infra.

78 Where the facilities contract
requires the performance of a suc-
cession of acts, completion of
which is not possible in one trans-
action, and which will be continu-
ous and necessitate protracted su-
pervision by the court, it has been
held that specific performance
thereof should not be ordered.
Daily States Pub. Co. v. Uhalt, 169
La. 893, 126 So. 228 (1930). The
same court denied an injunction to
restrain breach of a contract to
furnish broadcast facilities on the
ground that generally the writ of
injunction cannot be used to ef-
fectuate specific performance indi-
rectly. Ibid. Cf. §§ 388 et seq.
infra.
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tract for breach thereof by the advertiser. The broadcast
station may more readily prove its damages against the
advertiser and recover the agreed rates for its facilities.

Where, however, the advertiser is obligated to broadcast
a specific program under the facilities contract, which pro-
gram enjoys the popularity and favor of a substantial
audience in the station's area, the advertiser's breach of
the obligation to broadcast such program may result in
irreparable damages to the station. The withdrawal of or
failure to broadcast such a desirable program may serve
to injure the station's reputation and diminish its good
will among the listeners in its coverage area. Damages
to the station in an action at law would be difficult to prove
and in most cases speculative and unascertainable. Spe-
cific performance may be decreed against the advertiser
to relieve the station in instances of such a breach of the
facilities contract.

§ 279. Excuse for Non -Performance of Facilities Contract by
Broadcast Station.

A broadcast station is not liable for its failure to pro-
vide agreed facilities to an advertiser because of acts of
God, public emergencies or other causes beyond its control.
It has been held that strikes which hinder the operation
of a broadcast station do not serve as excuses for its non-
performance of facilities contracts.79

Express provisions relieving the station of liability for
failure to supply its agreed facilities will be enforced.
Typical instances are superseding broadcast programs as
part of national or regional network transmission and
sustaining broadcasts of substantial public interest. Where
the station's inability to broadcast' is a consequence of
unforeseen mechanical difficulties and defective apparatus,
or either of such causes, the station's omissions will not
constitute a breach of the facilities agreement unless other-
wise provided.

79 Rappel v. Marasco, 37 Misc.
314, 75 N.Y.Supp. 461 (1902).
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Interruptions, suspension of or other partial interfer-
ences with the agreed facilities, resulting from the unfore-
seen inability of the station to broadcast the advertiser's
program in its entirety, may also be excusable. Propor-
tionate refund or credit should be given by the station to
the advertiser for substantial deprivation of facilities. In
this connection, Article 3 [b] of the Standard Conditions
Governing Contracts for Spot Broadcasting 8° provides
that pro rata credit be given by the station to interruptions
of one minute or more occurring during the entertainment
portion of the advertiser's broadcast program. It is also
provided that interruptions during the commercial an-
nouncement portion of the broadcast shall be given a credit
by the station in the same proportion to the total facilities
charge which the omitted commercial announcement inter-
val bears to the total commercial announcement in the
program. Provision is also made for the obligation of the
station to defray a pro rata share of the advertiser's live
talent costs where fifty per cent or more of the total pro -
grain time is unavailable by reason of such interruptions.
Acts of. God, public emergency or legal restrictions are
specific exceptions to the latter obligation of the station.

Where during the term of a station's facilities contract
with an advertiser, the Federal Communications Commis-
sion finds that the broadcast of that advertiser's program
is not in the public interest, the station should be relieved
of its obligation to perform the unexpired portion of the
agreement. In this instance, the station will be excused
from non-performance by operation of law. In any event,
the station's obligation to provide broadcast time is modi-
fied by the required station -break period of interruption
of the advertiser's program.8'

A clause in a facilities contract which relieves the station
from liability for non-performance "for any reason what-
soever" is so broad as to emasculate the station's obliga-

" BROADCASTING YEARBOOK
(1937) 214.

81 See § 251 supra.
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tion to provide its facilities. Such a contract lacks mutual-
ity and. should be unenforceable.

§ 280. Revocation or Refusal to Renew Station License.
Broadcast stations frequently enter into facilities con-

tracts for periods extending beyond the term of the operat-
ing license effective at the time such agreements are exe-
cuted. It is important to consider the significance of
administrative action deleting the station which is obli-
gated to perform outstandi-ng facilities contracts. In
instances where the station is prohibited from further
operation by an order of the Federal Communications
Commission which is legislative in character,82 the station
is excused from its failure to perform its extant facilities
contracts by operation of law.83

The refusal to renew or revocation of a station's license
which is based upon the station's own conduct has a de-
batable effect upon the performance of the station's facili-
ties contracts in existence at that time.84 It may be argued
that by implication of law the station is obligated to comply
with all legal requirements so as to continue to hold a valid
operating license throughout the duration of its facilities
contracts.85 Undoubtedly, however, the station's non-
performance of such executory agreements is a direct
consequence of the operation of law.

It would appear to be the better view to excuse the sta-
tion's non-performance of its facilities contracts in such
instances. The New York Court of Appeals took a similar
position in excusing an insurance company from perform-
ing an executory contract with a general agent on the
ground of operation of law manifested by an injunction
secured at the instance of the State Attorney General,
which restrained the insurance company from operating its

82 See American T. & T. Co. v. 83 See WILLISTON ON CONTRACTS

United States, 14 F.Supp. 121 (1920) § 1938.
(S.D.N.Y., 1936), affd. 299 U.S. 84 Cf. wll,LisToN, op. cit., supra,
232, 57 Sup. Ct. 170, 81 L.Ed. 142 § 1939.
(1936). See §§ 100, 101 supra. 85 Ibid.



§ 281 CONTRACTS BETWEEN STATIONS AND ADVERTISERS 305

business because of its failure to maintain the reserve fund
required by law.86 The United States Supreme Court
refused to accept the reasoning of the New York Court of
Appeals by holding that an adjudication in bankruptcy
does not excuse performance of executory contracts by
an involuntary bankrupt.87 The Supreme Court held that
it must be deemed an implied provision of every agree-
ment that the promisor will not allow himself, through
insolvency or acts of bankruptcy, to be disabled from
p erf ormance."

Although the United States Supreme Court reached a
desirable result upon the facts of the case, it is submitted
that its reasoning should not apply to the instant problem.
The parties to a facilities contract, who enter into an agree-
ment for a term extending beyond the maturity of the
station's operating license, with knowledge of the inevitable
administrative review of the station's activities, should be
deemed to have intended that non-performance of their
agreement which results from the disenfranchisement of
the station should be excusable.89

§ 281. Excuse for Non -Performance by Advertiser.
The advertiser is also relieved of liability for failure to

perform a facilities contract by reason of acts of God,
public emergencies or other causes beyond his control.
Where the advertiser's failure to produce the program
results from the non-appearance of the program personnel
or any other cause within the control of the advertiser, the
latter will not be relieved from liability for breach of the
facilities contract.

Specific provisions in the agreement will be enforced to
excuse the non-performance thereof by the advertiser upon
the giving of the stipulated notice of inability to perform

86 People v. Globe Mut. Life
Ins. Co., 91 N.Y. 174 (1883).

87 Central Trust Co. v. Chicago
Auditorium Assn., 240 U.S. 581, 36

20

Sup. Ct. 412, 60 L.Ed. 811 (1915).
88 Ibid.
89But see WILLISTON ON CON-

TRACTS (1920) § 1939.
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and payment of the station's costs of program substi-
tutions.

Where the advertiser is enjoined from broadcasting a
program which infringes another's copyright or other
literary property, the advertiser's inability to broadcast
will not be excused. Similarly, where the broadcast of
the program is enjoined as unfair competition. A cease
and desist order issued against the advertiser by the Fed-
eral Trade Commission, which affects a broadcast pro-
gram, will likewise continue in effect the advertiser's
obligation to perform the facilities contract.
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§ 282. Generally.
The facilities of broadcast stations may be combined

for the simultaneous broadcast of a single program. A
combination of facilities of various broadcast stations for
such a purpose may be achieved by different intercommu-
nication methods. The distances between the broadcast
stations concerned have a direct bearing upon the method
of intercommunication used.

The most common means of connecting broadcast sta-
tions to achieve a combination of their respective facili-

307
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ties is telephonic communication. This is accomplished by
broadcast transmission lines between the localities in which
the broadcast stations are situated. The cost of trans-
mission of a broadcast program from one station to
another over these lines is fixed by rates established by
the telephone companies involved.' The program com-
munication is effected by means of a switchboard. These
broadcast transmission lines are well suited for the faith-
ful transmission of sound and are almost never affected
.by static and atmospheric conditions which militate against
the transmission of tonal qualities.

Broadcast programs may also be transmitted from sta-
tion to station by the use of telegraph or electric, wires.
From the point of view of transmission quality, the tele-
graph system with supplemental equipment renders a
service in some areas comparable to telephonic commu-
nication. The carriage of sound waves over electric wires
which is only feasible in limited areas, appears to be least
satisfactory.

The direct communication of programs from one broad-
cast station to another may also be accomplished within
the broadcasting medium. Broadcast stations which have
receiving apparatus within the range of the directional
antenna of the transmitting apparatus from which a pro -

I Section 202(b) of the. Commu-
nications Act of 1934 provides that
the Commission shall have power,
in regulating charges and services
of telephone carriers, to regulate
their charges and services in con-
nection with the use of wires in
chain broadcasting or incidental to
radio communication of any kind.
In Capital City Telephone Co., 3
F.C.C.Rep. 189 (1936) and in
Jamestown Telephone Corp., 4 F.
C.C.Rep. 326 (1937), the Com-
mission held that it has exclusive
jurisdiction to regulate the wire

service which a telephone company
furnishes to broadcast stations even
though the wires do not cross state
or national boundaries.

In practice, the telOphone com-
panies furnish more than bare tele-
phone lines in station -to -station
or studio -to -transmitter communi-
cation. The companies maintain
transformers, amplifiers and other
equipment necessary for the trans-
mission of sound of the required
balanced tonal quality for broad-
casting service.
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gram originates, have the capacity to rebroadcast a pro-
gram so received. In addition to the rebroadcast of
programs transmitted over wave -lengths allocated to com-
mercial stations, programs may be received over short-
wave frequencies and rebroadcast by receiving stations
over their regular wave -lengths.

Apart from existing legal restrictions and infirmities
upon the rebroadcast of programs,2 such station -to -station
communication within the broadcasting medium is affected
by interferences resulting from conflicting wave -lengths,
static and atmospheric conditions. The apparent conse-
quence of such technical difficulties is the hazard of trans-
mission uncertainty and the lack of dependability of this
means of communication.

It is conceivable but not practical that a broadcast pro-
gram may be disseminated simultaneously by a number
of broadcast stations through their coincidental reproduc-
tion of recordings of that program or through their
respective separate performances of the same program
script at the same time.

§ 283. Definitions: Network and System Distinguished.
The association or grouping of several broadcast sta-

tions for the purpose of making their combined facilities
and unsold broadcast time available for the simultaneous
broadcast of the same program may be defined as a net-
work or chain of broadcast stations.3 Networks may
operate upon a national, regional, or even local basis. The
facilities of the network stations may be marketed to
advertisers or other program sponsors through an agent
representing all the stations so grouped, dependent, 'how-
ever, upon the rates established by each station for its
own facilities. These rates may include telephone or other

2 48 STAT. 1091 (1934) , 47 U.S.
C.A. § 325 (1937) . See § 286
infra.

3 DILL, RADIO LAW (1938) 114.
The Communications Act of 1934,

48 STAT. 1065, 47 U.S.C.A. §

153(p), defines chain broadcasting
as the " simultaneous broadcasting
of an identical program by two or
more connected stations ".
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intercommunication charges or may be upon a basis
whereby the advertiser defrays the cost of transmitting
his program from station to station.4 The agreed com-
pensation for each station's facilities is payable to the
respective stations which defray their own selling costs
and other commission expenses.

Many broadcast stations are associated or affiliated with
broadcasting systems. For a consideration, the con-
stituent stations obtain the system's program service for
their sustaining operations. Restrictions against local
sponsorship of these programs are generally absolute.
By agreement, the system usually acquires the right to
purchase periods of the station's available broadcast time
upon giving the agreed notice of its intention to utilize
such facilities for the programs of its own advertisers.
The rates payable by the system for such facilities should
be specified or identified in the agreement. The constituent
stations may also receive intercommunication and other
services from the broadcasting system.

The system may be defined as an enterprise which
obtains the facilities of a number of broadcast stations
by agreement and makes such combined facilities available
to advertisers and other program sponsors for its own
direct profit. The constituent stations of a broadcasting
system receive compensation for such use of their respec-
tive facilities from the system rather than directly from
the advertiser.

A system is usually an independent contractor whose
acts are not performed in the capacity of a representative
of its, constituent broadcast stations. A system is clearly
different from a sales representative of broadcast stations,
since the representative's acts may bind the stations as
principals.

In the absence of an express agreement to the contrary,
4 See various rate cards, BROAD-

cAsTiKo YEARBOOK (1938) 166 et
seq.
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a broadcasting system may make available to program
sponsors the combined facilities of its constituent stations
without the direct approval of the latter. The facilities
of a network are ordinarily made available voluntarily
by the broadcast stations or their agent in direct dealings
with the program sponsor. In both cases, however, there
is implicit the right of the broadcast stations to refuse to
disseminate programs offered by the advertiser which the
stations deem offensive to the operating standard of public
interest, convenience or necessity.

The facilities of a group of broadcast stations may also
be made available for simultaneous transmission of a
single program through the activities of a sales agency
which receives an agreed discount from the station's net
card rates. No sustaining program service is furnished
to the constituent stations by such a sales agency. The
stations are not obligated to maintain station -to -station
communication for such agencies since the cost of such a
hookup usually is defrayed in each instance by the
advertiser or the sales agency.

§ 284. Same: Specific Instances.
Although both the Columbia Broadcasting System and

the. National Broadcasting Company are the direct owners
of or possess full time operation control over a number
of broadcast stations, the function of these broadcasting
systems is not ordinarily affected by their independent con-
trol of some of the constituent stations of their respective
systems.

The Mutual Broadcasting System is a corporate entity
separate and apart from the constituent stations which
are stockholders therein. The program service offered by
that system is a combination of the programs independ-
ently produced by some of its underwriting or constituent
stations. This program service is transmitted to con-
stituent stations which defray their own cost of station -to -
station intercommunication. The hybrid character of the
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Mutual system is revealed by the fact that it receives a
sales representative's commission upon commercial pro-
grams which it arranges for transmission by its constituent
stations.

Regional networks which make available the facilities
of a limited group of broadcast stations in a given area
are generally operated upon the network rather than the
system basis. It is not uncommon for regional networks
to be established as separate entities or to be dominated by
one or more of its constituent stations.

§ 285. Co -Operative Broadcast Programs.
The simultaneous transmission of a broadcast program

over the facilities of several stations in different areas
may be achieved in another manner Co-operative broad-
cast programs represent the form in which two or more
stations may agree to broadcast a program originating
in one station as a locally sponsored program. The co-op-
erating stations obtain local sponsors for the same pro-
gram in their respective areas and insert the necessary
commercial announcements for their respective customers.
Since such broadcasts are transmitted simultaneously by
the co-operating stations, the agreement usually contains
a provision with respect to the proportionate share of the
program production cost which each co-operating station
shall bear in addition to the cost of communicating the
program from station to station.

Co-operative arrangements are designed to make avail-
able for local sponsorship, programs of a type and quality
comparable to those offered by national advertisers. The
co-operating stations may enter into such arrangements
on their own behalf and offer such programs to their
respective local sponsors at an agreed price in excess of
the cost to the station. Such a program agreement is
independent of the facilities contract; however, it may
be a part thereof. In other instances, the local advertisers
may enter into co-operative arrangements on their own
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behalf without participation of the station therein. In
some cases, the station may effect co-operating agreements
as the agent of the local sponsor, the originating station
or the program producer, as the case may be.

§ 286. Rebroadcast of Programs.
Section 325 (a) of the Communications Act of 1934 5

provides:
,c.

. . nor shall any broadcasting station rebroadcast the
program or any part thereof of another broadcasting station
without the express authority of the originating station."

Based upon this statutory requirement, broadcast sta-
tions may not receive and rebroadcast programs originally
transmitted by another station without the express consent
of the latter.° Where the originating station consents to
the rebroadcast of its program by a second station, other
stations may rebroadcast the program received from the
second station without the consent of the latter so long
as the originating station expressly consents to such
further rebroadcast of its program. A condition that the

5 48 STAT. 1091 (1934), 47 U.S.
C.A. (1937).

6FEDER L COMMUNICATIONS

COMMISSION, Rule 177.
Rebroadcasting means that "the

station engaged therein actually
reproduced the signal of another
station mechanically or by some
other means, such as feeding the
program received directly into a
microphone. From a strict stand-
point, the receiving of a program
of another station over an ordinary
receiving set and then restating the
information thus received over the
microphone does not constitute a
violation of § 325 of the Communi-
cations Act." Newton, 2 F.C.C.
Rep. 281, 284 (1936).

In Pittsbwrgh Athletic Company,
et al. v. ICQV Broadcasting Com-
pany, No. 3415 Equity Term, 1938
(W.D.Pa., injunction granted,
Aug. 8, 1938) the Court found
as a conclusion of law that the
defendant station violated the
Communications Act of 1934.
Conclusion of law, No. 6, ibid.
However, the only finding of fact
which tends to support this con-
clusion is No. 30(b), which in
effect sets forth a restatement of
a broadcast and not a direct re-
production of the transmitted sig-
nal within the rule enunciated in
Newton, supra. Hence, Conclusion
No. 6, supra, is apparently errone-
ous.
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source of the program and the identifying call letters of
the originating station be announced for credit purposes
may be attached to consents to rebroadcast.

Since short-wave broadcast stations are operated upon
experimental licenses only, no licensed broadcast station
may rebroadcast programs originating from short-wave
stations. The commercial significance of such rebroad-
casts would render ineffective the regulation of short-wave
stations as non-commercial, experimental operations.

§ 287. Where Broadcasts Are Not Simultaneous.
Both networks and systems, in their respective opera-

tions, are predicated upon the availability of the facilities
of the constituent stations for the broadcast of programs
simultaneously in the entire area embraced within the
combination of stations. To achieve the constant of simul-
taneous broadcasts in more than a regional area, it becomes
necessary for adjustments to be made to comply with
the different time zones and the variance between daylight
saving time and standard time, in the different localities.

Another type of combination of broadcast stations may
be found in the arrangements for the broadcast of specific
programs by the constituent stations upon a non -simul-
taneous schedule. This is made possible by the use
of electrical transcriptions and other recording devices.
Under such an arrangement, the constituent stations agree
to make their facilities available upon a spot -booking basis
although at a national rate. The sales representative of
such a combination of stations may make the entire group
available for a total sum which would include compensa-
tion for all of the constituent stations. Such a transaction
is patterned after the broadcasting system and would ordi-
narily require no direct approval by the individual stations.
Under this form, the total slim paid for the combined
facilities would be distributed to each station in accordance
with a formula reached by internal agreement. Where,
however, the facilities of a group of stations are obtained
for the broadcast of a specific program by reason of the
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activity of one or more sales representatives for such
stations, the combination does not have the characteristics
of a network or system. On the contrary, such a trans-
action being isolated, generally involves no permanent
obligation upon an individual station to remain within
the group. The obligation is an individual undertaking
rather than a group agreement. Each station sets its own
rate. The sales representative merely receives his com-
mission for arranging the booking and is usually required
to render no further services.

§ 288. Agreements Between Constituent Stations and System
for Broadcast Facilities.

By contract, each constituent station may agree to make
available to the system its respective facilities during
specified hours in exchange for one or more of the
following :

(1) Payment of agreed rates to the station for each
period sold by the system.

(2) Payment of the station's rates for the entire desig-
nated period, irrespective of whether sold by the system
for commercial programs.

(3) The furnishing by or through the system of a desig-
nated number of sustaining broadcast programs during
specified hours.

(4) The broadcast transmission of programs to the sta-
tion for co-operative local sponsorship as commercial
programs.

(5) The payment of lower rates for commercial pro-
grams together with the furnishing of designated types
of sustaining programs.

(6) The prestige of the station and the enhancement of
its listener coverage by reason of the fact that programs
of wide popular appeal are made available to it by the
system.

(7) The rendering by the system to the station of tech-
nical advice and engineering counsel to achieve better
broadcasting efficiency by the station.
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(8) The furnishing by the system of other services
designed to publicize and promote the constituent stations
and assist their operations in the public interest.

(9) The establishment or maintenance by the system of
one way or reverse communications connection between
the constituent stations by telephone, telegraph or other
means.

(10) The agreement on the part of the system to make
its sustaining programs and other services available to
the station exclusively as against other stations in the
same area.

(11) The agreement by the system to offer its combined
facilities to no advertiser or other program sponsor with-
out including the specified station as a constituent
thereof.

The primary legal significance of agreements giving to
a broadcasting system the rights to the facilities of a com-
bination of stations lies in the obligation of the constituent
stations to make their respective facilities available to
the system for broadcast of its advertisers' programs dur-
ing stipulated periods. The station may also agree that
the system shall have the right to transmit the station's
sustaining programs to other constituent stations for the
same purpose.

Such agreements may also contain provisions giving
either the system or the constituent station the right of
election to determine which periods of time within a
designated interval shall be available to the system for the
agreed total number of broadcast hours.

The agreement may also impose upon the constituent
stations the obligation not to permit the rebroadcast by
other stations of programs transmitted to it by the system.
Likewise, the constituent station may be prohibited by
the terms of the agreement from making off -the -air
recordings of the system's programs or unauthorized
rebroadcasts thereof.
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§ 289. Same: Exempt or Local Time.
The agreement between the system and the constituent

station should provide for such periods of broadcast time
as shall remain within the exclusive orbit of the station's
local or other activities.

The availability of a station's facilities for local adver-
tisers and for the broadcast of transcriptions arranged
by spot -bookings is an essential phase of the station's
operations. Its agreement with the system should define
with reasonable certainty to what extent the obligation
to broadcast programs of the system affects the avail-
ability of the station's facilities for its local operations.
Such provisions are controlled by the circumstances of
the individual case. In some instances, there may be no
definite designation of time available for local broadcasts,
but the stations may transact such business under releases
of time previously optioned to the system. The agree-
ments may also provide for a guarantee by the system
to the constituent station of a minimum or fixed total
sum of income to be derived from the system's programs.

A broadcast station may agree that it shall be included
in the combined facilities of the system as a "bonus"
station. By such an agreement, the facilities of the sta-
tion may be offered to the system's advertisers without
charge. In some cases, the station agrees to be denomi-
nated a "bonus" station upon condition that such adver-
tisers pay agreed rates for the facilities of specified
stations which are associated with or financially interested
in the "bonus" station.

Under the agreement with the system, the station may
be required to standardize its card rate by charging a
uniform price for all of its available time. The system
may request such uniformity to obviate any disadvantages
accruing to its national advertisers for the facilities of
the station, as a result of a lower charge made by the
station for local broadcasts during comparable periods.
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Where a station has so agreed to maintain uniform rates
and has deviated therefrom to the detriment of the
national advertiser, the station may be liable in damages
for the difference between its lowest rate charged for
the same period and the amount the station received
therefor from the system for the broadcast of a national
program.

The agreement may also provide that the station shall
be obligated to furnish the system with periodic detailed
reports of its program operations during its reserved
broadcast time.

§ 290. Same: Length or Duration of Period of Broadcast
Time: Chain -Breaks.

The agreement between the system and the constituent
stations is subject to the requirement of Rule 175 of the
Federal Communications Commission that station iden-
tification announcements be made as frequently as pos-
sible during the hours of operation.' Although the period
of broadcast time embraced within the agreement between
the system and the constituent stations may be referred
to therein in units of hours, there is necessarily reserved to
the constituent stations such periods of time as are neces-
sary for the broadcast of station -break announcements.
The agreement, however, may provide that the constituent
station shall announce, its relation to the system or the
origin of the system's program during the interval of
interruption. Where such announcement is made, the

7 Rule 175 reads, as follows:
" Each licensee of a broadcast

station shall announce the call
letters and location as frequently
as practicable during the hours of
operation, and in any event before
or after each program being broad-
cast. In no event shall more than
30 minutes elapse between such
announcements, and in so far as
practicable these announcements

shall be made on the hour and half
hour. These requirements are
waived when such announcement
would interrupt a single, continu-
ous, consecutive speech, p 1 a y ,
symphony concert or operatic pro-
duction of longer duration than 30
minutes; and in such cases the an-
nouncements of the call letters and
location shall be made as soon as
possible."
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station -break period may be known as a chain -break period.
The broadcast time available to the system and its adver-
tisers is by operation of law diminished by the chain -break
announcement interval.

The disposition of unused portions of the chain -break
period should be provided for in the agreement between
the system and constituent stations.8 Such fragments of
broadcast time are frequently used for- spot announce-
ments of advertising slogans, time signals and other brief
commercial announcements. The respective rights of the
system and. the constituent station in the chain -break
period should be the subject of express agreement. In
the absence thereof, the interval is reserved to the station
by operation of law and may be used for such purposes
as the station may determine. The agreement, however,
may contain provision for such veto power by the system
as may be necessary to avoid unfair diminution by the
station of the advertising value of the program dissemi-

preceding or following
the chain-break.9

Provision may also be made that the constituent sta-
tion's use of commercial spot announcements during the
chain -break period shall be limited to sustaining programs
transmitted by the system and that the use thereof in
connection with the broadcast of commercial programs be
prohibited.

It is always a matter of interpretation of the agree-
ment to determine the intentions of the system and the
constituent station with respect to the use of and rights
in the identification period. Where a breach of the agree-
ment is committed, the offending party will be liable for
all damages flowing from the violation of the agreement.

The Columbia Broadcasting
System's form contract with its
stations provides that, upon request,
the affiliates must remove all chain -
break announcements preceding or
following the System's commercial

programs. VARIETY, June 15, 1938,
p. 30, col. 1.

9 BROADCASTING, May 1, 1938;
VARIETY, April 27, 1938, p. 34,
col. 1.
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The sponsor of the program broadcast by the system
may of course make separate arrangements with the con-
stituent stations for the broadcast of his own announce-
ments during the chain -break interval. In. such a case,
the station may lawfully require additional compensation
for the sponsor's cut -in announcements because the chain -
break period is excluded from the broadcast time which
the system may make available to its advertisers.

§ 291. Same: Merchandising Co -Operation by Constituent
Station.

In addition to the obligation to make broadcast facili-
ties available, the agreement may also provide that the
constituent station shall render various co-operative serv-
ices to program sponsors as supplements to the system's
programs broadcast over its facilities. Such services may
include the distribution of samples of the advertised prod-
uct, the receipt, sorting and analysis of correspondence
or other inquiries from listeners, merchandising and pub-
licity arrangements for and with local dealers as well as
many other activities designed to further and promote
the exploitation of the commercial broadcast program.
These supplemental obligations of the constituent station
should be defined with reasonable certainty in the
agreement.

§ 292. Same: Character of Programs.
The operation of a broadcast station in the public

interest, convenience or necessity is a duty imposed upon
the owner and the operator thereof under the terms of
the licenses granted by the Federal Communications Com-
mission.' ° The system's constituent stations, therefore,
cannot delegate the performance of this duty to anyone,
including the system, advertiser, or program producer.

In the final analysis, the broadcast station has the power

10 See §§ 250, 258 supra and
564, 570, 578 infra.
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of editorial selection to determine whether a program
should be broadcast over its facilities." Where programs
originate at points beyond the direct control of the station,
as is generally the case of broadcasts arranged by the
system, the constituent station undertakes a substantial
risk. Agreements, therefore, generally include the obliga-
tion upon the system to impose certain standards with
respect to the character of the programs disseminated by
it for the sponsors thereof. A similar obligation upon
the system exists with respect to its sustaining programs.

This obligation is an essential condition of the agree-
ment between the constituent station and the system. The
exercise by the station of powers of selection of programs
broadcast by means of its facilities must necessarily be
delegated to the system, although the penalties for infrac-
tion and violation of the standards of operation neverthe-
less remain with the constituent station.'2 The system
may, by the terms of the agreement, be obliged merely to
devote its best efforts to scrutinize the program content
so that it will not be objectionable to the operation standard
as interpreted by the Federal Communications Commission.

The agreement may also stipulate limits of policy estab-
lished by the constituent station and the system with
respect to the programs concerned. Unless the agreement
specifically contains a provision requiring the system to
do more than confine the program within these limits, the
system may not be held liable to the station for damages
occasioned by the revocation of or refusal to renew the
station's license or by other interferences with its busi-

11 See letter from Federal Com-
munications Commission to Na-
tional Broadcasting Co., Inc.,
January 14, 1938, N. Y. Tuns,
January 15, 1938, pp. 1, 18.

12 For this reason, a broadcast
station should be permitted to re-
fuse without liability on its part a
system or network program which

21

is substantially not in the public
interest by virtue of its content.
Cf. Sarnoff, The American. System
of Broadcasting and Its Function
in the Preservation of Democracy
(an Address in New York City,
April 28, 1938) esp. p. 5, which
impliedly does not approve this
view.
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ness resulting from the offensive character of a program
supervised by the system within the bare confines of its
agreement -with the constituent station. Where, however,
the system has committed a breach of its agreement, it will
be held liable for all damages to the station flowing
therefrom.

The agreement may incorporate, by reference, the rules
and regulations of the constituent station for inclusion as
part of the system's facilities contract with its adver-
tisers.'3 In such a case, it is a matter of interpretation
of the agreement between the system and the constituent
station to determine the extent of the respective obligations
of the parties to supervise and control the character of the
programs transmitted to the station by the system.

It is usually provided that the constituent stations shall
broadcast without charge important public programs, such
as Presidential messages, upon reasonable notice to the
station by the system. Under these provisions, it is
usually incumbent upon the constituent station to make
the necessary changes in its previous commitments to
accommodate such important public programs.

The station generally reserves the right to make such
changes by the provisions of its facilities contracts with
the advertisers to whom commitments have previously
been made for the broadcast time affected.

§ 293. Same: Liability for Copyright Infringement.
Although the constituent stations may hold licenses to

perform publicly certain copyrighted works, the agree-
ment between the system and the individual station may
contain an obligation on the part of the station to continue
so to be licensed.

In view of the fact that a single program broadcast
simultaneously over numerous stations may involve plural
infringements of copyright with the consequent liability of

13 See § 254 supra.
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each constituent station therefor,' 4 it is important to d.eter-
mine the agreement between the infringers with respect
to indemnity for such liability. In this instance, the con-
stituent station assumes the hazard of liability for dis-
seminating a program which originates beyond its direct
control.

The system's program content may be such as would
involve the liability of the constituent station for infringe-
ment of the copyrights of works not included within the
performing license held by the station. Programs may
also involve liability of the constituent station for unfair
competition. It is a question of the agreement between
the system and the constituent station to determine
whether the latter's liability for such torts is to be
indemnified or the action therefor defended by the system.

The absence of the station's control over the programs
which originate elsewhere and are broadcast by it does
not operate to excuse it from liability for copyright
infringement so conanaitted.'5 Unless the agreement
between the constituent station and the system provides
that the latter shall defend the station and indemnify it
from all damages, the station cannot relieve itself of that
burden. However, its agreement with the system may
provide for the obligation of the system to commit no
copyright infringements or acts of unfair competition in
the programs transmitted to the station by it. Should a
breach of such an obligation take place, the station may
recover from the system all damages flowing from such
breach. Where, however, the agreement provides that the
system shall merely use its best efforts to avoid such

14 Semple, Society of European
Stage Authors & Composers v.
N. Y. Hotel Statler Co., 19 F.Supp.
1 (S.D.N.Y., 1937). See § 630
infra.

15 See Irving Berlin, Inc. v.
Daigle, 26 F.(2d) 149 (E.D.La.,

1928), rend. on other grounds, 31
F.(2d) 832 (C.C.A. 5th, 1929) ;
Dreamland. Ball Room, Inc. v.
Shapiro, Bernstein & Co., 36
F.(2d) 354 (C.C.A. 7th, 1929).
See also § 627 infra.
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unlicensed performances, it is a matter of proof to deter-
mine whether the system has committed any breach of
that obligation in each instance.

§ 294. Same: Liability for Defamatory Broadcasts.
It is likewise a question of the provisions of the agree-

ments between the system and its constituent stations to
determine upon whom falls the liability for defamatory
utterances contained in the system's programs broadcast
over the facilities of the stations. The liability of the
individual station for defamation so broadcast over its
facilities is now absolute.'6

The obligation of the system to defend litigation insti-
tuted against the station and to indemnify the station
against liability therefor must be defined in the agreement.

§ 295. Duration of Contract.
The term of the agreement must, of course, be for -a

definite period of time. The term of the contract between
the station and the chain may extend beyond the termina-
tion date of the station's instrument of authorization. In
such a case, since the station may apply for a renewal of
its license, it cannot set up its lack of a license as a defense
in an action for breach. The failure of a station to apply
for the renewal is an omission on its part which would
directly cause a breach of such an agreement.

The contract between the station and the system may
be terminated by mutual rescission or by the occurrence
of specific contingencies expressed in the agreement. It
may also contain provisions allowing unilateral cancella-
tion. In such a case, the agreement should be carefully
drawn so as to give mutuality thereto. The agreement
may. of course, also contain provisions for non -cancellation.

Thn renewal of the contract between the station and
the q,qtem should be the subject of express agreement.

16 gn,, Chapter XXIX. infra.
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The bankruptcy of either the station or the chain gives
the other a cause of action for anticipatory breach of the
executory agreement between them. Such a cause of
action is a provable claim against the estate of the
bankrupt."

§ 296. Facilities Contracts Between the System and the Ad-
vertiser.

The arrangements by which the broadcast facilities of
a group of stations are offered by the system to adver-
tisers are substantially similar to facilities contracts
entered into by broadcast stations with advertisers
directly.' 7a

Obviously, where the system renders additional serv-
ices to the advertiser, its more comprehensive facilities
are the subject of an express agreement. The cost of
station -to -station communication is likewise reflected in the
terms of the system's agreements with its advertisers.

The system's obligation to maintain the statutory stand-
ards of operation imposed upon the constituent stations
is made a part of its own agreement with advertisers so
as to affect the programs transmitted by the system for
the advertiser to the constituent stations.

To avoid liability for breach of its facilities contract,
the system must provide therein that the advertiser shall
have no redress for the bona fide refusal of a constituent
station to broadcast the advertiser's program upon the
ground that the transmission thereof would not be in the
public interest. Similarly, the right of the constituent
stations to supersede the advertiser's program by broad-
casting a program of supervening public importance is
usually a condition of the system's facilities contract.'

7 Central Trust Co. v. Chicago
Auditorium Assn., 240 U.S. 581,
36 Sup. Ct. 412, 60 L.Ed. 811
(1915). This case is criticized in
WILLISTON ON CONTRACTS (Rev.

Ed., 1936) § 1327.
17a See Chapter XVI. supra.
S See VARIETY, June 15, 1938,

p. 30, col. 1.
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The system may also provide that the advertiser shall
not transmit his program to any station not included
within the combined facilities offered to the advertiser
by the system. Similar restrictions against the broadcast
of electrical transcriptions of the advertiser's program
after dissemination thereof by the system, may be imposed
by the facilities contract to prevent a duplication of the
system's program service by stations not affiliated with
it. The advertiser may, by the terms of the facilities
contract, obtain express permission to broadcast transcrip-
tions of the programs transmitted by the system within
a specified period of time thereafter and over designated
stations.

The facilities contract may incorporate the system's
own rules and regulations as well as those established
by the constituent stations. The advertiser's broadcast
of electrical transcriptions, phonograph records or other
recordings over the combined facilities of the system may
be expressly prohibited.

Where the constituent stations' agreements with the
system terminate at various dates, the system's contract
under which its combined facilities are made available
to the advertiser should contain an express provision
relieving the system of liability for the withdrawal of the
facilities of a constituent station during the term of the
contract with the advertiser. Such exemption for non-
performance by the system can be asserted in good faith
only in regard to the stipulated grounds. Similar provi-
sion should be made with respect to non-performance by
the system of its facilities contract with the advertiser by
reason of the revocation of or refusal to renew the opera-
ting license of any of its constituent stations. Provision
may be made for appropriate deductions from the system's
rates for facilities not furnished the advertiser by reason
thereof. Alternative provisions may be included giving
the advertiser the right to select other stations in the
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same coverage areas in substitution for facilities not
furnished.

The system is liable in damages to the advertiser for
breach of the facilities contract occurring from causes not
specifically exempted therein or excused by impossibility
of performance.'9

The liability of the advertiser to the system for breach
of the facilities contract is likewise governed by the same
principles.2°

19 See §§ 277 supra and 383 et 20 See §§ 277 supra and 383 et
seq. infra. seq. infra.
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§ 297. Generally.
The rising tide of labor organization in the industrial

life of the country has been reflected in the broadcasting
industry. There has been an uneven development in the
organization of workers in this field.

The principal trade union with which broadcast stations
have to deal is the American Federation of Musicians.
This well organized craft of skilled workers is one of the
oldest trade unions and is international in that its juris-
diction extends to Canada. The hundreds of its local
chapters are situated in all of the key cities and the
membership of these autonomous locals embraces substan-
tially all of the instrumentalists required for the broadcast
musical programs transmitted over all stations.

Although some effort was made to organize broadcast
station employees into an industrial union, the established
strength and influence of the American Federation of
Musicians rendered such attempts fruitless.

So far as other workers in the broadcasting industry
are concerned, there have been various degrees of organi-
zation. In some cases, a duplication of claimed jurisdic-
tion operates with resultant confusion and difficulty for
the broadcast stations involved.

The technicians and engineers employed by broadcast
stations are variously identified with such unions as the
American Communications Association or chapters of
the International Brotherhood of Electrical Workers. A
potential competitive union which seeks to assert juris-
diction over these workers is the International Alliance of
Stage and Theatrical Employees.
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The attempts to organize program personnel have met
with little uniformity. The diversification of these
employees produces a variety of problems and demands.
Announcers and producers have been organized into the
American Guild of Radio Announcers and Producers.

The American Federation of Labor has granted juris-
diction over theatrical entertainers by international charter
to the Associated Actors and Artistes of America. The
radio problems of this profession are cared for by a de-
rivative organization known as the American Federation
of Radio Artists. This union has also organized and.
negotiated on behalf of announcers.

The National Association of Performing Artists is not
a trade union but is a mutual voluntary organization
operating to protect the property interests of its members
in their respective recorded performances.

Efforts to organize script writers into a trade union
have as yet been unsuccessful. The Authors League of
America has chartered a Radio Writers' Guild which
appears to function primarily as a protective organiza-
tion. Authors and composers have a non-union protective
organization known as the Songwriters' Protective Asso-
ciation. The American Society of Composers, Authors
and Publishers and the Society of European Stage Authors
and Composers are licensing agencies dealing with per-
forming rights of copyright owners and are not trade
unions.

It has also been reported that an unaffiliated union of
sales representatives of a broadcast station has been
organized under the name, Radio Salesmen's Guild of
America.

There also exist several company or "inside" unions
which have limited jurisdiction over the employees of a
single employer. Such unions have little or no expan-
sion possibilities and generally have no independent
characteristics.'

However, not all " inside" the common meaning of the term.
unions are company unions within The National Labor Relations
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§ 298. Right to Organize.
It is generally accepted that workers have a right to

combine into associations to protect and advance their
economic interests.2 This common right is available to
employees whose services are rendered in and for broad-
cast stations. Mr. Chief Justice Taft in an opinion of
the United States Supreme Court stated the modern
law to be: 3

"Labor unions are recognized by the Clayton Act as legal
when instituted for mutual help and lawfully carrying out
their legitimate objects. They have long been thus recognized
by the courts. They were organized out of the necessities
of the situation. A single employee was helpless in dealing
with an employer. He was dependent ordinarily on his daily
wage for the maintenance of himself and family. If the
employer refused to pay him the wages he thought fair, he
was nevertheless unable to leave the employ and to resist
arbitrary and unfair treatment. Union was essential to give
laborers an opportunity to deal on equality with their
employer."

This statement of the law was reaffirmed by that Court
in National Labor Relations Board v. Jones and Laughlin
Steel Corp.4 Chief Justice Hughes said: 5

"That is a fundamental right. Employees have as clear
a right to organize and select their representatives for lawful
purposes as the respondent has to organize its business and
select its own officers and agents."

Board has determined that Asso-
ciated Broadcast Technicians, into
which union have been organized
many Columbia Broadcasting Sys-
tem engineers, is not a company
union. BROADCASTING, April 1,
1938, p. 34, col. 1.

2 National Labor Relations
Board v. Jones & Laughlin Steel
Corp., 301 U.S. 1, 57 Sup. Ct. 615,

81 L.Ed. 893 (1937), rev'g 83
F.(2d) 998 (C.C.A. 5th, 1936).

3 American Steel Foundries v.
Tri-City Central Trades Council,
257 U.S. 184, 209, 42 Sup. Ct.
72, 66 L.Ed. 189 (1921).

4 301 U.S. 1, 57 Sup. Ct. 615,
81 L.Ed. 893 (1937).

51d., at 33.



332 LAW OF RADIO BROADCASTING § 299

This right of workers to organize and bargain as a col--
lective unit is also recognized by several state legislatures 6
and by Congress. Section I of the National Labor
Relations Act 7 (Wagner Act) declares :

"It is hereby declared to be the policy of the United States
to eliminate the causes of certain substantial obstructions to
the free flow of commerce and to mitigate and eliminate these
obstructions when they have occurred by encouraging the
practice and procedure of collective bargaining and by pro-
tecting the exercise by workers of full freedom of association,
and designation of representatives of their own choosing for
the purpose of negotiating the terms and conditions of their
employment or other mutual aid or protection."

§ 299. Contracts Between Broadcast Stations and Trade
Unions: Generally.

The typical contract which an employer enters into
with his employees' trade unions provides that employ-
ment shall be given under specified working conditions for
definite compensation for a stated period of time.8 The
unions usually agree that their members will abide by
the constitution, by-laws and regulations thereof and the
employer is generally obligated to employ only such
workers under the agreement as are in good standing as
members of the union.

The contract negotiated by the American Federation of
Musicians with the broadcast stations is predicated upon
the agreement of the stations to employ a stated number
of musicians. The determining factor of the number of
such employees has by agreement been fixed in dollars
of wages computed by a stipulated percentage of the
employer stations' income.

6 Mass., Laws (1937) c. 436, 51 HART. L. REV. 722.
§ 1; New York, Laws (1937) c. 7 49 STAT. 449 (1935), 29 U.S.
443, §§ 700, 703; Pa., Laws (1937) C.A. §§ 151-166 (1937).
c. 294, § 2; Utah, Laws (1937)
c. 55, § 2; Wisconsin, Laws (1937)
c. 51, § 111.07. See Note (1938)

8 See Note (1938) 51 HART. L.
REV. 520.
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The interrelation between musicians and other per-
forming artists, such as vocalists who require musical
.accompanists, brings about problems of overlapping juris-
diction.9 It is also difficult to demarcate the activities
of various workers engaged in a station's program opera-
tions in its studio. A dispute of jurisdiction over
employees who perform the manual operations necessary
to broadcast selections from recorded programs, arose
between the American Federation of Musicians and the
unions governing studio and control room technicians.
The American Federation of Labor ruled upon this dis-
pute and declared jurisdiction over these workers to be
in the American Federation of Musicians."'

§ 300. Rights of Labor Unions.
Labor unions possess various rights which they may

exercise to accomplish certain purposes. These include
the rights to strike, to picket and to boycott. The
nature and extent of each of these rights differ in each
jurisdiction.

It is generally agreed that it is lawful to strike for
higher wages," shorter hours 1 2 and better working
conditions." Beyond this, the courts differ widely.

Labor unions may use only the peaceable picket in a

9 See BILLBOARD, May 21, 1937,
p. 7, col. 3.

10 See RADIO DAILY, April 11,
1938, p. 1, col. 2, April 12, 1938,
p. 1, col. 2.

11 Hopkins v. Oxley Stove Co.,
83 Fed. 912 (C.C.A. 8th, 1897) ;
Auburn Draying Co. v. Wardell,
227 N.Y. 1, 124 N.E. 97 (1919) ;
Cornellier v. Haverhill Shoe Mfrs.
Assn., 221 Mass. 554, 109 N.E.
643 (1915) ; OAKEs, ORGANIZED

LABOR AND INDUSTRIAL CONFLICTS
(1927) § 263.

12 Truax v. Bisbee Local, 19

Ariz. 379, 171 Pac. 121 (1918) ;
Kemp v. Division No. 241, 255 Ill.
213, 99 N.E. 389 (1912) ; Auburn
Draying Co. v. Wardell, 227 N.Y.
1, 124 N.E. 97 (1919).

13 Hopkins v. Oxley Stove Co.,
83 Fed. 912 (C.C.A. 8th, 1897) ;
Truax v. Bisbee Local, 19 Ariz.
379, 171 Pac. 121 (1918) ; Kemp
v. Division No. 241, 255 EL 213,
99 N.E. 389 (1912) ; Cornellier v.
Haverhill Shoe Mfrs. Assn., 221
Mass. 554, 109 N.E. 643 (1915) ;
Auburn Draying Co. v. Wardell,
227 N.Y. 1, 124 N.E. 97 (1919).
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majority of the states.' 4 Michigan is the leading industrial
state which forbids peaceable picketing as unlawful."

Labor unions may exercise a right of primary boycott
for the same purposes as they may strike.' 6 The so-called
secondary boycott is generally illegal."

14 OASES, op. cit. supra n. 9,
§§ 326-347.

15 Beck v. Railway Teamsters'
Protective Union, 118 Mich. 497,
77 N.W. 13 (1888) ; Cooper, Fic-
tion of Peaceful Picketing (1936)
35 MICH. L. REV. 73.

16 Pierce v. Stablemen's Union,
156 Cal. 70, 103 Pac. 324 (1909) ;

Steffes v. Motion Picture Union,
136 Minn. 200, 161 N.W. 524
(1917) ; Empire Theater Co. v.
Cloke, 53 Mont. 183, 163 Pao. 107
(1917) ; Root v. Anderson, 207
S.W. (Mo.) 255 (1918) ; Foster v.
Retail Clerks' Assn., 39 Misc. 48,
78 N.Y.Supp. 860 (1902).

Primary and secondary boycott
held illegal: Wilson v. Hey, 282
III. 389, 83 N.E. 928 (1908) ; Burn-
ham v. Dowd, 217 Mass. 351, 104
N.E. 841 (1914); Beek v. Railway
Teamsters' Union, 118 Mich. 497,
77 N.W. 13 (1888) ; Gray
v. Building Trades Council, 91
Minn. 171, 97 N.W. 663 (1903.);
Jensen v. Cooks' etc., Union, 39
Wash. 531, 81 Pao. 1069 (1905).

17 Ibid. Secondary boycott held
legal: Paikinson Co. v. Building
Trades Council, 154 Cal. 581, 98
Pac. 1027 (1908) ; Bossert v. Dhuy,
221 N.Y. 342, 117 N.E. 582 (1917).
Cf. Auburn Draying Co. v. War-
dell, 227 N.Y. 1, 124 N.E. 97
(1919). See OASES, ORGANIZED

LABOR AND INDUSTRIAL DISPUTES
(1927) §§ 411, 428.

In Truax v. Corrigan, 257 U.S.
312, 42 Sup. Ct. 124, 66 L.Ed. 132
(1921) Mr. Justice Brandeis traced
the development of this phase of
the law of labor relations very suc-
cinctly. He said, at page 357:

"In England a workingman
struggling to improve his condi-
tion, even when acting singly, was
confronted until 1813 with laws
limiting the amount of wages which
he might demand. Until 1824 he
was punishable as a criminal if he
combined with his fellow workmen
to raise wages or shorten hours or
to affect the business in any way,
even if there was no resort to a
strike. Until 1871 members of a
union who joined in persuading
employees to leave work were
liable criminally, although the em-
ployees were not under contract
and the persuasion was both peace-
ful and unattended by picketing.
Until 1871 threatening a strike,
whatever the cause, was also a
criminal act. Not until 1875 was
the right of workers to combine in
order to attain their ends con-
ceded fully. . . . Not until 1906
was the ban on peaceful picketing
and the bringing of pressure upon
an employer by means of a second-
ary strike or a boycott removed.
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§ 301. All -Union or Preferential Shop as Aim of Strike and
Picket.

A closed or all -union shop is a result of an agreement
by the employer not to engage any workers who are not
members of the union with which the employer has con-
tracted. A preferential shop is one wherein the employer
agrees to give preference to the members of the union in
the conduct of the business. There is a difference of
opinion as to the legality of a strike by a labor union to
obtain a closed or all -union shop.

The question of the right to strike for an all -union shop
does not seem to have arisen in all jurisdictions. In Massa-
chusetts,18 California, Minnesota, New Hampshire and
Texas, such a strike is generally held to be illega1.19 In
New York, New Jersey, Oklahoma .and Connecticut, the
courts agree that a strike and peaceable picketing for an

In 1906, also the act of inducing
-workers to break their contract of
employment (previously held an
actionable wrong) was expressly
declared legal. . . .

"In the United States the rules
of the common law governing the
struggle between employer and
employee have likewise been sub-
jected to modifications. These have
been made mainly through judicial
dpcisions. The legal right of work-
ingmen to combine and to strike
in order to secure for themselves
higher wages, shorter hours, and
better working conditions received
early general recognition. But
there developed great diversity of
opinion as to the means by which,
and also as to the persons through
whom, and upon whom pressure
might permissibly be exerted in
order to induce the employer to

yield to the demands of the work-
ingmen. . . .

" The earliest reported American
decision on peaceful picketing
appears to have been rendered in
1888; the earliest on boycotting in
1886. . . . The prevailing judicial
opinion in America . . . inclines
towards the legality of peaceful
picketing . . in some States,
notably New York, both peaceful
picketing and the boycott are de-
clared permissible."

But see Simon v. Hamlin et
al., Mass. Super. Ct., Eq. No.
49014, Suffolk County, April 15,
1938, (1938) 6 I. J. A. BULL. 136.

19 Moore v. Cooks' etc., Union,
39 Cal. App. 538, 179 Pac. 417
(1919) ; Grant Constr. Co. v. St.
Paul Bldg. Trades Council, 136
Minn. 167, 161 N.W 520 (1917) ;
White Mt. Freezer Co. v. Murphy,
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all -union shop are lega1.2° The Federal courts, previ-
ously in conflict, now apply the law of the state in which
the strike and picketing are conducted," where they
acquire jurisdiction by reason of diversity of citizenship.

An all -union shop or a preferential shop is not illegal.22
The Massachusetts courts hold a preferential shop to be
the same as an all -union shop.23 A strike by a union to
secure a preferential shop in a broadcast station would
be illegal in Massachusetts as a strike for an all -union
shop,24 even though an agreement achieving that end
would not be illega1.25 In that state, a later lower court
decision departed from the traditional strict rule by
denying an injunction against a strike for an all -union
shop.26

Moreover, there is no restraint of trade under anti-
trust laws where an association of broadcast stations
agrees to operate a closed shop and the union agrees to

78 N.H. 398, 101 Atl. 357 (1917) ;
Webb v. Cooks' etc., Union, 205
S.W. 465 (Tex. Civ. App., 1918).
See also Barnes v. Berry, 156 Fed.
72 (C.C.S.D. Ohio, 1907).

20 Cohn & Roth Elec. Co. v.

Bricklayers, etc., Local Union, 92
Conn. 161, 101 Atl. 659 (1917) ;
Jersey City Printing Co. v. Cas-
sidy, 63 N.J. Eq. 759, 53 Atl. 230
(1902) ; Newton Co. v. Erickson,
70 Misc. 291, 126 N.Y.Supp. 949
(1911), affd. 144 App. Div. 939,
129 N.Y.Supp. 1111 (1911).

21 Erie Railway Co. v. Tomp-
kins, 304 U.S. 64, 58 Sup. Ct. 817,
82 L.Ed. 787 (1938).

22 Shinsky v. O'Neil, 232 Mass.
99, 121 N.E. 790 (1919) ; Smith
v. Bowen, 232 Mass. 106, 121 N.E.
814 (1919) ; Jacobs v. Cohen, 183
N.Y. 207, 76 N.E. 5 (1905) ; Mc-
Cord v. Thompson -Starrett Co.,

129 App. Div. 130, 113 N.Y.Sapp.
385 (1908) ; Underwood v. Texas
& P. R. Co., 178 S.W. 38 (Tex.
Civ. App., 1915).

23 Folsom Engraving Co. v.
McNeil, 235 Mass. 269, 126 N.E.
479 (1920) ; OAKES, op. cit. supra
n. 11, § 292.

24 Ibid.

25 Shinsky v. O'Neil, 232 Mass.
99, 121 N.E. 790 (1919) ; Smith v.
Bowen, 232 Mass. 106, 121 N.E.
814 (1919) ; Jacobs v. Cohen, 183
N.Y. 207, 76 N.E. 5 (1905) ; Mc-
Cord v. Thompson -Starrett Co.,
129 App. Div. 130, 113 N.Y.Supp.
385 (1908) ; Underwood v. Texas
& P. R. Co., 178 S.W. 38 (Tex.
Civ. App., 1915).

26 Simon v. Hamlin et al., Mass.
Super. Ct., Eq. No. 49014, Suffolk
County, April 15, 1938, (1938) 6
I. J. A. BULL. 136.
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prefer such association's members in supplying labor
needs.27

302. Same: Enforcement of Union By -Laws.
Broadcast station employees who join labor organiza-

tions agree to obey and carry out the union by-laws and
regulations. The usual method of enforcement of these
obligations is by fine or expulsion, or both. Many of these
rules affect the interests of employers, and consequently
the extent to which unions may regulate the activities of
their members must be considered.

Some union rules are held to be illegal in themselves
and are therefore totally unenforceable. In Haverhill
Strand Theater v. Gillen,28 the Massachusetts Supreme
Judicial Court held that a rule of a local union of the
American Federation of Musicians was illegal as a restric-
tion on the right of the employer to have a free flow of
labor. The offending rule provided that no union member
should perform his services in a theater where fewer than
a given number of musicians were employed. An injunction
was issued restraining any enforcement of this rule.

A similar rule, however, was held to be valid in New
York,29 Minnesota 30 and Montana.3' The legality of this
rule as to broadcast stations has not been tested in the
courts. The rule would probably be held valid except in
Massachusetts and other so-called "strict" states.

It has been held lawful to impose a rule that union mem-
bers shall not work with non-union men.32 Likewise, the
right of the union to prohibit its members from working
for employers who have breached contracts with other

27 Belfi v. United States, 259
Fed. 822 (C.C.A. 3d, 1919). Semble
Goyette v. C. V. Watson Co., 245
Mass. 577, 140 N.E. 285 (1923).

28 229 Mass. 413, 118 N.E. 671
(1918).

29 Bossert v. Dhuy, 221 N.Y.
342, 117 N.E. 582 (1917).

22

3° Scott -Stafford Opera House
v. Minneapolis Mus. Assn., 118
Minn 410, 136 N.W. 1092 (1912).

3' Empire Theater Co. v. Cloke,
53 Mont. 183, 163 Pac. 107 (1917).

32 Bossert v. Dhuy, 221 N.Y.
342, 117 N.E. 582 (1917).
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members of the union, has been maintained.33 A rule that
members shall not work for non-resident employers who
fail to pay the higher rate as between the residence of the
employers and the place of work has been held lawful."
The union, it has been held, may lawfully rule that its
members who transfer from one local to another may
not make any contract for a permanent engagement until
the lapse of three months after the deposit of a transfer
card."

The basis of the lawfulness of these and similar regula-
tions is found in the common law rule that a worker may
set the terms and conditions of his employment. At com-
mon law, a man may do in combination with others what-
ever he may do alone. So long as the regulation is
reasonable and has a relation to the work to be done by
the members of the union and directly affects them, a
union may adopt the rule. The incidental interference
with the employer's business is not actionable. In Bossert
v. Dhuy,36 the New York Court of Appeals said:

"Its (union's) action was voluntary and concerned labor
competition in which the association and its members are
vitally interested.

"The voluntary adoption by an association of employes of
reasonable rules relating to persons for whom and conditions
under which its members shall work is not illegal at com-
mon law. . . ."

In Cohn & Roth Electric Co. v. Bricklayers Union," the
Connecticut Supreme Court said:

33 Rhodes Bros. Co. v. A. F. of
M. (Providence Local), 37 R.I.
281, 92 Atl. 641 (1915).

34 Barker Painting Co. v.

Brotherhood of Painters, 12 F.(2d)
945 (D.C.N.J., 1926) ; Accord:
New Jersey Painting Co. v.
Brotherhood of Painters, 96 N.J.
Eq. 632, 126 Atl. 399 (1924).

35 Yankee Network, Inc. v.
Gibbs, 3 N.E.(2d) 228 (Mass.,
1936).

36 221 N.Y. 342, 117 N.E. 582,
585 (1917).

37 92 Conn. 161, 167, 101 Atl.
659 (1917).
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"The end the defendants had in view by their by-laws
was the strengthening of their unions . . . There is no indi-
cation that the real purpose of the defendants was injury
to the plaintiff or the nonunion men. . . . Whatever injury
was done the plaintiff was a consequence of trade competi-
tion, and an incident to a course of conduct by the defendants,
begun and prosecuted for their own legitimate interests."

Mr. Justice Holmes has handed down the classic state-
ment of the principle of competition which sustains these
rules. In his famous dissent from the view of the majority
of the Massachusetts Supreme Judicial Court in Vegelahn
v. Guntner,38 he said:

". . . in numberless instances the law warrants the inten-
tional infliction of temporal damage because it regards it
as justified . . . the policy of allowing free competition justi-
fies the intentional inflicting of temporal damage, including
the damage of interference with a man's business, by some
means, when the damage is done not for its own sake, but as
an instrumentality in reaching the end of victory in the battle
of trade. . . . I have seen the suggestion made that the con-
flict between employers and employed is not competition. But
I venture to assume that none of my brethren would rely
on that suggestion. If the policy on which our law is founded
is too narrowly expressed in the term free competition, we
may substitute free struggle for life. Certainly the policy
is not limited to struggles between persons of the same class
competing for the same end. It applies to all conflicts of
temporal interests. . . . One of the eternal conflicts out of
which life is made up is that between the effort of every
man to get the most he can for his services, and that of society,
disguised under the name of capital, to get his services for
the least possible return. Combination on the one side is
patent and powerful. Combination on the other is the neces-
sary and desirable counterpart, if the battle is to be carried
on in a fair and equal way."

38 167 Mass. 92, 105, 44 N.E.
1077 (1896).
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Therefore, such internal rules can lawfully be made and
enforced by a union of broadcast station employees.

§ 303. Enforcement of Union By -Laws by Fine or Expulsion.
Where it is determined that the by-law or rule of the

union is one that may lawfully be made, a further question
arises as to the legality of the means of enforcement. It is
uniformly agreed that means which are coercive, intimidat-
ing, fraudulent or defamatory may not be used.39

Whether or not the imposition of a fine or the expulsion
of a member by a union is an unlawful interference with
the employer's interests has been raised in the only case
found which involved an employer who operated a radio
broadcast station. Yankee Network, Inc. v. Gibbs" in-
volved rules of Local 9 of the American Federation of
Musicians in Boston. One of the rules provided:

"A member who has his transfer card on deposit in a
Local, is not entitled, without the consent of the Local to
solicit, accept or play any permanent engagement . . . dur-
ing a period of three months after the date of deposit, . . .

but otherwise is entitled to all the privileges of the Local." 4 1

In substance, another pertinent rule provided:

Any member of Local 9 who plays exclusively in broadcast
programs is required to file his contracts with the Secretary
prior to his engagement.

One Kendis, who was a member of the New York City
Local of the American Federation of Musicians, deposited
his transfer card with Local 9. Without the consent of
Local 9 and before three months elapsed, Kendis entered
into a contract with plaintiff network for a permanent

39 Yankee Network, Inc. v.
Gibbs, 3 N.E.(2d) 228 (Mass.,
1936) ; Bossert v. Dhuy, 221 N.Y.
342, 117 N.E. 582 (1917).

403 N.E.(2d) 228 (Mass., 1936).

41 American Federation of Mu-
sicians, CONSTITUTION, BY-LAWS
AND STANDING RESOLUTIONS (1936)
Art. XII., § 4.
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engagement to render his services in a broadcast program.
After the execution of the contract, Kendis submitted it to,
Local 9 for approval, which was denied. Local 9 then fined
him for violation of the rules and the musicians in the
orchestra formed by Kendis refused to play for the plain-
tiff. It was found as facts that Kendis had violated the
two by-laws, that against their own desires the orchestra
mean ceased to play either by reason of threats or fear of
action by Local 9 and also that no trade dispute existed
between plaintiff and Local 9.

The Massachusetts Supreme Court 42 restrained the
punishment of Kendis by Local 9. It held that the right
of Local 9 to punish Kendis was not involved. It also
ruled that the imposition of a fine to compel adherence to
a union rule was coercive and ergo unlawful, and that the
union had an unlawful purpose in that it attempted to
interfere with the contract rights of plaintiff network, the
right of plaintiff to manage its business in its own way and
its right to free access to the market for musical talent.
For these reasons, the Court held that the Union was
engaged in an unlawful combination.

The Court found no justification in the right of Local 9
to punish Kendis and it rejected the Union's contention
that the consequences to the plaintiff of the enforcement
of the rules were justifiable results of its lawful action.
The Court said: 43

"The evidence fails to show justification for the defendants'
conduct in the exercise by them of any right of free compe-
tition or of any other right of equal dignity with the rights
of the plaintiff."

The leading case on this question is Bossert v. Dhuy,"
which is contra to Yankee Network, Inc. v. Gibbs." Bos-

42 Yankee Network, Inc. v. 44 221 N.Y. 342, 117 N.E. 582
Gibbs, 3 N.E.(2d) 228 (Mass., (1917).
1936). 45 3 N.E.(2d) 228 (Mass.,

43 Id., at 230. 1936).
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sert v. Dhuy 46 involved a union rule that its members
shall not work with non-union men. The New York Court
of Appeals said: 47

"Neither is the enforcement of such rules by the associa-
tion through fines or by expulsion from the association illegal.
Members are thus simply required to obey rules of the asso-
ciation so long as they remain members thereof. . . .

"Voluntary orders by a labor organization for the benefit
of its members and the enforcement thereof within the organi-
zation is not coercion. The members of the organization
. . . who are not willing to obey the orders of the organization
are at liberty to withdraw therefrom. The bounds beyond
which an association of employees may not, as a general rule,
go in controlling its members in their dealings with employers
are not easily determined. They cannot at least extend beyond
a point where its or their direct interests cease. There is a
material difference in the power of an association so far as
it affects its primary or secondary interest. Where the acts
of an employee or employees in their individual or associaate
capacity are reasonably and directly calculated to advance
lawful objects, they should not be restrained by injunction."

The New York view was approved by the -United States
Supreme. Court in Paine Lumber Co. v. Neal."

§ 304. Enforcement of Union By -Law by Strike or Picket.
A union by-law which involves lawful subjects such as

wages, hours or conditions of work may be enforced by a
strike or picket of the employing broadcast station. In
Barker Painting Co. v. Brotherhood of Painters," the
United States District Court in New Jersey refused to
enjoin a strike to enforce a union rule that a non-resident
contractor had to pay whichever wage was higher as
between his residence and the place of the work. The

46 221 N.Y. 342, 117 N.B. 582 48 244 U.S. 459, 37 Sup. Ct. 718,
(1917). 61 L.Ed. 1256 (1917).

47 N., at 585, 587. 49 12 F.(2d) 945 (D.C.N.J..
1926).
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identical rule had previously been held lawful by the New
Jersey Court of Errors and Appeals in New Jersey Paint-
ing Co. v. Brotherhood of Fainters."

In Empire Theater Co. v. Cloke,51 a rule of the local
musicians' union requiring the employment of a minimum
number of its members by each employer was held enforce-
able by a picket patrol. The court held that the pickets
could lawfully carry signs declaring the unfairness of the
employer who violated the rule. Moreover, the union was
permitted to advertise the unfairness of the employer in a
newspaper.

Upon the authority of Bossert v. Dhuy,52 it is permis-
sible to strike or picket to enforce a lawful rule of a union
in all jurisdictions accepting the rule of that case.

§ 305. Other Lawful Means to Enforce Union By -Laws.
In Rhodes Brothers Co. v. American Federation of

Musicians, Local 198,53 it was held that a resolution by a
local union executive board forbidding union members to
play for the plaintiff, who had breached a contract with
the union, was not intimidation and was not restrainable.

In Cohn and Roth Electric Co. v. Bricklayers, etc.,
Local,54 the Connecticut Supreme. Court determined that
a notice of enforcement of a by-law, prohibiting union men
from working with non-union men, did not constitute intimi-
dation of the employers of the members.

The jurisdiction of the union extends to the regulation
of its members and the determination of reasonable condi-
tions and stipulations under which the latter may work.
A union may not impose a fine upon non-members and a
fortiori cannot enforce payment of such a fine by a strike

50 96 N.J.Eq. 632, 126 Atl. 399
(1924).

5I 53 Mont. 183, 163 Pac. 107
(1917).

52 221 N.Y. 342, 117 N.E. 582
(1917).

53 37

(1915).
54 92

(1917).

R.I. 281, 92 Atl. 641

Conn. 161, 101 Atl. 659
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or picket.55 Such action would be unlawful coercion. It
is not unlawful for the secretary of a trade association of
employers to notify its members that a non-member has
violated the by-laws of the association and is no longer
sympathetic to the aims of the organization.56

§ 306. Enforcement of By -Laws Resulting in Secondary Boy-
cott.

Where the enforcement of a union by-law operates to
the hardship of persons not directly transacting business
with the union, it is usually argued that the union is exceed-
ing its prerogatives by committing a so-called secondary
boycott. The latter term "is an equally loose and uncer-
tain label used by courts indiscriminately to condemn a
-wide variety of labor's activities." 57

The courts have enjoined the enforcement of by-laws
which affected intermediate employers of workers in a
related industry. In this category are by-laws which pro-
hibit members from working with materials made under
non-union or otherwise unacceptable conditions.58

So-called sympathy strikes have also been the subject
of the appellation of secondary boycott. These strikes are
usually called by members of a union, who have no griev-
ance with their own employers, to assist members of a
companion union who are striking against the latter's
employer. Where one craft strikes in support of another
craft which is employed at the same time and on the same
job, the majority of the courts considering the problem
have upheld such limited sympathy strikes.59 If the com-
panion union's strike is removed from the scene of employ-
ment of the sympathetic union or if no other direct connec-

55 Burke v. Pay, 128 Mo. App.
690, 107 S.W. 408 (1908) ; People
v. Barondess, 133 N.Y. 649, 31
N.E. 240 (1890).

56 Bohn Mfg. Co. v. Hollis, 54
Minn. 223, 55 N.E. 1119 (1893).

57 Hellerstein, Secondary Boy-

cotts in Labor Disputes (1938) 47
YALE L. J. 341.

58 Hellerstein, op. cit. supra -
n. 57, 344 and nn., where the cases
are collected.

59 Hellerstein, op. cit. supra'
n. 57, 346.
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Lion of interest can be established, the courts will enjoin
such action as secondary. Based upon this distinction, it
would appear that all of the employees of a broadcast
station may strike in aid of the contention of the members
of one craft union against their common employer.

§ 307. Same: Picketing of Suppliers or Customers of Unfair
Employers.

The New York Court of Appeals held that members
of a union could lawfully picket the establishment of their
employer's customers and advertise or carry banners stat-
ing the conditions under which their employer's goods
were manufactured.6° Such picketing, of course, must be
free from violence or intimidation of customers. In the
same case, a dictum was expressed that the pickets had no
lawful right to appeal to the public not to patronize their
employer's customer. Such picketing, though peaceful,
would be regarded as a secondary act because it was
directed against a person not a party to an industrial
dispute with the union.

Tinder this New York view, union employees of a broad-
cast station may not lawfully extend their trade disputes
by picketing the commercial advertiser or sources of pro-
gram personnel or material, with appeals to the public
asking that its patronage of the advertisers and other
third parties be withdrawn.61 Such employees may picket,
however, to request public assistance in "tuning out" pro-
grams transmitted by the broadcast station employer.

" Goldfinger v. Feintuch, 276
N.Y. 281, 11 N.E.(2d) 910 (1937).
For the history of this litigation,
see Hellerstein, op. cit. supra n. 57,
et seq. Cf. Canepa, v. Doe et al.,
277 N.Y. 52, 12 N.E.(2d) 790
(1938), (1938) 6 I. J. A. Bimi.
130.

61 Such picketing of the com-
mercial advertiser creates a "labor
dispute " within the meaning of

anti -injunction statutes. Davega-
City Radio, Inc. v. Randau et al.,
1 N.Y.Supp.(2d) 514 (1937).
Contra: Mlle. Reif, Inc. v. Randau
et al., 1 N.Y.Supp.(2d) 515 (1937).
Picketing of the place of business
of a newspaper advertiser by the
striking newspaper workers has
been held unlawful. Mlle. Reif,
Inc. v. Randau, supra.
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Where the employees of a commercial advertiser are
engaged in an industrial dispute with their employer, and
the latter sponsors a commercial broadcast program, such
employees may not picket or advertise to the public any
solicitation that the employer's broadcast program be
"tuned out" when transmitted by broadcast stations.
Picketing or other advertising which directs public atten-
tion to the existence of a trade dispute with the broadcast
program advertiser without requesting affirmative action
against the station, is lawful.

§ 308. National Labor Relations Act and the Broadcasting
Industry.

The National Labor Relations Act 62 (Wagner Act) was
enacted in 1935. It embodies a plan whereby the parties
to a labor dispute which involves some phase of interstate
commerce may at least be brought to. the stage of nego-
tiations.

Section 2(6) of the National Labor Relations Act 63
defines the "commerce" which it regulates in its labor
relations as follows:

"The -term 'commerce' means trade, traffic, commerce,
transportation, or communication among the several States,
or between the District of Columbia or any territory of the
United States and any State or other Territory, or between
points in the same State but through any other State or any
Territory or the District of Columbia or any foreign country."

Section 2(7) of the Act 64 defines the term "affecting
commerce" as follows:

CC.
. . in commerce, or burdening or obstructing commerce

or the free flow of commerce, or having led or tending to
lead to a labor dispute burdening or obstructing commerce
or the free flow of commerce."

62 Act of July 5, 1935, 49 STAT. ing (1937) 50 HARV. L. Ray. 1071.
449, § 1 et seq., 29 U.S.C.A. § 151 63 Id., at § 152(6).
et seq. (1937). See Magruder, 64 Id., at § 152(7).
Development of Collective Bargain-
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By Sections 9(c) 65 and 10(a),66 the National Labor
Relations Board is given certain powers concerning labor
relations affecting commerce.

It is clear, therefore, that by this Act, Congress has
sought to regulate labor relations in interstate commerce
and has specifically included the communications indus-
tries. It has already been established that radio broad-
casting is interstate commerce.67 It cannot be doubted
that the labor relations of the radio broadcasting industry
are subject to the provisions of the National Labor Rela-
tions Act.68

It is also clear from the opinions in the cases in which
this Act was held constitutional by the United States
Supreme Court, that if it is shown that the labor dispute
between the employees and the owner of a broadcast
station does not impair the operation of an instrumentality
of interstate commerce, or does not occur in the current
of interstate commerce, or does not materially affect the
flow of raw materials or processed goods into commerce,
or does not lessen employment or wages as to affect the
market for goods in interstate commerce, then there is no
Federal jurisdiction.69 In any of such cases, the pro-
visions of the Act would not apply. It is obvious that any
dispute between a broadcast station and its employees
which affects the dissemination of broadcast programs,
would impair the operation of an instrumentality of inter-
state commerce and would therefore give jurisdiction to
invoke the Act.

65 Id., at § 159(e).
66 /d., at § 160(a).
67 See § 5 supra.
68 49 STAT. 449, § 1 et seq.

(1935), 29 U.S.C.A. § 151 et seq.
(1937).

69 Associated Press v. National
Labor Rel. Board, 301 U.S. 103,
57 Sup. Ct. 650, 81 L.Ed. 953

(1937) ; National Labor Rd. Board
v. Jones & Laughlin Steel Corp.,
301 U.S. 1, 57 Sup. Ct. 615, 81
L.Ed. 893 (1937) ; Id. v. Fruehauf
Trailer Co., 301 U.S. 49, 57 Sup.
Ct. 642, 81 L.Ed. 918 (1937) ; Id.
v. Friedman -Harry Marks Clothing
Co., 301 U.S. 59, 57 Sup. Ct. 645,
81 L.Ed. 921 (1937).
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§ 309. Employees' Rights Protected by National Labor Rela-
tions Act.

Section 7 of the National Labor Relations Act 7°
declares:

"Employees shall have the right to self -organization, to
form, join, or assist, labor organizations, to bargain collectively
through representatives of their own choosing, and to engage
in concerted activities, for the purpose of collective bargaining
or other mutual aid or protection."

It is expressly provided in Section 13 that this Act shall
not be construed in any way "as to interfere with or
impede in any way the right to strike." 71

§ 310. Unfair Labor Practices Affecting Interstate Commerce
May Be Prevented by National Labor Relations
Board.

The National Labor Relations Act empowers the Board
created by that statute to prevent any person from engag-
ing in any unfair labor practice which affects interstate
commerce.72 An administrative procedure is provided
under the Act whereby the Board may determine, after
notice and hearing, the issue as to whether the labor prac-
tice in question is unfair under the Act.73 The Board
may proceed against a broadcast station owner who is
found to be guilty of unfair labor practices towards his
employees.

§ 311. Same: Unfair Labor Practice to Interfere with Em-
ployees in Exercise of Rights Guaranteed by National
Labor Relations Act.

A broadcast station owner is deemed to engage in an
unfair labor practice where he interferes with, restrains
or coerces employees in their exercise of rights guar-

" 49 STAT. 449 (1935), 29 U.S. 72 Id., at § 10(a), id., at §

C.A. § 157 (1937). 160(a).
71 Id., at § 163. 73 Id., at § 10, id., at § 160.
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anteed by Section 7 of the Act.74 The United States
Supreme Court has upheld as valid the provisions of the
Act which declare the discharge of employees for joining
and assisting unions to be an unfair labor practice.75
§ 312. Same: Unfair Labor Practice for Employer to Dom-

inate, Support or Interfere with Labor Organization.
The National Labor Relations Act declares it to be an

unfair labor practice for an employer to dominate or, by
financial or other aid, to support the formation or admin-
istration of a labor union. It is also unfair for an employer
to interfere with the formation or administration of a
labor union.76

§ 313. Same: Unfair Labor Practice for Employer to En-
courage or Discourage Membership in Labor Unions.

The broadcast station owner or operator may not dis-
criminate as to hiring, tenure of employment or any term
or condition of the employment so as to influence the
employee's labor union affiliation. The broadcast station
owner or operator may not discriminate in such a manner
as to encourage or discourage membership in any labor
organization. However, the broadcast station may law-
fully require membership in the labor union designated
as the collective bargaining unit of his employees and
agree to insist that membership in such association be
a condition of employment."

§ 314. Same: Unfair Labor Practice to Discriminate Against
a Complainant.

Section 8(4)78 makes it an unfair labor practice to dis-
charge or in any way discriminate against an employee

74 Id., at § 157. Ct. 642, 81 L.Ed.. 918 (1937); Id.
75 Associated Press v. National v. Friedman -Harry Marks Clothing

Labor Rel. Board, 301 U.S. 103, Co., 301 U.S. 59, 57 Sup. Ct. 645,
57 Sup. Ct. 650, 81 L.Ed. 953 81 L.Ed. 921 (1937).
(1937); National Labor Rel. Board 76 49 STAT. 449 (1935) § 8(2),
v. Jones Laughlin Steep Corp., 29 U.S.C.A. § 158(2) (1937).
301 U.S. 1, 57 Sup. Ct. 615, 81 771d., at (3).
T.J.Ed. 893 (1937); Id. v. Fruehauf 78 Id., at (4).
'railer Co., 301 U.S. 49, 57 Sup.
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because he has complained to the Board or testified under
the Act.

§ 315. Same: Unfair Labor Practice to Refuse to Bargain
Collectively.

The broadcast station owner or operator must engage
in collective bargaining with the representatives of his
employees, subject to the provisions of Section 9(a).79
That section of the statute declares that those representa-
tives selected by the majority of an appropriate unit con-
stitute the sole collective bargaining representatives for
that unit as to wages, hours or other conditions of employ-
ment. The right of any other employee or group of em-
ployees to present grievances to the employer is expressly
reserved.

§ 316. Election of Collective Bargaining Representatives
Under National Labor Relations Act.

The National Labor Relations Board has full power to
insure the full rights of employees and to enforce the Act
by being vested with authority to determine the repre-
sentative collective bargaining unit of the employees. The
Board has full discretion to recognize either craft unions,
industrial unions or organizations limited to one employer
in deciding upon the appropriate unit for the election of
collective bargaining representatives.8°

If the question of the representatives of the employees
for collective bargaining affects commerce within the terms
of the Act, the Board may investigate and certify the
names of the representatives selected. The Board must
give notice and hold an appropriate hearing to determine
the issue. If necessary, the Board may take a secret ballot
of the employees. The Board, however, is not restricted
to the secret ballot. It may use any other suitable method

79 Id., at § 159(a). Bo Id., at § 9(b), id., at §
159(b).
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to ascertain the true representative unit for collective
hargaining.81

Where the Board has certified the representatives for
collective bargaining, the refusal of a broadcast station
employer to meet them is an unfair labor practice.

§ 317. Enforcement of Provisions of National Labor Relations
Act.

The Board may issue two types of orders:
1. To cease and desist.
2. To take affirmative action.82

The order to cease and desist is issued upon a deter-
mination of unfair labor practice by the employer. Such
an order requires the broadcast station to end and refrain
from such unfair practice. The order may require affirma-
tive acts by the unfair employer.83

A broadcast station found to be unfair may be required
to reinstate employees with or without back pay. It may
be required to meet the representatives of the employees.
The Board may order any action which will effectuate the
policies of the Act.84

The Board may petition the proper Federal court to
enforce judicially the order issued by it.85 Likewise, the
employer may secure a judicial review of the final order
of the Board in the proper Federal court."

81 Id., at § 9, id., at § 159. 84 Ibid.
82 Id., at § 10(e), id., at § 88 Id., at § 10(e), id., at §

160(c). 160(e).
83 Ibid. 861d., at § 10(d), id., at 160(d).
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§ 318. Workmen's Compensation Statutes.
The remedy available to broadcast station employees

for personal injuries received in the course of their employ-
ment must be discussed in considering the relation between
the owner or operator of a broadcast station and his
employees. Formerly, an employee who was injured in
the course of his employment was left to his remedy at
common law. This proved inadequate to meet modern
conditions of industrial employment and in the past thirty
years has been the subject of considerable reform if not
totally abolished. As a substitute for actions at law, the
various state legislatures have enacted workmen's com-
pensation statutes which impose liability upon the em-
ployer on a theory of insurance. By 1935, the Federal

352
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government° and all of the States, except Arkansas and
Mississippi,2 had enacted laws changing the common law
on this phase of the master and servant relation. How-
ever, the Federal Employers Liability Act 3 and the Fed-
eral Maritime Compensation Act 4 are confined to workers
in interstate railroad and all maritime pursuits. There
is no general workmen's compensation act within the juris-
diction of the Federal government.

§ 319. Same: Application to Broadcasting as Interstate Com-
merce.

Since radio broadcasting is interstate commerce s and
since there is no specific Federal legislation covering work-
ers in this industry, does the broadcast station employee
have a remedy only at common law for his personal
injuries? While the power of Congress over interstate
commerce is plenary and exclusive,8 state legislation for
the compensation of injured employees may validly be
applied to broadcast station employees' except where
workers in interstate commerce are expressly excluded.
A state may legislate on local phases of interstate com-
merce where Congress has not acted on the subject and
the state regulation does not burden interstate commerce.8

In Fischer v. Stephens College,9 the Missouri statute did
not expressly exclude workers in interstate commerce.'°
It was held that an employee of a broadcast station, injured
in the course of his employment, could recover under the
Missouri Compensation Act. The employee in this case

35 STAT. 65 (1908), 45 U.S. 4 44 STAT. 1424 (1927), 33 U.S.
C.A. § 51 et seq. (1937) ; 44 STAT. C.A. § 901 et seq. (1937).
1424 (1927), 33 U.S.C.A. § 901 s See § 5 supra.
et seq. (1937). 6 See §§ 5, 7, 8, 9 supra.

2 JONES, DIGEST OF WORKMEN'S 7 Cf. § 183 supra.
COMPENSATION LAWS OP THE 8 Cf. Ibid.
STATES (1935). 947 S.W.(2d) 1101 (Kan. City

3 35 STAT. 65 (1908), 45 U.S. C. A., Mo., 1932).
C.A. § 51 et seq. (1937). 10 JONES, op. cit. supra n. 2.

23
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was an advertising solicitor and program director. The
court did not discuss the interstate nature of the broad-
casting business.

Fischer v. Stephens College " would seem to be contrary
in its holding to Van Dusen v. Department of Labor and
Industries of Washington 12 except that in. the latter case,
the activity of the injured worker in interstate commerce
is more clear. Because Van Dusen, who was electrocuted
while working on the transmission apparatus of a broad-
cast station, was engaged in interstate commerce, the
Washington Supreme Court held that the compensation
legislation of the State could not be applied. The Wash-
ington statute does not expressly exclude workers in inter-
state commerce but does include all workers within the
legislative jurisdiction.'3

It is submitted that Van Dusen v. Department of Labor
and Industries 14 is wrongly decided because the applica-
tion of the Washington Compensation Act to all broadcast
station employees would not burden interstate commerce.
The case would thus be brought within the legislative
jurisdiction of the State of Washington. Moreover, Con-
gress has not evidenced any intent to exclude the states
in this field.

The other rulings of the. Washington Supreme Court
in the Van Dusen case involve the so-called "one step
removed" test of employment in interstate commerce. The
ruling that Van Dusen was engaged in interstate commerce
is manifestly correct but the test used may be criticized
on the ground that it is intricate and uncertain. The
intricacy of the rule lies in the fact that it requires a deter-
mination of whether at the time the employee was injured,
he was working on a job so closely connected with inter-
state commerce as to be a part thereof. Under that test,,

11 47 S.W.(2d) 1101 (Kan. City
C. A., Mo., 1932).

(2158 Wash. 414, 290 Pac. 803
(1930).

13 JONES, op. cit. supra, n. 2.
14 158 Wash. 414, 290 Pac. 803

(1930).
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if the worker's activity is one step removed from interstate
commerce, the injury is deemed to have occurred in intra-
state commerce. The ruling is uncertain in that employees
of broadcast stations may pass rapidly and on several
occasions during the same day from interstate commerce
to intrastate commerce and vice versa.

Under the statutes of Arizona, '3 Delaware, '6 Indiana, '7
Maryland," Maine, '9 Michigan,2° New York 21 and
Utah,22 all employment in interstate commerce is excluded
from the operation of the respective Workmen's Compen-
sation Acts, thus exempting broadcast stations in these
eight states from any compulsory liability under such
statutes. The remaining thirty-eight states and the Dis-
trict of Columbia make no specific exception of persons
engaged in interstate commerce although, of course, car-
riers by railroad 23 and maritime employers 24 are under
the exclusive jurisdiction of the Federal government."

§ 320. Same: Where Character of Employment Is Defined.
In several states, the workmen's compensation laws

apply primarily or unqualifiedly only to "hazardous" or
"extra -hazardous" employments.26 This limitation ob-

I 5 REV. CODE (1928) § 1445. 113, CONS. LAWS. (Cahill, 1930)
"Laws (1917) § 3193, 142. e. 66, § 113.
17 ANNo. STAT. (Burns, 1926) 22 limy. STAT. (1933) § 42-1-89.

§ 9464.
12 Aismo. CODE (Bagby, 1924),

Art. 101, § 33, except that an
employer may voluntarily bind
himself under the Maryland Act,
if no act of Congress prohibits the
inclusion.

19 REV. STAT. (1930) c. 58, § 2
(II).

20 COMP. LAWS (1929) § 8481
except that an employer may elect
to bring himself and his employees
under the Act.

21 N. Y. Laws 1914, c. 41, §

23 35 STAT. 65 (1908), 45 T.J.S.
CA. § 51 et seq. (1937).

24 44 STAT. 1424 (1927), 33 U.S.
C.A. § 901 et seq. (1937).

25 Jensen v. Southern Pacific,
244 U.S. 205, 37 Sup. Ct. 524, 61
L.Ed. 1086 (1917).

26 For a general definition of
"hazardous ", see the New York
statute. N. Y. Laws 1922, c. 615,
§ 2, subd. 1, § 3, groups 1-12,
CONS. Lews (Cahill, 1930), e. 66.
See Bowne v. S. W. Bowne Co.,
221 N.Y. 28, 116 N.B. 364 (1917).
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tains in Illinois, Louisiana, Maryland, Montana, New
Hampshire, New Mexico, New York, Oklahoma, Oregon,
Washington and Wyoming.27 In Illinois,28 where the law
is compulsory in its application to "hazardous" employ-
ments, elective provisions apply to nearly all "non -hazard-
ous" employments. In New York, compulsory provisions
of the law apply not only to a comprehensive list of occu-
pations specified as "hazardous employments" but also to
all other private employments, with specific exceptions, in
which four or more "workmen or operatives" are em-
ployed.29

It should be noted that the employee's actual work or
occupation at the time of the injury, and not the business
of the employer, is the test of liability under workmen's
compensation laws.3°

Employment of "fewer" or "not more than" the number
of persons employed or regularly employed is excepted
in a number of jurisdictions from the application of the

crucial provision of the law, or from the
penalties for non -acceptance where the law is elective. The
numerical limitations exist as follows:

Alabama (16), Alaska (5), Arizona (3), Colorado
(4), Connecticut (5), Delaware (5), Florida (3 or, in
some employments, 15), Ohio (3 "workmen or opera-
tives"), Oklahoma (2), Puerto Rico (4), Rhode
Island (5), South Carolina (15), Tennessee (5), Texas
(3), Utah (3), Vermont (10), Virginia (11) and
Wisconsin (3).

Under the New York laws 3' and the statutes of ten
other states which extend only to persons in "hazardous"

27 JONES, op. cit. supra n. 2. 30Lyon v. Windsor, 173 App.
28 ILL. REv. STAT. (Cahill, Div. 377, 159 N.Y.Supp. 162

1933) c. 48, ¶ 201, § 1.,, ¶ 202, § 3. (1916).
29 N. Y. Laws 1922, c. 615, § 3, 31 N. Y. Laws, 1922, c. 615,

group 18, Corns. haws (Cahill, § 2, § 3, CONS. LAWS (Cahill,
1930) c. 66. 1930) c. 66.
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employment,32 those employees not performing hazardous
work, such as clerks, professionals of all types and persons
not engaged in manual labor or work at a machine, would
be excluded from the benefit of the workmen's compen-
sation laws.

Actors, musicians and singers would be exempt as not
coming within the specified classifications.33 It would
seem that mechanics and engineers in the control rooms
and at the transmission plant of a broadcast station would
come under the statute as "operatives" or persons tending
machines.34

§ 321. Same: Employee and Independent Contractor Distin-
guished.

The large majority of the states 35 merely require that
a certain number of persons be employed in order to bring
the employer and employee within the purview of the work-
men's compensation legislation. Under such provisions,
all persons employed by a broadcast station, with the
exception of the independent contractor, would be subject
to the compensation statute, assuming, of course, that the
station employs the minimum number required by the
statute.

The definition of "employee" is not inimical to and does
not disturb the distinctions established at common law
between a servant or employee and an independent con-
tractor. The common law rules which demarcated the
relation of master and servant from that of employer and
independent contractor are operative in the consideration
of claims under workmen's compensation laws. From the

32 Illinois, Louisiana, Maryland,
Montana, New Hampshire, New
Mexico, Oklahoma, Oregon, W ash-
ington and Wyoming. JONES, op.
cit. supra n. 2.

33 Clark v. Voorhees, 194 App.
Div. 13, 184 N.Y.Supp. 888, order

revd. on another ground, 231 N.Y.
14, 131 N.E. 553, (1920).

34 See Westboy v. Curtis & San-
ger, 198 App. Div. 25, 28, 189
N.Y.Supp. 539 (1921).

35 JONES, op. cit. supra n. 2.
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definitions and language of these statutes, it is clear that
they deal with employers and employees, and that an inde-
pendent contractor is not within their scope.36

The tests generally used in ascertaining whether or not
a person is an independent contractor include the right and
extent of control over the scope, manner and method of
operation, the results of the work, the right to hire and
discharge persons working for the one whose status is in
question, the duty of the employer to supply tools and a
place to work, and the payment of a regular salary.37

While the courts have agreed upon the general rule, the
results reached in the application thereof to particular
cases are often contradictory. The surrounding facts are
so variable in this class of cases that it is difficult, if not
impossible, to find any two which are identical.

A mechanic who repairs engines, who presents a bill
for the gross amount without itemizing it and who is paid
at a certain rate per hour depending on the particular kind
of services rendered, is an employee and not an inde-
pendent contractor because the employer furnishes the
tools and the place to work.38 A bill for the gross amount
is not a contract to do a job for a lump sum. However, a
mechanic who is hired to ,do a specific job and who is not

38 Cameron v. Pillsbury, 173
Cal. 83, 159 Pac. 149 (1916) ;
Decatur Ry. & Light Co. v. Ind.
Board, 276 EL 472, 114 N.E. 915
(1916) ; Columbia School Supply
Co. v. Lewis, 65 Dad. App. 339,
116 N.B. 1 (1917) ; in re McAllis-
ter, 229 Mass. 193, 118 N.E. 326
(1918) ; Tuttle v. Embury-Martin
Lumber Co., 192 Mich. 385, 158
N.W. 875 (1916) ; Kerron v. Cool-
saet Bros., 158 Minn. 522, 198
N.W. 134 (1924) ; Broun v. Patter-
son Central Market Assn., 139 Atl.
432 (N.J.L., 1927) ; Matter of
Litts v. Risley Lumber Co., 224

N.Y. 321, 120 N.B. 730 (1918) ;
Smith v. State Workmen's Ins.
Fund, 262 Pa. 286, 105 Atl. 90
(1918) ; Western Indemnity Co. v.
Praeter, 213 S.W. 355 (Tex. C. A.,
1919) ; Komula v. General Ace.
F. & L. Assur. Corp., 165 Wis.
520, 162 N.W. 919 (1917).

37 Cinofsky v. Industrial Co.,
290 Ill. 521, 125 N.E. 286 (1919) ;
Norton v. Day Coal Co., 192 Iowa
160, 180 N.W. 905 (1920) ; Beach
v. Velzy, 238 N.Y. 100, 143 N.E.
805 (1924).

38 Peck v. Tossell, 193 App. Div.
604, 184 N.Y.Supp. 426 (1920).
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under the control of the person engaging him, is an inde-
pendent contractor.39

It is evident that no categorical statement can be made
of the applicability of the workmen's compensation laws
to all classes of broadcast station employees. Musicians,
announcers, actors, singers and all of the other so-called
"staff men" engaged in the broadcast of sustaining pro-
grams for the station, would come within these statutes
when they are not engaged as independent contractors.
However, many of these persons are not "staff men" but
independent contractors. As such, they are not protected
under the workmen's compensation legislation.

§ 322. Same: Program Sponsor as Principal Employer.
Where these workers are employees, the question arises

as to who is the employer, as between the program sponsor
and the broadcast station. The advertiser or program
sponsor usually occupies the position of a principal
employer.

Precedents may be found both for and against the propo-
sition that the employee of an independent program pro-
ducer is to be considered as an employee of the program
sponsor. If the producer of the program is actually an
independent contractor, the better view is that his employee
is not the employee of the program sponsor since the
producer is the principal employer.

In determining whether the musicians and artists in a
"name" band are the employees of the leader or owner
thereof as against the program sponsor and producer,
the tests under which the "name" orchestra is regarded
as an independent contractor would likewise make the
leader liable for workmen's compensation.

§ 323. Same: Methods of Insuring Payment.
The methods adopted to pay the awards made under

workmen's compensation laws are several. In thirty-eight
39 Mahoney v. Daycock, 213

App. Div. 501, 210 N.Y.Supp. 558
(1925).



360 LAW OF RADIO BROADCASTING § 324

states and the District of Columbia," insurance security
or proof of security is required. In seven states,'" insur-
ance is compulsory, and in one state, Alabama,42 no insur-
ance security or proof of responsibility is required at all.

In seven states,43 the insurance is in the form of a state
fund to which the employers contribute. In eleven states,"
private insurance companies are permitted to compete
with the state funds. In the remaining twenty-eight states
and the District of Columbia, there are no state funds."

§ 324. Casual Employment: Extension of Statutes to Ex-
cepted Employments.

Contrary to the general rule, "casual" employments,
variously defined, are not excepted from the application
of the statute in ten states and two territories.46

Employees whose remuneration exceeds a specified rate
are excepted from the application of the law in four states
and two territories.47

Purely clerical employment is excluded from the protec-
tion of the acts in Iowa 48 and New York.49 It would
seem that in those states granting compensation to work-
men, operatives or persons in "hazardous" employments,
clerical and sales staffs of broadcast stations would also
be excluded.

40 JoNEs, op. cit. supra n. 2.
41 Massachusetts, Nevada, North

Dakota, Oregon, Texas, Washing-
ton and Wyoming. See JONES, op.

cit. supra n. 2.
42 CODE (1928) § 7584.
43 Nevada, North Dakota, Ohio,

Oregon, Washington, West Vir-
ginia and Wyoming. See JONES,
op. cit. supra n. 2.

44 Arizona, California, Colorado,
Idaho, Maryland, Michigan, Mon-
tana, New York, Oklahoma, Penn-
sylvania and Utah. See JoNEs, op.
cit. supra n. 2.

46 JONES, op. cit. supra n. 2.

46 Alaska, Kentucky, Louisiana,
Maine, Michigan, Montana, New
Hampshire, New York, Oklahoma,
Oregon, Philippine Islands and
Washington. See JONES, op. cit.
.supra n. 2.

47 Hawaii, Missouri, North Da-
kota (if "executives"), Philip-
pine Islands, Rhode Island and
Vermont, See JONES, op. cit.

supra n. 2.
48 CODE (1927) § 1421(b).
46 N. Y. Laws, 1914, c. 41, §

113, CONS. LAWS (Cahill, 1930)
c. 66.
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There are no provisions for bringing excepted employ-
ments within the scope of the statutes effective in seven
states and two territories." The employer may elect to
bring all excepted employments under the law in six
states.' Some excepted employments, but not all, may
be brought under the law by joint election or agreement
in Connecticut, Illinois, Massachusetts, Minnesota, Mis-
souri, Montana, Nevada, New Mexico, Rhode Island and
Vermont.52 All excepted employments may be brought
under the law by joint election in sixteen states.53

The Workmen's Compensation Acts of New Jersey, Penn-
sylvania, Texas, Washington and Wyoming cover injuries
incurred in the course of employment.54 Literally, the Ohio
law so provides but it has been otherwise construed.55
The Wisconsin legislation covers injuries sustained in per-
forming services growing out of and incidental to the
employment. The Arizona statute covers injuries arising
"out of or in the course of" the employment." All other
compensation laws, in effect, cover only injuries arising
out of and in the course of the employment.57

§ 325. Application of the Statutes to Broadcast Station Em-
ployees.

Although, in the absence of any Federal legislation, the
compensation laws of the states would be permitted to
cover persons employed in the broadcasting industry, eight
states, by their specific exclusion of employees in interstate
commerce, have denied persons employed by broadcast
stations the protection of their respective compensation
statutes.

The protection accorded such employees engaged in the

50 Alaska, Delaware, Hawaii, 53 Ibid.
Iowa, New Hampshire, Oklahoma, 54 /bid.
Philippine Islands, West Virginia, 55 Industrial Comm. v. Arnold,
Wyoming and District of Colum- 20 Abs. 410 (Ohio, 1935).
bia. JONES, op. cit. supra n. 2. 56 JONES, op. cit. supra n. 2.

51 JONES, op. cit. supra n. 2. 57 Ibid.
52 Ibid.
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broadcasting industry in the other thirty-eight states is
necessarily limited by the general exclusion of independent
contractors. Likewise, the limitation of the scope of the
statutes of eleven states 58 to "hazardous" employments
of "workmen or operatives", may exclude broadcast sta-
tion employees who do not come within such descriptive
provisions. In the remaining states,59 clerical staffs,
mechanics and regularly employed engineers of a broad-
cast station as well as its sales representatives, would be
protected under the respective compensation statutes if
the required minimum number of workers is employed.

§ 326. Recovery at Common Law.
Employees of broadcast stations who are precluded by

the provisions of compensation statutes from obtaining
compensation for personal injuries sustained in the course
of their employment, may exercise such legal remedies as
are available to them at common law. Similarly, in Arkan-
sas and Mississippi, where compensation legislation has
not been enacted, broadcast station employees may recover
damages for their personal injuries by common law actions
for negligence.

58 See Joss, op. cit. supra, n. 2.
59 Ibid.
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§ 327. Generally.
It is necessary to consider the taxes imposed by the

so-called social security laws insofar as they are applicable
to radio broadcast stations. The United States Supreme
Court has sustained the validity of this legislation.' The
taxes levied under the Social Security Act are divided into
three classes :

1. Taxes levied on the employer and employee for the
old age compensation phases of the Act

2. Taxes levied on the employer for the unemploy-
ment phases of the Act

3. Taxes levied by states for their local Unemploy-
ment Compensation Laws.

The broadcast station employer is liable to pay all three
taxes. He cannot escape liability for the state tax on the

Chas. C. Steward Mach. Co. ing v. Davis, 301 U.S. 619, 57 Sup.
v. Davis, 301 U.S. 548, 57 Sup. Ct. Ct. 904, 81 L.Ed. 1307 (1937).
883, 81 L.Ed. 1278 (1937) ; Helver-
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ground that he is engaged in interstate commerce. Section
906 of the Social Security Act expressly provides : 2

"No person required under a State law to make payments
to an unemployment fund shall be relieved from compliance
therewith on the ground that he is engaged in interstate
commerce, or that the State law does not distinguish between
employees engaged in interstate commerce and those engaged
in intrastate commerce."

§ 328. Unemployment Compensation Taxes.
The Social Security Act requires all broadcast station

employers who employ eight or more persons for twenty
days, each day being in a different calendar week during
one year,3 to pay an excise tax to the Federal Govern-
ment.4 This unemployment compensation tax is levied
on the employer's total payroll at a rate of 1% during
1936, 2% during 1937 and 3% after December 31, 1937.5
This excise tax is payable by the employer for all em-
ployees.6 The latter are not required to participate in
the payment of the unemployment compensation tax.

§ 329. Same: Employments Exempted from the Effect of the
Act.

Radio broadcast station operators need not pay the
excise payroll tax on the following employments :

1. Where the employer is an individual who employs
his father, mother, wife or his children under the
age of twenty-five years.'

2. Where the broadcast station is owned and operated
by the Federa1,3 state or local government or an
instrumentality thereof.9

2 49 STAT. 642 (1935), 42 U.S.
C.A., § 1106 (1937).

349 STAT. 642, § 907(a) (1935),
42 U.S.C.A. § 1107(a) (1937).

41d., at § 901, id., at § 1101.
5 Ibid.
6 Ibid.

7 49 STAT. 642, § 907(c), (4)
(1935), 42 U.S.C.A. § 1107(c),
(4) (1937).

8 Id., at § 907(c), (5), id., at §
1107(c), (5).

9Id., at § 907(c), (6), id., at §
1107(c), (6).
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3. Where the employing broadcast station is owned
by a corporation or other entity organized and
operated exclusively for religious, charitable, scien-
tific, literary or educational purposes. The em-
ployees must perform the service for such employer
Within the scope of the purposes of its charter.
Furthermore, in order for this exemption to apply,
no part of the net earnings of such an exempted
employer may enure to the benefit of any private
stockholder or individual.'°

§ 330. Same: Exemption Where Employer Contributes to
State Fund.

The employer is entitled under the Social Security Act
to an exemption from the Federal impost equal to 90%
thereof where that amount is paid into a state unemploy-
ment compensation fund." It is a condition precedent to
such exemption that the state unemployment compensation
plan be approved by the Federal Social Security Board.'2
To secure this approval, certain statutory conditions must
be met : '3

1. Unemployment compensation must be paid through
the public employment offices in the state, or such
other agencies as the Board may approve.

2. Two years must elapse from the date of the first
contribution before payments may be made.

3. All moneys paid into the state unemployment fund
must be promptly paid over to the Secretary of the
Treasury to the credit of the unemployment trust
fund.

4. All moneys withdrawn from the trust fund may be
used only for compensation and not for adminis-
trative expenses.

10.Td., at § 907(c), (8), id., at § 11 49 STAT. 639, § 902 (1935),
1107(c), (8). See United States 42 U.S.C.A. § 1102 (1937).
Treasury Dept., Bur. Internal Rev., 1 2 Ibid.
Regulations 91, Art. 12. 13 Id., at § 903, id., at § 1103.
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5. A person cannot be denied compensation solely on
the ground that he refused work if his refusal was
due to a strike, lockout, labor dispute or to the
fact that conditions of work offered were less
favorable than those in similar work in the locality.
Likewise, if the offer of employment was condi-
tional upon his joining a company union or resign-
ing from or agreeing not to join a particular labor
organization, he must not be deprived of compen-
sation.

6. Any rights, privileges and immunities conferred
under the statute may not be taken away by a
subsequent amendment or repeal of the legislation.

Additional credit will be allowed to the taxpayer where
the state contribution rates have been reduced under cer-
tain merit clauses which vary in each state.14

Where the employer pays less in taxes than is payable
under the state laws, his additional credit is reduced pro-
portionately.'s In any event, the total credit allowed
is 90%.16

§ 331. Old Age Pension Provisions of Social Security Act.
All broadcast companies employing any person in any

capacity are subject to the excise taxes levied under the
old age pension provisions of the Social Security Act.'7
The employees of broadcast stations and networks are
subject to the income tax provisions of this A ct.'8 The
statutory definition of employment is as follows: 19

"The term ' employment ' means any services of whatever
nature, performed within the United States by an employee
for his employer, except

1. Casual labor not in the course of the employer's trade
or business ;

t4 at § 909 (a), id., at § 17 49 STAT. 637, § 804 (1935),
1109 (a) . 42 U.S.C.A. § 1004 (1937) .

15 Id., at § 909(b), id., at § 18 /d., at § 801, id., at § 1001.
1109 (b) .

Id.,
" Id., at § 811(b), id., at §

at § 902, id., at § 1102. 1011 (b) .
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2. Service performed by an individual who has attained the
age of sixty-five;

3. Service performed as an officer or member of the crew
of a vessel documented under the laws of the United
States or of any foreign country;

4. Service performed in the employ of the United States
Government or of an instrumentality of the United
States;

5. Service performed in the employ of a State, a political
subdivision thereof, or an instrumentality or one or more
States or political subdivision;

6. Service performed in the employ of a corporation, com-
munity chest, fund or foundation, organized and operated
exclusively for religious, charitable, scientific, literary
or educational purposes, or for the prevention of cruelty
to children or animals, no part of the net earnings of
which enures to the benefit of any private shareholder
or individual."

The old age pension tax which the employer must pay
is graduated: 1% to be paid during 1937, 1938 and 1939;
11/2% during 1940, 1941 and 1942; 2% during 1943, 1944
and 1945; 21/2% during 1946, 1947 and 1948; 3% there-
after 2O The employee also is obliged to pay out of his
wages, an income tax equal to the percentages paid by
the employer.2' It is to be deducted from the payroll by
the employer,22 who thereupon is required to pay over
both the income and excise taxes to the Internal Revenue
Bureau. Responsibility for payment of old age pension
taxes by both employer and employee is fixed upon the
employer by the statute. However, by the terms of the
Act, these taxes are limited to an employee's earnings of
less than $3,000. Wages in excess of that sum are not
considered in computing the taxes.23 It is to be noted

20 Id., at § 804, id., at § 1004. 23 49 STAT. 639, § 811(a)
21 Id., at § 801, id., at § 1001. (1935), 42 U.S.C.A. § 1011(a)22 id., at § 802(a), id., at § (1937).

1002(a).
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that wages include bonuses, commissions and tips but not
Christmas gifts.24

No matter what other taxes are or have been paid to the
states, no allowances or credit therefor will be given the
employer or employee. The Social Security taxes are paid
directly to the Federal government 25 and are paid out
by the Secretary of the Treasury in accordance with cer-
tification by the Social Security Board.26

§ 332. Social Security Taxes Levied on Employment Only.
The taxes levied under the Social Security Act are based

upon employment. The employer is liable only for those
employed by him. Those who serve the employer are
liable only where they are employees.27 Therefore, no
tax may be levied as to that class of servants denominated
as independent contractors.

At common law, the distinction between employee and
independent contractor has been drawn as follows: 28

"The independent contractor is one who agrees to do a
specific piece of work for another for a lump sum or its equiva-
lent, who has control of himself and his helpers as to when,
within a reasonable time he shall begin and finish the work,
as to methods of accomplishing it and who is not subject to
discharge because he does the work as to method and detail
in one way rather than another. In the relation of employer
and employee, the employer has control and direction not only
of the work as to the result, but as to the details and methods
of doing the work."

In any case, whether a person is an employee is a ques-
tion of fact to be determined under all the circumstances

24 United. States Treasury Dept., 27 49 STAT. 636 (1935), 42 U.S.
Bur. Internal Rev., Regulations 86,
Art. 22(a).

25 49 STAT. 637, § 807 (d)
(1935), 42 U.S.C.A. § 1007(d)
(1937).

26 id., at § 302, id., at § 502.

C.A. § 1001
28 Beach v.

103, 143 N.E
mer v. Webb,
755 (188e) ;
Paper Mills
541, 220 N.Y.

(1937).
Velzy, 238 N.Y. 100,

. 805 (1924) ; Hexa-
101 N.Y. 377, 4 N.E.
Dutcher v. Victoria
Co., 219 App. Div.
Supp. 625 (1927).
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of the relation. There is no doubt, however, that tech-
nicians, engineers, musicians, staff announcers, staff actors
and other radio performers are employees. The real ques-
tion is as to who is the employer. This is also a question
of fact in each case.'

In the case of musicians comprising a "no -name" band
employed by the broadcast station through a union con-
tractor, the broadcast station is the employer when they
perform on sustaining programs. When such staff musi-
cians also render their services on commercial broadcasts,
the station and the program sponsor may be considered
joint employers. In both instances, the union contractor
is not independent and the musicians are subject to the
direct control and authority of the broadcast station.

Where the musicians employed comprise an orchestra
which has such independent popularity as to warrant its
designation as a "name" band, the conductor thereof is
generally considered the employer of such musicians.
Similarly, vocalists and other artists who render their
services regularly as members of a "name" musical organ-
ization are employees of the leader. Although the entire
unit or group may render its services on behalf of a pro-
gram sponsor or independent producer, the conductor
retains full control over the services of the individuals
constituting the "name" band. By reason of such control
and the payment of compensation by the leader, the indi-
viduals are the latter's employees.

In many cases, the employers of such musical organiza-
tions are corporate entities which are clearly liable for the
payment of social security taxes.

Where a "name" band functions as a bona fide co-opera-
tive enterprise, the individual musicians and artists are
joint venturers and the conductor is not an employer.
This result should be unchanged despite the fact that the

29 See United States Treasury
Dept., Bur. Internal Rev., Regu-
lations 91, 4.

24
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co-operative agreement recites that minimum union scale
compensation shall be payable to each musician. , Where
the co-operative organization employs musicians or artists
who are not parties to the co-operative agreement, the
joint venturers are the employers of such added personnel.

Although "name" orchestras render their services for
a program sponsor or producer under an independent con-
tract, the orchestra leader or owner is responsible for the
payment of social security taxes with respect to the con-
stituent members thereof. The program producer or spon-
sor, although having control over the result but not the
means of the orchestra's performance, is not liable for
such taxes since the relation usually arises out of inde-
pendent contract rather than employment.

Where performers for a commercial broadcast program
are furnished to an advertiser by the broadcast station as
the manager or booking agent of such program talent, the
sponsor is the employer of all such performers who are
not independent contractors and is liable for the payment
of social security taxes arising out of the employment
relation.

§ 333. Same: Casual Employees.
It is not necessary that the employer engage the services

of an employee on a full time or regular basis before
liability for social security taxes is imposed. Despite the
fact that artists and others participating in broadcast pro-
grams render services intermittently or occasionally, their
employers are liable for payment of the appropriate taxes.
While many such performers may be considered casual
employees, their services are nevertheless rendered in the
course of the employer's business. The tax exemption
which is ordinarily applicable to casual employees is
destroyed when such casual services are rendered in thr
course of the employer's business.3°

30 Id., at Art. 8.
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APPENDIX TO VOLUME I.

THE SHIP RADIO ACT OF 1910.

An Act To require apparatus and operators for radio communica-
tion on certain ocean steamers.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That from and
after the first day of July, nineteen hundred and eleven, it shall
be unlawful for any ocean-going steamer of the United States, or
of any foreign country, carrying passengers and carrying fifty or
more persons, including passengers and crew, to leave or attempt
to leave any port of the United States unless such steamer shall
be equipped with an efficient apparatus for radio -communication,
in good working order, in charge of a person skilled in the use of
such apparatus, which apparatus shall be capable of transmitting
and receiving messages over a distance of at least one hundred
miles, night or day : Provided, That the provisions of this act
shall not apply to steamers plying only between ports less than
two hundred miles apart.

SEC. 2. That for the purpose of this act apparatus for radio-
communication shall not be deemed to be efficient unless the
company installing it shall contract in writing to exchange, and
shall, in fact, exchange, as far as may be physically practicable,
to be determined by the master of the vessel, messages with shore
or ship stations using other systems of radio -communication.

SEC. 3. That the master or other person being in charge of any
such vessel which leaves or attempts to leave any port of the
United States in violation of any of the provisions of this act shall,
upon conviction, be fined in a sum not more than five thousand
dollars, and any such fine shall be a lien upon such vessel, and
such vessel may be libeled therefor in any district court of the
United States within the jurisdiction of which such vessel shall
arrive or depart, and the leaving or attempting to leave each
and every port of the United States shall constitute a separate
offense.

373
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SEO. 4. That the Secretary of Commerce and Labor shall make
such regulations as may be necessary to secure the proper execu-
tion of this act by collectors of customs and other officers of the
Government.

Approved, June 24, 1910.
(Ptan.ac-No. 262 -61sT CONGRESS-S. 7021.)

36 STAT. 629.
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AMENDMENT OF SHIP RADIO ACT OF 1910.

An Act To amend an Act entitled "An Act to require apparatus
and operators for radio communication on certain ocean
steamers," approved June twenty-fourth, nineteen hundred
and ten.

Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled, That section
one of an Act entitled "An Act to require apparatus and operators
for radio communication on certain ocean steamers," approved
June twenty-fourth, nineteen hundred and ten, be amended so that
it will read as follows :

"SECTION 1. That from and after October first, nineteen hun-
dred and twelve, it shall be unlawful for any steamer of the
United States or of any foreign country navigating the ocean or
the Great Lakes and licensed to carry, or carrying, fifty or more
persons, including passengers or crew or both, to leave or attempt
to leave any port of the United States unless such steamer shall
be equipped with an efficient apparatus for radio communication,
in good working order, capable of transmitting and receiving
messages over a distance of at least one hundred miles, day or
night. An auxiliary power supply, independent of the vessel's
main electric power plant, must be provided which will enable
the sending set for at least four hours to send messages over a
distance of at least one hundred miles, day or night, and efficient
communication between the operator in the radio room and the
bridge shall be maintained at all times.

"The radio equipment must be in charge of two or more persons
skilled in the use of such apparatus, one or the other of whom shall
be on duty at all times while the vessel is being navigated. Such
equipment, operators, the regulation of their watches, and the
transmission and receipt of messages, except as may be regulated
by law or international agreement, shall be under the control of
the master, in the case of a vessel of the United States; and every
willful failure on the part of the master to enforce at sea the
provisions of this paragraph as to equipment, operators, and
watches shall subject him to a penalty of one hundred dollars.

"That the provisions of this section shall not apply to steamers
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plying between ports, or places, less than two hundred miles
apart."

SEC. 2. That this Act, so far as it relates to the Great Lakes,
shall take effect on and after April first, nineteen hundred and
thirteen, and so far as it relates to ocean cargo steamers shall take
effect on and after July first, nineteen hundred and thirteen:
Provided, That on cargo steamers, in lieu of the second operator
provided for in this Act, there may be substituted a member of
the crew or other person who shall be duly certified and entered in
the ship's log as competent to receive and understand distress
calls or other usual calls indicating danger, and to aid in main-
taining a constant wireless watch so far as required for the safety
of life.

Approved, July 23, 1912.
(PUBLIC-No. 238-62D CONGRESS-S. 3815.)

37 STAT. 199.
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An Act To regulate radio communication.
Be it enacted by the Senate and House of Representatives of

the United States of America in Congress assembled, That a person,
company, or corporation within the jurisdiction of the United
States shall not use or operate any apparatus for radio communi-
cation as a means of commercial intercourse among the several
States, or with foreign nations, or upon any vessel of the United
States engaged in interstate or foreign commerce, or for the trans-
mission of radiograms or signals the effect of which extends beyond
the jurisdiction of the State or Territory in which the same are
made, or where interference would be caused thereby with the
receipt of messages or signals from beyond the jurisdiction of the
said State or Territory, except under and in accordance with a
license, revocable for cause, in that behalf granted by the Secretary
of Commerce and Labor upon application therefor; but nothing
in this Act shall be construed to apply to the transmission and
exchange of radiograms or signals between points situated in the
same State : Provided, That the effect thereof shall not extend
beyond the jurisdiction of the said State or interfere with the
reception of radiograms or signals from beyond said jurisdiction;
and a license shall not be required for the transmission or exchange
of radiograms or signals by or on behalf of the Government of
the United States, but every Government station on land or sea
shall have special call letters designated and published in the list
of radio stations of the United States by the Department of Com-
merce and Labor. Any person, company, or corporation that shall
use or operate any apparatus for radio communication in violation
of this section, or knowingly aid or abet another person, company,
or corporation in so doing, shall be deemed guilty of a mis-
demeanor, and on conviction thereof shall be punished by a fine
not exceeding five hundred dollars, and the apparatus or device
so unlawfully used and operated may be adjudged forfeited to
the United States.

SEC. 2. That every such license shall be in such form as the
Secretary of Commerce and Labor shall determine and shall con-
tain the restrictions, pursuant to this Act, on and subject to which
the license is granted; that every such license shall be issued only
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to citizens of the United States or Porto Rico or to a company
incorporated under the laws of some State or Territory or of the
United. States or Porto Rico, and shall specify the ownership and
location of the station in which said apparatus shall be used and
other particulars for its identification and to enable its range to
be estimated; shall state the purpose of the station, and, in case
of a station in actual operation at the date of passage of this Act,
shall contain the statement that satisfactory proof has been fur-
nished that it was actually operating on the above -mentioned date
shall state the wave length or the wave lengths authorized for
use by the station for the prevention of interference and the hours
for which the station is licensed for work; and shall not be con-
strued to authorize the use of any apparatus for radio communi-
cation in any other station than that specified. Every such license
shall be subject to the regulations contained herein, and such
regulations as may be established from time to time by authority
of this act or subsequent acts and treaties of the United States.
Every such license shall provide that the President of the United
States in time of war or public peril or disaster may cause the
closing of any station for radio communication and the removal
therefrom of all radio apparatus, or may authorize the use or
control of any such station or apparatus by any department of
the Government, upon just compensation to the owners.

SEa. 3. That every such apparatus shall at all times while in
use and operation as aforesaid be in charge or under the super-vision of a person or persons licensed for that purpose by the
Secretary of Commerce and Labor. Every person so licensed who
in the operation of any radio apparatus shall fail to observe and
obey regulations contained in or made pursuant to this act or
subsequent acts or treaties of the United States, or any one ofthem, or who shall fail to enforce obedience thereto by an
unlicensed person while serving under his supervision, in addi-tion to the punishments and penalties herein prescribed, may
suffer the suspension of the said license for a period to be fixed
by the Secretary of Commerce and Labor not exceeding one year.It shall be unlawful to employ any unlicensed person or for any
unlicensed person to serve in charge or in supervision of the use
and operation of such apparatus, and any person violating this
provision shall be guilty of -a misdemeanor, and on conviction
thereof shall be punished by a fine of not more than one hundred
dollars or imprisonment, for not more than two months; or both,
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in the discretion of the court, for each and every such offense
Provided, That in case of emergency the Secretary of Commerce
and Labor may authorize a collector of customs to issue a tempo-
rary permit, in lieu of a license, to the operator on a vessel subject
to the radio ship act of June twenty-fourth, nineteen hundred
and ten.

SEC. 4. That for the purpose of preventing or minimizing inter-
ference with communication between stations in which such appa-
ratus is operated, to facilitate radio communication, and to further
the prompt receipt of distress signals, said private and commercial
stations shall be subject to the regulations of this section. These
regulations shall be enforced by the Secretary of Commerce and
`Labor through the collectors of customs and other officers of the
Government as other regulations herein provided for.

The Secretary of Commerce and Labor may, in his discretion,
waive the provisions of any or all of these regulations when no
interference of the character above mentioned can ensue.

The Secretary of Commerce and Labor may grant special tempo-
rary licenses to stations actually engaged in conducting experi-
ments for the development of the science of radio communication,
or the apparatus pertaining thereto, to carry on special tests, using
any amount of power or any wave lengths, at such hours and
under such conditions as will insure the least interference with
the sending or receipt of commercial or Government radiograms,
of distress signals and radiograms, or with the work of other
stations.

In these regulations the naval and military stations shall be
understood to be stations on land.

REGULATIONS.

NORMAL WAVE LENGTHS.

First. Every station shall be required to designate a certain
definite wave length as the normal sending and receiving wave
length of the station. This wave length shall not exceed six
hundred meters or it shall exceed one thousand six hundred
meters. Every coastal station open to general public service shall
at all times be ready to receive messages of such wave lengths as
are required by the Berlin convention. Every ship station, except
as hereinafter provided, and every coast station open to general
public service shall be prepared to use two sending wave lengths,
one of three hundred meters and one of six hundred meters, as re-
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quired by the international convention in force : Provided, That the
Secretary of Commerce and Labor may, in his discretion, change
the limit of wave length reservation made by regulations first and
second to accord with any international agreement to which the
United States is a party.

OTHER WAVE LENGTHS.

Second. In addition to the normal sending wave length all sta-
tions, except as provided hereinafter in these regulations, may
use other sending wave lengths : Provided, That they do not exceed
six hundred meters or that they do exceed one thousand six hun-
dred meters : Provided further, That the character of the waves
emitted conforms to the requirements of regulations third and
fourth following.

USE OF A "PURE WAVE."

Third. At all stations if the sending apparatus, to be referred
to hereinafter as the "transmitter," is of such a character that
the energy is radiated in two or more wave lengths, more or less
sharply defined, as indicated by a sensitive wave meter, the energy
in no one of the lesser waves shall exceed ten per centum of
that in the greatest.

USE OF A "SHARP WAVE."

Fourth. At all stations the logarithmic decrement per complete
oscillation in the wave trains emitted by the transmitter shall
not exceed two -tenths, except when sending distress signals or
signals and messages relating thereto.

USE OF "STANDARD DISTRESS WAVE."

Fifth. Every station on shipboard shall be prepared to send
distress calls on the normal wave length designated by the inter-
national convention in force, except on vessels of small tonnage
unable to have plants insuring that wave length.

SIGNAL OF DISTRESS.

Sixth. The distress call used shall be the international signal
of distress . . . - - . . .

USE OF "BROAD INTERFERING WAVE" FOR DISTRESS SIGNALS.

Seventh. When sending distress signals, the transmitter of a
station on shipboard may be timed in such a manner as to create
a maximum of interference with a maximum of radiation.
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DISTANCE REQUIREMENTS FOR DISTRESS SIGNALS.

Eighth. Every station on shipboard, wherever practicable, shall
be prepared to send distress signals of the character specified in
regulations fifth and sixth with. sufficient power to enable them to
be received by day over sea a distance of one hundred nautical
miles by a shipboard station equipped with apparatus for both
sending and receiving equal in all essential particulars to that of
the station first mentioned.

"RIGHT OF WAY " FOR DISTRESS SIGNALS.

Ninth. All stations are required to give absolute priority to
signals and radiograms relating to ships in distress; to cease all
sending on hearing a distress signal; and, except when engaged
in answering or aiding the ship in distress, to refrain from sending
until all signals and radiograms relating thereto are completed.

REDUCED POWER FOR SHIPS NEAR A GOVERNMENT STATION.

Tenth. No station on shipboard, when within fifteen nautical
miles of a naval or military station, shall use a transformer input
exceeding one kilowatt, nor, when within five nautical miles of
such a station, a transformer input exceeding one-half kilowatt,
except for sending signals of distress, or signals or radiograms
relating thereto.

INTERCOMMUNICATION.

Eleventh. Each shore station open to general public service
between the coast and vessels at sea shall be bound to exchange
radiograms with any similar shore station and with any ship
station without distinction of the radio system adopted by such
stations, respectively, and each station on shipboard shall be
bound to exchange radiograms with any other station on ship-
board without distinction of the radio systems adopted by each
station, respectively.

It shall be the duty of each such shore station, during the hours
it is in operation, to listen in at intervals of not less than fifteen
minutes and for a period not less than two minutes, with the
receiver tuned to receive messages of three hundred -meter wave
lengths.

DIVISION OP TIME.

Twelfth. At important seaports and at all other places where
naval or military and private commercial shore stations operate
in such close proximity that interference with the work of naval
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and military stations can not be avoided by the enforcement of
the regulations contained in the foregoing regulations concerning
wave lengths and character of signals emitted, such private or
commercial shore stations as do interfere with the reception of
signals by the naval and military stations concerned shall not use
their transmitters during the first fifteen minutes of each hour,
local standard time. The Secretary of Commerce and Labor may,
on the recommendation of the department concerned, designate the
station or stations which may be required to observe this division
of time.

GOVERNMENT STATIONS TO OBSERVE DIVISION OF TIME.

Thirteenth. The naval or military stations for which the above -
mentioned division of time may be established shall transmit
signals or radiograms only during the first fifteen minutes of each
hour, local standard time, except in case of signals or radiograms
relating to vessels in distress, as hereinbefore provided.

USE OF UNNECESSARY POWER.

Fourteenth. In all circumstances, except in case of signals or
radiograms relating to vessels in distress, all stations shall use the
minimum amount of energy necessary to carry out any communi-
cation desired.

GENERAL RESTRICTIONS ON PRIVATE STATIONS.

Fifteenth. No private or commercial station not engaged in the
transaction of bona fide commercial business by radio communi-
cation or in experimentation in connection with the development
and manufacture of radio, apparatus for commercial purposes shall
use a transmitting wave length exceeding two hundred meters, or
a transformer input exceeding one kilowatt, except by special
authority of the Secretary of Commerce and Labor contained in
the license of the station: Provided, That the owner or operator
of a station of the character mentioned in this regulation shall
not be liable for a violation of the requirements of the third or
fourth regulations to the penalties of one hundred dollars or
twenty-five dollars, respectively, provided in this section unless
the person maintaining or operating such station shall have been
notified in writing that the said transmitter has been found, upon
tests conducted by the Government, to be so adjusted as to violate
the said third and fourth regulations, and opportunity has been
given to said owner or operator to adjust said transmitter in
conformity with said regulations.
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SPECIAL RESTRICTIONS IN THE VICINITIES OF GOVERNMENT STATIONS.

Sixteenth. No station of the character mentioned in regulation
fifteenth situated within five nautical miles of a naval or military
station shall use a transmitting wave length exceeding two hundred
meters or a transformer input exceeding one-half kilowatt.

SHIP STATIONS TO COMMUNICATE WITH NEAREST SHORE STATIONS.

Seventeenth. In general, the shipboard stations shall transmit
their radiograms to the nearest shore station. A sender on board
a vessel shall, however, have the right to designate the shore
station through which he desires to have his radiograms trans-
mitted. If this can not be done, the wishes of the sender are to
be complied with only if the transmission can be effected without
interfering with the service of other stations.

LIMITATIONS FOR FUTURE INSTALLATIONS IN VICINITIES OF
GOVERNMENT STATIONS.

Eighteenth. No station on shore not in actual operation at the
date of the passage of this act shall be licensed for the transaction
of commercial business by radio communication within fifteen
nautical miles of the following naval or military stations, to wit :
Arlington, Virginia; Key West, Florida; San Juan, Porto Rico;
North Head and Tatoosh Island, Washington; San Diego, Cali-
fornia; and those established or which may be established in
Alaska and in the Canal Zone; and the head of the department
having control of such Government stations shall, so far as is
consistent with the transaction of governmental business, arrange
for the transmission and receipt of commercial radiograms under
the provisions of the Berlin convention of nineteen hundred and
six and future international conventions or treaties to which the
United States may be a party, at each of the stations above referred
to, and shall fix the rates therefor, subject to control of such rates
by Congress. At such stations and wherever and whenever shore
stations open for general public business between the coast and
vessels at sea under the provisions of the Berlin convention of
nineteen him dred and six and future international conventions and
treaties to which the United States may be a party shall not be so
established as to insure a constant service day and night without
interruption, and in all localities wherever or whenever such serv-
ice shall not be maintained by a commercial shore station within
one hundred nautical miles of a naval radio station, the Secretary
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of the Navy shall, so far as is consistent with the transaction of
Government business, open naval radio stations to the general
public business described above, and shall fix rates for such service,
subject to control of such rates by Congress. The receipts from
such radiograms shall be covered into the Treasury as miscellaneous
receipts.

SECRECY OF MESSAGES.

Nineteenth. No person or persons engaged in or having knowl-
edge of the operation of any station or stations shall divulge or
publish the contents of any messages transmitted or received by
such station, except to the person or persons to whom the same
may be directed, or their authorized agent, or to another station
employed to forward such message to its destination, unless legally
required so to do by the court of competent jurisdiction or other
competent authority. Any person guilty of divulging or publish-
ing any message, except as herein provided, shall, on conviction
thereof, be punishable by a fine of not more than two hundred
and fifty dollars or imprisonment for a period of not exceeding
three months, or both fine and imprisonment, in the discretion
of the court.

PENALTIES.

For violation of any of these regulations, subject to which a
license under sections one and two of this act may be issued, the
owner of the apparatus shall be liable to a penalty of one hundred
dollars, which may be reduced or remitted by the Secretary of
Commerce and Labor, and for repeated violations of any of such
regulations the license may be revoked.

For violation of any of these regulations, except as provided in
regulation nineteenth, subject to which a license under section
three of this act may be issued, the operator shall be subject to
a penalty of twenty-five dollars, which may be reduced or remitted
by the Secretary of Commerce and Labor, and for repeated viola-
tions of any such regulations, the license shall be suspended or
revoked.

SEc. 5. That every license granted under the provisions of this
act for the operation or use of apparatus for radio communication
shall prescribe that the operator thereof shall not willfully or
maliciously interfere with any other radio communication. Such
interference shall be deemed a misdemeanor, and upon conviction
thereof the owner or operator, or both, shall be punishable by a
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fine of not to exceed five hundred dollars or imprisonment for
not to exceed one year, or both.

SEC. 6. That the expression "radio communication" as used
in this act means any system of electrical communication by teleg-
raphy or telephony without the aid of any wire connecting the
points from and at which the radiograms, signals, or other com-
munications are sent or received.

SEC. 7. That a person, company, or corporation within the
jurisdiction of the United States shall not knowingly utter or
transmit, or cause to be uttered or transmitted, any false or fraudu-
lent distress signal or call or false or fraudulent signal, call, or
other radiogram of any kind. The penalty for so uttering or
transmitting a false or fraudulent distress signal or call shall be
a fine of not more than two thousand five hundred dollars or
imprisonment for not more than five years, or both, in the discre-
tion of the court, for each and every such offense, and the penalty
for so uttering or transmitting, or causing to be uttered or trans-
mitted, any other false or fraudulent signal, call, or other radio-
gram shall be a fine of not more than one thousand dollars or
imprisonment for not more than two years, or both, in the discre-
tion of the court, for each and every such offense.

Sac. 8. That a person, company, or corporation shall not use
or operate any apparatus for radio communication on a foreign
ship in territorial waters of the United States otherwise than in
accordance with the provisions of sections four and seven of this
act and so much of section five as imposes a penalty for interfer-
ence. Save as aforesaid, nothing in this act shall apply to
apparatus for radio communication on any foreign ship.

SEC. 9. That the trial of any offense under this act shall be in
the district in which is committed, or if the offense is committed
upon the high seas or out of the jurisdiction of any particular
State or district the trial shall be in the district where the offender
may be found or into which he shall be first brought.

Sac. 10. That this act shall not apply to the Philippine Islands.
SEC. 11. That this act shall take effect and be in force on and

after four months from its passage.
Approved, August 13, 1912.
(PUBLIC No. 264-62D CONGRESS-S. 6412.)
37 STAT. 302.

25
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REQUIREMENT OF WAIVER OF RIGHT OR CLAIM TO
FREQUENCY.

Joint Resolution Limiting the time for which licenses for radio
transmission may be granted, and for other purposes.

Resolved by the Senate and House of Representatives of the
United States of America in Congress assembled, That until other-
wise provided by law, no original license for the operation of any
radio broadcasting station and no renewal of a license of an exist-
ing broadcasting station, shall be granted for longer periods than
ninety days and no original license for the operation of any other
class of radio station and no renewal of the license for an existing
station of any other class than a broadcasting station, shall be
granted for longer periods than two years; and that no original
radio license or the renewal of an existing license shall be granted
after the date of the passage of this resolution unless the applicant
therefor shall execute in writing a waiver of any right or of any
claim to any right, as against the United States, to any wave
length or to the use of the ether in radio transmission because of
previous license to use the same or because of the use thereof.

Approved, December 8, 1926.
(PUBLIC RESOLUTION-No. 47-69TH CONGRESS S. J. Res. 125.)
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THE RADIO ACT OF 1927.

An Act For the regulation of radio communications, and for other
purposes.

Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled, That this
Act is intended to regulate all forms of interstate and foreign
radio transmissions and communications within the United States,
its Territories and possessions; to maintain the control of the
United States over all the channels of interstate and foreign radio
transmission; and to provide for the use of such channels, but
not the ownership thereof, by individuals, firms, or corporations,
for limited periods of time, under licenses granted by Federal
authority, and no such license shall be construed to create any
right, beyond the terms, conditions, and periods of the license.
That no person, firm, company, or corporation shall use or operate
any apparatus for the transmission of energy or communications
or signals by radio (a) from one place in any Territory or posses-
sion of the United States or of. Columbia to another
place in the same Territory, possession, or District; or (b) from
any State, Territory, or possession of the United States, or from
the District of Columbia to any other State, Territory, or posses-
sion of the United States; or (c) from any place in any State,
Territory, or possession of the United States, or in the District
of Columbia, to any place in any foreign country or to any vessel;
or (d) within any State when the effects of such use extend
beyond the borders of said State, or when interference is caused
by such use or operation with the transmission of such energy,
communications, or signals from within said State to any place
beyond its borders, or from any place beyond its borders to any
place within said State, or with the transmission or reception of
such energy, communications, or signals from and/or to places
beyond the borders of said State; or (e) upon any vessel of the
United States; or (f) upon any aircraft or other mobile stations
within the United States, except under and in accordance with
this Act and with a license in that behalf granted under the
provisions of this Act.
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SEC. 2. For the purposes of this Act, the United States is
divided into five zones, as follows: The first zone shall embrace
the States of Maine, New Hampshire, Vermont, Massachusetts,
Connecticut, Rhode Island, New York, New Jersey, Delaware,
Maryland, the District of Columbia, Porto Rico, and the Virgin
Islands; the second zone shall embrace the States of Pennsylvania,
Virginia, West Virginia, Ohio, Michigan, and Kentucky ; the third
zone shall embrace the States of North Carolina, South Carolina,
Georgia, Florida, Alabama, Tennessee, Mississippi, Arkansas,
Louisiana, Texas, and Oklahoma; the fourth zone shall embrace
the States of Indiana, Illinois, Wisconsin, Minnesota, North
Dakota, South Dakota, Iowa, Nebraska, Kansas, and Missouri;
and the fifth zone shall embrace the States of Montana, Idaho,
Wyoming, Colorado, New Mexico, Arizona, Utah, Nevada, Wash-
ington, Oregon, California, the Territory of Hawaii, and Alaska.

SEC. 3. That a commission is hereby created and established to
be known as the Federal. Radio Commission, hereinafter referred
to as the commission, which shall be composed of five commissioners
appointed by the. President, by and with the advice and consent of
the Senate, and one of whom the President shall designate as
chairman : Provided, That chairmen thereafter elected shall be
chosen by the commission itself.

Each member of the commission shall be a citizen of the United
States and an actual resident citizen of a State within the zone
from which appointed at the time of said appointment. Not more
than one commissioner shall be appointed from any zone. No
member of the commission shall be financially interested in the
manufacture or sale of radio apparatus or in the transmission or
operation of radiotelegraphy, radiotelephony, or radio broadcast-
ing. Not more than three commissioners shall be members of the
same political party.

The first commissioners shall be appointed for the terms of two,
three, four, five, and six years, respectively, from the date of the
taking effect of this Act, the term of each to be designated by the
President, but their successors shall be appointed for terms of six
years, except that any person chosen to fill a vacancy shall be
appointed only for the unexpired term of the commissioner whom
he shall succeed.

The first meeting of the commission shall be held in the city of
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Washington at such time and place as the chairman of the com-
mission may fix. The commission shall convene thereafter at such
times and places as a majority of the commission may determine,
or upon call of the chairman thereof.

The commission may appoint a secretary, and such clerks,
special counsel, experts, examiners, and other employees as it may
from time to time find necessary for the proper performance of its
duties and as from time to time may be appropriated for by
Congress.

The commission shall have an official seal and shall annually
make a full report of its operations to the Congress.

The members of the commission shall receive a compensation of
$10,000 for the first year of their service, said year to date from
the first meeting of said commission, and thereafter a compensation
of $30 per day for each day's attendance upon sessions of the
commission or while engaged upon work of the commission and
while traveling to and from such sessions, and also their necessary
traveling expenses.

SEc. 4. Except as otherwise provided in this Act, the com-
mission, from time to time, as public convenience, interest, or
necessity requires, shall-

(a) Classify radio stations;
(b) Prescribe the nature of the service to be rendered by each

class of licensed stations and each station within any class;
(c) Assign bands of frequencies or wave lengths to the various

classes of stations, and assign frequencies or wave lengths for each
individual station and determine the power which each station
shall use and the time during which it may operate;

(d) Determine the location of classes of stations or individual
stations;

(e) Regulate the kind of apparatus to be used with respect to
its external effects and the purity and sharpness of the emissions
from each station and from the apparatus therein;

(f) Make such regulations not inconsistent with law as it may
deem necessary to prevent interference between stations and to
carry out the provisions of this Act; Provided, however, That
changes in the wave lengths, authorized power, in the character
of emitted signals, or in the times of operation of any station,
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shall not be made without the consent of the station licensee
unless, in the judgment of the commission, such changes will pro-
mote public convenience or interest or will serve public necessity
or the provisions of this Act will be more fully complied with;

(g) Have authority to establish areas or zones to be served by
any station;

(h) Have authority to make special regulations applicable to
radio stations engaged in chain broadcasting;

(i) Have authority to make general rules and regulations
requiring stations to keep such records of programs, transmissions
of energy, communications, or signals as it may deem desirable ;

(j) Have authority to exclude from the requirements of any
regulations in whole or in part any radio station upon railroad
rolling stock, or to modify such regulations in its discretion;

(k) Have authority to hold hearings, summon witnesses, admin-
ister oaths, compel the production of books, documents, and
papers and to make such investigations as may be necessary in the
performance of its duties. The commission may make such ex-
penditures (including expenditures for rent and personal services
at the seat of government and elsewhere, for law books, periodicals,
and books of reference, and for printing and binding) as may be
necessary for the execution of the functions vested in the com-
mission and, as from time to time may be appropriated for by
Congress. All expenditures of the commission shall be allowed
and paid upon the presentation of itemized vouchers therefor
approved by the chairman.

SEc. 5. From and after one year after the first meeting of the
commission created by this Act, all the powers and authority
vested in the commission under the terms of this Act, except as to
the revocation of licenses, shall be vested in and exercised by the
Secretary of Commerce; except that thereafter the commission
shall have power and jurisdiction to act upon and determine any
and all matters brought before it under the terms of this section.

It shall also be the duty of the Secretary of Commerce-
(A) For and during a period of one year from the first meeting

of the commission created by this Act, to immediately refer to the
commission all applications for station licenses or for the renewal
or modification of existing station licenses.

(B) From and after one year from the first meeting of the
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commission created by this Act, to refer to the commission for
its action any application for a station license or for the renewal
or modification of any existing station license as to the granting
of which dispute, controversy, or conflict arises or against the
granting of which protest is filed within ten days after the date of
filing said application by any party in interest and any application
as to which such reference is requested by the applicant at the
time of filing said application.

(C) To prescribe the qualifications of station operators, to clas-
sify them according to the duties to be performed, to fix the forms
of such licenses, and to issue them to such persons as he finds
qualified.

(D) To suspend the license of any operator for a period not
exceeding two years upon proof sufficient to satisfy him that the
licensee (a) has violated any provision of any Act or treaty
binding on the United States which the Secretary of Commerce
or the commission is authorized by this Act to administer or by
any regulation made by the commission or the Secretary of Com-
merce under any such Act or treaty; or (b) has failed to carry out
the lawful orders of the master of the vessel on which he is
employed; or (c) has willfully damaged or permitted radio appa-
ratus to be damaged; or (d) has transmitted superfluous radio
communications or signals or radio communications containing
profane or obscene words or language; or (e) has willfully or
maliciously interfered with any other radio communications or
signals.

(E) To inspect all transmitting apparatus to ascertain whether
in construction and operation it conforms to the requirements of
this Act, the rules and regulations of the licensing authority, and
the license under which it is constructed or operated.

(F) To report to the commission from time to time any viola-
tions of this Act, the rules, regulations, or orders of the commis-
sion, or of the terms or conditions of any license.

(G) To designate call letters of all stations.
(H) To cause to be published such call letters and such other

announcements and data as in his judgment may be required for
the efficient operation of radio stations subject to the jurisdiction
of the United States and for the proper enforcement of this Act.

The Secretary may refer to the commission at any time any
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matter the determination of which is vested in him by the terms
of this Act.

Any person, firm, company, or corporation, any State or political
division thereof aggrieved or whose interests are adversely affected
by any decision, determination, or regulation of the Secretary of
Commerce may appeal therefrom to the commission by filing with
the Secretary of Commerce notice of such appeal within thirty
days after such decision or determination or promulgation of such
regulation. All papers, documents, and other records pertaining
to such application on file with the Secretary shall thereupon be
transferred by him to the commission. The commission shall hear
such appeal de novo under such rules and regulations as it may
determine.

Decisions by the commission as to matters so appealed and as to
all other matters over which it has jurisdiction shall be final,
subject to the right of appeal herein given.

No station license shall be granted by the' commission or the
Secretary of Commerce until the applicant -therefor shall have
signed a waiver of any claim to the use of any particular fre-
quency or wave length or of the ether as against the regulatory
power of the United States because of the previous use of the
same, whether by license or otherwise.

SEC. 6. Radio stations belonging to and operated by the United
States shall not be subject to the provisions of sections 1, 4, and 5
of this Act. All such Government stations shall use such fre-
quencies or wave lengths as shall be assigned to each or to each
class by the President. All such stations, except stations on board
naval and other Government vessels while at sea or beyond the
limits of the continental United States, when transmitting any
radio communication or signal other than a communication or
signal relating to Government business shall conform to such rules
and regulations designed to prevent interference with other radio
stations and the rights of others as the licensing authority may pre-
scribe. Upon proclamation by the President that there exists war
or a threat of war or a state of public peril or disaster or other
national emergency, or in order to preserve the neutrality of the
United States, the President may suspend or amend, for such time
as he may see fit, the rules and regulations applicable to any or
all stations within the jurisdiction of the United States as pre-
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scribed by the licensing authority, and may cause the closing of
any station for radio communication and the removal therefrom
of its apparatus and equipment, or he may authorize the use or
control of any such station and/or its apparatus and equipment
by any department of the Government under such regulations as
he may prescribe, upon just compensation to the owners. Radio
stations on board vessels of the United States Shipping Board or
the United States Shipping Board Emergency Fleet Corporation
or the Inland and Coastwise Waterways Service shall be subject
to the provisions of this Act.

SEC. 7. The President shall ascertain the just compensation
for such use or control and certify the amount ascertained to
Congress for appropriation and payment to the person entitled
thereto. If the amount so certified is unsatisfactory to the person
entitled thereto, such person shall be paid only 75 per centum
of the amount and shall be entitled to sue the United States to
recover such further sum as added to such payment of 75 per
centum which will make such amount as will be just compensation
for the use and control. Such suit shall be brought in the manner
provided by paragraph 20 of section 24, or by section 145 of the
Judicial Code, as amended.

SEc. 8. All stations owned and operated by the United States,
except mobile stations of the Army of the United States, and all
other stations on land and sea, shall have special call letters
designated by the Secretary of Commerce.

Section 1 of this Act shall not apply to any person, firm, com-
pany, or corporation sending radio communications or signals
on a foreign ship while the same is within the jurisdiction of the
United States, but such communications or signals shall be trans-
mitted only in accordance with such regulations designed to pre-
vent interference as may be promulgated under the authority of
this Act.

SEC. 9. The licensing authority, if public convenience, interest,
or necessity will be served thereby, subject to the limitations of
this Act, shall grant to any applicant therefor a station license
provided for by this Act.

In considering applications for licenses and renewals of licenses,
when and in so far as there is a demand for the same, the licensing
authority shall make such a distribution of licenses, bands of
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frequency of wave lengths, periods of time for operation, and of
power among the different States and communities as to give fair,
efficient, and equitable radio service to each of the same.

No license granted for the operation of a broadcasting station
shall be for a longer term than three years and no license so granted
for any other class of station shall be for a longer term than five
years, and any license granted may be revoked as hereinafter
provided. Upon the expiration of any license, upon application
therefor, a renewal of such license may be granted from time to
time for a term of not to exceed three years in the case of broad-
casting licenses and not to exceed five years in the case of other
licenses.

No renewal of an existing station license shall be granted more
than thirty days prior to the expiration of the original license.

SEC. 10. The licensing authority may grant station licenses only
upon written application therefor addressed to it. All applications
shall be filed with the Secretary of Commerce. All such applica-
tions shall set forth such facts as the licensing authority by regu-
lation may prescribe as to the citizenship, character, and financial,
technical, and other qualifications of the applicant to operate the .

station; the ownership and location of the proposed station and of
the stations, if any, with which it is proposed to communicate; the
frequencies or wave lengths and the power desired to be used; the
hours of the day or other periods of time during which it is
proposed to operate the station; the purposes for which the station
is to be used,; and such other information as it may require. The
licensing authority at any time after the filing of such original
application and during the term of any such license may require
from an applicant or licensee further written statements of fact
to enable it to determine whether such original application should
be granted or denied or such license revoked. Such application
and/or such statement of fact shall be signed by the applicant
and/or licensee under oath or affirmation.

The licensing authority in granting any license for a station
intended or used for commercial communication between the
United States or any Territory- or possession, continental or
insular, subject to the jurisdiction of the United States, and any
foreign country, may impose any terms, conditions, or restrictions
authorized to be imposed with respect to submarine-cable licenses
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by section 2 of an Act entitled "An Act relating to the landing
and the operation of submarine cables in the United States,"
approved May 24, 1921.

SEC. 11. If upon examination of any application for a station
license or for the renewal or modification of a station license the
licensing authority shall determine that public interest, con-
venience, or necessity would be served by the granting thereof, it
shall authorize the issuance, renewal, or modification thereof in
accordance with said finding. In the event the licensing authority
upon examination of any such application does not reach such
decision with respect thereto, it shall notify the applicant thereof,
shall fix and give notice of a time and place for hearing thereon,
and shall afford such applicant an opportunity to be heard under
such rules and regulations as it may prescribe.

Such station licenses as the licensing authority may grant shall
be in such general form as it may prescribe, but each license shall
contain, in addition to other provisions, a statement of the
following conditions to which such license shall be subject:

(A) The station license shall not vest in the licensee any right
to operate the station nor any right in the use of the frequencies
or wave length designated in the license beyond the term thereof
nor in any other manner than authorized therein.

(B) Neither the license nor the right granted thereunder shall
be assigned or otherwise transferred in violation of this Act.

(C) Every license issued under this Act shall be subject in
terms to the right of use or control conferred by section 6 hereof.

In cases of emergency arising during the period of one year
from and after the first meeting of the commission created hereby,
or on applications filed during said time for temporary changes
in terms of licenses when the commission is not in session and
prompt action is deemed necessary, the Secretary of Commerce
shall have authority to exercise the powers and duties of the com-
mission, except as to revocation of licenses, but all such exercise
of powers shall be promptly reported to the members of the com-
mission, and any action by the Secretary authorized under this
paragraph shall continue in force and have effect only until such
time as the commission shall act thereon.

SEC. 12. The station license required hereby shall not be granted
to, or after the granting thereof such license shall not be trans-
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ferred in any manner, either voluntarily or involuntarily, to (a)
any alien or the representative of any alien; (b) to any foreign
government, or the representative thereof ; (c) to any company,
corporation, or association organized under the laws of any
foreign government; (d) to any company, corporation, or asso-
ciation of which any officer or director is an alien, or of which
more than one -fifth of the capital stock may be voted by aliens
or their representatives or by a foreign government or repre-
sentative thereof, or by any company, corporation, or association
organized under the laws of a foreign country.

The station license required hereby, the frequencies or wave
length or lengths authorized to be used by the licensee, and the
rights therein granted shall not be transferred, assigned, or in
any manner, either voluntarily or involuntarily, disposed of to
any person, firm, company, or corporation without the consent in
writing of the licensing authority.

SEC. 13. The licensing authority is hereby directed to refuse a
station license and/or the permit hereinafter required for the
construction of a station to any person, firm, company, or cor-
poration, or any subsidiary thereof, which has been finally
adjudged guilty by a Federal court of unlawfully monopolizing
or attempting unlawfully to monopolize, after this Act takes effect,
radio communication, directly or indirectly, through the control
of the manufacture or sale of radio apparatus, through exclusive
traffic arrangements, or by any other means or to have been using
unfair methods of competition. The granting of a license shall
not estop the United States or any person aggrieved from pro-
ceeding against such person, firm, company, or corporation for
violating the law against unfair methods of competition or
for a violation of the law against unlawful restraints and
monopolies and/or combinations, contracts, or agreements in
restraint of trade, or from instituting proceedings for the
dissolution of such firm, company, or corporation.

SEC. 14. Any station license shall be revocable by the com-
mission for false statements either in the application or in the
statement of fact which may be required by section 10 hereof,
or because of conditions revealed by such statements of fact as
may be required from time to time which would warrant the
licensing authority in refusing to grant a license on an original



THE RADIO ACT OF 1927 397

application, or for failure to operate substantially as set forth
in the license, for violation of or failure to observe any of the
restrictions and conditions of this Act, or of any regulation of the
licensing authority authorized by this Act or by a treaty ratified
by the United States, or whenever the Interstate Commerce
Commission, or any other Federal body in the exercise of
authority conferred upon it by law, shall find and shall certify
to the commission that any licensee bound so to do, has failed
to provide reasonable facilities for the transmission of radio
communications, or that any licensee has made any unjust and
unreasonable charge, or has been guilty of any discrimination,
either as to charge or as to service or has made or prescribed
any unjust and unreasonable classification, regulation, or prac-
tice with respect to the transmission of radio communications
or service : Provided, That no such order of revocation shall take
effect until thirty days' notice in writing thereof, stating the cause
for the proposed revocation, has been given to the parties known
by the commission to be interested in such license. Any person
in interest aggrieved by said order may make written applica-
tion to the commission at any time within said thirty days for
a hearing upon such order, and upon the filing of such written
application said order of revocation shall stand suspended until
the conclusion of the hearing herein directed. Notice in writing
of said hearing shall be given by the commission to all the parties
known to it to be interested in such license twenty days prior
to the time of said hearing. Said hearing shall be conducted
under such rules and in such manner as the commission may
prescribe. Upon the conclusion hereof the commission may
affirm, modify, or revoke said orders of revocation.

SEc. 15. All laws of the United States relating to unlawful
restraints and monopolies and to combinations, contracts, or
agreements in restraint of trade are hereby declared to be appli-
cable to the manufacture and sale of and to trade in radio
apparatus and devices entering into or affecting interstate or
foreign commerce and to interstate or foreign radio communi-
cations. Whenever in any suit, action, or proceeding, civil or
criminal, brought under the provisions of any of said laws or in
any proceedings brought to enforce or to review findings and
orders of the Federal Trade Commission or other governmental
agency in respect of any matters as to which said commission
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or other governmental agency is by law authorized to act, any
licensee shall be found guilty of the violation of the provisions
of such laws or any of them, the court, in addition to the penal-
ties imposed by said laws, may adjudge, order, and/or decree that
the license of such licensee shall, as of the date the decree or
judgment becomes finally effective or as of such other date as
the said decree shall fix, be revoked and that all rights under such
license shall thereupon cease: Provided, however, That such
licensee shall have the same right of appeal or review as is
provided by law in respect of other decrees and judgments of
said court.

SEC. 16. Any applicant for a construction permit, for a station
license, or for the renewal or modification of an existing sta-
tion license whose application is refused by the licensing
authority shall have the right to appeal from said decision to
the Court of Appeals of the District of Columbia; and any
licensee whose license is revoked by the commission shall have
the right to appeal from such decision of revocation to said
Court of Appeals of the District of Columbia or to the district
court of the United States in which the apparatus licensed is
operated, by filing with said court, within twenty days after
the decision complained of is effective, notice in writing of said
appeal and of the reasons therefor.

The licensing authority from whose decision an appeal is taken
shall be notified of said appeal by service upon it, prior to the
filing thereof, of a certified copy of said appeal and of the
reasons therefor. Within twenty days after the filing of said
appeal the licensing authority shall file with the court the
originals or certified copies of all papers and evidence presented
to it upon the original application for a permit or license or in
the hearing upon said order of revocation, and also a like copy
of its decision thereon and a full statement in writing of the
facts and the grounds for its decision as found and given by it.
Within twenty days after the filing of said statement by the
licensing authority either party may give notice to the court
of his desire to adduce additional evidence. Said notice shall
be in the form of a verified petition stating the nature and
character of said additional evidence, and the court may there-
upon order such evidence to be taken. in such manner and upon
such terms and conditions as it may deem proper.
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At the earliest convenient time the court shall hear, review,
and determine the appeal upon said record and evidence, and
may alter or revise the decision appealed from and enter such
judgment as to it may seem just. The revision by the court
shall be confined to the points set forth in the reasons of appeal.

SEC. 17. After the passage of this Act no person, firm, com-
pany, or corporation now or hereafter directly or indirectly
through any subsidiary, associated, or affiliated person, firm,
company, corporation, or agent, or otherwise, in the business of
transmitting and/or receiving for hire energy, communications,
or signals by radio in accordance with the terms of the license
issued under this Act, shall by purchase, lease, construction, or
otherwise, directly or indirectly, acquire, own, control, or operate
any cable or wire telegraph or telephone line or system between
any place in any State, Territory, or possession of the United
States or in the District of Columbia, and any place in any
foreign country, or shall acquire, own, or control any part of
the stock or other capital share of any interest in the physical
property and/or other assets of any such cable, wire, telegraph,
or telephone line or system, if in either case the purpose is
and/or the effect thereof may be to substantially lessen com-
petition or to restrain commerce between any place in any State,
Territory, or possession of the United States or in the District
of Columbia and any place in any foreign country, or unlaw-
fully to create monopoly in any line of commerce; nor shall
any person, firm, company, or corporation now or hereafter
engaged directly or indirectly through any subsidiary, asso-
ciated, or affiliated person, company, corporation, or agent, or
otherwise, in the business of transmitting and/or receiving for
hire messages by any cable, wire, telegraph, or telephone line
or system (a) between any place in any State, Territory, or pos-
session of the United States or in the District of Columbia, and
any place in any other State, Territory, or possession of the
United States; or (b) between any place in any State, Territory,
or possession of the United States, or the District of Columbia,
and any place in any foreign country, by purchase, lease, con-
struction, or otherwise, directly or indirectly acquire, own,
control, or operate any station or the apparatus therein, or any
system for transmitting and/or receiving radio communications
or signals between any place in any State, Territory, or posses-
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sion of the United States or in the District of Columbia, and
any place in any foreign country, or shall acquire, own, or control
any part of the stock or other capital share or any interest in
the physical property and/or other assets of any such radio sta-
tion, apparatus, or system, if in either case the purpose is and/or
the effect thereof may be to substantially lessen competition or to
restrain commerce between any place in any State, Territory,
or possession of the United States or in the District of Columbia,
and any place in any foreign country, or unlawfully to create
monopoly in any line of commerce.

SEC. 18. If any licensee shall permit any person who is a legally
qualified candidate for any public office to use a broadcasting
station, he shall afford equal opportunities to all other such candi-
dates for that office in the use of such broadcasting station, and
the licensing authority shall make rules and regulations to carry
this provision into effect: Provided, That such licensee shall have
no power of censorship over the material broadcast under the
provisions of this paragraph. No obligation is hereby imposed
upon any licensee to allow the use of its station by any such
candidate.

SEC. 19. All matter broadcast by any radio station for which
service, money, or any other valuable consideration is directly or
indirectly paid, or promised to or charged or accepted by, the
station so broadcasting, from any person, firm, company, or cor-
poration, shall, at the time the same is so broadcast, be announced
as paid for or furnished, as the case may be, by such person, firm,
company, or corporation.

SEC. 20. The actual operation of all transmitting apparatus in
any radio station for which a station license is required by this
Act shall be carried on only by a person holding an operator's
license issued hereunder. No person shall operate any such
apparatus in such station except under and in accordance with an
operator's license issued to him by the Secretary of Commerce.

SEC. 21. No license shall be issued under the authority of this
Act for the operation of any station the construction of which is
begun or is continued after this Act takes effect, unless a permit
for its construction has been granted by the licensing authority
upon written application therefor. The licensing authority may
grant such permit if public convenience, interest, or necessity will
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be served by the construction of the station. This application shall
set forth such facts as the licensing authority by regulation may
prescribe as to the citizenship, character, and the financial, tech-
nical, and other ability of the applicant to construct and operate
the station, the ownership and location of the proposed station and
of the station or stations with which it is proposed to communi-
cate, the frequencies and wave length or wave lengths desired to
be used, the hours of the day or other periods of time during which
it is proposed to operate the station, the purpose for which the
station is to be used, the type of transmitting apparatus to be
used, the power to be used, the date upon which the station is
expected to be completed and in operation, and such other infor-
mation as the licensing authority may require. Such application
shall be signed by the applicant under oath or affirmation.

Such permit for construction shall show specifically the earliest
and latest dates between which the actual operation of such station
is expected to begin, and shall provide that said permit will be
automatically forfeited if the station is not ready for operation
-within the time specified or within such further time as the licens-
ing authority may allow, unless prevented by causes not under

under any such permit
shall not be assigned or otherwise transferred to any person.
firm, company, or corporation without the approval of the
licensing authority. A permit for construction shall not be
required for Government stations, amateur stations, or stations
upon mobile vessels, railroad rolling stock, or aircraft. Upon the
completion of any station for the construction or continued con-
struction for which a permit has been granted, and upon it being
made to appear to the licensing authority that all the terms,
conditions, and obligations set forth in the application and permit
have been fully met, and that no cause or circumstance arising
or first coming to the knowledge of the licensing authority since
the granting of the permit would, in the judgment of the licensing
authority, make the operation of such station against the public
interest, the licensing authority shall issue a license to the lawful
holder of said permit for the operation of said station. Said
license shall conform generally to the terms of said permit.

SEC. 22. The licensing authority is authorized to designate from
time to time radio stations the communications or signals of which,
in its opinion, are liable to interfere with the transmission or
reception of distress signals of ships. Such stations are required

26
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to keep a licensed radio operator listening in on the wave lengths
designated for signals of distress and radio communications rela-
ting thereto during the entire period the transmitter of such
station is in operation.

SEC. 23. Every radio station on shipboard shall be equipped to
transmit radio communications or signals of distress on the fre-
quency or wave length specified by the licensing authority, with
apparatus capable of transmitting and receiving messages over a
distance of at least one hundred miles by day or night. When
sending radio communications or signals of distress and radio
communications relating thereto the transmitting set may be
adjusted in such a manner as to produce a maximum of radiation
irrespective of the amount of interference which may thus be
caused.

All radio stations, including Government stations and stations
on board foreign vessels when within the territorial waters of the
United States, shall give absolute priority to radio communica-
tions or signals relating to ships in distress; shall cease all sending
on frequencies or wave lengths which will interfere with hearing
a radio communication or signal of distress, and, except when
engaged in answering or aiding the ship in distress, shall refrain
from sending any radio communications or signals until there is
assurance that no interference will be caused with the radio com-
munications or signals relating thereto, and shall assist the vessel
in distress, so far as possible, by complying with its instructions.

SEC. 24. Every shore station open to general public service
between the coast and vessels at sea shall be bound to exchange
radio communications or signals with any ship station without dis-
tinction as to radio systems or instruments adopted by such sta-
tions, respectively, and each station on shipboard shall be bound.
to exchange radio communications or signals with any other station
on shipboard without distinction as to radio systems or instruments
adopted by each station.

SEC. 25. At all places where Government and private or com-
mercial radio stations on land operate in such close proximity that
interference with the work of Government stations can not be
avoided when they are operating simultaneously such private or
commercial stations as do interfere with the transmission or recep-
tion of radio communications or signals by the Government sta-
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tions concerned shall not use their transmitters during the first
fifteen minutes of each hour, local standard time.

The Government stations for which the above -mentioned division
of time is established shall transmit radio communications or sig-
nals only during the first fifteen minutes of each hour, local
standard time, except in case of signals or radio communications
relating to vessels in distress and vessel requests for information
as to course, location, or compass direction.

SEC. 26. In all circumstances, except in case of radio communi-
cations or signals relating to vessels in distress, all radio stations,
including those owned and operated by the United States, shall
use the minimum amount of power necessary to carry out the
communication desired.

SEC. 27. No person receiving or assisting in receiving any radio
communication shall divulge or publish the contents, substance,
purport, effect, or meaning thereof except through authorized
channels of transmission or reception to any person other than the
addressee, his agent, or attorney, or to a telephone, telegraph,
cable, or radio station employed or authorized to forward such
radio communication to its destination, or to proper accounting
or distributing officers of the various communicating centers over
which the radio communication may be passed, or to the master
of a ship under whom he is serving, or in response to a subpoena
issued by a court of competent jurisdiction, or on demand of
other lawful authority; and no person not being authorized by
the sender shall intercept any message and divulge or publish the
contents, substance, purport, effect, or meaning of such intercepted
message to any person; and no person not being entitled thereto
shall receive or assist in receiving any radio communication and
use the same or any information therein contained for his own
benefit or for the benefit of another not entitled thereto ; and no
person having received such intercepted radio communication or
having become acquainted with the contents, substance, purport,
effect, or meaning of the same or any part thereof, knowing. that
such information was so obtained, shall divulge or publish the
contents, substance, purport, effect, or meaning of the same or
any part thereof, or use the same or any information therein
contained for his own benefit or for the benefit of another not
entitled thereto : Provided, That this section shall not apply to
the receiving, divulging, publishing, or utilizing the contents of
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any radio communication broadcasted or transmitted by amateurs
or others for the use of the general public or relating to ships in
distress.

SEc. 28. No person, firm, company, or corporation. within the
jurisdiction of the United States shall knowingly utter or transmit,
or cause to be uttered or transmitted, any false or fraudulent
signal of distress, or communication relating thereto, nor shall any
broadcasting Station rebroadcast the program or any part thereof
of another broadcasting station without the express authority of
the originating station.

SEc. 29. Nothing in this Act shall be understood or construed
to give the licensing authority the power of censorship over the
radio communications or signals transmitted by any radio station,
and no regulation or condition shall be promulgated or fixed by
the licensing authority which shall interfere with the right of free
speech by means of radio communications. No person within the
jurisdiction of the United States shall utter any obscene, indecent,
or profane language by means of radio communication.

SEC. 30. The Secretary of the Navy is hereby authorized unless
restrained by international agreement, under the terms and con-
ditions and at rates prescribed by him, which rates shall be just
and reasonable, and which, upon complaint, shall be subject to
review and revision by the Interstate Commerce Commission, to
use all radio stations and apparatus, wherever located, owned by
the United States and under the control of the Navy Department
(a) for the reception and transmission of press messages offered
by any newspaper published in the United States, its Territories
or possessions, or published by citizens of the United States in
foreign countries, or by any press association of the United States,
and (b) for the reception and transmission of private commercial
messages between ships, between ship and shore, between localities
in Alaska and between Alaska and the continental United States :

Provided, That the rates fixed for the reception and transmission
of all such messages, other than press messages between the Pacific
coast of the United States, Hawaii, Alaska, the Philippine Islands,
and the Orient, and between the United States and the Virgin
Islands, shall not be less than the rates charged by privately owned
and operated stations for like messages and service: Provided
further, That the right to use such stations for any of the purposes
named in this section shall terminate and cease as between any
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countries or localities or between any locality and privately oper-
ated ships whenever privately owned and operated stations are
capable of meeting the normal communication requirements
between such countries or localities or between any locality and
privately operated ships, and the licensing authority shall have
notified the Secretary of the Navy thereof.

SEC. 31. The expression "radio communication" or "radio com-
munications" wherever used in this Act means any intelligence,
message, signal, power, pictures, or communication of any nature
transferred by electrical energy from one point to another without
the aid of any wire connecting the points from and at which the
electrical energy is sent or received and any system by means of
which such transfer of energy is effected.

SEC. 32. Any person, firm, company, or corporation failing or
refusing to observe or violating any rule, regulation, restriction, or
condition made or imposed by the licensing authority under the
authority of this Act or of any international radio convention or
treaty ratified or adhered to by the United States, in addition to
any other penalties provided by law, upon conviction thereof by a
court of competent jurisdiction, shall be punished by a fine of not
more than $500 for each and every offense.

SEC. 33. Any person, firm, company, or corporation who shall
violate any provision of this Act, or shall knowingly make any
false oath or affirmation in any affidavit required or authorized by
this Act, or shall knowingly swear falsely to a material matter in
any hearing authorized by this Act, upon conviction thereof in any
court of competent jurisdiction shall be punished by a fine of not
more than $5,000 or by imprisonment for a term of not more than
five years or both for each and every such offense.

SEC. 34. The trial of any offense under this. Act shall be in the
district in which it is committed; or if the offense is committed
upon the high seas, or out of the jurisdiction of any particular
State or district, the trial shall be in the district where the offender
may be found or into which he shall be first brought.

SEC. 35. This Act shall not apply to the Philippine Islands or
to the Canal Zone. In international radio matters the Philippine
Islands and the Canal Zone shall be represented by the Secretary
of State.
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SEC. 36. The licensing authority is authorized to designate any
officer or employee of any other department of the Government on
duty in any Territory or possession of the United States other than
the Philippine Islands and the Canal Zone, to render therein such
services in connection with the administration of the radio laws of
the United States as such authority may prescribe: Provided, That
such designation shall be approved by the head of the department
in which such person is employed.

SEC. 37. The unexpended balance of the moneys appropriated
in the item for "wireless communication laws," under the caption
"Bureau of Navigation" in Title III of the Act entitled "An Act
making appropriations for the Departments of State and Justice
and for the judiciary, and for the Departments of Commerce and
Labor, for the fiscal year ending June 30, 1927, and for other
purposes," approved April 29, 1926, and the appropriation for the
same purposes for the fiscal year ending June 30, 1928, shall be
available both for expenditures incurred in the administration of
this Act and for expenditures for the purposes specified in such
items. There is hereby authorized to be appropriated for each
fiscal year such sums as may be necessary for the administration of
this Act and for the purposes specified in such item.

SEc. 38. If any provision of this Act or the application thereof
to any person, firm, company, or corporation, or to any circum-
stances, is held invalid, the remainder of the Act and the applica-
tion of such provision to other persons, firms, companies, or
corporations, or to other circumstances, shall not be affected
thereby.

SEC. 39. The Act entitled "An Act to regulate radio communi-
cation," approved August 13, 1912, the joint resolution to authorize
the operation of Government -owned radio stations for the general
public, and for other purposes, approved June 5, 1920, as amended,
and the joint resolution entitled "Joint resolution limiting the
time for which licenses for radio transmission may be granted,
and for other purposes," approved December 8, 1926, are hereby
repealed.

Such repeal, however, shall not affect any act done or any right
accrued or any suit or proceeding had or commenced in any civil
cause prior to said repeal, but all liabilities under said laws shall
continue and may be enforced in the same manner as if com-
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mitted; and all penalties, forfeitures, or liabilities incurred prior
to taking effect hereof, under any law embraced in, changed,
modified, or repealed by this Act, may be prosecuted and pun-
ished in the same manner and with the same effect as if this
Act had not been passed.

Nothing in this section shall be construed as authorizing any
person now using or operating any apparatus for the trans-
mission of radio energy or radio communications or signals to
continue such use except under and in accordance with this
Act and with a license granted in accordance with the authority
hereinbefore conferred.

SEC. 40. This Act shall take effect and be in force upon its
passage and approval, except that for and during a period of
sixty days after such approval no holder of a license or an
extension thereof issued by the Secretary of Commerce under
said Act of August 13, 1912, shall be subject to the penalties
provided herein for operating a station without the license
herein required.

SEQ. 41. This Act may be referred to and cited as the Hadio
Act of 1927.

Approved, February 23, 1927.
(Punuc-No. 632 -69TH CONGRESS-H. B. 9971.)

44 STAT. 1162.
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THE DAVIS " EQUAL QUOTA " AMENDMENT.
An Act Continuing for one year the powers and authority of

the Federal Radio Commission under the Radio Act of 1927,
and for other purposes.

Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled, That all
the powers and authority vested in the Federal Radio Commis-
sion by the Radio Act of 1927, approved February 23, 1927,
shall continue to be vested in and exercised by the commission
until March 16, 1929; and wherever any reference is made in
such Act to the period of one year after the first meeting of
the commission, such reference shall be held to mean the period
of two years after the first meeting of the commission.

SEC. 2. The period during which the members of the com-
mission shall receive compensation at the rate of $10,000 per'
annum is hereby extended until March 16, 1929.

SEC. 3. Prior to January 1, 1930, the licensing authority shall
grant no license or renewal of license under the Radio Act of
1927 for a broadcasting station for a period to exceed three
months and no license or renewal of license for any other class.
of station for a period to exceed one year.

SEc. 4. The term of office of each member of the commission
shall expire on February 23, 1929, and thereafter commissioners
shall be appointed for terms of two, three, four, five, and six
years, respectively, as provided in the Radio Act of 1927.

SEC. 5. The second paragraph of section 9 of the Radio Act of
1927 is amended to read as follows :

"It is hereby declared that the people of all the zones estab-
lished by section 2 of this Act are entitled to equality of radio
broadcasting service, both of transmission and of reception, and in
order to provide said equality the licensing authority shall as.
nearly as possible make and maintain an equal allocation of broad-.
casting licenses, of bands of frequency or wave lengths, of periods
of time for operation, and of station power, to each of said zones
when and in so far as there are applications therefor; and shall
make a fair and equitable allocation of licenses, wave lengths, time'
for operation, and station power to each of the States, the Dis-
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trict of Columbia, the Territories and possessions of the United
States within each zone, according to population. The licensing
authority shall carry into effect the equality of broadcasting serv-
ice hereinbefore directed, whenever necessary or proper, by grant-
ing or refusing licenses or renewals of licenses, by changing
periods of time for operation, and by increasing or decreasing
station power, when applications are made for licenses or renewals
of licenses : Provided, That if and when there is a lack of appli-
cations from any zone for the proportionate share of licenses,
wave lengths, time of operation, or station power to which such
zone is entitled, the licensing authority may issue licenses for the
balance of the proportion not applied for from any zone, to appli-
cants from other zones for a temporary period, of ninety days each,
and shall specifically designate that said apportionment is only for
said temporary period. Allocations shall be charged to the State,
District, Territory, or possession wherein the studio of the station
is located and not where the transmitter is located."

Approved, March 28, 1928.
(PUBLIC-No. 195 -70TH CONGRESS-S. 2317.)

45 STAT. 373.
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AMENDMENT TO SECTION 16 OF, THE RADIO ACT OF
1927 (APPEALS SECTION).

An Act To amend section 16 of the Radio Act of 1927.
Be it enacted by the Senate and House of Representatives of

the United States of America in Congress assembled, That section
16 of the Radio Act of 1927 (U. S. C., Supp. III, title 47, sec. 96) is
amended by striking out the whole of said section and by inserting
in lieu thereof the following :

"SEo. 16. (a) An appeal may be taken, in the manner herein-
after provided, from decisions of the commission to the Court
of Appeals of the District of Columbia in any of the following
cases:

" (1) By any applicant for a station license, or for renewal of
an existing station license, or for modification of an existing
station license, whose application is refused by the commission.

(2) By any licensee whose license is revoked, modified, or
suspended by the commission.

" (3) By any other person, firm, or corporation aggrieved or
whose interests are adversely affected by any decision of the com-
mission granting or refusing any such application or by any
decision of the commission revoking, modifying, or suspending an
existing station license.

"Such appeal shall be taken by filing with said court within
twenty days after the decision complained of is effective, notice
in writing of said appeal and a statement of the reasons therefor,
together with proof of service of a true copy of said notice and
statement upon the commission. Unless a later date is specified
by the commission as part of its decision, the decision complained
of shall be considered to be effective as of the date on which public
announcement of the decision is made at the office of the commis-
sion in the city of Washington.

" (b) The commission shall thereupon immediately, and in any
event not later than five days from the date of such service upon
it, mail or otherwise deliver a copy of said notice of appeal to
each person, firm, or corporation shown by the records of the com-
mission to be interested in such appeal and to have a right to
intervene therein under the provisions of this section, and shall at
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all times thereafter permit any such person, firm, or corporation
to inspect and make copies of the appellant's statement of reasons
for said appeal at the office of the commission in the city of
Washington. Within thirty days after the filing of said appeal
the commission shall file with the court the originals or certified
copies of all papers and evidence presented to it upon the appli-
cation involved or upon its order revoking, modifying, or sus-
pending a license, and also a like copy of its decision thereon, and
shall within thirty days thereafter file a full statement in writing
of the facts and grounds for its decision as found and given by it,
and a list of all interested persons, firms, or corporations to whom
it has mailed or otherwise delivered a copy of said notice of appeal.

" (c) Within thirty days after the filing of said appeal any
interested person, firm, or corporation may intervene and partici-
pate in the proceedings had upon said appeal by filing with the
court a notice of intention to intervene and a verified statement
showing the nature of the interest of such party, together with
proof of service of true copies of said notice and statement, both
upon appellant and upon the commission. Any person, firm, or
corporation who would be aggrieved or whose interests would be
adversely affected by a reversal or modification of the decision of
the commission complained of shall be considered an interested
party.

(d) At the earliest convenient time the court shall hear and
determine the appeal upon the record before it, and shall have
power, upon such record, to enter a judgment affirming or revers-
ing the decision of the commission, and, in event the court shall
render a decision and enter an order reversing the decision of the
commission, it shall remand the case to the commission to carry
out the judgment of the court: Provided, however, That the review
by the court shall be limited to questions of law and that findings
of fact by the commission, if supported by substantial evidence,
shall be conclusive unless it shall clearly appear that the findings
of the commission are arbitrary or capricious. The court's judg-
ment shall be final, subject, however, to review by the Supreme
Court of the United States upon writ of certiorari on petition
therefor under section 347 of title 28 of the Judicial Code by
appellant, by the commission, or by any interested party inter-
vening in the appeal.
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" (e) The court may, in its discretion, enter judgment for costs
in favor of or against an appellant, and/or other interested parties
intervening in said appeal, but not against the commission, depend-
ing upon the nature of the issues involved upon said appeal and
the outcome thereof : Provided, however, That this section shall
not relate to or affect appeals which were filed in said Court of
Appeals prior to the enactment of this amendment."

Approved, July 1, 1930.
(Puemo-No. 494 -71sT CONGRESS H. R. 12599.)

46 STAT. 844.
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THE COMMUNICATIONS ACT OF 1934, AS AMENDED.

(Revised by Federal Communications Commission to May 20, 1937.)

BEING AN ACT TO PROVIDE FOR THE REGULATION OF INTER-
STATE AND FOREIGN COMMUNICATION BY WIRE OR RADIO,
AND FOR OTHER PURPOSES

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

TITLE I-GENERAL PROVISIONS

PURPOSES OF ACT ; CREATION OF FEDERAL COMMUNICATIONS COMMISSION

SECTION 1. For the purpose of regulating interstate and foreign
commerce in communication by wire and radio so as to make avail-
able, so far as possible, to all the people of the United States a
rapid, efficient, Nation-wide, and world-wide wire and radio com-
munication service with adequate facilities at reasonable charges,
for the purpose of the national defense, for the purpose of pro-
moting safety of life and property through the use of wire and
radio communication,' and for the purpose of securing a more
effective execution of this policy by centralizing authority hereto-
fore granted by law to several agencies and by granting additional
authority with respect to interstate and foreign commerce in wire
and radio communication, there is hereby created a Commission
to be known as the "Federal Communications Commission",
which shall be constituted as hereinafter provided and which shall
execute and enforce the provisions of this Act.

APPLICATION OF ACT

SEc. 2. (a) The provisions of this Act shall apply to all inter-
state and foreign communication by wire or radio and all inter-
state and foreign transmission of energy by radio, which originates
and/or is received within the United States, and to all persons
engaged within the United States in such communication or such
transmission of energy by radio, and to the licensing and regulat-
ing of all radio stations as hereinafter provided; but it shall not
apply to persons engaged in wire or radio communication or

1 The provision relating to the promotion of safety of life and property
'as added by "An Act to amend the Communications Act of 1934, etc."
Public, No. 97, 75th Congress, approved and effective, May 20, 1937.
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transmission in the Philippine Islands or the. Canal Zone, or to
wire or radio communication or transmission wholly within the
Philippine Islands or the Canal Zone.

(b) Subject to the provisions of section 301, nothing in this Act
shall be construed to apply or to give the Commission jurisdiction
with respect to (1) charges, classifications, practices, services,
facilities, or regulations for or in connection with intrastate com-
munication service of any carrier, or (2) any carrier engaged in
interstate or foreign communication solely through physical con-
nection with the facilities of another carrier not directly or indi-
rectly controlling or controlled by, or under direct or indirect
common control with such carrier; except that sections 201 to 205
of this Act, both inclusive, shall, except as otherwise provided
therein, apply to carriers described in clause (2).

DEFINITIONS

SEC. 3. For the purposes of this Act, unless the context other-
wise requires-

(a) "Wire communication" or "communication by wire"
means the transmission of writing, signs, signals, pictures, and
sounds of all kinds by aid of wire, cable, or other like connection
between the points of origin and reception of such transmission,
including all instrumentalities, facilities, apparatus, and services
(among other things, the receipt, forwarding, and delivery of com-
munications) incidental to such transmission.

(b) "Radio communication" or "communication by radio"
means the transmission by radio of writing, signs, signals, pic-
tures, and sounds of ail kinds, including all instrumentalities,
facilities, apparatus, and services (among other things, the
receipt, forwarding, and delivery of communications) incidental
to such transmission.

(c) "Licensee" means the holder of a radio station license
granted or continued in force under authority of this Act.

(d) "Transmission of energy by radio" or "radio transmis-
sion of energy" includes both such transmission and all instru-
mentalities, facilities, and services incidental to such transmis-
sion.

(e) "Interstate communication" or "interstate transmission"
means communication or transmission (1) from any State, Terri-
tory, or possession of the United. States (other than the Philippine
Islands and the Canal Zone), or the District of Columbia, to any
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other State, Territory, or possession of the United States (other
than the Philippine Islands and the Canal Zone), or the District
of Columbia, (2) from or to the United States to or from the
Philippine Islands or the Canal Zone, insofar as such communica-
tion or transmission takes place within the United States, or (3)
between points within the United States but through a foreign
country; but shall not include wire communication between points
within the same State, Territory, or possession of the United
States, or the District of Columbia, through any place outside
thereof, if such communication is regulated by a State com-
mission.

(f) "Foreign communication" or "foreign transmission"
means communication or transmission from or to any place in the
United States to or from a foreign country, or between a station
in the United States and a mobile station located outside the
United States.

(g) "United States" means the several States and Territories,
the District of Columbia, and the possessions of the United States
but does not include the Philippine Islands or the Canal Zone.

(h) "Common carrier" or "carrier" means any person
-engaged as a common carrier for hire, in interstate or foreign
communication by wire or radio or in interstate or foreign radio
transmission of energy, except where reference is made to common
carriers not subject to this Act; but a person engaged in radio
broadcasting shall not insofar as such person is so engaged, be
deemed a common carrier.

(i) "Person" includes an individual, partnership, association,
joint-stock company, trust, or corporation.

(j) "Corporation" includes any corporation, joint-stock com-
pany, or association.

(k) "Radio station" or "station" means a station equipped to
engage in radio communication or radio transmission of energy.

(1) "Mobile station" means a radio -communication station
capable of being moved and which ordinarily does move.

(m) "Land station" means a station, other than a mobile sta-
tion, used for radio communication with mobile stations.

(n) "Mobile service" means the radio -communication service
carried on between mobile stations and land stations, and by
mobile stations communicating among themselves.

(o) "Broadcasting" means the dissemination of radio com-
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munications intended to be received by the public, directly or by
the intermediary of relay stations.

(p) "Chain broadcasting" means simultaneous broadcasting of
an identical program by two or more connected stations.

(q) "Amateur station" means a radio station operated by a
duly authorized person interested in radio technique solely with a
personal aim and without pecuniary interest.

(r) "Telephone exchange service" means service within a tele-
phone exchange, or within a connected system of telephone
exchanges within the same exchange area operated to furnish to
subscribers intercommunicating service of the character ordinarily
furnished by a single exchange, and which is covered by the ex-
change service charge.

(s) "Telephone toll service" means telephone service between
stations in different exchange areas for which there is made a sep-
arate charge not included in contracts with subscribers for ex-
change service.

(t) "State commission" means the commission, board, or official
(by whatever name designated) which under the laws of any State
has regulatory jurisdiction with respect to intrastate operations of
carriers.

(u) " Connecting carrier" means a carrier described in clause
(2) of section 2 (b).

(v) "State" includes the District of Columbia and the Terri-
tories and possessions.

(w)2 (1) "Ship" or "vessel" includes every description of
watercraft or other artificial contrivance, except aircraft, used or
capable of being used as a means of transportation on water,
whether or not it is actually afloat.

(2) A ship shall be considered a passenger ship if it carries or
is licensed or certificated to carry more than twelve passengers.

(3) A cargo ship means any ship not a passenger ship.
(4) A passenger is any person carried on board a ship or vessel

except (1) the officers and crew actually employed to man and
operate the ship, (2) persons employed to carry on the business of
the ship, and (3) persons on board a ship when they are carried,
either because of the obligation laid upon the master to carry ship -

2 This subheading was added by "An Act to amend the Communications Act
of 1934, etc." Public, No. 97, 75th Congress, approved and effective May
20, 1937.
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wrecked, distressed, or other persons in like or similar situations
or by reason of any circumstance over which neither the master,
the owner, nor the charterer (if any) has control.

(x) 3 "Auto -alarm" on a foreign ship means an automatic alarm
receiver which has been approved by the country to which- the
ship belongs, provided the United States and the country to which
the ship belongs are both parties to the same treaty, convention, or
agreement prescribing the requirements for such apparatus.
"Auto -alarm" on a ship of the United States subject to the pro-
visions of part II of title III of this Act means an automatic alarm
receiver complying with law and approved by the Commission.
Nothing in this Act or in any other provision of law shall be con-
strued to require the recognition of an auto -alarm as complying
with part II of title III of this Act, on a foreign ship subject to
such part, whose country of origin is not a party to a treaty, con-
vention, or agreement with the United States in regard to such
apparatus.

(y)4 (1) For the purpose of part II of title III, a "qualified
operator" or "operator" on a foreign ship means a person hold-
ing a certificate as such complying with the provisions of the
General Radio Regulations annexed to the International Telecom-
munication Convention in force, or complying with an agreement
or treaty between the United States and the country to which the
ship belongs.

(2) For the purpose of part II of title III, a "qualified opera-
tor" or "operator" on a ship of the United States means a person
holding a radio operator's license of the proper class, as pre-
scribed and issued by the Commission.

(z)5 "Harbor" or "port" means any place to which ships may
resort for shelter or to load or unload passengers or goods or to
obtain fuel, water, or supplies. This term shall apply to such
places whether proclaimed public or not and whether natural or
artificial.

(aa) 6 "Safety convention" means the International Convention
for the Safety of Life at Sea in force and the regulations referred
to therein.

3 See note 2.
4 Ibid.
6 Ibid.
a Ibid.

27
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PROVISIONS RELATING TO THE COMMISSION

SEC. 4. (a) The Federal Communications Commission (in this
Act referred to as the "Commission") shall be composed of seven
commissioners appointed by the President, by and with the advice
and consent of the Senate, one of whom the President shall desig-
nate as chairman.

(b) Each member of the Commission shall be a citizen of the
United States. No member of the Commission or person in its
employ shall be financially interested in the manufacture or sale of
radio apparatus or of apparatus for wire or radio communication;
in communication by wire or radio or in radio transmission of
energy; in any company furnishing services or such apparatus to
any company engaged in communication by wire or radio or to any
company manufacturing or selling apparatus used for communica-
tion by wire or radio, or in any company owning stocks, bonds, or
other securities of any such company; nor be in the employ of or
hold any official relation to any person subject to any of the pro-
visions of this Act, nor own stocks, bonds, or other securities of
any corporation subject to any of the provisions of this Act. Such
commissioners shall not engage in any other business, vocation, or
employment. Not more than four commissioners shall be members
of the same political party.

(c) The commissioners first appointed under this Act shall con-
tinue in office for the terms of one, two, three, four, five, six, and
seven years, respectively, from the date of the taking effect of this
Act, the term of each to be designated by the President, but their
successors shall be appointed for terms of seven years; except that
any person chosen to fill a vacancy shall be appointed only for the
unexpired term of the commissioner whom he succeeds. No vacancy
in the Commission shall impair the right of the remaining com-
missioners to exercise all the powers of the Commission.

(d) Each commissioner shall receive an annual salary of $10,000,
payable in monthly installments.

(e) The principal office of the Commission shall be in the Dis-
trict of Columbia, where its general sessions shall be held; but
whenever the convenience of the public or of the parties may be
promoted or delay or expense prevented thereby, the Commission
may hold special sessions in any part of the United States.

(f) Without regard to the civil -service laws or the Classification
Act of 1923, as amended, (1) the Commission may appoint and
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prescribe the duties and fix the salaries of a secretary, a director
for each division, a chief engineer and not more than three assist-
ants, a chief accountant and not more than three assistants,' a
general counsel and not more than three assistants, and temporary
counsel designated by the Commission for the performance of
special services, and (2) each commissioner may appoint and pre-
scribe the duties of a secretary at an annual salary not to exceed
$4,000. The general counsel and the chief engineer and the chief
accountant 7 shall each receive an annual salary of not to exceed
$9,000; the secretary shall receive an annual salary of not to ex-
ceed $7,500; the director of each division shall receive an annual
salary of not to exceed $7,500; and no assistant shall receive an
annual salary in excess of $7,500. The Commission shall have
authority, subject to the provisions of the civil -service laws and
the Classification Act of 1923, as amended, to appoint such other
officers, engineers, accountants,7 inspectors, attorneys, examiners,
and other employees as are necessary in the execution of its func-
tions.

(g) The Commission may make such expenditures (including
expenditures for rent and personal services at the seat of govern-
ment and elsewhere, for office supplies, law books, periodicals, and
books of reference, and for printing and binding) as may be nec-
essary for the execution of the functions vested in the Commission
and as from time to time may be appropriated for by Congress.
All expenditures of the Commission, including all necessary ex-
penses for transportation incurred by the commissioners or by
their employees, under their orders, in making any investigation
or upon any official business in any other places than in the city of
Washington, shall be allowed and paid on the presentation of item-
ized vouchers therefor approved by the chairman of the Commis-
sion or by such other member or officer thereof as may be desig-
nated by the Commission for that purpose.

(h) Four members of the Commission shall constitute a quorum
thereof. The Commission shall have an official seal which shall be
judicially noticed.

(i) The Commission may perform any and all acts, make such
rules and regulations, and issue such orders, not inconsistent with
this Act, as may be necessary in the execution of its functions.

7 The provisions relating to accountants were added by "An Act to amend
paragraph (f) of See. 4 of the Communications Act of 1934." Public, No.
423, 74th Congress, approved and effective Jan. 22, 1936.
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(j) The Commission may conduct its proceedings in such man-
ner as will best conduce to the proper dispatch of business and to
the ends of justice. No commissioner shall participate in any
hearing or proceeding in which he has a pecuniary interest. Any
party may appear before the Commission and be heard in person or
by attorney. Every vote and official act of the Commission shall
be entered of record, and its proceedings shall be public upon the
request of any party interested. The Commission is authorized to
withhold publication of records or proceedings containing secret
information affecting the national defense.

(k) The Commission shall make an annual report to Congress,
copies of which shall be distributed as are other reports trans-
mitted to Congress. Such report shall contain such information
and data collected by the Commission as may be considered of
value in the determination of questions connected with the regula-
tion of interstate and foreign wire and radio communication and
radio transmission of energy, together with such recommendations
as to additional legislation relating thereto as the Commission may
deem necessary : Provided, That the Commission shall make a
special report not later than February 1, 1985, recommending
such amendments to this Act as it deems desirable in the public
interest: Provided burther,8 That each year, at the beginning of
the session of the Congress, the Commission shall report to the
Congress whether or not any new wire or radio communication
legislation is required better to insure safety of life and property.
If any such new legislation is considered necessary the Commis-
sion shall make specific recommendations thereof to the Congress.

(1) All reports of investigations made by the Commission shall
be entered of record, and a copy thereof shall be furnished to the
party who may have complained, and to any common carrier or
licensee that may have been complained of.

(in) The Commission shall provide for the publication of its
reports and decisions in such form and manner as may be best
adapted for public information and use, and such authorized pub-
lications shall be competent evidence of the reports and decisions
of the Commission therein contained in all courts of the United

8 This proviso was added by "An Act to amend the Communications Act of
1934, etc." Public, No. 97, 75th Congress, approved and effective, May
20, 1937.
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States and of the several States without any further proof or
authentication thereof.

(n) Rates of compensation of persons appointed under this sec-
tion shall be subject to the reduction applicable to officers and
employees of the Federal Government generally.

(o) 9 For the purpose of obtaining maximum effectiveness from
the use of radio and wire communications in connection with safety
of life and property, the Commission shall investigate and study all
phases of the problem and the best methods of obtaining the coop-
eration and coordination of these systems.

DIVISIONS OF THE COMMISSION

Sm. 5. (a) The Commission is hereby authorized by its order to
divide the members thereof into not more than three divisions,
each to consist of not less than three members. Any commissioner
may be assigned to and may serve upon such division or divisions
as the Commission may direct, and each division shall choose its
own chairman. In case of a vacancy in any division, or of absence
or inability to serve thereon of any commissioner thereto assigned,
the chairman of the Commission or any commissioner designated
by him for that purpose may temporarily serve on said division
until the Commission shall otherwise order.

(b) The Commission may by order direct that any of its work,
business, or functions arising under this Act, or under any other
Act of Congress, or in respect of any matter which has been or
may be referred to the Commission by Congress or by either
branch thereof, be assigned or referred to any of said divisions for
action thereon, and may by order at any time amend, modify,
supplement, or rescind any such direction. All such orders shall
take effect forthwith and remain in effect until otherwise ordered
by the Commission

(e) In conformity with and subject to the order or orders of the
Commission in the premises, each division so constituted shall have
power and authority by a majority thereof to hear and determine,
order, certify, report, or otherwise act as to any of said work, busi-
ness, or functions so assigned or referred to it for action by the
Commission, and in respect thereof the division shall have all the

9 This subsection was added by "An Act to amend the Communications Act
of 1934, etc." Public, No. 97, 75th Congress, approved and effective, May
20, 1937.
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jurisdiction and powers now or then conferred by law upon the
Commission, and be subject to the same duties and obligations. Any
order, decision, or report made or other action taken by any of said
divisions in respect of any matters so assigned or referred to it
shall have the same force and effect, and may be made, evidenced,
and enforced in the same manner as if made, or taken by the Com-
mission, subject to rehearing by the Commission as provided in
section 405 of this Act for rehearing cases decided by the Commis-
sion. The secretary and seal of the Commission shall be the
secretary and seal of each division thereof.

(d) Nothing in this section contained, or done pursuant thereto,
shall be deemed to divest the Commission of any of its powers.

(e) The Commission is hereby authorized by its order to assign
or refer any portion of its work, business, or functions arising
under this or any other Act of Congress or referred to it by Con-
gress, or either branch thereof, to an individual commissioner, or
to a board composed of an employee or employees of the Commis-
sion, to be designated by such order, for action thereon, and by its
order at any time to amend, modify, supplement, or rescind any
such assignment or reference: Provided, however, That this
authority shall not extend to investigations instituted upon the
Commission's own motion or, without consent of the parties there-
to, to contested proceedings involving the taking of testimony at
public hearings, or to investigations specifically required by this
Act. All such orders shall take effect forthwith and remain in
effect until otherwise ordered by the Commission. In case of the
absence or inability for any other reason to act of any such indi-
vidual commissioner or employee designated to serve upon any
such board, the chairman of the Commission may designate another
commissioner or employee, as the case may be, to serve temporarily
until the Commission shall otherwise order. In conformity with
and subject to the order or orders of the Commission. in the prem-
ises, any such individual commissioner, or board acting by a
majority thereof, shall have power and authority to hear and
determine, order, certify, report, or otherwise act as to any of
said work, business, or functions so assigned or referred to him or
it for action by the Commission and in respect thereof shall have
all the jurisdiction and powers now or then conferred by law upon
the Commission and be subject to the same duties and obligations.
Any order, decision, or report made or other action taken by any
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such individual commissioner or board in respect of any matters
so assigned or referred shall have the same force and effect, and
may be made, evidenced, and enforced in the same manner as if
made or taken by the Commission Any party affected by any
order, decision, or report of any such individual commissioner or
board may file a petition for rehearing by the Commission or a
division thereof and every such petition shall be passed upon by
the Commission or a division thereof. Any action by a division upon
such a petition shall itself be subject to rehearing by the Commis-
sion, as provided in section 405 of this Act and in subsection (c).
The Commission may make and amend rules for the conduct of
proceedings before such individual commissioner or board and for
the rehearing of such action before a division of the Commission or
the Commission. The secretary and seal of the Commission shall
be the secretary and seal of such individual commissioner or board.

TITLE IT-COMMON CARRIERS

SERVICE AND CHARGES

SECTION 201. (a) It shall be the duty of every common carrier
engaged in interstate or foreign communication by wire or radio to
furnish such communication service upon reasonable request there-
for; and, in accordance with the orders of the Commission, in cases
where the Commission, after opportunity for hearing, finds such
action necessary or desirable in the public interest, to establish
physical connections with other carriers, to establish through routes
and charges applicable thereto and the divisions of such charges,
and to establish and provide facilities and regulations for operat-
ing such through routes.

(b) All charges, practices, classifications, and regulations for and
in connection with such communication service shall be just and
reasonable, and any such charge, practice, classification, or regula-
tion that is unjust or unreasonable is hereby declared to be unlaw-
ful: Provided, That communications by wire or radio subject to
this Act may be classified into day, night, repeated, =repeated,
letter, commercial, press, Government, and such other classes as
the Commission may decide to be just and reasonable, and differ-
ent charges may be made for the different classes of communica-
tions Provided further, That nothing in this Act or in any other
provision of law shall be construed to prevent a common carrier
subject to this Act from entering into or operating under any
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contract with any common carrier not subject to this Act, for the
exchange of their services, if the Commission is of the opinion that
such contract is not contrary to the public interest.

DISCRIMINATION AND PREFERENCES.

SEC. 202. (a) It shall be unlawful for any common carrier to
make any unjust or unreasonable discrimination in charges, prac-
tices, classifications, regulations, facilities, or services for or in con-
nection with like communication service, directly or indirectly, by
any means or device, or to make or give any undue or unreasonable
preference or advantage to any particular person, class of persons,
or locality, or to subject any particular person, class of persons, or
locality to any undue or unreasonable prejudice or disadvantage.

(b) Charges or services, whenever referred to in this Act, in-
clude charges for, or services in connection with, the use of wires in
chain broadcasting or incidental to radio communication of any
kind.

(c) Any carrier who knowingly violates the provisions of this
section shall forfeit to the United States the sum of $500 for each
such offense and $25 for each and every day of the continuance of
such offense.

SCHEDULES OF CHARGES

SEC. 203. (a) Every common carrier, except connecting carriers,
shall, within such reasonable time as the Commission shall desig-
nate, file with the Commission and print and keep open for public
inspection schedules showing all charges for itself and its connect-
ing carriers for interstate and foreign wire or radio communication
between the different points on its own system, and between points
on its own system and points on the system of its connecting car-
riers or points on the system of any other carrier subject to this
Act when a through route has been established, whether such
charges are joint or separate, and showing the classifications, prac-
tices, and regulations affecting such charges. Such schedules shall
contain such other information, and be printed in such form, and
be posted and kept open for public inspection in such places, as
the Commission may by regulation require, and each such schedule
shall give notice of its effective date; and such common carrier
shall furnish such schedules to each of its connecting carriers, and
such connecting carriers shall keep such schedules open for inspec-
tion in such public places as the Commission may require.
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(b) No change shall be made in the charges, classifications,
regulations, or practices which have been so filed and published
except alter thirty days' notice to the Commission and to the
public, which shall be published in such form and contain such
information as the Commission may by regulations prescribe ; but
the Commission may, in its discretion and for good cause shown,
modify the requirements made by or under authority of this sec-
tion in particular instances or by a general order applicable to
special circumstances or conditions.

(c) No carrier, unless otherwise provided by or under authority
of this Act, shall engage or participate in such communication
unless schedules have been filed and published in accordance with
the provisions of this Act and with the regulations made there-
under ; and no carrier shall (1) charge, demand, collect, or receive
a greater or less or different compensation for such communication,
or for any service in connection therewith, between the points
named in any such schedule than the charges specified in the
schedule then in effect, or (2) refund or remit by any means or de-
vice any portion of the charges so specified, or (3) extend to any
person any privileges or facilities in such communication, or
employ or enforce any classifications, regulations, or practices
affecting such charges, except as specified in such schedule.

(d) The Commission may reject and refuse to file any schedule
entered for filing which does not provide and give lawful notice of
its effective date. Any schedule so rejected by the Commission
shall be void and its use shall be unlawful.

(e) In case of failure or refusal on the part of any carrier to
comply with the provisions of this section or of any regulation or
order made by the Commission thereunder, such carrier shall for-
feit to the United States the sum of $500 for each such offense, and
$25 for each and every day of the continuance of such offense.

HEARING AS TO LAWFULNESS OP NEW CHARGES; SUSPENSION

SEC. 204. Whenever there is filed with the Commission any new
charge, classification, regulation, or practice, the Commission may,
either upon complaint or upon its own initiative without complaint,
upon reasonable notice, enter upon a hearing concerning the law-
fulness thereof; and pending such hearing and the decision there-
on the Commission, upon delivering to the carrier or carriers
affected thereby a statement in writing of its reasons for such sus-
pension, may suspend the operation of such charge, classification,
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regulation, or practice but not for a longer period than three
months beyond the time when it would. otherwise go into effect; and
after full hearing the Commission may make such order with ref-
erence thereto as would be proper in a proceeding initiated after it
had become effective. If the proceeding has not been concluded
and an order made within the period of the suspension, the pro-
posed change of charge, classification, regulation, or practice shall
go into effect at the end of such period; but in case of a proposed.
increased charge, the Commission may by order require the inter-
ested. carrier or carriers to keep accurate account of all amounts
received by reason of such increase, specifying by whom and in
whose behalf such amounts are paid, and upon completion of the
hearing and decision may by further order require the interested.
carrier or carriers to refund, with interest, to the persons in whose
behalf such amounts were paid, such portion of such increased
charges as by its decision shall be found not justified. At any
hearing involved a charge increased, or sought to be increased,
after the organization of the Commission, the burden of proof to
show that the increased charge or proposed increased charge is
just and reasonable shall be upon the carrier, and the Commission
shall give to the hearing and decision of such questions preference
over all other questions pending before it and decide the same as
speedily as possible.

COMMISSION AUTHORIZED TO PRESCRIBE JUST AND REASONABLE CHARGES

SEc. 205. (a) Whenever, after full opportunity for hearing,
upon a complaint or under an order for investigation and hearing
made by the Commission on its own initiative, the Commission
shall be of opinion that any charge, classification, regulation, or
practice of any carrier or carriers is or will be in violation of any
of the provisions of this Act, the Commission is authorized and em-
powered to determine and prescribe what will be the just and
reasonable charge or the maximum or minimum, or maximum and
minimum, charge or charges to be thereafter observed, and what
classification, regulation, or practice is or will be just, fair, and
reasonable, to be thereafter followed, and to make an order that
the carrier or carriers shall cease and desist from such violation
to the extent that the Commission finds that the same does or will
exist, and shall not thereafter publish, demand, or collect any
charge other than the charge so prescribed, or in excess of the
maximum or less than the minimum so prescribed, as the case may
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be, and shall adopt the classification and shall conform to and
observe the regulation or practice so prescribed.

(b) Any carrier, any officer, representative, or agent of a
carrier, or any receiver, trustee, lessee, or agent of either of them,
who knowingly fails or neglects to obey any order made under the
provisions of this section shall forfeit to the United States the sum
of $1,000 for each offense. Every district violation shall be a sep-
arate offense, and in case of continuing violation each day shall be
deemed a separate offense.

LIABILITY OF CARRIERS FOR DAMAGES

SEC. 206. In case any common carrier shall do, cause or permit
to be done, any act, matter, or thing in this Act prohibited or
declared to be unlawful, or shall omit to do any act, matter, or
thing in this Act required to be done, such common carrier shall
be liable to the person or persons injured thereby for the full
amount of damages sustained in consequence of any such violation
of the provisions of this Act, together with a reasonable counsel or
attorney's fee, to be fixed by the court in every case of recovery,
which attorney's fee shall be taxed and collected as part of the
costs in the case.

RECOVERY OF DAMAGES

SEC. 207. Any person claiming to be damaged by any common
carrier subject to the provisions of this Act may either make com-
plaint to the Commission as hereinafter provided for, or may bring
suit for the recovery of the damages for which such common carrier
may be liable under the provisions of this Act, in any district court
of the United States of competent jurisdiction; but such person
shall not have the right to pursue both such remedies.

COMPLAINTS TO THE COMMISSION

SEC. 208. Any person, any body politic or municipal organiza-
tion, or State commission, complaining of anything done or omitted
to be done by any common carrier subject to this Act, in contra-
vention of the provisions thereof, may apply to said Commission by
petition which shall briefly state the facts, whereupon a statement
of the complaint thus made shall be forwarded by the Commission
to such common carrier, who shall he called upon to satisfy the
complaint or to answer the same in writing within a reasonable
time to be specified by the Commission If such common carrier
within the time specified shall make reparation for the injury al-
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leged to have been caused, the common carrier shall be relieved of
liability to the complainant only for the particular violation of
law thus complained of. If such carrier or carriers shall not
satisfy the complaint within the time specified or there shall appear
to be any reasonable ground for investigating said complaint, it
shall be the duty of the Commission to investigate the matters
complained of in such manner and by such means as it shall deem
proper. No complaint shall at any time be dismissed because of
the absence of direct damage to the complainant.

ORDERS FOR PAYMENT OF MONEY

SEC. 209. If, after hearing on a complaint, the Commission shall
determine that any party complainant is entitled to an award of
damages under the provisions of this Act, the Commission shall
make an order directing the carrier to pay to the complainant the
sum to which he is entitled on or before a day named.

FRANKS AND PASSES

SEc. 210. Nothing in this Act or in any other provision of law
shall be construed to prohibit common carriers from issuing or
giving franks to, or exchanging franks with each other for the use
of, their officers, agents, employees, and their families, or, subject
to such rules as the Commission may prescribe, from issuing, giv-
ing, or exchanging franks and passes to or with other common
carriers not subject to the provisions of this Act, for the use of
their officers, agents, employees, and their families. The term
"employees," as used in this section, shall include furloughed,
pensioned, and superannuated employees.

COPIES OP CONTRACTS TO BE FILED

SEC. 211. (a) Every carrier subject to this Act shall file with
the Commission copies of all contracts, agreements, or arrange-
ments with other carriers, or with common carriers not subject to
the provisions of this Act, in relation to any traffic affected by the
provisions of this Act to which it may be a party.

(b) The Commission shall have authority to require the filing of
any other contracts of any carrier, and shall also have authority to
exempt any carrier from submitting copies of such minor contracts
as the Commission may determine.
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INTERLOCKING DIRECTORATES -OFFICIALS DEALING IN SECURITIES

SEC. 212. After sixty days from the enactment of this Act it
shall be unlawful for any person to hold the position of officer or
director of more than one carrier subject to this Act, unless such
holding shall have been authorized by order of the Commission,
upon due showing in form and manner prescribed by the Commis-
sion, that neither public nor private interests will be adversely
affected thereby. After this section takes effect it shall be unlawful
for any officer or director of any such carrier to receive for his own
benefit, directly or indirectly, any money or thing of value in re-
spect of negotiation, hypothecation, or sale of any securities issued
or to be issued by such carrier, or to share in any of the proceeds
thereof, or to participate in the making or paying of any dividends
of such carrier from any funds properly included in capital
account.

VALUATION OF CARRIER PROPERTY

SEC. 213. (a) The Commission may from time to time, as may
be necessary for the proper administration of this Act, and after
opportunity for hearing, make a valuation of all or of any part of
the property owned or used by any carried subject to this Act, as
of such date as the Commission may fix.

(b) The Commission may at any time require any such carrier
to file with the Commission an inventory of all or of any part of
the property owned or used by said carrier, which inventory shall
show the units of said property classified in such detail, and in such
manner, as the Commission shall direct, and shall show the esti-
mated cost of reproduction new of said units, and their reproduc-
tion cost new less depreciation, as of such date as the Commission
may direct ; and such carrier shall file such inventory within such
reasonable time as the Commission by order shall require.

(c) The Commission may at any time require any such carrier
to file with the Commission a statement showing the original cost
at the time of dedication to the public use of all or of any part of
the property owned or used by said carrier. For the showing of
such original cost said property shall be classified, and the original
cost shall be defined, in such manner as the Commission may pre-
scribe ; and if any part of such cost cannot be determined from
accounting or other records, the portion of the property for which
such cost cannot be determined shall be reported to the Commis-
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sion; and, if the Commission shall so direct, the original cost there-
of shall be estimated in such manner as the Commission may pre-
scribe. If the carrier owning the property at the time such original
cost is reported shall have paid more or less than the original cost
to acquire the same, the amount of such cost of acquisition, and
any facts which the Commission may require in connection there-
with, shall be reported with such original cost. The report made
by a carrier under this paragraph shall show the source or sources
from which the original cost reported was obtained, and such other
information as to the manner in which the report was prepared, as
the Commission shall require.

(d) Nothing shall be included in the original cost reported for
the property of any carrier under paragraph (c) of this section on
account of any easement, license, or franchise granted by the
United States or by any State or political subdivision thereof,
beyond the reasonable necessary expense lawfully incurred in
obtaining such easement, license, or franchise from the public
authority aforesaid, which expense shall be reported separately
from all other costs in such detail as the Commission may require;
and nothing shall be included in any valuation of the property of
any carrier made by the Commission on account of any such ease-
ment, license, or franchise, beyond such reasonable necessary ex-
pense lawfully incurred as aforesaid.

(e) The Commission shall keep itself informed of all new con-
struction, extensions, improvements, retirements, or other changes
in the condition, quantity, use, and classification of the property of
common carriers, and of the cost of all additions and betterments
thereto and of all changes in the investment therein, and may keep
itself informed of current changes in costs and values of carrier
properties.

(f) For the purpose of enabling the Commission to make a
valuation of any of the property of any such carrier, or to find the
original cost of such property, or to find any other facts concern-
ing the same which are required for use by the Commission, it
shall be the duty of each such carrier to furnish to the Commission,
within such reasonable time as the Commission may order, any in-
formation with respect thereto which the Commission may by order
require, including copies of maps, contracts, reports of engineers,
and other data, records, and papers, and to grant to all agents of
the Commission free access to its property and its accounts, rec-
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iords, and memoranda whenever and wherever requested by any
such duly authorized agent, and to cooperate with and aid the
Commission in the work of making any such valuation or finding
in such manner and to such extent as the Commission may require
and direct, and all rules and regulations made by the Commis-
sion for the purpose of administering this section shall have the
full force and effect of law. Unless otherwise ordered by the
Commission, with the reasons therefor, the records and data of
the Commission shall be open to the inspection and examination of
the public. The Commission, in making any such valuation, shall
be free to adopt any method of valuation which shall be lawful.

(g) Notwithstanding any provision of this Act the Interstate
Commerce Commission, if requested to do so by the Commission,
shall complete, at the earliest practicable date, such valuations of
properties of carriers subject to this Act as are now in progress,
and shall thereafter transfer to the Commission the records relat-
ing thereto.

(h) Nothing in this section shall impair or diminish the powers
of any State commission.

EXTENSION OF LINES

SEc. 214. (a) No carrier shall undertake the construction of a
new line or of an extension of any line, or shall acquire or operate
any line, or extension thereof, or shall engage in transmission over
or by means of such additional or extended line, unless and until
there shall first have been obtained from the Commission a certifi-
cate that the present or future public convenience and necessity
require or will require the construction, or operation, or construc-
tion and operation, of such additional or extended line: Provided,
That no such certificate shall be required under this section for the
construction, acquisition, operation, or extension of (1) a line
within a single State unless said line constitutes part of an inter-
state line, (2) local, branch, or terminal lines not exceeding ten
miles in length, or (3) any lines acquired under section 221 of this
Act: Provided further, That the Commission may, upon appro-
priate request being made, authorize temporary or emergency
service, or the supplementing of existing facilities, without regard
to the provisions of this section.

(b) Upon receipt of an application for any such certificate the
Commission shall cause notice thereof to be given to and a copy
filed with the Governor of each State in which such additional or
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extended line is proposed to be constructed or operated, with the
right to be heard as provided with respect to the hearing of com-
plaints; and the Commission may require such published notice as
it shall determine.

(c) The Commission shall have power to issue such certificate
as prayed for, or to refuse to issue it, or to issue it for a portion or
portions of a line, or extension thereof, described in the applica-
tion, or for the partial exercise only of such right or privilege, and
may attach to the issuance of the certificate such terms and condi-
tions as in its judgment the public convenience and necessity may
require. After issuance of such certificate, and not before, the
carrier may, without securing approval other than such certificate,
comply with the terms and conditions contained in or attached to
the issuance of such certificate and proceed with the construction,
acquisition, operation, or extension covered thereby. Any con-
struction, acquisition, operation, or extension contrary to the pro-
visions of this section may be enjoined by any court of competent
jurisdiction at the suit of the United States, the Commission, the
State commission, any State affected, or any party in interest.

(d) The Commission may, after full opportunity for hearing, in
a proceeding upon complaint or upon its own initiative without
complaint, authorize or require by order any carrier, party to such
proceeding, to provide itself with adequate facilities for perform-
ing its service as a common carrier and to extend its line; but no
such authorization or order shall be made unless the Commission
finds, as to such extension, that it is reasonably required in the
interest of public convenience and necessity, or as to such exten-
sion or facilities that the expense involved therein will not impair
the ability of the carrier to perform its duty to the public. Any
carrier which refuses or neglects to comply with any order of the
Commission made in pursuance of this paragraph shall forfeit to
the United States $100 for each day during which such refusal or
neglect continues.

TRANSACTIONS RELATING TO SERVICES, EQUIPMENT, AND SO FORTH

SEC. 215. (a) The Commission shall examine into transactions
entered into by any common carrier which relate to the furnishing
of equipment, supplies, research, services, finances, credit, or per-
sonnel to such carrier and/or which may affect the charges made
or to be made and/or the services rendered or to be rendered by
such carrier, in wire or radio communication subject to this Act,
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and shall report to the Congress whether any such transactions
have affected or are likely to affect adversely the ability of the
carrier to render adequate service to the public, or may result in
any undue or unreasonable increase in charges or in the mainte-
nance of undue or unreasonable charges for such service; and in
order to fully examine into such transactions the Commission shall
have access to and the right of inspection and examination of all
accounts, records, and memoranda, including all documents, papers,
and correspondence now or hereafter existing, of persons furnish-
ing such equipment, supplies, research, services, finances, credit,
or personnel. The Commission shall include in its report its recom-
mendations for necessary legislation in connection with such
transactions, and shall report specifically whether in its opinion
legislation should be enacted (1) authorizing the Commission to
declare any such transactions void or to permit such transactions
to be carried out subject to such modification of their terms and
conditions as the Commission shall deem desirable in the public
interest; and/or (2) subjecting such transactions to the approval
of the Commission where the person furnishing or seeking to fur-
nish the equipment, supplies, research, services, finances, credit,
or personnel is a person directly or indirectly controlling or con-
trolled by, or under direct or indirect common control with, such
carrier ; and/or (3) authorizing the Commission to require that all
or any transactions of carriers involving the furnishing of equip-
ment, supplies, research, services, finances, credit, or personnel to
such carrier be upon competitive bids on such terms and conditions
and subject to such regulations as it shall prescribe as necessary in
the public interest.

(b) The Commission shall investigate the methods by which and
the extent to which wire telephone companies are furnishing wire
telegraph service and wire telegraph companies are furnishing
wire telephone service, and shall report its findings to Congress,
together with its recommendations as to whether additional legisla-
tion on this subject is desirable.

(c) The Commission shall examine all contracts of common car-
riers subject to this Act which prevent the other party thereto
from dealing with another common carrier subject to this Act, and
shall report its findings to Congress, together with its recommenda-
tions as to whether additional legislation on this subject is desir-
able.

28
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APPLICATION OF ACT TO RECEIVERS AND TRUSTEES
SEc. 216. The provisions of this Act shall apply to all receivers

and operating trustees of carriers subject to this Act to the same
extent that it applies to carriers.

LIABILITY OF CARRIER FOR ACTS AND OMISSIONS OF AGENTS
SEC. 217. In construing and enforcing the provisions of this Act,

the act, omission, or failure of any officer, agent, or other person
acting for or employed by any common carrier or user, acting
within the scope of his employment, shall in every case be also
deemed to be the act, omission, or failure of such carrier or user aswell as that of the person.

INQUIRIES INTO MANAGEMENT

SEC. 218. The Commission may inquire into the management of
the business of all carriers subject to this Act, and shall keep itself
informed as to the manner and method in which the same is con-
ducted and as to technical developments and improvements in wire
and radio communication and radio transmission of energy to the
end that the benefits of new inventions and developments may be
made available to the people of the United States. The Commission
may obtain from such carriers and from persons directly or in-
directly controlling or controlled by, or under direct or indirect
common control with, such carriers full and complete information
necessary to enable the Commission to perforth the duties and carry
out the objects for which it was created.

ANNUAL AND OTHER REPORTS

SEC. 219. (a) The Commission is authorized to require annual
reports under oath from all carriers subject to this Act, and from
persons directly or indirectly controlling or controlled by, or
under direct or indirect common control with, any such carrier, to
prescribe the manner in which such reports shall be made, and to
require from such persons specific answers to all questions upon
which the Commission may need information. Such annual re-
ports shall show in detail the amount of capital stock issued, the
amount and privileges of each class of stock, the amounts paid
therefor, and the manner of payment for the same; the dividends
paid and the surplus fund, if any; the number of stockholders
(and the names of the thirty largest holders of each class of stock
and the amount held by each) ; the funded and floating debts and
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the interest paid thereon; the cost and value of the carrier's prop-
erty, franchises, and equipments; the number of employees and
the salaries paid each class; the names of all officers and directors,
and the amount of salary, bonus, and all other compensation paid
to each; the amounts expended for improvements each year, how
expended, and the character of such improvements; the earnings
and receipts from each branch of business and from all sources ;-

the operating and other expenses; the balances of profit and loss;
and a complete exhibit of the financial operations of the carrier
each year, including an annual balance sheet. Such reports shall
also contain such information in relation to charges or regulations
concerning charges, or agreements, arrangements, or contracts
affecting the same, as the Commission may require.

(b) Such reports shall be for such twelve months' period as
the Commission shall designate and shall be filed with the Commis-
sion at its office in Washington within three months after the close
of the year for which the report is made, unless additional time is
granted in any case by the Commission; and if any person subject
to the provisions of this section shall fail to make and file said
annual reports within the time above specified or within the time
extended by the Commission, for making and filing the same, or
shall fail to make specific answer to any question authorized by the
provisions of this section within thirty days from the time it is
lawfully required so to do, such person shall forfeit to the United
States the sum of $100 for each and every day it shall continue to,
be in default with respect thereto. The Commission may by gen-
eral or special orders require any such carriers to file monthly
reports of earnings and expenses and to file periodical and/or
special reports concerning any matters with respect to which the
Commission is authorized or required by law to act; and such
periodical or special reports shall be under oath whenever the
Commission so requires. If any such carrier shall fail to make
and file any such periodical or special report within the time fixed
by the Commission, it shall be subject to the forfeitures above
provided.

ACCOUNTS, RECORDS, AND MEMORANDA; DEPRECIATION CHARGES

SEC. 220. (a) The Commission may, in its discretion, prescribe
the forms of any and all accounts, records, and memoranda to be
kept by carriers subject to this Act, including the accounts, ree-
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ords, and memoranda of the movement of traffic, as well as of the
receipts and expenditures of moneys.

(b) The Commission shall, as soon as practicable, prescribe for
such carriers the classes of property for which depreciation charges
may be properly included under operating expenses, and the per-
centages of depreciation which shall be charged with respect to
each of such classes of property, classifying the carriers as it may
deem proper for this purpose. The Commission may, when it
deems necessary, modify the classes and percentages so prescribed.
Such carriers shall not, after the Commission has prescribed the
classes of property for which depreciation charges may be included,
charge to operating expenses any depreciation charges on classes
of property other than those prescribed by the Commission, or,
after the Commission has prescribed percentages of depreciation,
charge with respect to any class of property a percentage of depre-
ciation other than that prescribed therefor by the Commission.
No such carrier shall in any case include in any form under its
operating or other expenses any depreciation or other charge or
expenditure included elsewhere as a depreciation charge or other-
wise under its operating or other expenses.

(c) The Commission shall at all times have access to and the
right of inspection and examination of all accounts, records, and
memoranda, including all documents, papers, and correspondence
now or hereafter existing, and kept or required to be kept by such
carriers, and the provisions Of this section respecting the preserva-
tion and destruction of books, papers, and documents shall apply
thereto. The burden of proof to justify every accounting entry
questioned by the Commission shall be on the person making,
authorizing, or requiring such entry, and the Commission may
suspend a charge or credit pending submission of proof by such
person. Any provision of law prohibiting the disclosure of the
contents of messages or communications shall not be deemed to
prohibit the disclosure of any matter in accordance with the
provisions of this section.

(d) In case of failure or refusal on the part of any such carrier
to keep such accounts, records, and memoranda on the books and
in the manner prescribed by the Commission, or to submit such
accounts, records, memoranda, documents, papers, and correspond-
ence as are kept to the inspection of the Commission or any of
its authorized agents, such carrier shall forfeit to the United States
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the sum of $500 for each day of the continuance of each such
offense.

(e) Any person who shall willfully make any false entry in the
accounts of any book of accounts or in any record or memoranda
kept by any such carrier, or who shall willfully destroy, mutilate,
alter, or by any other means or device falsify any such accounts,
record, or memoranda, or who shall willfully neglect or fail to
make full, true, and correct entries in such accounts, records, or
memoranda of all facts and transactions appertaining to the busi-
ness of the carrier, shall be deemed guilty of a misdemeanor, and
shall be subject, upon conviction, to a fine of not less than $1,000
nor more than $5,000 or imprisonment for a term of not less than
one year nor more than three years, or both such fine and
imprisonment : Provided, That the Commission may in its discre-
tion issue orders specifying such operating, accounting, or financial
papers, records, books, blanks, or documents which may, after a
reasonable time, be destroyed, and prescribing the length of time
such books, papers, or documents shall be preserved.

(f) No member, officer, or employee of the Commission shall
divulge any fact or information which may come to his knowledge
during the course of examination of books or other accounts, as
hereinbefore provided, except insofar as he may be directed by
the Commission or by a court.

(g) After the Commission has prescribed the forms and manner
of keeping of accounts, records, and memoranda to be kept by any
person as herein provided, it shall be unlawful for such person to
keep any other accounts, records, or memoranda than those so.
prescribed or such as may be approved by the Commission or to,
keep the accounts in any other manner than that prescribed or
approved by the Commission. Notice of alterations by the Com-
mission in the required manner or form of keeping accounts shall
be given to such persons by the Commission at least six months;
before the same are to take effect.

(h) The Commission may classify carriers subject to this Act
and prescribe different requirements under this section for differ-
ent classes of carriers, and may, if it deems such action consistent
with the public interest, except the carriers of any particular class,
or classes in any State from any of the requirements under this,
section in cases where such carriers are subject to State commission
regulation with respect to matters to which this section relates,
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(i) The Commission, before prescribing any requirements as to
accounts, records, or memoranda, shall notify each State commis-
sion having jurisdiction with respect to any carrier involved, and
shall give reasonable opportunity to each such commission to
present its views, and shall receive and consider such views and
recommendations.

(j) The Commission shall investigate and report to Congress asto the need for legislation to define further or harmonize the
powers of the Commission and of State commissions with respect
to matters to which this section relates.

SPECIAL PROVISIONS RELATING TO TELEPHONE COMPANIES
SEC. 221. (a) Upon application of one or more telephone com-

panies for authority to consolidate their properties or a part
thereof into a single company, or for authority for one or more
such companies to acquire the whole or any part of the property
of another telephone company or other telephone companies or
the control thereof by the purchase of securities or by lease or in
any other like manner, when such consolidated company would be
subject to this Act, the Commission shall fix a time and place for a
public hearing upon such application and shall thereupon give
reasonable notice in writing to the Governor of each of the States
in which the physical property affected, or any part thereof, issituated, and to the State commission having jurisdiction over
telephone companies, and to such other persons as it may deem
advisable. After such public hearing, if the Commission finds
that the proposed consolidation, acquisition, or control will be of
advantage to the persons to whom service is to be rendered and
in the public interest, it shall certify to that effect; and thereuponany Act or Acts of Congress making the proposed transaction
unlawful shall not apply. Nothing in this subsection shall be
construed as in anywise limiting or restricting the powers of the
several States to control and regulate telephone companies.

(b) Nothing in this Act shall be construed to apply, or to give
the Commission jurisdiction, with respect to charges, classifica-
tions, practices, services, facilities, or regulations for or in connec-tion with wire telephone exchange service, even though a portion
of such exchange service constitutes interstate or foreign com-
munication, in any case where such matters are subject to regula-
tion by a State commission or by local governmental authority.
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(c) For the purpose of administering this Act as to carriers
engaged in wire telephone communication, the Commission may
classify the property of any such carrier used for wire telephone
communication, and determine what property of said carrier shall
be considered as used in interstate or foreign telephone toll service.
Such classification shall be made after hearing, upon notice to the
carrier, the State commission (or the Governor, if the State has no
State commission) of any State in which the property of said
carrier is located; and such other persons as the Commission may
prescribe.

(d) In making a valuation of the property of any wire tele-
phone carrier the Commission, after making the classification
authorized in this section, may in its discretion value only that
part of the property of such carrier determined to be used in
interstate or foreign telephone toll service.

TITLE III "-PROVISIQNS RELATING TO RADIO

PART I-GENERAL PROVISIONS 10

LICENSE FOR RADIO COMMUNICATION OR TRANSMISSION OF ENERGY

SECTION 301. It is the purpose of this Act, among other things,
to maintain the control of the United States over all the channels
of interstate and foreign radio transmission; and to provide for
the use of such channels, but not the ownership thereof, by persons
for limited periods of time, under licenses granted by Federal
authority, and no such license shall be construed to create any
right, beyond the terms, conditions, and periods of the license.
No person shall use or operate any apparatus for the transmission
of energy or communications or signals by radio (a) from one
place in any Territory or possession of the United States or in
the District of Columbia to another place in the same Territory,
possession, or district; or (b) from any State, Territory, or pos-
session of the United States, or from the District of Columbia to
any other State, Territory, or possession of the United States;
or (c) from any place in any State, Territory, or possession of
the United States, or in the District of Columbia, to any place in
any foreign country or to any vessel; or (d) within any State

10 This heading was amended to read as above by "An Act to amend the
Communications Act of 1934, etc." Public, No. 97, 75th Congress, approved
and effective, May 20, 1937.
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when the effects of such use extend beyond the borders of said
State, or when interference is caused by such use or operation with
the transmission of such energy, communications, or signals from
within said State to any place beyond its borders, or from any
place beyond its borders to any place within said State, or with
the transmission or .reception of such energy, communications, or
signals from and/or to places beyond the borders of said State;
or (e) upon any vessel or aircraft of the United States; or (f)
upon any other mobile stations within the jurisdiction of the
United States, except under and in accordance with this Act and
with a license in that behalf granted under the provisions of this.
Act.

ZONES 11

GENERAL POWERS OF COMMISSION

SEC. 303. Except as otherwise provided in this Act, the Com-
mission from time to time, as public convenience, interest, or
necessity requires, shall-

(a) Classify radio stations;
(b) Prescribe the nature of the service to be rendered by each

class of licensed stations and each station within any class;
(c) Assign bands of frequencies to the various classes of sta-

tions, and assign frequencies for each individual station and deter-
mine the power which each station shall use and the time during
which it may operate;

(d) Determine the location of classes of stations or individual
stations;

(e) Regulate the kind of apparatus to be used with respect to

11 Sec. 302 was repealed by "An Act relating to the allocation of radio
facilities." Public, No. 652, 74th Congress, approved and effective June 5,
1936. The text of Sec. 302 was as follows:

Sec. &M. (a) For the pwrposes of this title the United States is divided into
five zones, as follows: The first zone shall embrace the States of Maine, New
Hampshire, Vermont, Massachusetts, Connecticut, Rhode Island, New York,
New Jersey, Delaware, Maryland, and the District of Columbia; the second'
cone shall embrace the States of _Pennsylvania, Virginia, West Virginia, Ohio,
Michigan?, and Kentucky; the third zone shall embrace the States of North
Carolina, South Carolina, Georgia, Florida, Alabama, Tennessee, Mississippi,
Arkansas, Louisiana, Texas, and Oklahoma.; the fourth zone shall embrace the
States of Indiana, Illinois, Wisconsin, Minnesota, North Dakota, South Dakota,
Iowa, Nebraska, Kansas, and Missouri; and the fifth zone shall embrace the
States of Montana, Idaho, Wyoming, Colorado, New Mexico, Arizona, Utah,
Nevada, Washington, Oregon, and California.

(b) The Virgin Islands, Puerto Rico, Alaska, Guam, Americas Samoa,
and the Territory of Hawaii are expressly excluded from the zones herein
established.
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its external effects and the purity and sharpness of the emis-
sions from each station and from the apparatus therein;

(f) Make such regulations not inconsistent with law as it may
deem necessary to prevent interference between stations and to
carry out the provisions of this Act : Provided, however, That
changes in the frequencies, authorized power, or in the times of
operation of any station shall not be made without the consent of
the station licensee unless, after a public hearing, the Commission
shall determine that such changes will promote public convenience
or interest or will serve public necessity, or the provisions of this
Act will be more fully complied with;

(g) Study new uses for radio, provide for experimental uses
of frequencies, and generally encourage the larger and more effec-
tive use of radio in the public interest ;

(h) Have authority to establish areas or zones to be served by
any station;

(i) Have authority to make special regulations applicable to
radio stations engaged in chain broadcasting;

(j) Have authority to make general rules and regulations
requiring stations to keep such records of programs, transmissions
of energy, communications, or signals as it may deem desirable;

(k) Have authority to exclude from the requirements of any
regulations in whole or in part any radio station upon railroad
rolling stock, or to modify such regulations in its discretion;

(1) Have authority to prescribe the qualifications of station
operators, to classify them according to the duties to be performed,
to fix the forms of such licenses, and to issue them to such citizens
of the United States as the Commission finds qualified;

(m)12 (1) Have authority to suspend the license of any operator

12 This subsection was amended to read as above by "An Act to amend the
Communications Act of 1934, etc." Public, No. 97, 75th Congress, approved
and effective, May 20, 1937. Section 303 (in) formerly read as follows:

(in) Have authority to suspend the license of any operator for a period not
exceeding two years upon proof sufficient to satisfy the Commission that the
licensee (1) has violated any provision of any Act or treaty binding on the
United. States, which the Commission is authorized by this Act to administer
or any regulation made by the Commission under any such Act or treaty; or
(S) has failed to carry out the lawful orders of the master of the vessel on
which he is employed; or (3) has willfully damaged or permitted radio
apparatus to be damaged; or (4) has transmitted superfluous radio communi-
cations or signals or radio communications contain4ng profane or obscene
words or language; or (5) has willfully or maliciously interfered with any
other radio communications or signals.
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upon proof sufficient to satisfy the Commission that the licensee-
(A) Has violated any provision of 'any Act, treaty, or

convention binding on the United States, which the Commis-
sion is authorized to administer, or any regulation made by
the Commission under any such Act, treaty, or convention; or

(B) Has failed to carry out a lawful order of the master or
person lawfully in charge of the ship or aircraft on which
he is employed; or

(C) Has willfully damaged or permitted radio apparatus
or installations to be damaged; or

(D) Has transmitted superfluous radio communications or
signals or communications containing profane or obscene
words, language, or meaning, or has knowingly transmitted-

(1) False or deceptive signals or communications, or
(2) A call signal or letter which has not been assigned

by proper authority to the station he is operating; or
(B) Has willfully or maliciously interfered with any other

radio communications or signals; or
(F) Has obtained or attempted to obtain, or has assisted

another to obtain or attempt to obtain, an operator's license
by fraudulent means.

(2) No order of suspension of any operator's license shall take
effect until fifteen days' notice in writing thereof, stating the cause
for the proposed suspension, has been given to the operator licensee
who may make written application to the Commission at any time
within said fifteen days for a hearing upon such order. The notice
to the operator licensee shall not be effective until actually received
by him, and from that time he shall have fifteen days in which to
mail the said application. In the event that physical conditions
prevent mailing of the application at the expiration of the fifteen-
day period, the application shall then be mailed as soon as possible
thereafter, accompanied by a satisfactory explanation of the delay.
Upon receipt by the Commission of such application for hearing,
said order of suspension shall be held in abeyance until the con-
clusion of the hearing which shall be conducted under such rules
as the Commission may prescribe. Upon the conclusion of said
hearing the Commission may affirm, modify, or revoke said order
of suspension.
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(n)13 Have authority to inspect all radio installations associated
with stations required to be licensed by any Act or which are
subject to the provisions of any Act, treaty, or convention binding
on the United States, to ascertain whether in construction, installa-
tion, and operation they conform to the requirements of the rules
and regulations of the Commission, the provisions of any Act, the
terms of any treaty or convention binding on the United. States,
and the conditions of the license or other instrument of authoriza-
tion under which they are constructed, installed, or operated.

(o) Have authority to designate call letters of all stations;
(p) Have authority to cause to be published such call letters

and such other announcements and data as in the judgment of
the Commission may be required for the efficient operation of radio
stations subject to the jurisdiction of the United States and for
the proper enforcement of this Act;

(q) Have authority to require the painting and/or illumina-
tion of radio towers if and when in its judgment such towers
constitute, or there is a reasonable possibility that they may con-
stitute, a menace to air navigation.

W." Make such rules and regulations and prescribe such restric-
with law, as may be necessary

to carry out the provisions of this Act, or any international radio
or wire communications treaty or convention, or regulations
annexed thereto, including any treaty or convention insofar as it
relates to the use of radio, to which the United States is or may
hereafter become a party.

WAIVER BY LICENSEE

SEc. 304. No station license shall be granted by the Commission
until the applicant therefor shall have signed a waiver of any
claim to the use of any particular frequency or of the ether as
against the regulatory power of the United States because of the
previous use of the same, whether by license or otherwise.

18 See note 12, page 441 supra. Section 303 (n) formerly read as follows:
(n) Have authority to inspect all transmitting apparatus to ascertain

whether in construction and operation it conforms to the requirements of this
Act, the rules and regulations of the Commission, and the license under which
it is constructed or operated.

14 This subsection was added by "An Act to amend the Communications Aet
of 1934, etc." Public, No. 97, 75th Congress, approved and effective May
20, 1937.
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GOVERNMENT -OWNED STATIONS

SEc. 305. (a) Radio stations belonging to and operated by the
United States shall not besubject to the provisions of sections 301
and 303 of this Act. All such Government stations shall use such
frequencies as shall be assigned to each or to each class by the
President. All such stations, except stations on board naval and
other Government vessels while at sea or beyond the limits of the
continental United States, when transmitting any radio communi-
cation or signal other than a communication or signal relating to
Government business, shall conform to such rules and regulations
designed to prevent interference with other radio stations and the
rights of others as the Commission may prescribe.

(b) Radio stations on board vessels of the United States Ship-
ping Board Bureau or the United States Shipping Board Merchant
Fleet Corporation or the Inland and Coastwise Waterways Service
shall be subject to the provisions of this title.

(c) All stations owned and operated by the United States,
except mobile stations of the Army of the United States, and all
other stations on land and sea shall have special call letters
designated by the Commission.

FOREIGN SHIPS

SEC. 306. Section 301 of this Adt shall not apply to any person
sending radio communications or signals on a foreign ship while
the same is within the jurisdiction of the United States, but such
communications or signals shall be transmitted only in accordance
with such regulations designed to prevent interference as may be
promulgated under the authority of this Act.

ALLOCATION OF FACILITIES; TERM OF LICENSES

SEC. 307. (a) The Commission, if public convenience, interest,
or necessity will be served thereby, subject to the limitations of
this Act, shall grant to any applicant therefor a station license
provided for by this Act.

(b)15 In considering applications for licenses, and modifications

16 Sec. 307 (b) was amended to read as above, by "An Act relating to the
allocation of radio facilities." Public, No. 652, 74th Congress, approved and
effective June 5, 1936. The section formerly read as follows:

(b) It is hereby declared that the people of all the zones established by
this title are entitled to equality of radio broadcasting service, both of trans-
mission and of reception, and in order to provide said equality the Commission
shall as nearly as possible make and maintain an equal allocation of broad-
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and renewals thereof, when and insofar as there is demand for the
same the Commission shall make such distribution of licenses,
frequencies, hours of operation, and of power among the several
States and communities as to provide a fair, efficient, and equitable
distribution of radio service to each of the same.

(c) The Commission shall study the proposal that Congress by
statute allocate fixed percentages of radio broadcasting facilities to
particular types or kinds of non-profit radio programs or to persons
identified with particular types or kinds of non-profit activities,
and shall report to Congress, not later than February 1, 1935, its
recommendations together with the reasons for the same.

(d) No license granted for the operation of a broadcasting
station shall be for a longer term than three years and no license
so granted for any other class of station shall be for a longer
term than five years, and any license granted may be revoked as
hereinafter provided. Upon the expiration of any license, upon
application therefor, a renewal of such license may be granted
from time to time for a term of not to exceed three years in the
case of broadcasting licenses and not to exceed five years in the
case of other licenses, but action of the Commission with reference
to the granting of such application for the renewal of a license
shall be limited to and governed by- the same considerations and
practice which affect the granting of original applications.

casting licenses, of bands of frequency, of periods of time for operation, and
of station power, to each of said zones when and insofar as there are applica-
tions therefor; and shall make a fair and equitable allocation of licenses,
frequencies, time for operation, and station power to each of the States and
the District of Columbia, within each zone, according to population. The
Commission shall carry into effect the equality of broadcasting service herein -

before directed, whenever necessary or proper, by granting or refusing
licenses or renewals of licenses, by changing periods of time for operation, and
by increasing or decreasing station power, when applications are made for
licenses or renewals of licenses: Provided, That if and when there is a lack
of applications from any zone for the proportionate share of licenses, fre-
quencies, time of operation, or station power to which such zone is entitled,
the Commission may issue licenses for the balance of the proportion not
applied for from any zone, to applicants from other zones for a temporary
period of ninety days each, and shall specifically designate that said apportion-
ment is only for said temporary period. Allocations shall be charged to the
State or District wherein the studio of the station is located and not where
the transmitter is located: Provided further, That the Commission may also
grant applications for additional licenses for stations not exceeding one hun-
dred waits of power if the Commission finds that such stations will serve
the public convenience, interest, or necessity, and that their operation will not
interfere with the fair and efficient radio service of stations licensed under
the provisions of this section.
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(e) No renewal of an existing station license shall be granted
more than thirty days prior to the expiration of the original license.

APPLICATIONS FOR LICENSES; CONDITIONS IN LICENSE FOR FOREIGN
COMMUNICATIONS

SEC. 308. (a) The Commission may grant licenses, renewal of
licenses, and modification of licenses only upon written application
therefor received by it : Provided, however, That in cases of emer-
gency found by the Commission, licenses, renewals of licenses, and
modifications of licenses, for stations on vessels or aircraft of the
United. States, may be issued under such conditions as the Com-
mission may impose, without such formal application. Such
licenses, however, shall in no case be for a longer term than three
months: Provided further, That the Commission may issue by
cable, telegraph, or radio a permit for the operation of a station
on a vessel of the United States at sea, effective in lieu of a license
until said vessel shall return to a port of the continental United
States.

(b) All such applications shall set forth such facts as the Com-
mission by regulation may prescribe as to the citizenship, char-
acter, and financial, technical, and other qualifications of the
applicant to operate the station; the ownership and location of the
proposed station and of the stations, if any, with which it is pro-
posed to communicate; the frequencies and the power desired to
be used; the hours of the day or other periods of time during
which it is proposed to operate the station; the purposes for which
the station is to be used; and such other information as it may
require. The Commission, at any time after the filing of such
original application and during the term of any such license, may
require from an applicant or licensee further written statements
of fact to enable it to determine whether such original application
should be granted or denied or such license revoked. Such appli-
cation and/or such statement of fact shall be signed by the appli-
cant and/or licensee under oath or affirmation.

(c) The Commission in granting any license for a station
intended or used for commercial communication between the United
States or any Territory or possession, continental or insular, sub-
ject to the jurisdiction of the United States, and any foreign
country, may impose any terms, conditions, or restrictions author-
ized to be imposed with respect to submarine -cable licenses by
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section 2 of an Act entitled "An Act relating to the landing and
the operation of submarine cables in the United States", approved
May 24, 1921.

HEARINGS ON APPLICATIONS FOR LICENSES; FORM OF LICENSES;
CONDITIONS ATTACHED TO LICENSES

SEC. 309. (a) If upon examination of any application for a
station license or for the renewal or modification of a station
license the Commission shall determine that public interest, con-
venience, or necessity would be served by the granting thereof, it
shall authorize the issuance, renewal, or modification thereof in
accordance with said finding. In the event the Commission upon
examination of any such application does not reach such decision
with respect thereto, it shall notify the applicant thereof, shall fix
and give notice of a time and place for hearing thereon, and shall
afford such applicant an opportunity to be heard under such rules
and regulations as it may prescribe.

(b) Such station licenses as the Commission may grant shall be
in such general form as it may prescribe, but each license shall
contain, in addition to other provisions, a statement of the follow-
ing conditions to which such license shall be subject:

(1) The station license shall not vest in the licensee any right
to operate the station nor any right in the use of the frequencies
designated in the license beyond the term thereof nor in any other
manner than authorized therein.

(2) Neither the license nor the right granted thereunder shall
be assigned or otherwise transferred in violation of this Act.

(3) Every license issued under this Act shall be subject in
terms to the right of use or control conferred by section 606 hereof.

LIMITATION ON HOLDING AND TRANSFER OF LICENSES

SEC. 310. (a) The station license required hereby shall not be
granted to or held by-

(1) Any alien or the representative of any alien;
(2) Any foreign government or the representative thereof ;
(3) Any corporation organized under the laws of any

foreign government;
(4) Any corporation of which any officer or director is an

alien or of which more than one -fifth of the capital stock is
owned of record or voted by aliens or their representatives
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or by a foreign government or representative thereof, or by
any corporation organized under the laws of a foreign country;

(5) Any corporation directly or indirectly controlled by
any other corporation of which any officer or more than one-
fourth of the directors are aliens, or of which more than one-
fourth of the capital stock is owned of record or voted, after
June 1, 1935, by aliens, their representatives, or by a foreign
government or representative thereof, or by any corporation
organized under the laws of a foreign country, if the Com-
mission finds that the public interest will be served by the
refusal or the revocation of such license.

Nothing in this subsection shall prevent the licensing of radio
apparatus on board any vessel, aircraft, or other mobile station of
the United States when the installation and use of such apparatus
is required by Act of Congress or any treaty to which the United
States is a party.

(b) The station license required hereby, the frequencies author-
ized to be used by the licensee, and the rights therein granted shall
not be transferred, assigned, or in any manner either voluntarily
or involuntarily disposed of, or indirectly by transfer of control of
any corporation holding such license, to any person, unless the
Commission shall, after securing full information, decide that
said transfer is in the public interest, and shall give its consent
in writing.

REFUSAL OF LICENSES AND PERMITS IN CERTAIN CASES

SEC. 311. The Commission is hereby directed to refuse a station
license and/or the permit hereinafter required for the construction
of a station to any person (or to any person directly or indirectly
controlled by such person) whose license has been revoked by a
court under section 313, and is hereby authorized to refuse such
station license and/or permit to any other person (or to any person
directly or indirectly controlled by such person) which has been
finally adjudged guilty by a Federal court of unlawfully monopo-
lizing, or attempting unlawfully to monopolize, radio communica-
tion, directly or indirectly, through the control of the manufacture
or sale of radio apparatus, through exclusive traffic arrangements,
or by any other means, or to have been using unfair methods of
competition. The granting of a license shall not estop the United
States or any person aggrieved from proceeding against such
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person for violating the law against unfair methods of competition
or for a violation of the law against unlawful restraints and
monopolies and/or combinations, contracts, or agreements in
restraint of trade, or from instituting proceedings for the dis-
solution of such corporation.

REVOCATION OF LICENSES

SEC. 312. (a) Any station license may be revoked for false
statements either in the application or in the statement of fact
which may be required by section 308 hereof, or because of condi-
tions revealed by such statements of fact as may be required from
time to time which would warrant the Commission in refusing to
grant a license on an original application, or for failure to operate
substantially as set forth in the license, or for violation of or
failure to observe any of the restrictions and conditions of this
Act or of any regulation of the Commission authorized by this
Act or by a treaty ratified by the United States : Provided, how-
ever, That no such order of revocation shall take effect until fifteen
days' notice in writing thereof, stating the cause for the proposed
revocation, has been given to the licensee. Such licensee may make
written application to the Commission at any time within said
fifteen days for a hearing upon such order, and upon the filing of
such written application said order of revocation shall stand
suspended until the conclusion of the hearing conducted under
such rules as the Commission may prescribe. Upon the conclusion
of said hearing the Commission may affirm, modify, or revoke
said order of revocation.

(b) Any station license hereafter granted ender the provisions
of this Act or the construction permit required hereby and here-
after issued, may be modified by the Commission either for a
limited time or for the duration of the term thereof, if in the
judgment of the Commission such action will promote the public
interest, convenience, and necessity, or the provisions of this Act
or of any treaty ratified by the United States will be more fully
complied with: Provided, however, That no such order of modifica-
tion shall become final until the holder of such outstanding license
or permit shall have been notified in writing of the proposed action
and the grounds or reasons therefor and shall have been given
reasonable opportunity to show cause why such an order of
modification should not issue.

29
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APPLICATION OF ANTITRUST LAWS

SEc. 313. All laws of the United States relating to unlawful
restraints and monopolies and to combinations, contracts, or agree-
ments in restraint of trade are hereby declared to be applicable
to the manufacture and sale of and to trade in radio apparatus
and devices entering into or affecting interstate or foreign com-
merce and to interstate or foreign radio communications. When-
ever in any suit, action, or proceeding, civil or criminal, brought
under the provisions of any of said laws or in any proceedings
brought to enforce or to review findings and orders of the Federal
Trade Commission or other governmental agency in respect of any
matters as to which said Commission or other governmental agency
is by law authorized to act, any licensee shall be found guilty of
the violation of the provisions of such laws or any of them, the
court, in addition to the penalties imposed by said laws, may
adjudge, order, and/or decree that the license of such licensee
shall, as of the date the decree or judgment becomes finally effec-
tive or as of such other date as the said decree shall fix, be revoked
and that all rights under such license shall thereupon cease : Pro-
vided, however, That such licensee shall have the same right of
appeal or review as is provided by law in respect of other decrees
and judgments of said court.

PRESERVATION OF COMPETITION IN COMMERCE

SEC. 314. After the effective date of this Act no person engaged
directly, or indirectly through any person directly or indirectly
controlling or controlled by, or under direct or indirect common
control with, such person, or through an agent, or otherwise, in
the business of transmitting and/or receiving for hire energy,
communications, or signals by radio in accordance with the terms
of the license issued -under this Act, shall by purchase, lease,
construction, or otherwise, directly or indirectly, acquire, own,
control, or operate any cable or wire telegraph or telephone line
or system between any place in any State, Territory; or possession
of the United States or in the District of Columbia, and any place
in any foreign country, or shall acquire, own, or control any part
of the stock or other capital share or any interest in the physical
property and/or other assets of any such cable, wire, telegraph,
or telephone line or system, if in either case the purpose is and/or
the effect thereof may be to substantially lessen competition or to
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restrain commerce between any place in any State, Territory, or
possession of the United States, or in the District of Columbia, and
any place in any foreign country, or unlawfully to create monopoly
in any line of commerce ; nor shall any person engaged directly,
or indirectly through any person directly or indirectly controlling
or controlled by, or under direct or indirect common control with,
such person, or through an agent, or otherwise, in the business
of transmitting and/or receiving for hire messages by any cable,
wire, telegraph, or telephone line or system (a) between any place
in any State, Territory, or possession of the United States, or in
the District of Columbia, and any place in any other State, Terri-
tory, or possession of the United States; or (b) between any place
in any State, Territory, or possession of the United States, or the
District of Columbia, and any place in any foreign country, by
purchase, lease, construction, or otherwise, directly or indirectly
acquire, own, control, or operate any station or the apparatus
therein, or any system for transmitting and/or receiving radio
communications or signals between any place in any State, Terri-
tory, or possession of the United States, or in the District of
Columbia, and any place in any foreign country, or shall acquire,
own, or control any part of the stock or other capital share or
any interest in the physical property and/or other assets of any
such radio station, apparatus, or system, if in either case the pur-
pose is and/or the effect thereof may be to substantially lessen
competition or to restrain commerce between any place in any
State, Territory, or possession of the United States, or in the
District of Columbia, and any place in any foreign country, or
unlawfully to create monopoly in any line of commerce.

FACILITIES FOR CANDIDATES FOR PUBLIC OFFICE

SEC. 315. If any licensee shall permit any person who is a
legally qualified candidate, for any public office to use a broadcast-
ing station, he shall afford equal opportunities to all other such
candidates for that office in the use of such broadcasting station,
and the Commission shall make rules and regulations to carry this
provision into effect : Provided, That such licensee shall have no
power of censorship over the material broadcast under the pro-
visions of this section. No obligation is hereby imposed upon any
licensee to allow the use of its station by any such candidate.
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LOTTERIES AND OTHER SIMILAR SCHEMES

SEC. 816. No person shall broadcast by means of any radio
station for which a license is required by any law of the United
States, and no person operating any such station shall knowingly
permit the broadcasting of, any advertisement of or information
concerning any lottery, gift enterprise, or similar scheme, offering
prizes dependent in whole or in part upon lot or chance, or any
list of the prizes drawn or awarded by means of any such lottery,
gift enterprise, or scheme, whether said list contains any part or
all of such prizes. Any person violating any provision of this
section shall, upon conviction thereof, be fined not more than
$1,000 or imprisoned not more than one year, or both, for each
and every day during which such offense occurs.

ANNOUNCEMENT THAT MATTER IS PAID FOR

SEC. 317. All matter broadcast by any radio station for which
service, money, or any other valuable consideration is directly or
indirectly paid, or promised to or charged or accepted by, the
station so broadcasting, from any person, shall, at the time the
same is so broadcast, be announced as paid for or furnished, as
the case may be, by such person.

OPERATION OP TRANSMITTING APPARATUS

SEc. 318.16 The actual operation of all transmitting apparatus
in any radio station for which a station license is required by this
Act shall be carried on only by a person holding an operator's
license issued hereunder, and no person shall operate any such
apparatus in such station except under and in accordance with an
operator's license issued to him by the Commission: Provided,
however, That the Commission if it shall find that the public
interest, convenience, or necessity will be served thereby may waive
or modify the foregoing provisions of this section for the operation
of any station except (1) stations for which licensed operators are
required by international agreement, (2) stations for which

16 This section was amended to read as above by "An Act to amend section
318 of the Communications Act of 1934." Public, No. 26, 75th Congress,
approved and effective Mar. 29, 1937. The section formerly read as follows:

Sec. VS. The actual operation of all transmitting apparatus in any radio
station for which a station license is required by this Act shall be carried on
only by a person holding an operator's license issued hereunder. No person
shall operate any such apparatus in such station except under and in accord.
ance with an operator's license issued to him by the COMIWISSi011.
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licensed operators are required for safety purposes, (3) stations
engaged in broadcasting and (4) stations operated as common
carriers on frequencies below thirty thousand kilocycles : Provided
further, That the Commission shall have power to make special
regulations governing the granting of licenses for the use of auto-
matic radio devices and for the operation of such devices.

CONSTRUCTION PERMITS

SEC. 319. (a) No license shall be issued under the authority of
this Act for the operation of any station the construction of which
is begun or is continued after this Act takes effect, unless a permit
for its construction has been granted by the Commission upon
written application therefor. The Commission may grant such
permit if public convenience, interest, or necessity will be served
by the construction of the station. This application shall set forth
such facts as the Commission by regulation may prescribe as to the
citizenship, character, and the financial, technical, and other ability
of the applicant to construct and operate the station, the owner-
ship and location of the proposed station and of the station or
stations with which it is proposed to communicate, the frequencies
desired to be used, the hours of the day or other periods of time
during which it is proposed to operate the station, the purpose for
which the station is to be used, the type of transmitting apparatus
to be used, the power to be used, the date upon which the station
is expected to be completed and in operation, and such other infor-
mation as the Commission may require. Such application shall be
signed by the applicant under oath or affirmation.

(b) Such permit for construction shall show specifically the
earliest and latest dates between which the actual operation of
such station is expected to begin, and shall provide that said permit
will be automatically forfeited if the station is not ready for opera-
tion within the time specified or within such further time as the
Commission may allow, unless prevented by causes not under the
control of the grantee. The rights under any such permit shall
not be assigned or otherwise transferred to any person without
the approval of the Commission A permit for construction shall
not be required for Government stations, amateur stations, or
stations upon mobile vessels, railroad rolling stock, or aircraft.
Upon the completion of any station for the construction or con-
tinued construction of which a permit has been granted, and upon
it being made to appear to the Commission that all the terms,
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conditions, and obligations set forth in the application and permit
have been fully met, and that no cause or circumstance arising
or first coming to the knowledge of the Commission since the
granting of the permit would, in the judgment of the Commission,
make the operation of such station against the public interest, the
Commission shall issue a license to the lawful holder of said permit
for the operation of said station. Said license shall conform
generally to the terms of said permit.

DESIGNATION OF STATIONS LIABLE TO INTERFERE WITH DISTRESS
SIGNALS

SEC. 320. The Commission is authorized to designate from time
to time radio stations the communications or signals of which, in
its opinion, are liable to interfere with the transmission or recep-
tion of distress signals of ships. Such stations are required to
keep a licensed radio operator listening in on the frequencies
designated for signals of distress and radio communications relat-
ing thereto during the entire period the transmitter of such station
is in operation.

DISTRESS SIGNALS AND COMMUNICATIONS.

SEC. 321. (a)17 The transmitting set in a radio station on ship-
board may be adjusted in such a manner as to produce a maximum
of radiation, irrespective of the amount of interference which may
thus be caused, when such station is sending radio communications
or signals of distress and radio communications relating thereto.

(b) All radio stations, including Government stations and sta-
tions on board foreign vessels when within the territorial waters
of the United States, shall give absolute priority to radio com-
munications or signals relating to ships in distress ; shall cease all
sending on frequencies which will interfere with hearing a radio
communication or signal of distress, and, except when engaged in

17 This section was amended to read as above by "An Act to amend the
Communications. Act of 1934, etc." Public, No. 97, 75th Congress, approved
and effective, May 20, 1937. Section 321 (a) formerly read as follows:

Sec. 821. (a) Every radio station on shipboard shall be equipped to transmit
radio communications or signals of distress on the frequency specified by the
Commission, with apparatus capable of transmitting and receiving messages
over a distance of at least one hundred miles by day or night. When. sending
radio communications or signals of distress and radio communications relating
thereto the transmitting set may be adjusted in such a manner as to produce
a maximum of radiation irrespective of the amount of interference which
may thus be caused.
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answering or aiding the ship in distress, shall refrain from sending
any radio communications or signals until there is assurance that
no interference will be caused with the radio communications or
signals relating thereto, and shall assist the vessels in distress, so
far as possible, by complying with its instructions.

INTERCOMMUNICATION IN MOBILE SERVICE

SEC. 322.18 Every land station open to general public service
between the coast and vessels or aircraft at sea shall, within the
scope of its normal operations, be bound to exchange radio com-
munications or signals with any ship or aircraft station at sea;
and each station on shipboard or aircraft at sea shall, within the
scope of its normal operations, be bound to exchange radio com-
munications or signals with any other station on shipboard or air-
craft at sea or with any land station open to general public service
between the coast and vessels or aircraft at sea : Provided, That
such exchange of radio communication shall be without distinction
as to radio systems or instruments adopted by each station.

INTERFERENCE BETWEEN GOVERNMENT AND COMMERCIAL STATIONS

SEC. 323. (a) At all places where Government and private or
commercial radio stations on land operate in such close proximity
that interference with the work of Government stations cannot be
avoided when they are operating simultaneously, such private or
commercial stations as do interfere with the transmission or recep-
tion of radio communications or signals by the Government stations
concerned shall not use their transmitters during the first fifteen
minutes of each hour, local standard time.

(b) The Government stations for which the above -mentioned
division of time is established shall transmit radio communications
or signals only during the first fifteen minutes of each hour, local
standard time, except in case of signals or radio communications
relating to vessels in distress and vessel requests for information
as to course, location, or compass direction.

18 See note 17, page 454 supra. Section 322 formerly read as follows:
Sec. STS. Every land station open to general public service between the coast

and vessels at sea shall be bound to exchange radio communications or signals
with any ship station without distinction as to radio system or instruments
adopted by such stations, respectively, and each station on shipboard shall be
bound to exchange radio communications or signals with any other station on
shipboard without distinction as to radio systems or instruments adopted by
each station.
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USE OF MINIMUM POWER

SEC. 324. In all circumstances, except in case of radio com-
munications or signals relating to vessels in distress, all radio
stations, including those owned and operated by the United States,
shall use the minimum amount of power necessary to carry out
the communication desired.

FALSE DISTRESS SIGNALS; REBROADCASTING; STUDIOS OF

FOREIGN STATIONS

SEC. 325. (a) No person within the jurisdiction of the United
States shall knowingly utter or transmit, or cause to be uttered or
transmitted, any false or fraudulent signal of distress, or com-
munication relating thereto, nor shall any broadcasting station
rebroadcast the program or any part thereof of another broad-
casting station without the express authority of the originating
station.

(b) No person shall be permitted to locate, use, or maintain a
radio broadcast studio or other place or apparatus from which or
whereby sound waves are converted into electrical energy, or
mechanical or physical reproduction of sound waves produced, and
caused to be transmitted or delivered to a radio station in a foreign
country for the purpose of being broadcast from any radio station
there having a power output of sufficient intensity and/or being so
located geographically that its emissions may be received con-
sistently in the United States, without first obtaining a permit
from the Commission upon proper application therefor.

(c) Such application shall contain such information as the Com-
mission may by regulation prescribe, and the granting or refusal
thereof shall be subject to the requirements of section 309 hereof
with respect to applications for station licenses or renewal or
modification thereof, and the license or permission so granted shall
be revocable for false statements in the application so required
or when the Commission, after hearings, shall find its continuation
no longer in the public interest.

CENSORSHIP; INDECENT LANGUAGE

SEC. 326. Nothing in this Act shall be understood or construed
to give the Commission the power of censorship over the radio
communications or signals transmitted by any radio station, and
no regulation or condition shall be promulgated or fixed by the
Commission which shall interfere with the right of free speech by
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means of radio communication. No person within the jurisdiction
of the United States shall utter any obscene, indecent, or profane
language by means of radio communication.

USE OF NAVAL STATIONS FOR COMMERCIAL MESSAGES

SEC. 327. The Secretary of the Navy is hereby authorized, unless
restrained by international agreement, under the terms and con-
ditions and at rates prescribed by him, which rates shall be just
and reasonable, and which, upon complaint, shall be subject to
review and revision by the Commission, to use all radio stations
and apparatus, wherever located, owned by the United States and
under the control of the Navy Department, (a) for the reception
and transmission of press messages offered by any newspaper
published in the United States, its Territories or possessions, or
published by citizens of the United States in foreign countries,
or by any press association of the United States; and (b) for
the reception and transmission of private commercial messages
between ships, between ship and shore, between localities in
Alaska and between Alaska and the continental United States:
Provided, That the rates fixed for the reception and transmission
of all such messages, other than press messages between the
Pacific coast of the United States, Hawaii, Alaska, Guam, Ameri-
can Samoa, the Philippine Islands and the Orient, and between
the United States and the Virgin Islands, shall not be less than
the rates charged by privately owned and operated stations for
like messages and service: Provided further, That the right to
use such stations for any of the purposes named in this section
shall terminate and cease as between any countries or localities
or between any locality and privately operated ships whenever
privately owned and operated stations are capable of meeting the
normal communication requirements between such countries or
localities or between any locality and privately operated ships,
and the Commission shall have notified the Secretary of the Navy
thereof.

SPECIAL PROVISION AS TO PHILIPPINE ISLANDS AND CANAL ZONE

SEC. 328. This title shall not apply to the Philippine Islands
or to the Canal Zone. In international radio matters the Philip-
pine Islands and the Canal Zone shall be represented by the
Secretary of State.
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ADMINISTRATION OF RADIO LAWS IN TERRITORILS AND POSSESSIONS

SEC. 329.19 The Commission is authorized to designate any
officer or employee of any other department of the Government
on duty in any Territory or possession of the United States to
render therein such service in. connection with the administration
of this Act as the Commission may prescribe and also to designate
any officer or employee of any other department of the Govern-
ment to render such services at any place within the United
States in connection with the administration of title III of this
Act as may be necessary : Provided, That such designation shall
be approved by the head of the department in which such person is
employed.

PART II 20-RADIO EQUIPMENT AND RADIO OPERATORS
ON BOARD SHIP

SHIP RADIO INSTALLATIONS AND OPERATIONS

SEC. 351.21 (a) Except as provided in section 352 hereof, it
shall be unlawful-

(1) For any ship of the United States other than a cargo ship
of less than sixteen hundred gross tons, to be navigated in the
open sea outside of a harbor or port, or for any ship of the United
States or any foreign country, other than a cargo ship of less
than sixteen hundred gross tons, to leave or attempt to leave any
harbor or port of the United States for a voyage in the open sea,
unless such ship is equipped with an efficient radio installation
in operating condition, in charge of and operated by a qualified

19 See note 17, page 454 supra. Section 329 formerly read as follows:
Sec. 329. The Commission is authorized to designate any officer or employeeof any other department of the Government on duty in any Territory orPossession of the United States other than the Philippine Islands and theCanal Zone, to render therein such services in connection with -the administra-

tion of the radio laws of the United States as the Commission may prescribe:
Provided, That such designation shall be approved by the head of the depart-
ment in which such person is employed.

20 This part (secs. 851-362) was added by "An Act to amend the Com-
munications Act of 1934, etc." Public, No. 97, 75th Congress, approved andeffective, May 20, 1937.

21 Section 16 of Public, No. 97 (see note 20) reads as follows:
Sec. 16. This Act shall take effect upon approval, provided that the Com-

mission may defer the application of all or any part of sections 351 to 3.55,
inclusive, for a period not to exceed six months after approval, in regard to.
any ship or classes of ships of the 17niteel. States which are not subject to the
provisions of the safety convention, if it is found impracticable to obtain the
necessary equipment or make the required installations.
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operator or operators, adequately installed and protected so as
to insure proper operation, and so as not to endanger the ship
and radio installation, as hereinafter provided, and in the case
of a ship of the United States, unless there is on board a valid
station license issued in accordance with this Act ;

(2) For any passenger ship of the United States of five thou-
sand gross tons, or over, to be navigated outside of a harbor or
port, in the open sea, or for any such ship of the United States
or any foreign country to leave or attempt to leave any harbor or
port of the United States for a voyage in the open sea, unless
such ship is equipped with an efficient radio direction finder
apparatus (radio compass) properly adjusted in operating con-
dition as hereinafter provided, which apparatus is approved by
the. Commission;

(b) A ship which is not subject to the provisions of this part
at the time of its departure on a voyage shall not become subject
to such provisions on account of any deviation from its intended
voyage due to stress of weather or any other cause over which
neither the master, the owner, nor the charterer (if any) has
control.

SEC. 352.22 (a) The provisions of this part shall not apply to-
(1) A ship of war ;
(2) A ship of the United States belonging to and oper-

ated by the Government, except a ship of the United States
Maritime Commission, the Inland and Coastwise Waterways
Service, or the Panama Railroad Company;

(3) A foreign ship belonging to a country which is a
party to the Safety Convention and which ship carries a
valid certificate exempting said ship from the radio provi-
sions of that Convention, or which ship conforms to the
radio requirements of such Convention or Regulations and
has on board a valid certificate to that effect;

(4) Yachts of less than six hundred gross tons not subject
to the radio provisions of the Safety Convention;

(5) Vessels in tow;
(6) A vessel navigating solely on the Great Lakes, or on

any bays, sounds, rivers, or protected waters within the
jurisdiction of the United States, or to a vessel leaving or
attempting to leave any harbor or port of the United States
for a voyage solely on the Great Lakes, or on any bays, sounds,

22 See note 21, page 458 supra.
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rivers, or protected waters within the jurisdiction of the
United States.

(b) The Commission may, if it considers that the route or the
conditions of the voyage or other circumstances are such as to
render a radio installation unreasonable or unnecessary for the
purposes of this part, exempt from the provisions of this part any
ship, or any class of ships, which falls within any of the following
descriptions:

(1) Passenger ships which in the course of their voyage
do not go more than twenty nautical miles from the nearest
land or more than two hundred nautical miles between two
consecutive ports;

(2) Cargo ships which in the course of their voyage do
not go more than one hundred and fifty nautical miles from
the nearest land;

(3) Passenger vessels of less than one hundred gross tons
not subject to the radio provisions of the Safety Convention;

(4) Sailing ships.

OPERATORS, wArcuts, AUTO -ALARM

SEC. 353.28 (a) Each cargo ship required by this part to be
fitted with a radio installation and which is not fitted with an
auto -alarm, and each passenger ship required by this part to be
fitted with a radio installation, shall, for safety purposes, carry
at least two qualified operators.

(b) A cargo ship, required by this part to be fitted with a radio
installation, which is fitted with an auto -alarm in accordance with
this title, shall, for safety purposes, carry at least one qualified
operator who shall have had at least six months' previous service
in the aggregate as a qualified operator in a station on board a
ship or ships of the United States.

(c) Each ship of the United States required by this part to be
fitted with a radio installation shall, while being navigated out-
side a harbor or port, keeps a continuous watch by means of
qualified operators: Provided, however, That in lieu thereof on a
cargo ship fitted with an auto -alarm in proper operating condi-
tion, a watch of at least eight hours per day, in the aggregate,
shall be maintained by means of a qualified operator.

(d) The Commission shall, when it finds it necessary for safety

23 See note 21, page 458 supra.
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purposes, have authority to prescribe the particular hours of watch
on a ship of the United ,States required by this part to be fitted
with a radio installation.

(e) On all ships of the United States fitted with an auto -alarm,
said apparatus shall be in operation at all times while the ship is
being navigated outside of a harbor or port when the operator is
not on watch.

TECHNICAL REQUIREMENTS

SEC. 354.24 The radio installation and the radio direction -
finding apparatus required by section 351 of this part shall
comply with the following requirements :

(a) The radio installation shall comprise a main and an emer-
gency or reserve installation: Provided, however, That on a cargo
ship, if the main installation complies also with all the require-
ments of an emergency or reserve installation, the emergency or
reserve installation may be omitted.

(b) The ship's radio operating room and the emergency or
reserve installation shall be placed in the upper part of the ship
in a position of the greatest possible safety and as high as prac-
ticable above the deepest load water line, and the location of
such room or rooms shall be approved by the Bureau of Marine
Inspection and Navigation, Department of Commerce.

(c) The main and emergency or reserve installations shall be
capable of transmitting and receiving on the frequencies and types
of waves designated by the Commission pursuant to law for the
purpose of distress and safety of navigation.

(d) The main installation shall have a normal transmitting
and receiving range of at least two hundred nautical miles, that
is to say, it must be capable of transmitting and receiving clearly
perceptible signals from ship to ship over a range of at least
two hundred nautical miles by day under normal conditions and
circumstances.

(e) Sufficient power shall be available at all times to operate
the main radio installation efficiently under normal conditions
over the range specified in subsection (d) of this section.

(f) The emergency or reserve installation shall include a source
of energy independent of the propelling power of the ship and
of any other electrical system and shall be capable of being put

24 See note 21, page 458 supra.
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into operation rapidly and of working for at least six continuous
hours. For the emergency or reserve installation, the normal
range as defined in subsection (d) of this section shall be at least
one hundred nautical miles.

(g) There shall be provided between the bridge of the ship
and the radio room, and between the bridge and the location of
the direction finding apparatus, when the direction finding
apparatus is not located on the bridge, an efficient means of
communication independent of any other communication system of
the ship.

(h) The direction finding apparatus shall be efficient and
capable of receiving clearly perceptible radio signals and of tak-
ing bearings from which the true bearing and direction may be
determined. It shall be capable of receiving signals on the fre-
quencies prescribed for distress, direction finding, and radio
beacons by the General Radio Regulations annexed to the Inter-
national Telecommunication Convention in force and in new
installations after the effective date of this part, such other
frequencies as the Commission may for safety purposes designate.

LIFEBOATS

SEC. 355.25 Every motor lifeboat, required to be equipped with
radio by treaty or convention to which the United States is a
party, by statute, or by regulation made in conformity with a
treaty, convention, or statute, shall be fitted with an efficient
radio installation under such rules and regulations as the
Commission may find necessary to promote the safety of life.

APPROVAL OF INSTALLATIONS

SEC. 356.26 (a) Insofar as is necessary to carry out the pur-
poses and requirements of this part, the Commission shall have
authority, for any ship subject to this part-

(1) To approve the details as to the location and manner
of installations of the equipment required by this part or of
equipment necessitated by reason of the purposes and
requirements of this part.

(2) To approve installations, apparatus, and spare parts
necessary to comply with the purposes and requirements of
this part.

25 See note 21, page 458 supra.
26 See note 20, page 458 supra
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(3) To prescribe such additional equipment as may be
determined to be necessary to supplement that specified
herein, for the proper functioning of the radio installation
installed in accordance with this part or for the proper
conduct of radio communication in time of emergency or
distress.

TRANSMISSION OF INFORMATION

SEC. 357.'7 (a) The master of every ship of the United States
equipped with radio transmitting apparatus, on meeting with
dangerous ice, a dangerous derelict, a tropical storm, or any other
direct danger to navigation, shall cause to be transmitted all
pertinent information relating thereto, to ships in the vicinity
and to the appropriate authorities, in accordance with rules and
regulations issued by the Commission, which authorities of the
United States shall, when they consider it necessary, promptly
bring the information received by them to the knowledge of those
concerned and foreign authorities interested.

(b) No charge shall be made by any ship or station in the
mobile service of the United States for the transmission, receipt,
or relay of the information designated in subsection (a)
originating on a ship of the United States or of a foreign country.

(c) The transmission by any ship of the United States, made
in compliance with subsection (a), to any station which imposes a
charge for the reception, relay, or forwarding of the required
information, shall be free of cost to the ship concerned and any
communication charges incurred by the ship for transmission,
relay, or forwarding of the information may be certified to the
Commission for reimbursement out of moneys appropriated to
the Commission for that purpose.

(d) No charge shall be made by any ship or station in the
mobile service of the United States for the transmission of dis-
tress messages and replies thereto in connection with situations
involving the safety of life and property at sea.

(e) Notwithstanding any other provision of law, any station
or carrier may render free service in connection with situations
involving the safety of life and property, including hyclrographic
reports, weather reports, reports regarding aids to navigation and
medical assistance to injured or sick persons on ships and aircraft

27 see note 20, page 458 supra.
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at sea. All free service permitted by this subsection shall be
subject to such rules and regulations as the Commission may
prescribe, which rules may limit such free service to the extent
which the Commission finds desirable in the public interest.

AUTHORITY OF MASTER

SEc. 358.28 The radio installation, the operators, the regulation
of their watches, the transmission and receipt of messages, and
the radio service of the ship except as they may be regulated by
law or international agreement, or by rules and regulations made
in pursuance thereof, shall in the case of a ship of the United
States be under the supreme control of the master.

CERTIFICATES

SEC. 359." (a) Each vessel of the United States to which the
safety convention applies shall comply with the radio and com-
munication provisions of said convention at all times while the
vessel is in use, in addition to all other requirements of law, and
have on board an appropriate certificate as prescribed by the
safety convention.

(b) Appropriate certificates concerning the radio particulars
provided for in said convention shall be issued to any vessel of
the United States which is subject to the radio provisions of the
safety convention and is found by the Commission to comply
therewith. Such certificates shall be issued by the Department
of Commerce, or whatever other agency is authorized by law so
to do, upon request of the Commission made after proper inspec-
tion or determination of the facts. If the holder of such cer-
tificate violates the provisions of the safety convention, or of this
Act, or the rules, regulations, or conditions prescribed by the
Commission, and if the effective administration of the safety con-
vention or of this part so requires, the Commission, after hearing
in accordance with law, is authorized to request the modification
or cancelation of such certificate. Upon receipt of such request
the Department of Commerce, or whatever other agency is author-
ized by law to do so, shall modify or cancel the certificate in
accord therewith. The Commission is authorized to issue, modify,
or cancel such certificates in the event that no other agency is
authorized to do so.

28 See note 20, page 458 supra.
29 Ibid.
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SEc. 360.3° (a) In addition to any other provisions required
to be included in a radio station license, the station license of
each ship of the United States subject to this title shall include
particulars with reference to the items specifically required by
this title.

(b) Every ship of the United States, subject to this part, shall
have the equipment and apparatus prescribed therein, inspected
at least once each year by the Commission. If after such inspec-
tion, the Commission is satisfied that all relevant provisions of
this Act and the station license have been complied with, that
fact shall be certified to on the station license by the Commission.
The Commission shall make such additional inspections at fre-
quent intervals as may be necessary to insure compliance with the
requirements of this Act.

CONTROL BY COMMISSION

SEC. 361.31 Nothing in this title shall be interpreted as lessening
in any degree the control of the Commission over all matters con-
nected with the radio equipment and its operation on shipboard
and its decision and determination in regard to the radio
requirements, installations, or exemptions from prescribed radio
requirements shall be final, subject only to review in accordance
with law.

FORFEITURES

SEC. 362.32 The following forfeitures shall apply to this part,
in addition to the penalties and forfeitures provided by title V
of this Act :

(a) Any ship that leaves or attempts to leave any harbor or
port of the United States in violation of the provisions of this
part, or the rules and regulations of the Commission made in
pursuance thereof, or any ship of the United States that is navi-
gated outside of any harbor or port in violation of any of the
provisions of this part, or the rules and regulations of the Com-
mission made in pursuance thereof, shall forfeit to the United
States the sum of $500, recoverable by way of suit or libel. Each
such departure or attempted departure, and in the case of a
ship of the United States each day during which such navigation
occurs shall constitute a separate offense.

U0 See note 20, page 458 supra.
31 /bid.
32 Ibid.
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(b) Every willful failure on the part of the master of a ship
of the United States to enforce or to comply with the provisions of
this Act or the rules and regulations of the Commission as to
equipment, operators, watches, or radio service shall cause him
to forfeit to the United States the sum of $100.

TITLE IV-PROCEDURAL AND ADMINISTRATIVE PROVISIONS

JURISDICTION TO ENFORCE ACT AND ORDERS OF COMMISSION
SECTION 401. (a) The district courts of the United States shall

have jurisdiction, upon application of the Attorney General of
the United States at the request of the Commission, alleging a
failure to comply with or a violation of any of the provisions of
this Act by any person, to issue a writ or writs of mandamus
commanding such person to comply with the provisions of this Act.

(b) If any person fails or neglects to obey any order of the
Commission other than for the payment of money, while the same
is in effect, the Commission or any party injured thereby, or the
United States, by its Attorney General, may apply to the appro-
priate district court of the United States for the enforcement of
such order. If, after hearing, that court determines that the
order was regularly made and duly served, and that the person
is in disobedience of the same, the court shall enforce obedience to
such order by a writ of injunction or other proper process,
mandatory or otherwise, to restrain such person or the officers,
agents, or representatives of such person, from further dis-
obedience of such order, or to enjoin upon it or them obedience
to the same.

(c) Upon the request of the Commission it shall be the duty
of any district attorney of the United States to whom the Com-
mission may apply to institute in the proper court and to prosecute
under the direction of the Attorney General of the United States
all necessary proceedings for the enforcement of the provisions
of this Act and for the punishment of all violations thereof, and
the costs and expenses of such prosecutions shall be paid out of the
appropriations for the expenses of the courts of the United States.

(d) The provisions of the Expediting Act, approved February
11, 1903, as amended, and of section 238(1) of the Judicial Code,
as amended, shall be held to apply to any suit in equity aris-
ing under Title II of this Act, wherein the United States is
complainant.
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PROCEEDINGS TO ENFORCE OR SET ASIDE THE COMMISSION'S ORDERS-

APPEAL IN CERTAIN CASES

SEC. 402. (a) The provisions of the Act of October 22, 1913
(38 Stat. 219), relating to the enforcing or setting aside of the
orders of the Interstate Commerce Commission, are hereby made
applicable to suits to enforce, enjoin, set aside, annul, or suspend
any order of the Commission under this Act (except any order
of the Commission granting or refusing an application for a con-
struction permit for a radio station, or for a radio station license,
or for renewal of an existing radio station license, or for modifica-
tion of an existing radio station license, or suspending a radio
operator's license ") and such suits are hereby authorized to be
brought as provided in that Act.

(b) An appeal may be taken, in the manner hereinafter pro-
vided, from decisions of the Commission to the Court of Appeals
of the District of Columbia in any of the following cases

(1) By any applicant for a construction permit for a radio
station, or for a radio station license, or for renewal of an existing
radio station license, or for modification of an existing radio
station license, whose application is refused by the Commission.

(2) By any other person aggrieved or whose interests are
adversely affected by any decision of the Commission granting or
refusing any such application.

(3)34 By any radio operator whose license has been suspended
by the Commission.

(c) Such appeal shall be taken by filing with said court within
twenty days after the decision complained of is effective, notice
in writing of said appeal and a statement of the reasons therefor,
together with proof of service of a true copy of said notice and
statement upon the Commission Unless a later date is specified
by the Commission as part of its decision, the decision complained
of shall be considered to be effective as of the date on which
public announcement of the decision is made at the office of the
Commission in the city of Washington. The Commission shall
thereupon immediately, and in any event not later than five days
from the date of such service upon it, mail or otherwise deliver

33 The words "or suspending a radio operator's license" were added by
"An Act to amend the Communications Act of 1934, etc." Public, No. 97,
75th Congress, approved and effective May 20, 1937.

34 This subsection was added by Public, No. 97. See note 20, page 458
supra.
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a copy of said notice of appeal to each person shown by the
records of the Commission to be interested in such appeal and
to have a right to intervene therein under the provisions of this
section, and shall at all times thereafter permit any such person
to inspect and make copies of the appellant's statement of reasons
for said appeal at the office of the Commission in the city of
Washington. Within thirty days after the filing of said appeal
the Commission shall file with the court the originals or certified
copies of all papers and evidence presented to it upon the appli-
cation or order 35 involved, and also a like copy of its decision
thereon, and shall, within thirty days thereafter, file a full state-
ment in writing of the facts and grounds for its decision as found
and given by it, and a list of all interested persons to whom it has
mailed or otherwise delivered a copy of said notice of appeal.

(d) Within thirty days after the filing of said appeal any
interested person may intervene and participate in the proceed-
ings had upon said appeal by filing with the court a notice of
intention to intervene and a verified Statement showing the nature
of the interest of such party, together with proof of service of
true copies of said notice and statement, both upon appellant
and upon the Commission. Any who would be aggrieved or
whose interests would be adversely affected by a reversal or modi-
fication of the decision of the Commission complained of shall
be considered an interested party.

(e) At the earliest convenient time the court shall hear and
determine the appeal upon the record before it, and shall have
power, upon such record,' to enter a judgment affirming or revers-
ing the decision of the Commission, and in event the court shall
render a decision and enter an order reversing the decision of
the Commission, it shall remand the case to the Commission to
carry out the judgment of the court: Provided, however, That
the review by the court shall be limited to questions of law and
that findings of fact by the Commission, if supported by sub-
stantial evidence, shall be conclusive unless it shall clearly appear
that the findings of the Commission are arbitrary or capricious.
The court's judgment shall be final, subject, however, to review
by the Supreme Court of the United States upon writ of certiorari
on petition therefor under section 240 of the Judicial Code as

35 The words "or order" were added by Public, No. 97. See note 20, page
458 supra.
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amended, by appellant, by the Commission, or by any interested
party intervening in the appeal.

(f) The court may, in its discretion, enter judgment for costs
in favor of or against an appellant, and/or other interested parties
intervening in said appeal, but not against the Commission,
depending upon the nature of the issues involved upon said appeal
and the outcome thereof.

INQUIRY BY COMMISSION ON ITS OWN MOTION

SEC. 403. The Commission shall have full authority and power
at any time to institute an inquiry, on its own motion, in any
case and as to any matter or thing concerning which complaint
is authorized to be made, to or before the Commission by any
provision of this Act, or concerning which any question may
arise under any of the provisions of this Act, or relating to the
enforcement of any of the provisions of this Act. The Commis-
sion shall have the same powers and authority to proceed with
any inquiry instituted on its own motion as though it had been
appealed to by complaint or petition under any of the provisions
of this Act, including the power to make and enforce any order or
orders in the case, or relating to the matter or thing concerning
which the inquiry is had, excepting orders for the payment
of money.

REPORTS OP INVESTIGATIONS

SEC. 404. Whenever an investigation shall be made by the Com-
mission it shall be its duty to make a report in writing in respect
thereto, which shall state the conclusions of the Commission,
together with its decision, order, or requirement in the premises;
and in case damages are awarded such report shall include the
findings of fact on which the award is made.

RERPARING BEFORE COMMISSION

SEC. 405. After a decision, order, or requirement has been made
by the Commission in any proceeding, any party thereto may
at any time make application for rehearing of the same, or any
matter determined therein, and it shall be lawful for the Com-
mission in its discretion to grant such a rehearing if sufficient
reason therefor be made to appear : Provided, however, That in
the case of a decision, order, or requirement made under title III,
the time within which application for rehearing may be made
shall be limited to twenty days after the effective date thereof,
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and such application may be made by any party or any person
aggrieved or whose interests are adversely affected thereby.
Applications for rehearing shall be governed. by such general
rules as the Commission may establish. No such application shall
excuse any person from complying with or obeying any decision,
order, or requirement of the Commission, or operate in any
manner to stay or postpone the enforcement thereof, without the
special order of the Commission. In case a rehearing is granted,
the proceedings thereupon shall conform as nearly as may be to
the proceedings in an original hearing, except as the Commission
may otherwise direct; and if, in its judgment, after such rehearing
'and the consideration of all facts, including those arising since
the former hearing, it shall appear that the original decision, order,
or requirement is in any respect unjust or unwarranted, the Com-
mission may reverse, change, or modify the same accordingly. Any
decision, order, or requirement made after such rehearing, revers-
ing, changing, or modifying the original determination, shall be
subject to the same provisions as an original order.

MANDAMUS TO COMPEL FURNISHING OF FACILITIES
SEC. 406. The district courts of the United States shall have

jurisdiction upon the relation of any person alleging any violation,
by a carrier subject to this Act, of any of the provisions of this
Act which prevent the relator from receiving service in interstate
or foreign communication by wire or radio, or in interstate or
foreign transmission of energy by radio, from said carrier at the
same charges, or upon terms or conditions as favorable as those
given by said. carrier for like communication or transmission under
similar conditions to any other person, to issue a writ or writs of
mandamus against said carrier commanding such carrier to furnish
facilities for such communieation or transmission to the party
applying for the writ : Provided, That if any question of fact asto the proper compensation to the carrier for the service to be
enforced by the writ is raised by the pleadings, the writ of per-
emptory mandamus may issue, notwithstanding such question of
fact is undetermined, upon such terms as to security, payment of
money into the court, or otherwise, as the court may think proper
pending the determination of the question of fact : Provided
further, That the remedy hereby given by writ of mandamus shall
be cumulative and shall not be held to exclude or interfere with
other remedies provided by this Act.
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PETITION FOR ENFORCEMENT OP ORDER FOR PAYMENT OF MONEY

SEC. 407. If a carrier does not comply with an order for the
payment of money within the time limit in such order, the com-
plainant, or any person for whose benefit such order was made,
may file in the district court of the United States for the district
in which he resides or in which is located the principal operating
office of the carrier, or through which the line of the carrier runs,
or in any State court of general jurisdiction having jurisdiction
of the parties, a petition setting forth briefly the causes for which
he claims damages, and the order of the Commission in the
premises. Such suit in the district court of the United States shall
proceed in all respects like other civil suits for damages, except
that on the trial of such suits the findings and order of the Com-
mission shall be prima facie evidence of the facts therein stated,
except that the petitioner shall not be liable for costs in the district
.oust nor for costs at any subsequent stage of the proceedings
unless they accrue upon his appeal. If the petitioner shall finally
prevail, he shall be allowed a reasonable attorney's fee, to be taxed
and collected as part of the costs of the suit.

ORDERS NOT FOR PAYMENT OF MONEY-WHEN EFFECTIVE

SEC. 408. Except as otherwise provided in this Act, all orders of
the Commission, other than orders for the payment of money,
shall take effect within such reasonable time, not less than thirty
days after service of the order, and shall continue in force until its
further order, or for a specified period of time, according as shall
be prescribed in the order, unless the same shall be suspended or
modified or set aside by the Commission, or be suspended or set
aside by a court of competent jurisdiction.

GENERAL PROVISIONS RELATING TO PROCEEDINGS-WITNESSES

AND DEPOSITIONS

SEC. 409. (a) Any member or examiner of the Commission, or
the director of any division, when duly designated by the Com-
mission for such purpose, may hold hearings, sign and issue sub-
penas, administer oaths, examine witnesses, and receive evidence
at any place in the United States designated by the Commission;
except that in the administration of title III an examiner may not
be authorized to exercise such powers with respect to a matter
involving (1) a change of policy by the Commission, (2) the
revocation of a station license, (3) new devices or developments
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in radio, or (4) a new kind of use of frequencies. In all cases
heard by an examiner the Commission shall hear oral arguments
on request of either party.

(b) For the purposes of this Act the Commission shall have the
power to require by subpena the attendance and testimony of
witnesses and the production of all books, papers, schedules of
charges, contracts, agreements, and documents relating to any
matter under investigation. Witnesses summoned before the Com-
mission shall be paid the same fees and mileage that are paid
witnesses in the courts of the United States.

(c) Such attendance of witnesses, and the production of such
documentary evidence, may be required from any place in the
United States, at any designated place of hearing. And in case
of disobedience to a subpena the Commission, or any party to a
proceeding before the Commission, may invoke the aid of any
court of the United States in requiring the attendance and testi-
mony of witnesses and the production of books, papers, and docu-
ments under the provisions of this section.

(d) Any of the district courts of the United States within the
jurisdiction of which such inquiry is carried on may, in case of
contumacy or refusal to obey a subpena issued to any common
carrier or licensee or other person, issue an order requiring such
common carrier, licensee, or other person to appear before the
Commission (and produce books and papers if so ordered) and
give evidence touching the matter in question; and any failure
to obey such order of the cuort may be punished by such court as
a contempt thereof.

(e) The testimony of any witness may be taken, at the instance
of a party, in any proceeding or investigation pending before the
Commission, by deposition, at any time after a cause or proceeding
is at issue on petition and answer. The Commission may also order
testimony to be taken by deposition in any proceeding or inves-
tigation pending before it, at any stage of such proceedings or
investigation. Such depositions may be taken before any judge
of any court of the United States, or any United. States commis-
sioner, or any clerk of a district court, or any chancellor, justice, or
judge of a supreme or superior court, mayor, or chief magistrate -

of a city, judge of a county court, or court of common pleas of any
of the United States, or any notary public, not being of counsel or
attorney to either of the parties, nor interested in the event of the
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proceeding or investigation. Reasonable notice must first be given
in writing by the party or his attorney proposing to take such
deposition to the opposite party or his attorney of record, as either
may be nearest, which notice shall state the name of the witness
and the time and place of the taking of his deposition. Any person
may be compelled to appear and depose, and to produce docu-
mentary evidence, in the same manner as witnesses may be com-
pelled to appear and testify and produce documentary evidence
before the Commission, as hereinbefore provided.

(f) Every person deposing as herein provided shall be cautioned
and sworn (or affirm, if he so request) to testify the whole truth,
and shall be carefully examined. His testimony shall be reduced
to writing by the magistrate taking the deposition, or under his
direction, and shall, after it has been reduced to writing, be
subscribed by the deponent.

(g) If a witness whose testimony may be desired to be taken
by deposition be in a foreign country, the deposition may be taken
before an officer or person designated by the Commission, or agreed
upon by the parties by stipulation in writing to be filed with the
Commission. All depositions must be promptly filed with the
Commission.

(h) Witnesses whose depositions are taken as authorized in this
Act, and the magistrate or other officer taking the same, shall
severally be entitled to the same fees as are paid for like services
in the courts of the United States.

(i) No person shall be excused from attending and testifying or
from producing books, papers, schedules of charges, contracts,
agreements, and documents before the Commission, or in obedience
to the subpena of the Commission, whether such subpena be signed
or issued by one or more commissioners, or in any cause or pro-
ceeding, criminal or otherwise, based upon or growing out of any
alleged violation of this Act, or of any amendments thereto, on the
ground or for the reason that the testimony or evidence, docu-
mentary or otherwise, required of him may tend to incriminate
him or subject him to a penalty or forfeiture; but no individual
shall be prosecuted or subjected to any penalty or forfeiture for
or on account of any transaction, matter, or thing concerning
which he is compelled, after having claimed his privilege against
self-incrimination, to testify or produce evidence, documentary or
otherwise, except that any individual so testifying shall not be
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exempt from prosecution and punishment for perjury committed
in so testifying.

(j) Any person who shall neglect or refuse to attend and testify,
or to answer any lawful inquiry, or to produce books, papers,
schedules of charges, contracts, agreements, and documents, if in
his power to do so, in obedience to the subpena or lawful require-
ment of the Commission, shall be guilty of a misdemeanor and
upon conviction thereof by a court of competent jurisdiction shall
be punished by a fine of not less than $100 nor more than $5,000,
or by imprisonment for not more than one year, or by both such
fine and imprisonment.

USE OF JOINT BOARDS-COOPERATION WITH STATE COMMISSIONS

SEC. 410. (a) The Commission may refer any matter arising in
the administration of this Act to a joint board to be composed of a
member, or of an equal number of members, as determined by the
Commission, from each of the States in which the wire or radio
communication affected by or involved in the proceeding takes
place or is proposed, and any such board shall be vested with the
same powers and be subject to the same duties and liabilities as in
the case of a member of the Commission when designated by the
Commission to hold a hearing as hereinbefore authorized. The
action of a joint board shall have such force and effect and its
proceedings shall be conducted in such manner as the Commission
shall by regulations prescribe. The joint board member or mem-
bers for each. State shall be nominated by the State commission of
the State or by the Governor if there is no State commission, and
appointed by the Federal Communications Commission. The
Commission shall have discretion to reject any nominee. Joint
board members shall receive such allowances for expenses as the
Commission shall provide.

(b) The Commission may confer with any State commission
having regulatory jurisdiction with respect to carriers, regarding
the relationship between rate structures, accounts, charges, prac-
tices, classifications, and regulations of carriers subject to the
jurisdiction of such State commission and of the Commission; and
the Commission is authorized under such rules and regulations as
it shall prescribe to hold joint hearings with any State commission
in connection with any matter with respect to which the Com-
mission is authorized to act. The Commission is authorized in the
administration of this Act to avail itself of such cooperation,
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services, records, and facilities as may be afforded by any State
commission.

JOINDER OF PARTIES

SEC. 411. (a) In any proceeding for the enforcement of the
provisions of this Act, whether such proceeding be instituted before
the Commission or be begun originally in any district court of the
United States, it shall be lawful to include as parties, in addition
to the carrier, all persons interested in or affected by the charge,
regulation, or practice under consideration, and inquiries, investi-
gations, orders, and decrees may be made with reference to and
against such additional parties in the same manner, to the same
extent, and subject to the same provisions as are or shall be
authorized by law with respect to carriers.

(b) In any suit for the enforcement of an order for the pay-
ment of money all parties in whose favor the Commission may
have made an award for damages by a single order may be joined
as plaintiffs, and all of the carriers parties to such order awarding
such damages may be joined as defendants, and such suit may be
maintained by such joint plaintiffs and against such joint defend-
ants in any district where any one of such joint plaintiffs could
maintain such suit against any one of such joint defendants; and
service of process against any one of such defendants as may not
be found in the district where the suit is brought may be made
in any district where such defendant carrier has its principal
operating office. In case of such joint suit, the recovery, if any,
may be by judgment in favor of any one of such plaintiffs, against
the defendant found to be liable to such plaintiff.

DOCUMENTS FILED TO BR PUBLIC RECORDS-USE IN PROCEEDINGS

SEC. 412. The copies of schedules of charges, classifications, and
of all contracts, agreements, and arrangements between common
carriers filed with the Commission as herein provided, and the
statistics, tables, and figures contained in the annual or other
reports of carriers and other persons made to the Commission as
required under the provisions of this Act shall be preserved as
public records in the custody of the secretary of the Commission,
and shall be received as prima facie evidence of what they purport
to be for the purpose of investigations by the Commission and in
all judicial proceedings; and copies of and extracts from any of
said schedules, classifications, contracts, agreements, arrangements,
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or reports, made public records as aforesaid, certified by the Secre-
tary, under the Commission's seal, shall be received in evidence
with like effect as the originals: Provided, That the Commission
may, if the public interest will be served thereby, keep confidential
any contract, agreement, or arrangement relating to foreign wire
or radio communication when the publication of such contract,
agreement, or arrangement would place American communication
companies at a disadvantage in meeting the competition of foreign
communication companies.

DESIGNATION OF AGENT FOR SERVICE

SEC. 413. It shall be the duty of every carrier subject to this
Act, within sixty days after the taking effect of this Act, to desig-
nate in writing an agent in the District of Columbia, upon whom
service of all notices and process and all orders, decisions, and
requirements of the Commission may be made for and on behalf
of said carrier in any proceeding or suit pending before the Com-
mission, and to file such designation in the office of the secretary
of the Commission, which designation may from time to time be
changed by like writing similarly filed; and thereupon service of
all notices and process and orders, decisions, and requirements of
the Commission may be made upon such carrier by leaving a copy
thereof with such designated agent at his office or usual place of
residence in the District of Columbia, with like effect as if made
personally upon such carrier, and in default of such designation
of such agent, service of any notice or other process in any pro-
ceeding before said Commission, or of any order, decision, or
requirement of the Commission, may be made by posting such
notice, process, order, requirement, or decision in the office of
the secretary of the Commission.

REMEDIES IN THIS ACT NOT EXCLUSivi,

SEC. 414. Nothing in this Act contained shall in any way abridge
or alter the remedies now existing at common law or by statute,
but the provisions of this Act are in addition to such remedies.

LIMITATIONS AS TO ACTIONS

SEC. 415. (a) All actions at law by carriers for recovery of
their lawful charges, or any part thereof, shall be begun within
one year from the time the cause of action accrues, and not after.

(b) All complaints against carriers for the recovery of damages
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not based on overcharges shall be filed with the Commission within
one year from the time the cause of action accrues, and not after,
subject to subsection (d) of this section.

(c) For recovery of overcharges action at law shall be begun or
complaint filed with the Commission against carriers within one
year from the time the cause of action accrues, and not after,
subject to subsection (d) of this section, except that if claim for
the overcharge has been presented in writing to the carrier within
the one-year period of limitation said period shall be extended to
include one year from the time notice in writing is given by the
carrier to the claimant of disallowance of the claim, or any part
or parts thereof, specified in the notice.

(d) If on or before expiration of the period of limitation in
subsection (b) or (c) a carrier begins action under subsection (a)
for recovery of lawful charges in respect of the same service, or,
without beginning action, collects charges in respect of that service,
said period of limitation shall be extended to include ninety days
from the time such action is begun or such charges are collected by
the carrier.

(e) The cause of action in respect of the transmission of a
message shall, for the purposes of this section, be deemed to accrue
upon delivery or tender of delivery thereof by the carrier, and
not after.

(f) A petition for the enforcement of an order of the Commis-
sion for the payment of money shall be filed in the district court
or the State court within one year from the date of the order,
and not after.

(g) The term "overcharges" as used in this section shall be
deemed to mean charges for services in excess of those applicable
thereto under the schedules of charges lawfully on file with the
Commission.

PROVISIONS RELATING TO ORDERS

SEc. 416. (a) Every order of the Commission shall be forthwith
served upon the designated agent of the carrier in the city of
Washington or in such other manner as may be provided by law.

(b) Except as otherwise provided in this Act, the Commission
is hereby authorized to suspend or modify its orders upon such
notice and in such manner as it shall deem proper.

(c) It shall be the duty of every person, its agents and em-
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ployees, and any receiver or trustee thereof, to observe and comply
with such orders so long as the same shall remain in effect.

TITLE V-PENAL PROVISIONS-FORFEITURES

GENERAL PENALTY

SECTION 501. Any person who willfully and knowingly does or
causes or suffers to be done any act, matter, or thing, in this Act
prohibited or declared to be unlawful, or who willfully and know-
ingly omits or fails to do any act, matter, or thing in this Act
required to be done, or willfully and knowingly causes or suffers
such omission or failure, shall, upon conviction thereof, be punished
for such offense, for which no penalty (other than a forfeiture)
is provided herein, by a fine of not more than $10,000 or by im-
prisonment for a term of not more than two years, or both.

VIOLATIONS OF RULES, REGULATIONS, AND SO FORTH
SEC. 502. Any person who willfully and knowingly violates any

rule, regulation, restriction, or condition made or imposed by the
Commission under authority of this Act, or any rule, regulation,
restriction, or condition made or imposed by any international
radio or wire communications treaty or convention, or regulations
annexed thereto, to which the United States is or may hereafter
become a party, shall, in addition to any other penalties provided
by law, be punished, upon conviction thereof, by a fine of not more
than $500 for each and every day during which such offense occurs.

FORFEITURE IN CASES OF REBATES AND OFFSETS
SEC. 503. Any person who shall deliver messages for interstate

or foreign transmission to any carrier, or for whom as sender or
receiver, any such carrier shall transmit any interstate or foreign
wire or radio communication, who shall knowingly by employee,
agent, officer, or otherwise, directly or indirectly, by or through
any means or device whatsoever, receive or accept from such com-
mon carrier any sum of money or any other valuable consideration
as a rebate or offset against the regular charges for transmission
of such messages as fixed by the schedules of charges provided for
in this Act, shall in addition to any other penalty provided by this
Act forfeit to the United States a sum of money three times the
amount of money so received or accepted and three times the value
of any other consideration so received or accepted, to be ascer-
tained by the trial court; and in the trial of said action all such
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rebates or other considerations so received or accepted for a period
of six years prior to the commencement of the action, may be
included therein, and. the amount recovered shall be three times
the total amount of money, or three times the total value of such
consideration, so received or accepted, or both, as the case may be.

PROVISIONS RELATING TO FORFEITURES

SEC. 504." (a) The forfeitures provided for in this Act shall
be payable into the Treasury of the United States, and shall be
recoverable in a civil suit in the name of the United States brought
in the district where the person or carrier has its principal operat-
ing office or in any district through which the line or system of
the carrier runs: Provided, That in the case of forfeiture by a ship,
said forfeiture may also be recoverable by way of libel in any
district in which such ship shall arrive or depart. Such forfeitures
shall be in addition to any other general or specific penalties herein
provided. It shall be the duty of the various district attorneys,
under the direction of the Attorney General of the United States,
to prosecute for the recovery of forfeitures under this Act. The
costs and expenses of such prosecutions shall be paid from the
appropriation for the expenses of the courts of the United States.

(b) The forfeitures imposed by title III, part II of this Act
shall be subject to remission or mitigation by the Commission, upon
application therefor, under such regulations and methods of ascer-
taining the facts as may seem to it advisable, and, if suit has been
instituted the Attorney General, upon request of the Commission,
shall direct the discontinuance of any prosecution to recover such
forfeitures : Provided, however, That no such forfeiture shall be
remitted or mitigated after determination by a court of competent
jurisdiction.

36 This section was amended to read as above by Public, No. 97, 75th Con-
gress, approved and effective May 20, 1937. Section 504 formerly read as
follows:

Sec. 504. The forfeitures provided for in this Act shall be payable into the
Treasury of the United States, and shall be recoverable in a civil stat in the
name of the United States, brought in the district where the person or carrier
has its principal operating office, or in any district through which the line or
system of the carrier runs. Such forfeiture shall be in addition to any other
general or specific penalties herein provided. It shall be the duty of the
-various district attorneys, under the direction of the Attorney General of the
United States, to prosecute for the recovery of forfeitures under this Act.
The costs and expenses of such prosecutions shall be paid from Me appropria-
tion for the expenses of the courts of the United States.
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VENUE OF OFFENSES

SEC. 505. The trial of any offense under this Act shall be in the
district in which it is committed; or if the offense is committed
upon the high seas, or out of the jurisdiction of any particular
State or district, the trial shall be in the district where the offender
may be found or into which he shall be first brought. Whenever
the offense is begun in one jurisdiction and completed in another
it may be dealt with, inquired of, tried, determined, and punished
in either jurisdiction in the same manner as if the offense had
been actually and wholly committed therein.

TITLE VI-MISCELLANEOUS PROVISIONS

TRANSFER TO COMMISSION OF DUTIES, POWERS, AND FUNCTIONS
UNDER EXISTING LAW

SECTION 601. (a) All duties, powers, and functions of the Inter-
state Commerce Commission under the Act of August 7, 1888 (25
Stat. 382), relating to operation of telegraph lines by railroad and
telegraph companies granted Government aid in the construction of
their lines, are hereby imposed upon and vested in the Commission:
Provided, That such transfer of duties, powers, and functions shall
not be construed to affect the duties, powers, functions, or jurisdic-
tion of the Interstate Commerce Commission under, or to interfere
with or prevent the enforcement of, the Interstate Commerce Act
and all Acts amendatory thereof or supplemental thereto.

(b) All duties, powers, and functions of the Postmaster General
with respect to telegraph companies and telegraph lines under any
existing provision of law are hereby imposed upon and vested in
the Commission

REPEALS AND AMENDMENTS

SEC. 602. (a) The Radio Act of 1927, as amended, is hereby
repealed.

(b) The provisions of the Interstate Commerce Act, as amended,
insofar as they relate to communication by wire or wireless, or
to telegraph, telephone, or cable companies operating by wire or
wireless, except the last proviso of section 1 (5) and the provisions
of section 1 (7), are hereby repealed.

(c) The last sentence of section 2 of the Act entitled " An Act
relating to the landing and operation of submarine cables in the
United States", approved May 27, 1921, is amended to read as
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follows : "Nothing herein contained shall be construed to limit
the power and jurisdiction of the Federal Communications Com-
mission with respect to the transmission of messages."

(d) The first paragraph of section 11 of the Act entitled "An
Act to supplement existing laws against unlawful restraints and
monopolies, and for other purposes", approved October 15, 1914,
is amended to read as follows :

"SEc. 11. That authority to enforce compliance with sections
3, 7, and 8 of this Act by the persons respectively subject thereto
is hereby vested : In the Interstate Commerce Commission where
applicable to common carriers subject to the Interstate Commerce
Act, as amended; in the Federal Communications Commission
where applicable to common carriers engaged in wire or radio
communication or radio transmission of energy; in the Federal
Reserve Board where applicable to banks, banking associations, and
trust companies; and in the Federal Trade Commission where
applicable to all other character of commerce, to be exercised as
follows:"

(e)sr Such part or parts of the Act entitled "An Act to require
apparatus and operators for radio communication on certain ocean
steamers", approved June 24, 1910, as amended, as relate to the
ocean and to steamers navigating thereon, are hereby repealed.
In all other respects said Act shall continue in full force and
effect. The Commission is requested and directed to make a special
study of the radio requirements necessary or desirable for safety
purposes for ships navigating the Great Lakes and the inland
waters of the United States, and to report its recommendations,
and the reasons therefor, to the Congress not later than December
31, 1939.

TRANSFER OF EMPLOYEES, RECORDS, PROPERTY, AND APPROPRIATIONS

SEC. 603 (a) All officers and employees of the Federal Radio
Commission (except the members thereof, whose offices are hereby
abolished) whose services in the judgment of the Commission are
necessary to the efficient operation of the Commission are hereby
transferred to the Commission, without change in classification or
compensation; except that the Commission may provide for the

87 This subsection was added by "An Act to, amend the Communications Act
of 1934, etc." Public, No. 97, 75th Congress, approved and effective, May
20, 1937.

31
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adjustment of such classification or compensation to conform to the
duties to which such officers and employees may be assigned.

(b) There are hereby transferred to the jurisdiction and control
of the Commission (1) all records and property (including office
furniture and equipment, and including monitoring radio stations)
under the jurisdiction of the Federal Radio Commission, and (2)
all records under the jurisdiction of the Interstate Commerce
Commission and of the Postmaster General relating to the duties,
powers, and functions imposed upon and vested in the Commission
by this Act.

(c) All appropriations and unexpended balances of appropria-
tions available for expenditure by the Federal Radio Commission
shall be available for expenditure by the Commission for any and
all objects of expenditure authorized by this Act in the discretion
of the Commission, without regard to the requirement of appor-
tionment under the Antideficiency Act of February 27, 1906.

EFFECT OF TRANSFERS, REPEALS, AND AMENDMENTS

SE°. 604 (a) All orders, determinations, rules, regulations, per-
mits, contracts, licenses, and privileges which have been issued,
made, or granted by the Interstate Commerce Commission, the
Federal Radio Commission, or the Postmaster General, under any
provisions of law repealed or amended by this Act or in the,
exercise of duties, powers, or functions transferred to the Com-
mission by this Act, and which are in effect at the time this section
takes effect, shall continue in effect until modified, terminated,
superseded, or repealed by the. Commission or by operation of law.

(b) Any proceeding, hearing, or investigation commenced or
pending before the Federal Radio Commission, the Interstate Com-
merce Commission, or the Postmaster General, at the time of the
organization of the Commission, shall be continued by the Commis-
sion in the same manner as though originally commenced before
the Commission, if such proceeding, hearing, or investigation (1)
involves the administration of duties, powers, and functions trans-
ferred to the Commission by this Act, or (2') involves the exercise
of jurisdiction similar to that granted to the Commission under the
provisions of this, Act.

(c) All records transferred to the Commission under this Act
shall be available for use by the Commission to the same extent as
if such records were originally records of the Commission. All
final valuations and determinations of depreciation charges by the
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Interstate Commerce Commission with respect to common carriers
engaged in radio or wire communication, and all orders of the
Interstate Commerce Commission with respect to such valuations
and determinations, shall have the same force and effect as though
made by the Commission under this Act.

(d) The provisions of this Act shall not affect suits commenced
prior to the date of the organization of the Commission; and all
such suits shall be continued, proceedings therein had, appeals
therein taken and judgments therein rendered, in the same manner
and with the same effect as if this Act had not been passed. No
suit, action, or other proceeding lawfully commenced by or against
any agency or officer of the United States, in relation to the dis-
charge of official duties, shall abate by reason of any transfer of
authority, power, and duties from such agency or officer to the
Commission under the provisions of this Act, but the court, upon
motion or supplemental petition filed at any time within twelve
months after such transfer, showing the necessity for a survival
of such suit, action, or other proceeding to obtain a settlement of
the questions involved, may allow the same to be maintained by
or against the Commission.

UNAUTHORIZED PUBLICATION OP COMMUNICATIONS

SEC. 605. No person receiving or assisting in receiving, or trans-
mitting, or assisting in transmitting, any interstate or foreign
communication by wire or radio shall divulge or publish the
existence, contents, substance, purport, effect, or meaning thereof,
except through authorized channels of transmission or reception,
to any person other than the addressee, his agent, or attorney, or
to a person employed or authorized to forward such communication
to its destination, or to proper accounting or distributing officers
of the various communicating centers over which the communica-
tion may be passed, or to the master of a ship under whom he is
serving, or in response to a subpena issued by a court of competent
jurisdiction, or on demand of other lawful authority; and no
person not being authorized by the sender shall intercept any
communication and divulge or publish the existence, contents,
substance, purport, effect, or meaning of such intercepted com-
munication to any person; and no person not being entitled thereto
shall receive or assist in receiving any interstate or foreign com-
munication by wire or radio and use the same or any information
therein contained for his own benefit or for the benefit of another
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not entitled thereto; and no person having received such inter-
cepted communication or having become acquainted with the con-
tents, substance, purport, effect, or meaning of the same or any
part thereof, knowing that such information was so obtained, shall
divulge or publish the existence, contents, substance, purport,
effect, or meaning of the same or any part thereof, or use the same
or any information therein contained for his own benefit or for
the benefit of another not entitled thereto : Provided, That this
section shall not apply to the receiving, divulging, publishing, or
utilizing the contents of any radio communication broadcast, or
transmitted by amateurs or others for the use of the general public,
or relating to ships in distress.

WAR EMERGENCY-POWERS OF PRESIDENT

SEC. 606. (a) During the continuance of a war in which the
United States is engaged, the President is authorized, if he finds
it necessary for the national defense and security, to direct that
such communications as in his judgment may be essential to the
national defense and security shall have preference or priority
with any carrier subject to this Act. He may give these directions
at and for such times as he may determine, and may modify,
change, suspend, or annul them and for any such purpose he is
hereby authorized to issue orders directly, or through such person
or persons as he designates for the purpose, or through the Com-
mission. Any carrier complying with any such order or direction
for preference or priority herein authorized shall be exempt from
any and all provisions in existing law imposing civil or criminal
penalties, obligations, or liabilities upon carriers by reason of
giving preference or priority in compliance with such order or
direction.

(b) It shall be unlawful for any person during any war in
which the United States is engaged to knowingly or willfully, by
physical force or intimidation by threats of physical force, obstruct
or retard or aid in obstructing or retarding interstate or foreign
communication by radio or wire. The President is hereby author-
ized, whenever in his judgment the public interest requires, to
employ the armed forces of the United States to prevent any such
obstruction or retardation of communication: Provided, That
nothing in this section shall be construed to repeal, modify, or
affect either section 6 or section 20 of an Act entitled "An Act
to supplement existing laws against unlawful restraints and
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monopolies, and for other purposes", approved October 15, 1914.
(a) Upon proclamation by the President that there exists war

or a threat of war or a state of public peril or disaster or other
national emergency, or in order to preserve the neutrality of the
United States, the President may suspend or amend, for such time
as he may see fit, the rules and regulations applicable to any or
all stations within the jurisdiction of the United States as pre-
scribed by the Commission, and may cause the closing of any
station for radio communication and the removal therefrom of its
apparatus and equipment, or he may authorize the use or control
of any such station and/or its apparatus and equipment by any
department of the Government under such regulations as he may
prescribe, upon just compensation to the owners.

(d) The President shall ascertain the just compensation for
such use or control and certify the amount ascertained to Congress
for appropriation and payment to the person entitled thereto. If
the amount so certified is unsatisfactory to the person entitled
thereto, such person shall be paid only 75 per centum of the
amount and shall be entitled to sue the United States to recover
such further sum as added to such payment of 75 per centum will
make such amount as will be just compensation for the use and
control. Such suit shall be brought in the manner provided by
paragraph 20 of section 24, or by section 145, of the Judicial Code,
as amended.

EFFECTIVE DATE OF ACT

SEC. 607. This Act shall take effect upon the organization of
the Commission, except that this section and sections 1 and 4 shall
take effect July 1, 1934. The Commission shall be deemed to be
organized upon such date as four members of the Commission
have taken office.

SEPARABILITY CLAUSE

SEC. 608. If any provision of this Act or the application thereof
to any person or circumstance is held invalid, the remainder of
the Act and the application of such provision to other persons or
circumstances shall not be affected thereby.

SHORT TITLE

SEC. 609. This Act may be cited as the " Communications Act
of 1934."

Approved, June 19, 1934.

48 STAT. 1066.
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Intrastate charges, etc
2(b)Operating trustees of carriers

216Radio or wire:
Communication by

2 (a)In general
1Licensing

301Receivers of carriers
216Application of any provision to any person or circumstanceheld invalid: Not to affect other provisions of the act 608Cited as "Communications Act of 1934"
609Done in violation of the provisions of this act: Punishableby $10,000 fine or 2 years' imprisonment, or both 501

486



INDEX TO COMMUNICATIONS ACT OF 1934 487

Act-continued SECTION

Effective date:
Organization of the Commission 607
Sections 351-355 of part II of title III, may be deferred

not more than 6 months from May 20, 1937 (footnote
21) . . . 351

Enforcement and execution 1

Provisions of, or application of, to any person or circum-
stance: Held invalid, remainder not to be affected thereby. 608

Purpose. See Purpose.
Sections 1, 4, and 607, effective July 1, 1934 607

Act, approved October 15, 1914. See Clayton Act.
Act entitled "An act relating to the landing and operation of

submarine cables in the United States", approved May 27,
1921: Amended in last sentence of section 2 602(c)

Act entitled "An act relating to the landing and operation of
submarine cables in the United States", approved May 24,
1921: Provisions of, relating to submarine cable licenses may
be imposed by the Commission 308(c)

Act entitled "An act to supplement existing laws against unlawful
restraints and monopolies, and other purposes", approved
October 15, 1914. See Clayton Act.

Act of August 7, 1888 (25 Stat. 382) : Jurisdiction under, par-
tially transferred to this Commission 601 (a)

Act of October 22, 1913 (38 Stat. 219):
Relating to enforcing orders of the Interstate Commerce

Commission:
Applicable to suits to enforce, annul, enjoin, set aside, or

suspend any order of the Commission (except relating
to radio licenses) 402(a)

Action at law for recovery of overcharges 415(c)
Actions at law for recovery by carriers of their charges 415 (a)
Additions. See Carrier.
Additional licenses. See Licenses.
Addressee of wire or radio communication: Person receiving or

transmitting messages not to divulge contents, etc., to any other
person 605

Administration of radio laws in United States possessions or Ter-
ritories (except Philippine Islands and Canal Zone) 329

Administration of title III. See Title III.
Advantage, undue or unreasonable: Unlawful to make or give

any, with respect to communication service 202 (a)
Advertisement of a gift enterprise or lottery: Broadcasting of,

prohibited 316

Advertising programs, announced as such 317
Advice and consent of the Senate. See Commissioners.
Affiliates of carriers. See Carriers.
Affirmation: Applicant for construction permit signs application

under 319(a)
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Agent: See also, Carrier. SECTION
Addressee of wire or radio communication 605
Person failing to obey Commission order, other than payment

of money: District Court to restrain from further dis-
obedience . . . 401(b)

Person for whom carrier transmits communications either as
sender or receiver. See Rebate: Offset.

Agents and their families. See Franks and passes.
Agents of the Commission: Access to carrier's property, records,

accounts, and memoranda 213 (f)
Agreement, international. See International.
Agreements. See Contracts.
Aiding a ship in distress, radio station 321(b)
Air navigation, radio towers constituting menace to 303 (q)
Aircraft of United States:

Licenses for stations on 308(a)
Licensing of radio apparatus on board: Nothing in subsec-

tion 310(a) to prevent, when required by Act of Congress
or treaty 310(a)

Transmission by radio upon, license required 301
Aircraft stations: Construction permit not required for 319(b)
Alaska and continental United States. See Naval stations.
Alien:

Corporation in which, is either officer or director, license may
not be granted to, or held by 310(a) (4)

Station license may not be granted to, or to a representative
of 310 (a) (1)

Aliens restricted as to holding radio licenses 310 (a)
Allocation of broadcast facilities to nonprofit programs by statute,

Commission to study 307(c)
Allocation of radio facilities 307(b)
Alterations in system of accounts, notice of, to be given 220(g)
Amateur station:

Construction permit not required for 319(b)
Defined 3(q)

Amateurs, excepted from provisions of section 605 605
American communication companies: Publication of contracts

relating to foreign wire or radio communication may be with-
held, if in public interest, and if publication would place above
at a disadvantage 412

American Samoa: See Naval stations.
Announcements and data pertaining to radio stations, to be pub-

lished 303 (p)
Annual balance sheet: Annual report of carrier must show 219(a)
Annual report. See Carriers.
Annual report to Congress. See Commission.
Annual or other report of Carriers. See Carriers.
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Annual or other report of persons other than carriers: SECTION

Figures, statistics, and tables contained in: Copies on file
with the Commission 412

Annulment of orders of the Commission. See Order.
Answer, petition and. See Petition and answer.
Antitrust laws 313
Apparatus:

Broadcast:
Originating sound. waves to be broadcast by a foreign

station consistently received in the United_ States:
Permit must be obtained from Commission for the

use, location, and maintenance 325(b)
Rind of, used by stations: Regulated by the Commission with

respect to its external effects and the purity and sharpness
of the emissions 303 (e)

Licensee causing or permitting damage to 303 (m )
Manufacture or sale of. See Manufacture, sale.
Owned by United States and under control of Navy Depart-

ment. See Naval stations.
Radio transmission: Communication by radio, defined 3(b)
Station for radio communication: President may authorize

use, control, or removal of 606(c)
Station on shipboard must be equipped with, capable of

transmitting and receiving messages for over 100 miles by
day or night 321 ( a)

Transmission by radio, license necessary for 301
Transmitting:

Application for construction permit must set forth type
to be used 319(a)

Commission may inspect 303(n)
Transmitting, for radio stations, operator's license required 318
Wire communication (see also Radio) 3 (a)

Appeal:
Petitioner liable for costs that accrue on 407
Right of, in revocation of license for violation of antitrust

laws 313
Suits commenced prior to organization of the Commission:

Taken in same manner and with same effect as if act had
not been passed 604(d)

Appeals from decisions of the Commission:
Court of Appeals:

Authorized to affirm or reverse the Commission upon the
record 402(e)

To hear and. determine appeals upon the record before it 402(e)
Findings of fact supported by substantial evidence: Con-

clusive on appeal, unless arbitrary or capricious 402(e)
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Appeals from decisions of the Commission-ow/timed SECTION
Interested persons may-

Intervene within 30 days after appeal is filed. 402(d)
Participate in proceedings under certain conditions 402(d)

Intervening party allowed to inspect and copy statement of
reasons for the appeal 402(e)

List of interested persons notified of the appeal filed with the
court by the Commission within 30 days from filing a copy
of its decision 402(c)

May be taken from refusal of certain applications 402(b) (1)
May be taken by radio operator on suspension of license.... 402(b) (3)
Notices of, how treated 402 (c)
Papers and evidence presented to the Commission upon the

application filed by the Commission with the court within
30 days after appeal is filed 402(c)

Proof of service of notice and statement of appeal on the Com-
mission filed with the court 402(c)

Refusal of application: Person aggrieved or whose interests
are adversely affected may appeal from 402(b) (2)

Reversal of the Commission by the court of appeals: Case is
remanded to Commission to carry out judgment of the
court 402(e)

Review by the court is limited to questions of law 402 (e)
Statement of facts and grounds for the decision filed by the

Commission within 30 days after filing the copy of its
decision 402 (e)

Taken to Court of Appeals of the District of Columbia 402 (b)
Appeals, court of. See Court of Appeals.
Appearance before the Commission: Party may make, in person

or by attorney
4(j)Appellant:

Court may enter judgment for or against, in its discretion
depending on the issues before the court and the decision 402(f)

May bring certiorari to have judgment of court of appeals
reviewed by the Supreme Court 402(e)Applicant:

Construction permit, requisites for filing application 319 (a)
Notified and given opportunity for hearing if Commission

fails to grant license upon examination of application 309(a)
Qualifications to operate radio station, set forth in application 308 (b)
Signs applications and statements under oath or affirmation 308(b)
Waiver of any claim to use of a frequency 304

Application:
Construction permit:

Must conform to certain requisites 319 (a)
Order of the Commission granting or refusing 402 (a)

False statements in 312 (a)
Hearing on order of revocation 312(a)
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Application-continued SECTION

License, or modification, or renewal-
Basis of distribution or allocation of facilities 308(b)
Examination of, by the Commission 309 (a)

Must be written 308(a)
Must set forth certain facts 308(b)

Modification of license. See License.
Permit to originate sound waves to be broadcast by foreign

station received in United States 325(b)
Contain such information as the Commission may require 325(c)
Granted or refused subject to requirements of section 309

with respect to applications for station license, modi-
fications, or renewals 325(c)

Revocable for false statements in application 325(c)
Renewal of license. Also see License.

Commission limited to and governed by same considera-
tions affecting the original application 307(d)

Set for hearing: Applicant notified of time and place 309 (a)
Signed by applicant and/or licensee under oath or affirmation 308(b)

Application for certificate of public convenience and necessity.
See Certificate.

Application for rehearing 405

Application of antitrust laws 313

Appointees of the Commission. See Commission.
Appropriations for expenses of United States Courts: Used to

cover cost of prosecutions to enforce provision of this act 401 (e )
Appropriations and unexpended balances. See Federal Radio

Commission.
Arbitrary findings of fact. See Appeals from decisions of the

Commission.
Area, exchange 3(r)
Areas, exchange: Telephone service between 3(s)
Areas served by any radio station, established by the Commission 303(h)
Armed forces of United States 606(b)
Arrangements. Also see Contracts.

Exclusive traffic, refusal of license 311
Assignment of frequencies. See Frequencies.
Assignment of license. See License.
Assignment of rights under construction permit. See Construc-

tion permit.
Assistants chief accountant 4 (f )

Assistants chief engineer 4(f)
Assistants general counsel 4 (f )

Association:
Corporation defined as 3(j)
Person defined as 3 (i)

Association, press. See Press association.
Attorney: Party may appear before the Commission by 4 (j )
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Attorney General: SECTION
Applies on request of the Commission to district court for

mandamus to enforce the act 401(a)
Directs district attorneys in their prosecutions of civil suits

for recovery of forfeitures 504
May apply to district court for enforcement of Commission

order, other than for payment of money 401(b)
Proceedings for enforcement of the act and punishment of

violations to be prosecuted by the district attorney under
the direction of 401(e)

Attorneys: Appointed by Commission subject to eivil-service
laws and Classification Act of 1923 4 (f )

Attorney's fees:
Damage suits against carriers-

Allowed as part of court costs when recovery is made 206
Suit on petition for relief from failure of carrier to comply

with order for payment of money: Allowed as part of costs,
when petitioner prevails 407

Authority of the originating station. See Originating.
Authorized power. See Power.
Auto -alarm:

Definition of 3 (x)
When required to be in operation 353(e)

Automatic forfeiture. See Construction permit.
Automatic radio devices:

License for use and operation:
Commission may make special regulations for 318

Award of damages:
Commission to order carrier to pay money the party com-

plainant is found to be entitled to 209
Parties favored by an, in a single order may be joined 411 (b )
Pursuant to an investigation by the Commission-

Report shall state findings of fact on which made 404

Balances of profit and loss: Annual report of carrier must show 219(a)
Bands of frequencies. See Frequencies.
Banks and banking associations: Re applicability of Clayton Act 602(d)
Betterments to carrier's property: Commission to keep itself

informed on the cost of 213(e)
Binding, printing and, a necessary expenditure 4(g)
Body politic: Complaining of carrier's failure to abide by the act 208
Bonus paid to officers or directors of carriers 219 (a)
Books relating to any matter under investigation by the Com-

mission:
Commission may require production of:

By subpena 409(b)
From any place in United States 409(e)

Books of reference, necessary expenditures 4(g)
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SECTION
Branch line, certificate not required for 214(a)
Broadcast apparatus. See Apparatus.
Broadcast studio. See Studio.
Broadcasting:

Chain. See Chain Broadcasting.
Defined . 3(o)
Simultaneous. See Chain broadcasting.

Broadcasting of gift enterprises. See Gift enterprises.
Broadcasting of lotteries. See Lottery.
Broadcasting of paid matter: Station must announce as such 317
Broadcasting, radio. See Radio broadcasting.
Broadcasting service, radio. See Radio broadcasting service.
Broadcasting station:

License for operation of, granted for not longer than 3 years 307(d)
Rebroadcast of the program of another broadcasting station 325(a)
Use of, by candidates for public office 315

Burden of proof on accounting entry 220 (e)
Business, management of carrier's. See Carrier.

Cable:
Commission may issue by, permit for ship station 308 (a)
Transmission by, of pictures, signals, signs, sounds, writing 3 (a)

Cable companies operating by wire or wireless: Provisions of
Interstate Commerce Act relating to, excepting last provision
of section. 1(5) and provisions of section 1(7), repealed 602(b)

Cable licenses, submarine. See Submarine.
Cables: Aet relating to the operating and landing of submarine,

in United States, amended in last sentence of section 2 602(e)
Call letters:

Designated by the Commission 303(o)
Published by the Commission 303 (p)
Special, to be designated for United States stations 305 (c)

Canal Zone:
Interstate communication or transmission 3 (e)
Radio or wire communication or transmission 2
Radio matters of international character in:

Represented by Secretary of State 328
Title III not applicable to 328
United States, limits of 3 (g)

Candidate for public office, use of broadcasting facilities by 315
Capital account: Payment of dividends from 212
Capital stock:

Annual report of carrier must show information of 219 (a)
Ownership of more than one -fifth disqualifies certain foreign

corporations from holding licenses 310(a)(4)
Capricious findings of fact. See Appeal from decisions of the

Commission.
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Carriers (including common carriers) SECTION

Accounts, memoranda, records:
Agents of Commission to have free access to 213 (f )

Commission to prescribe form of 220 (a)
Destruction, false entry, falsification, or mutilation, a

misdemeanor 220 (e)
Acquisition of new line or extension-Certificate necessary.. 214(a)
Adequate facilities: Commission may require carriers to

furnish 214(d)
Affiliates of, annual report 219(a)
Agent or officer:

Carrier liable for failure of, to abide by this act 217
Violating section 205. See Violations.

Agent in District of Columbia 413

Orders of the Commission served upon, in Washington,
unless otherwise provided 416 (a)

Served with notices, processes, orders, decisions, and
requirements of the Commission 413

Annual report:
Commission may require, from carriers and their affiliates 219(a)
Commission to designate 12 -month period 219(b)
Contents, specified 219 (a)
Failure to file, forfeiture 219 (b)
Figures, statistics, and tables contained in filed copies 412

Filed in Washington within 3 months 219 (b)
Arrangements to be filed. See Contracts.
Charges for interstate and foreign wire or radio communica-

tion to be filed 203(a)
Charges or classifications of, violative of the act: Commission

may prescribe for the future 205(a)
Classified, may be:

For depreciation requirements 220(b)
For purposes of section 220 (accounts) 220(h)

Commission to investigate, and report to Congress 215(a)
"Common carrier" defined 3 (h)
Communication service. See Service.
Complained of, for failure to abide by the act 208
Complained of, furnished with copy of report of investigation 4(1)
Complaints against, for recovery of damages not based on

overcharges 415(b)
Connecting (see also Connecting) 3(u)
Construction of a new line-Certificate from Commission

necessary 214(a)
Contracts of, Commission to investigate and report to Con-

gress 215(c)
Contracts to be filed. See Contracts.
Cost of acquisition 213 (c)

Directors or officers of 212

Depreciation rates to be fixed by the Commission 220(b)
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Carriers (including common carriers)-continued SECTION
Described in section 2 (b) (2):

Subject to sections 201-205 2(b)(2)
Termed "connecting carriers" 3 (u)

Engaged in foreign or interstate communication-jurisdic-
tion over, limited 2(b) (2)

Engaged in interstate or foreign communication by radio or
wire: Duties with respect to furnishing service 201(a)

Engaged in wire telephone communication, classification of
property 221(e)

Extension of lines:
Certificate necessary 214 (a)
Commission may require 214(d)

Facilities of other. See Physical connection.
Failure of, to abide by the act:

Body politic. Municipal organization, State Commis-
sion, or any person complaining may apply by petition
to the Commission 208

Foreign or interstate wire or radio communication service
See Service.

Intrastate communication service 2 (b) (1)
Intrastate operations of : State commission, defined 3 (t)
Inventory of property owned or used by: Commission may

require, to be filed 213(b)
Liability for damages 206
Management of business: Commission may inquire into, and

keep itself informed on 218
Memoranda. See Accounts.
Minor contracts. See Contracts.
Monthly reports may be required by the Commission 219(b)
Not subject to this act:

Exchange of service contracts 201(b)
No law to be construed to prevent carrier from issuing to

or exchanging franks with, subject to rules of the Com-
mission 210

Officer. See Agent; Director.
Order for payment of money. See Order.
Original cost of property: Information necessary to ascer-

tain, may be required by the Commission 213(f)
Parties to order awarding damages: May be joined as joint

defendants 411(b)
Periodical reports may be required by the Commission 219 (b)
Person claiming to have been injured by 207
Physical connection between, may be compelled after hearing 201(a)
Practice of, violative of the act 205(a)
Preference of communications 606(a)
Property of:

Agents of Commission to have free access to 213 (f)
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Carriers (including common carriers)-continued SECTION

Property of-continued
Commission to keep itself informed on cost of 213 (e)
Commission may make valuation of 213 (a)
Inventory of, may be required 213 (b )

Original cost of 213(c), 213(d)
Proposed increased charge 204
Receivers of, subject to act 216
Records of. See Accounts.
Recovery of carrier's charges 415(a)
Refusing to comply with Commission's order under sec-

tion 214 214(d)
Regulation of, violative of the act:

Commission may prescribe for the future 205(a)
Reparation by 208
Schedules. See Schedules.
Special reports may be required by the Commission 219 (b )
Subject to Interstate Commerce Act 602(d)
Subject to this act. See Franks.
Subpena issued against 409(d)
Trustee, operating-Act applies to 216
Undue preference or advantage 202(a)
Valuation of property: See also Valuation.

Commission may require such information necessary to
make 213 (f )

Violations of the act by, which result in discriminations . . . . 406
Cases heard by an examiner 409 (a)
Cause:

At issue on petition and answer 409(e)
Criminal or otherwise 409(i)

Cause for proposed revocation, stated in notice of proposed order 312(a)
Cause of action with respect to transmission of a message 415(e)
Cause or circumstance, arising or first coming to attention of Com-

mission since granting of construction permit 319(b)
Cease and desist orders: Commission may issue, to stop violations

of this act relating to charges, practices, classifications, and
regulation . 205(a)

Censorship. See Power of censorship.
Certificate of public convenience and necessity. See Public con-

venience and necessity.
Certificates:

Issued to United States vessel concerning radio particulars
provided in Safety Convention, upon inspection 359(b)

Required on board United States vessel to which Safety
Convention applies 359 (a)

Violation of, cancellation and modification of 359(b)
Certiorari, writ of 402 (e)
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Chain broadcasting: SECTION

Charges or services in connection with wire used for, included
when reference is made to "charges" or "services" 202(b)

Defined . . . 3(p)
Identical program 3(p)
Regulations with respect to stations engaged in, special 303(i)

Chancellor of supreme or superior court. Depositions may be
taken before 409(e)

Change of policy by the Commission Examiner not allowed to
perform certain functions 409 (a)

Changes in authorized power, frequencies, or operating time 303(f)
Channels of interstate and foreign radio transmission 301
Channels of transmission or reception: Person receiving or trans-

mitting any wire or radio communication may divulge contents,
etc., through authorized 605

Charge (also see Charges):
Just, maximum, minimum, reasonable:

Commission may prescribe what will be, if any charge is
found to be violative of this act 205 (a)

New: Commission may hold hearing regarding lawfulness
thereof . 204

Persons interested in or affected by consideration of: Lawful
parties to proceedings for enforcement of the act 411(a)

Proposed increased, burden of proof on carrier to justify 204

Service: Exchange 3(r)
Suspended by Commission pending justification of accounting

entry . 220 (c)
Violative of this act 205(a)

Charges (also see Charge) :
Action by carrier for recovery of 415(a)
Annual report of carrier must show information of 219 (a)
Carrier not to charge, demand, collect, or receive a greater or

less or different compensation than the charges in the
schedules filed with the Commission 203(e)

Carrier not to refund or remit any portion of the charges set
forth in the schedules filed with the Commission 203(c)

Carriers to file, showing certain rates 203(a)
Chain wire broadcasting 202(b)
Changes made in those filed with the Commission only on

notice . . 203(b)
Commission may confer with State commission with respect to 410(b)
Communication service. See Service.
Connecting carriers exempted from filing with the Commission 203(a)
Depreciation. Sec Depreciation.
Different, allowed for different classes of communications by

wire or radio 201(b)
32
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Charges (also see Charge)-continued. SECTION
Division of, when physical connection is ordered by the Com-

mission . . 201(a)
Exchange service, wire telephone: NO .jurisdiction conferred 221(b)
Free service relating to safety of life and property on ships

and aircraft at sea, by station or carrier 357(e.)
Intrastate . 2(b)
Joint . . 203 (a)
No charge for transmission, receipt, or relay of dangers to

navigation . 357(b) (e)
Offsets and rebates 503
Radio communication (also see Communication):

Transactions of carriers affecting: Commission to inves-
tigate and report to Congress 215 (a)

Use of wires incidental to.... 202 (b )
Reimbursement by Commission 357 (c)
Schedules of :

Copies on file with the Commission as evidence and
records . . 412

Relating to any matter under investigation by the. Com-
mission-Commission may require production of:

By subpena 409 (b)
From any place in United States 409 (c)

Separate . 203 (a)
Wire communication (see also Communication):

Transactions of carriers affecting-Commission to inves-
tigate . . 215(a)

Chief engineer and accountant 4(f)
Citizens of United States:

May be licensed as station operators if otherwise found to be
qualified . . 303 (1)

Members of Commission must be 4 (b)
Citizens of United States in foreign countries. See Naval Stations
Citizenship of applicant must be set forth in the application for:

Construction permit 319 (a)
License, modification, or renewal 308(b)

Civil suit, action, or proceeding brought to enforce antitrust laws:
Licensee found guilty of violations thereof 313

Civil -service laws:
Subject to, the Commission may appoint:

Attorneys, engineers, accountants, examiners, inspectors,
officers, other necessary employees 4 (f )

Without regard to, the Commission may appoint 4(f)
Without regard to, Commissioner may appoint a secretary 4(f)

Civil suit: Forfeitures provided for in this act recoverable in 504
Claim to use of the ether or a frequency, waiver of 304
Class of persons, unlawful to discriminate against, etc 202 (a)
Classes of stations. See Radio stations.
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Classification (also see Classifications): SECTION

Adjustment of, with respect to officers and employees trans-
ferred. from Radio Commission 603 (a)

Carrier's property: Commission to keep itself informed on
the changes in 213(e)

Employees and officers (except members) of Federal Radio
Commission transferred to the Commission without change in 603 (a)

Just and reasonable 205 ( a)

New, hearings on, and suspension of 204

Violative of the act 205 (a)
Classification Act of 1923:

Subject to, the Commission may appoint: Attorneys, engi-
neers, accountants, examiners) inspectors, officers, other
necessary employees 4 (f )

Without regard to, Commission may appoint 4 (f )

Without regard to, each Commissioner may appoint a secre-
tary . . 4(f)

Classification of radio stations-Commission to make 303 (a)
Classification of staiton operators according to duties to be per-

formed 303(1)
Classifications (also see Classification):

Changes made in those filed with the Commission 203 (b )

Commission may confer -with State commission with respect
to 410(b)

Communication service. See Service.
Exchange service, wire telephone : No jurisdiction over,

conferred . . 221(b)
Intrastate 2(b)
Schedules filed by carriers must show 203 (a)

Classifications affecting charges: Radio or wire communication.
See Communication.

Clayton Act:
Authority to enforce compliance with sections 2, 3, 7, and 8,

vested . . 602(d)
Nothing in section 606 of this act to be construed as repeal-

ing, modifying, or affecting sections 6 or 20 of the 606(b)
Coast: Land station open to public service between vessels at

sea and 322

Columbia, District of. See District of Columbia.
Combinations in restraint of trade: Laws of United States re-

lating to. See Antitrust laws.
Commerce:

Foreign or interstate:
Competition in, to be maintained 314
Purpose in regulaitng 1

Unlawful to create monopolies in any line of 314
Commercial broadcasts to be announced as such 317

Commercial communication (see also Communication): Wire or
radio communications subject to this act may be classified into 201(b)
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Commercial messages private. See Naval stations. SECTION
Commercial radio land stations interfering with Government

stations 323 (a)
Commission:

Adjustment of classification and compensation of employees
transferred from Radio Commission: May provide for,
to conform to duties to which such employees may be
assigned . 603(a)

Agent of : Access to carrier's property, records, accounts,
and memoranda 213 (f )

Annual report to Congress. See Report.
Appeal from decision (see also Decisions) 402(c)
Appearance before, may be in person or by attorney 4(j)
Appointees: Subject to reduction applicable to officers and

employees of the Federal Government generally 4 (n)
Appointments 4(f)
Business of, may be assigned to any division 5(b)
Chairman:

Designated by President 4(a)
Approves itemized vouchers for expenses of the Com-

mission . 4(g)
Composed of seven commissioners 4(a)
Conferences with State commissions 410 (b)
Congress: Any matter referred to the Commission by, may

be assigned to any diviSion 5(b)
Costs of appeal from decision of : Court may not enter judg-

ment for, against the Commission 402(f)
Creation 1
Decisions, appeals from. See Appeals.
Decisions of the. See Decision.
Director of a division. See Director.
Division 5(a)
Duties of, in general 1
Duties, powers, and functions of following vested in:

Interstate Commerce Commission under act of 1888 601 (a)
Postmaster General with respect to telegraph companies

and telegraph lines 601 (b )
Employee. See Employees.
Enforcement of the act by mandamus 401(a)
Expenditure by:

Appropriations and unexpended balances available for
expenditure by Federal Radio Commission, made
available for 603 (e)

Approval of chairman necessary before expenditures will
be paid 4(g)

Federal communications, referred to as the Commission 4(a)
Functions may be assigned to any division 5(b)
General sessions held in District of Columbia 4(e)
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Commission-continued SECTION
Investigation:

Contracts of carriers 215(c)
Need for further legislation to obtain harmony and

cooperation with the State commissions 220 (j )
Telegraph companies furnishing wire -telephone service 215(b)
Telephone companies furnishing wire -telegraph service 215 (b )
Transactions of carriers affecting charges or services for

wire or radio communication 215(a)
Transactions of carriers which relate to furnishing of :

Credit, equipment, finances, personnel, research,
services supplies 215 (a)

Investigations:
Made with reference to lawful parties equally with

respect to carriers 411(a)
On its own motion 403
Reports of, to be entered of record 4(1)
When made, commission shall make report in writing,

including its conclusions, decisions, and orders, if any 404
Joint boards. See Joint boards.
Limits of jurisdiction 2, 301
Member. See Commissioner.
Name . . 1
New uses for radio to be studied by the Commission 3G3 (g)
Notice of appeal from decisions 402 (e)
Notice to Secretary of the Navy in re naval stations 327
Order referring any matter to a division 5(b)
Orders See Order.
Organized, when four members have taken office 607
Personnel. See Commissioner; Employee.
Principal office in District of Columbia 4(e)
Proceedings: Before an individual commissioner or board 5 (e )
Proceedings to be public upon request of interested party 4(j)
Publications of, accepted as evidence 4(m)
Records of, open to public inspection 213 (f )
Rehearing of proceedings before individual commissioner or

board by the Commission or a division 5(e)
Report to Congress on allocation of broadcast facilities 307 ( e)
Report to Congress, including legislative recommendations:

Contracts of carriers 215 (c).
Telegraph companies furnishing wire -telephone service 215(b)
Telephone companies furnishing wire -telegraph service 215(b)
Transactions of carriers affecting charges or services for

wire or radio communications 215(a)
Transactions of carriers relating to furnishing of: Credit,

equipment, finances, personnel, research, services,
supplies . . 215(a)

Reports: Publication, to be provided for 4(m)
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Commission-continued SECTION
Rules and regulations. See Rules.
Seal:

Judicial notice, to be taken thereof ........... 4(h)
Under, the Secretary is to certify to documents in his

custody . 412
Seal of, to be seal of the division 5(c)
Secretary of: Also division secretary 5 (c)
Secretary to keep certain material filed with the Commission

as public records 412
Speeial sessions may be held outside of District of Columbia 4(e)
State. See State commission.
Study proposal that Congress by statute allocate fixed per-

centages of radio -broadcasting facilities to particular types
of nonprofit radio programs 307 (e)

Vacancy: Not to impair functions of the Commission 4(e)
Vote of, to be entered of record 4 (j )
Zones to be served by any station established by the Com-

mission 303 (h)
Commission, State. See State commission.
Commissioner (also see Commissioners):

Absence of, or inability to serve 5(a)
Assigned to do work of the Commission 5(e)
May be assigned the work of the Commission 5(e)
May be assigned to and serve on such divisions as the Com-

mission may direct 5(a)
Not to participate, if has pecuniary interest 4(j)
Salary, $10,000 4(d)
Secretary to, may be appointed without regard to civil -

service laws or Classification Act of 1923 4(f)
Commissioners (also see Commissioner):

Appointed 4(a)
Four, only, may be members of same political party 4(b)
Four, to constitute a quorum 4(h)
Not to divulge information gathered while working fox the

Commission . 220 (f )
One of, designated as chairman by President 4 (a)
Powers 409 (a)
Qualifications 4(b)
Term of service 4(c)
Three, to constitute a division 5(a)
Transportation expenses 4(g)
Vacancy 4(c)

Common carrier. See Carriers.
Common law remedies: This act not to alter or abridge, but to

be in addition to 414
Communicating centers 605
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Communication (also see Communications) : SECTION

Commercial, station for, terms of license 308 (c)
Contents, substance, existence, effect, purport, or meaning of:

No person to intercept and divulge or publish, without
authority from the sender 605

Foreign and interstate:
Defined . 3(e), 3(f)
Exchange service, wire telephone 221(b)
Jurisdiction over carrier engaged in, limited 2(b) (2)

Interstate, defined 3 (e)
Radio or wire (see also Wire):

Commission to study phases and methods of, for co-

operation and coordination of system 4(o)
Carriers engaged in. See Carriers.
Definition of radio communication 3(b)
Definition of wire communication 3(a)
Foreign and interstate:

Carrier engaged in. See Carriers.
Government stations whose time of operation is lim-

ited have been filed with the Commission 203(c)
Contracts, agreements, arrangements. See Con-

tracts.
Obstruction or retardation while United States is

at war 606(b)
Person failing to receive service in 406

Government radio station transmitting 305(a)
Interstate. See Foreign.
Jurisdiction over 2

Matters involving, may be referred to joint boards 410L(a)
Obscene or profane language not to be uttered by means

of radio 326
Right of free speech by means of. See Free speech.
Services. See Services.
Station, defined 3 (k)
Station for. See Radio station.
Technical developments and improvements in: Com-

mission to keep itself informed on 218
Transmitted by amateurs for use of general public, or

relating to ships in distress 605
With mobile stations 3 (m)

Radio stations to use minimum amount of power 324
Relating to signal of distress: No person shall knowingly

utter any false or fraudulent 325(a)
Service. See Service.
Wire (see also Radio) :

Possession, United States 3 (e)
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Communication (also see Communications) --continued SECTION
Wire (see also Radio)-eontinued

Provisions of Interstate Commerce Act relating to, ex-
cept last provision of section 1(5) and provisions of
section 1(7), repealed 602(b)

Regulation by State commission 3 (e)
Services incidental to wire communication 3 (a)

Wire telephone, property of carriers engaged in, may be
classified . 221(e)

Communication companies:.
American. See American.
Foreign. See Foreign.

Communication requirements, normal. See Naval stations.
Communication service. See. Service.
Communications (also see Communication) :

Classes of 201(b)
Classified by Commission 201(b)
Contents: Law prohibiting disclosure (sec. 605) not appli-

cable . . 220(c)
Delivery or forwarding of :

Radio 3(b)
Wire 3 (a)

Intercepted . 605
National defense and security. See National defense.
Radio :

Classified 201(b)
Containing profane or obscene words or language 303(m)
Dissemination of 3 (o)
Land stations open to public service between coast and

vessels at sea required to exchange, with ship stations 322.
Licensee transmitting superfluous, or interfering with

any other 303 (m)
Person sending, on a foreign ship while within jurisdic-

tion of United States 306
Power of censorship over, not given to the Commission . 326
Reception by Government stations-Interference with . 323 (a)
Relating to ships in distress 321(b)
Relating to signals of distress, operator to listen in on 320.
Relating to vessels in distress:

Government stations whose time of operation is
limited by 323 (a) not restricted as to transmis-
sion of 323(b)

Requirement of use of minimum power not appli-
cable 324

Transmitting set of station on shipboard may be
adjusted to maximum radiation when sending . . . . 321(a)

Sent on a foreign ship while within jurisdiction of
United States 306
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Communications (also see Communication)-continued SECTION

Radio-continued
Stations on shipboard must be capable of transmitting

and receiving, for over 100 miles by day or night . . . 321 ( a)
Stations on shipboard required to exchange, with other

ship stations 322
Transmission by Government stations 323 (a)
Transmitted by certain Government stations only during

first 15 minutes of each hour 323 (b )
Radio stations likely to interfere with distress signals of

ships, may be designated by the Commission 320
Receipt of :

By radio 3(b)
By wire 3 (a)

Transmission of, by radio stations: Records of, Commission
may require to be kept 303 (j )

Unauthorized publication of 605
Wire:

Classified: Different charges allowed for different classes 201 (b )
Delivery, forwarding, receipt 3(a)

Communications treaty, international. See International.
Compass direction: Vessel requests for information as to 323(b)
Compensation:

Adjustment of, with respect to officers and employees trans-
ferred from Radio Commission 603 (a)

Employees and officers (except members) of Federal Radio
Commission transferred to the Commission without
change in 603(a)

Question of, to carrier raised in mandamus proceedings 406
Compensation, different or greater or less: Carriers not to depart

from schedules 203(c)
Compensation, just:

Amount certified as, for use of station for radio communica-
tion during national emergency 606(d)

Payment of, for use of radio station during emergency 606(c), (d)
Competition:

Between American and foreign communication companies 412
Ownership of control of interest in a communications

company which might be used to lessen competition in or
restrain interstate or foreign commerce, prohibited 314

Unfair methods of, person found guilty by Federal court of
using 311

Complainant:
Carrier may be ordered by the Commission to pay, damages 209
Direct damage to, not requisite to consideration of complaint 208
Order for payment of money, enforcement of 407
Party (see also Party complainant) : If found to be entitled

to damages, Commission shall issue order directing carrier
to pay money to 209
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Complainant, United States as: Suits in equity arising under title SECTIONII of this act 401(d)
Complaining party: Furnished with report of investigation of

Commission . 4(1)
Complaint (see also Complaints):

After hearing on, Commission shall issue order 209
Authorized by any provision of the act: Commission may

institute inquiry with respect to, on its own motion 403
Dismissed, not to be, for lack of direct damage to com-

plainant
208

Failure of carrier to abide by the act 208
New charge, classification, regulation, or practice 204
Person claiming to be damaged by any carrier 207
Rates prescribed by Secretary of Navy for use of naval

stations . . 327
Upon, Commission may hold hearing as to whether any

charge, classification, practice, or regulation is violative
of the act 205(a)

Complaints (see also Complaint):
Against carriers for recovery of damages not based on

overcharges . 415 (b )
Against carriers for recovery of overcharges 415(c)

Completion date of construction of radio station 319 (a)
Completion of station for which construction permit has been

granted: Commission to issue license upon 319(b)
Compliance with Clayton Act. See Clayton Aet.
Compulsory provisions in licenses. See Licenses.
Confidential records:

Contracts relating to foreign wire or radio communication 412
Matters affecting national defense 4(j)

Congress:
Acts of: Inapplicable to forbid consolidations of telephone

companies approved by the Commission 221(a)
Annual report of the Commission to, contents 4(k)
Commission to report to, on need for legislation to obtain

cooperation with State commissions 220(j)
Funds appropriated by, to be used in executing the functions

of the Commission 4(g)
Just compensation for use by Government department of sta-

tion. for radio communication during national emergency 606(d)
Report to, with legislative recommendations:

Allocation of fixed percentage of broadcasting apparatus
and facilities for nonprofit programs, etc 307(c)

Contracts of carriers 215(e)
Telegraph companies furnishing wire telephone service 215(b)
Telephone companies furnishing wire telegraph service 215(b)
Transactions of carriers 215 (a)

Special report: Prior to February 1, 1935, containing recom-
mendations for amendments to this act 4(k)
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SECTION

Connected stations: Chain broadcasting defined 3(p)
Connected system: Telephone exchanges 3(r)
Connecting carrier:

Defined . . . 3 (u)
Exempted from filing schedules of charges, etc 203 (a)
Subject to sections 201-205 of the act 2(b) (2)
To be furnished schedules of charges, etc., filed by carriers . 203 (a)

Connecting carriers: Schedules filed by carrier to show charges
between points on its own system and the system of its con-
necting carriers 203 ( )

Consent of Commission required for transfer of construction
permit . .

Consent of Commission to assignment or transfer of license
Consent of licensee. See Licensee.
Consolidation of telephone companies
Construction:

Contrary to section 214, may be enjoined
New line, when certificate required
Property of carriers: Commission to keep itself informed on

Construction permit (also see Application) :
Aircraft stations do not require
Amateur stations do not require
Application for, must set forth certain information
Assignment or transfer of rights under
Automatic forfeiture
Completion of station for which, has been granted
Government stations do not require
Granted by the Commission if public convenience, interest,

or necessity will thereby be served
License issued after, shall conform generally to the terms

thereof . .

Mobile vessels, stations upon, do not require
Modification . . .

Person convicted of monopolizing radio communication
Prerequisite to issuing license
Railroad rolling stock, stations on, do not require

Contents of a wire or radio communication, not to be divulged . .

Contents of communications or messages: Law prohibiting dis-
closure, not applicable to section 220

Contested proceedings
Continental limits of United States
Contracts, arrangements and agreements:

Between common carriers : Copies on
Carriers: Commission to investigate,
Commission may require carriers to

valuation
Exchange of services: Commission

file with the Commission
and report to Congress
file, in connection with

to decide whether con -

319 (b)
310(b)

221(a)

214(c)
214(a)
213(e)

319(b)
319(a)
319(b)
319(b)
319(b)
319(b)
319(b)

319(a)

319(b)
319(b)
312(b)

311
319(a)
319(b)

605

220(c)
5(e)

305(a)

412
215(c)

213(f)

trary to public interest 201(b)
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Contracts, arrangements and agreements-omtinued SECTION
For exchange service 3(s)
Issued, made, or granted by Federal Radio Commission,

Interstate Commerce Commission, or Postmaster General 604(a)
Minor, Commission may exempt carriers from filling 211(b)
Relating to any matter under investigation by the Com-

mission:
Commission may require production of:

By subpena. 409(b)
From any place in United States 409 (c)

Relating to foreign wire or radio communieation 412
Relating to traffic affected by this act, carrier to file 211(a)

Contracts, agreements, and arrangements affecting charges:
Annual report of carrier must show such information of 219 (a)

Contracts in restraint of trade 313
Control:

As element of eligibility of aliens and foreign corporations to
hold licenses 310(a) (5)

As element of jurisdiction of Commission over carriers 2(b) (2)
Control, common:

Direct. .See Control.
Indirect. See Control.

Control of manufacture or sale of radio apparatus 311
Control over channels of interstate and radio transmission 301
Contumacy . 409 (d)
Convenience, public, interest, and necessity. See Public con-

venience.
Cooperation with State commission 410(b)
Corporation:

Alien, an officer or director in, station license may not be
granted to or held by such corporation 310(a) (4)

Defined . 30)
Eligibility to hold license. See License.
Holding license, may not transfer control 310(b )
Person defined as 3 (i)

Correspondence, carriers: Open to inspection and examination by
the Commission 220(c)

Cost of acquisition, if at variance with original cost 213 (c)
Costs:

Appeals from decisions of the Commission 402(f)
Prosecutions for recovery of forfeitures 504
Suits on petition for relief from failure of carrier to comply

with order for payment of money 407
Costs and expenses of prosecutions for enforcing act 401(e)
Countries, foreign. See Foreign countries.
Course: Vessel requests for information as to 323(b)
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Court of appeals: SECTION

Appeal from decision of the Commission 402(e)
May exercise its discretion as to charging costs in favor of or

against an appellant and/or intervenors, but not against
the Commission 402 (f )

Court of Appeals of the District of Columbia: Appeal from deci-
sion of the Commission taken to 402(b)

Courts:
Federal. See United States courts.
State. See State courts.

Courts of United States. See United States courts.
Credit:

Suspended, pending justification of accounting entry 220(e)
Transactions of carriers relating to furnishing of, Commission

to investigate and report to Congress 215(a)
Criminal action, proceeding, or suit brought to enforce antitrust

laws . 313

Damage to radio apparatus: Licensee causing or permitting,
subjects operators to having licenses suspended 303(m)

Damages:
Award of 209
Awarded as result of investigation by the Commission 404
Carrier liable for, caused by doing something prohibited or

failing to do something, required by the act 206
Causes for which claimed-Set forth in petition for relief 407
Complaints against carrier for recovery of, not based on

overcharges 415(b)
Suit for, based on failure of carrier to abide by act 207

Data:
Collected by the Commission: Contents of annual report to

Congress 4(k)
Commission: Open to public inspection 213 (f )
Commission may require carrier to file, in connection with

valuation 213 (f )
Data, announcements and, of radio stations, to be published 303 (p)
Date, effective. See Effective date.
Davis amendment 307(b)
Day communications 201(b)
Decision of the Commission:

Appeals taken from, to the Court of Appeals, District of
Columbia 402 (b )

Application for rehearing 405
Authorized publication of, to be competent evidence in United

States and State courts 4(m)
Copy of, to be filed with the court within 30 days of notice of

appeal . 402 (e)
402 (e)Court of appeals may affirm or reverse, on appeal
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Decision of the Commission-continued SECTION

Effective date 402(c)
Investigations made by the Commission: Included in report

thereof . . 404
Made after rehearing 405
Modification or reversal, right to intervene 402 (d)
Publication of, to be provided for 4(m)
Rehearing . . 405
Reversal. Bee Modification, this topic.
Reversed by the court of appeals 402(e)
Review of the court on appeal from 402 (e)
Service of 413
Under title III, application for rehearing 405
Under part II of title III: Final, subject only to review in

accordance with law 361

Decisions:
Board of employees or Commissioner 5(e)
Division . . . 5(c)

Decrees of the Commission, parties affected by 411(a)
Dedication to public use. See Original cost.
Default in designation of agent of carrier 413
Defendants, joint. See Joint.
Defense, national. See National.
Definitions:

Amateur station 3(q)
Auto -alarm:

On foreign ship 3(x)
On United States ship 3 (x)

Broadcasting . . 3(o)
Carrier . . 3 (h)
Chain broadcasting 3 (P)
Communication by:

Radio . . 3(b)
Wire . . 3 (a)

Connecting carrier 3 (u)
Corporation . 3(j)
Employees, for purpose of Sec. 210 210
Exchange service, telephone 3(r)
Foreign communication or transmission 3(f)
Harbor . 3 (z)
Interested party, for purposes of intervening 402(d)
Interstate communication or transmission 3(e)
Land station 3 (m)
Licensee . 3 (c)
Mobile service 3 (n)
Mobile station 3 (1)

Operator, for purpose of part II of title III. See Qualified
operator.

Passenger . 3 (w) (4)
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Definitions-continued SECTION
Person . 3 (i)
Port . . . 3 (z)
Qualified operator or operator, for purpose of part II of title

III:
On. foreign ship 3(y) (1)
On United States ship 3 (y) (2)

Radio communication 3(b)
Radio station 3 (k)
Radio transmission of energy 3 (d)
Safety Convention 3 (aa)
Ship or vessel 3 (w) (1)

Passenger . . 3 (w) (2)
Cargo . . . 3 (w) (3)

State . . 3 (v)
State commission 3 (t)
Station . 3(k)
Telephone toll service 3 (s)
Transmission of energy by radio 3(d)
United States 3 (g)
Vessel. See Ship.
Wire communication 3 (a)

Demand for radio facilities 307(b)
Department, Navy. See Navy Department.
Department of the Government: President may authorize use

or control of station for radio communication by, during
national emergency 606 (c)

Department of the Government, other than Federal Communica-
tions Commission, to assist in administration of radio laws 329

Deponent, deposition to be subscribed by 409 (f)
Deposition (also see Depositions) :

File promptly with the Commission 409 (g)
Subscribed by deponent 409(f)
Testimony by 409 (e)
Wtiness in foreign country 409(g)

Depositions (also see Deposition) :
Notice of intention to take 409(e)
Persons giving shall be cautioned and sworn to testify to the

whole truth and shall be carefully examined 409(f)
Persons may be compelled to appear and depose and to pro-

duce documentary evidence, the same as if before the
Commission . 409(e)

Who may take 409(e)
Witness giving, entitled to fees 409 (h)

Depreciation 220 (b)
Depreciation charges:

220 (b)Commission to prescribe



512 LAW OF RADIO BROADCASTING

Depreciation charges-oontinued SECTION
Determinations of and orders affecting, of Interstate Com-

merce Commission, for carriers engaged in wire or radio
communication, same force and effect as though made by
this Commission 604(c)

Designation of stations likely to cause interference with distress
signals of ships 320

Destruction of records of carriers 220(e)
Developments or devices, new radio:

Power of examiner to deal with 409(a)
Technical. See Technical developments.

Different compensation. See Compensation.
Direct common control. See Control.
Direct control. See Control.
Direct damage to the complainant; no complaint shall be dis-

missed because of absence of 208
Direction, compass. See Compass.
Directly controlling. See Control.
Director:

Carrier subject to this act, unlawful for, to receive anything
of value with respect to security dealings of the carrier 212

Corporation in which an alien is, power to hold license 310(a)(4)
Payment of dividends from funds belonging to capital ac-

count; unlawful to participate in 212
Unlawful for person to hold position as, in more than one

carrier, subject to this act, unleSs authorized 212
Director of a division (see also Division): Pursuant to designation

may, at any place in United States, administer oaths, examine
witnesses, hold hearing, receive evidence, sign and issue sub-
poenas . 409(a)

Directorates, interlocking 212
Directors: Annual reports of carriers must show names of, salary,

bonus, and other compensation 219 (a)
Directors of the divisions 4(f)
Disadvantage, undue 202(a)
Disaster, public. See Public.
Disclosure of contents of messages: Prohibition not applicable to

Commission investigations 220(e)
Discriminations as to unjust and unreasonable charges, etc 202(a)
Dissemination of radio communications-Broadcasting defined . . . 3(o)
Distress, ships in. See Ships.
Distress signal, false or fraudulent 325(a)
Distress signals:

Interference with the hearing of 321(b)
Requirement of use of minimum power not applicable to

transmission of 324
Station likely to cause interference with 320
Stations on shipboard must be capable of transmitting and

receiving, for over 100 miles by day or night 321(a)
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Distress signals-continued SECTION

Transmitting set on shipboard may be adjusted to maximum
radiation when sending 321(a)

Distress, vessels in. See Vessels.
Distributing officers of communicating centers over which wire or

radio communication may be passed:. Authorized persons to
whom contents, etc., of messages may be divulged 605

Distribution or allocation of radio facilities 307(b)
District where offense committed, venue 505
District attorney to enforce act and punish violations 401(e)
District attorneys to prosecute for recovery of forfeitures 504
District Court of Appeals. See Court of Appeals.
District Court, United States:

Enforces obedience to Commission order 401(b)
In cases of contumacy or refusal to obey a subpoena 409(d)
Interested party may apply to, for enforcement of Commis-

sion order other than for payment of money 401(b)
Jurisdiction over failure of carrier to comply with order for

payment of money 407
Jurisdiction over suits for damages for injuries caused by

failure of carrier to abide by provisions of this act 207
Jurisdiction to issue mandamus commanding compliance with

the act 401(a)
Jurisdiction to issue writs of mandamus 406
Petition for enforcement of order for payment of money 415 (f )
Proceeding for enforcement of the act: Parties which may

lawfully be included 411(a)
District of Columbia:

Carrier to appoint agent in 413
Principal office of the Commission 4(e)
State defined 3(v)
United States, limits of 3 (g)

Dividends:
Annual report of carrier must show those paid 219 (a)
Payment of, from funds belonging to capital account:

Unlawful for officer or director to participate in 212
Division:

Action by, subject to rehearing by the Commission 5(e)
Business of the Commission may be assigned to 5(b)
Chairman of, elected by the members 5(a)
Commission:

Director for each, appointed without regard to civil -
service laws or Classification Act of 1923 4(f)

Direct assignments to 5(b)
Decision, order, powers, report of: Same force and effect as

if made by the Commission 5(c)
Duties and obligations of: Similar to that of the Commission 5(c)
Functions of the Commission may be assigned to 5(b)

33
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Division --continued SECTION
Order referring matter to, may be amended, modified, supple-

mented, or rescinded at any time by the Commission 5(b)
Seal of, same as that of the Commission 5(e)
Secretary of, same as Commission 5(e)

Division of charges 201(a)
Divisions, three 5(a)
Divulgence of contents of messages or communications 605
Documentary evidence 409 (e)
Documents:

Carrier's, open to examination and inspection 220(e)
Production of, in response to subpoena 409 (e )
Production of: No person excused from, on the ground that

what is required of him may tend to incriminate or subject
him to a penalty 409 (i)

Relating to any matter under investigation by the Commis-
sion . 409(b)

Duties of station operator 803 (1)

Earnings of carriers to be shown in annual report 219 (a)
Easement granted by United States, State, or city 213(d)
Effective date:

Decisions of the Commission 402 ( e)
Schedules must provide for 203(a)

Effective date of order of revocation 312 (a)
Effective date of the act 607
Emergency licenses 308 (a)
Emergency, national. See National.
Emergency service. See Service.
Employees:

Annual report of carrier to show number of, and salaries.... 219 (a)
Board of, assigned to do work of Commission 5 (e)
Commission: Not to divulge information gathered while

employed by the Commission 220 (f )
Defined, for purpose of Sec. 210 210
Federal Radio Commission 603 (a)
Furloughed, pensioned, and superannuated: Entitled to

franks and passes 210
Qualifications of 4(b)
Transportation expenses to be allowed 4(g)

Employees and their families. See Franks.
Encouragement for larger and more effective use of radio in pub-

lic interest: Commission to furnish 303 (g)
Energy, electrical. See Electrical energy.
Energy, transmission of. See Transmission.
Enforcement of an order for payment of money. See Orders.
Enforcement of orders of the Commission. See Order.
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Enforcement of the act: SECTION
By the Commission, in general 1
Proceedings for:

Parties which may be lawfully included 411(a)
Prosecuted by district attorney under direction of

Attorney General 401(c)
Engineers . . . 4 (f )
Enjoining orders of the Commission 402(a)
Entries, failure to make full and correct, etc., misdemeanor 220 (e)
Entry, accounting: Burden on person making to justify 220 (c)
Entry, false 220(e)
Equal opportunities for use of broadcasting station 315
Equipment:

Annual report of carriers to show cost of 219 (a)
Radio station on shipboard 321(a)
Transactions of carriers relating to furnishing of 215 ( a)

Ether, waiver of, claim to the use of 304
Evidence:

Administration of title III. See Title III.
Documentary 409(e)
In connection with application for radio license 402(c)
May be received by director, examiner, or Commissioner 409(a)
Tending to incriminate 409(i)

Examination, public. See Public inspection.
Examiners:

Appointment . . 4(f)
Cases heard by 409(a)
Powers of (see also Title III) 409 (a)

Exchange, Service:
Defined

221(b)
ExchangeNo

jurisdiction over, if subject to local regulation
Exchange area: Telephone service between 3(s)
Exchange of radio communications or signals 322
Exchange of service contracts 201(b)
Exchange -service charge 3(r)
Exclusive traffic arrangements 311
Existing station license. See License.
Expediting act, approved February 11, 1903 401(d)
Expenditures of the Commission 4(g)
Expenses of prosecutions for recovery of forfeitures 504
Expenses, costs and. See Costs and expenses.
Expenses necessary for transportation 4(g)
Experimental use of frequencies 303 (g)
Expiration of license. See License.
Extension of or operation of new lines 214(a)
Extensions of carriers' property: Commission to keep itself in -

213 (e)formed on cost of
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Facilities : SECTION
Communication service. See Service.
Exchange service, wire telephone 221(b)
For operating through routes 201(a)
Incidental to radio transmission 3(d)
Intrastate . 2 (b)
Radio broadcasting, allocation of fixed percentage of, to non-

profit programs 307(c)
Radio communication. See Communication.
Radio transmission 3 (b)
State commission 410 (b)
Supplementing of existing: Certificate not necessary 214 (a)
Wire communication. See Communications.

Fact, statement of. See Statement.
Failure to obey orders. See Orders.
Failure to operate substantially as set forth in the license 312(a)
False entry, misdemeanor 220 (e)
False signal of distress or communication relating thereto 325 (a)
False statements:

Application . 312(a)
Application for permit to originate sound waves to be broad-

cast by foreign stations received in United States 325(c)
Statement of fact required by section 308: License may be

revoked because of 312 ( )

Federal Communications Commission (see also Commission) :
Authority to enforce Clayton Act 602(d)
Referred to as the " Commission " 4(a)

Federal courts. See United States courts.
Federal Radio Cornmission 

Appropriations and unexpended balances of 603 (c)
Employees . 603(a)
Hearing, investigation, or proceeding commenced or pending

before, at time the Commission is organized 604(a)
Members, offices abolished 603 (a)
Officers (except members) 603 (a)
Orders, determinations, rules, regulations, permits, contracts,

licenses, and privileges 604(a)
Property and records of 603(b)

Federal Reserve Board to enforce Clayton Act 602(d)
Federal Trade Commission :

Enforce Clayton. Act 602(d)
Proceedings of, to enforce antitrust laws 313

Fees
Magistrates taking depositions 409 (h)
Witnesses giving depositions 409 (h)
Witnesses summoned before the 'Commission 409(h)

Fifteen days' notice. See Revocation order.
Final valuations of Interstate Commerce Commission 604(e)
Finances: Transactions of carriers relating to furnishing of 215 (a)
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Financial ability of applicant to construct and operate station: SECTIoN
Application for construction permit must show 319 (a)

Financial operations: Annual report of carriers must show, for
each year 219(a)

Financial qualifications:
Applicant for license to operate radio station:

Must be set forth in the application 308 (b)
Finding of public convenience, interest and necessity: Applica-

tions for licenses 309 (a)
Findings by the Commission 407
Findings of fact by the Commission:

Basis of an award of damages 404
Supported by substantial evidence, conclusive on appeal 402(e)

Fines (also see Forfeitures, Penalties, Violations):
Violations of section 316 316
Violations of the act, punishment for which is not fixed else-

where (other than a forfeiture) 501
For hire : Common carrier, defined 3 (h)
Force, physical. See Physical.
Foreign and interstate commerce:

Competition in 314
Jurisdiction over 1
Manufacture and sale of and trade in radio apparatus and

devices entering into or affecting (monopolies) 313
Restraint of, prohibited 314

Foreign communication. See Communication; Communications.
Foreign communication companies 412
Foreign communication service. See Service.
Foreign corporation. See Corporation; License.
Foreign countries: Use of naval stations to communicate with 327
Foreign country:

Commercial communication between United States and a
license for a station to be used in 308(c)

Radio station in a, received in United States 325(b)
Witness in, deposition of 409(g)

Foreign government. See Corporation; License.
Foreign ship:

Person sending radio communications or signals on, while
within jurisdiction of United States 306

Radio installation and compass required on certain classes 351 ( a )
Exemptions 352

Foreign station: Geographically located or having power output
so that it is consistently received in United States 325(b)

Foreign telephone toll service. See Service.
Foreign transmission. See Transmission.
Foreign transmission by radio. See Transmission.
Foreign vessels in United States territorial waters, stations on 321 (b)
Forfeiture, automatic. See Construction permit.
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Forfeitures (also see Fines; Penalties; Violations): SECTION
District attorney to prosecute for recovery of 504
May be recovered by way of libel, in case of ship 504None are to be enforced on account of any evidence given

under compulsion after privilege against self-incrimination
has been claimed 409(1)

Prosecutions for recovery of 504
Rebates . .

503
Violations of part II of title III 362

Mitigation or remission by Commission 504(b)Form of licenses. See License.
Formal application. See Application.
Franchise granted by United States, State, or city 213 (d)
Franchises, carriers; annual report of carrier to show cost of 219 (a)Franks and passes

210
Fraudulent signals of distress or communications 325(a)
Free speech: Right of, by means of radio communication 326Frequencies:

Application for construction permit must set forth 319(a)
Application for license must set forth 308(b)
Assigned to each individual station by the Commission 303 (c)
Assignment of, prohibited without permit 310 (b)
Changes in 303(f)
Distribution of, among States and communities 307(b)
Experimental use of 303(g)
Government radio stations, frequencies for 305 (a)
Transfer of, prohibited unless found to be in the public

interest . 310(b)
Use of, new kind-Power of examiner with respect to 409 (a)

Frequencies, bands of-Assigned to various classes of stations 303(c)
Frequencies designated for distress signal: Licensed radio

operator to be kept listening in on 320
Frequencies which will interfere with a distress signal: Radio

stations will cease all sending on 321(b)
Frequency:

Claim to the use of any particular 304
Station on shipboard must be equipped to transmit on the,

specified by the Commission 321(a)
li`unetions of the Commission. See Commission.
Funded debt: Annual report of carrier must show information

as to 219(a)
Furloughed employees 210

General counsel 4(f)
General form of licenses (see also License; Licenses): Prescribed

by the Commission 309(b)
General public service. See Public.
General sessions of the Commission held in District of Columbia 4(e)
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Gift enterprise. See Lottery. SECTION

Government aid. See act of August 7, 1888.
Government communications 201 (b )

Government department: President may authorize use or control
of station for radio communication by, during national
emergency . 606 (c)

Government, Federal. See Federal Government.
Government, foreign. See Foreign Government.
Government stations:

Call letters to be designated by the Commission 305 (e)

Construction permit not required for 319(b)
Not subject to sections 301 and 303 305(a)
On board naval and other Government vessels while at sea 305 (a)

Private or commercial land stations interfering with 323(a)
Priority must be given by, to radio communications or signals

relating to ships in distress 321(b)
Requirement of use of minimum power applicable to 324

Time of operation, where interference exists with private
station, fixed at first 15 minutes of each hour 323 (a)

Transmitting radio communication or signal not relating to
Government business 305(a)

Government vessels, radio stations on board 305 (a)
Governor: Notified when application for consolidation of tele-

phone companies is set for hearing 221(a)
Granting of license. See License.
Great Lakes, and inland waters: Commission to make special

study of radio requirements for ships navigating 602 (e)

Greater compensation. See Compensation.
Guam. See Naval stations.

Hawaii. See Naval stations.
Hearing (also see Hearings):

Applicant given opportunity for, if Commission fails to grant
license upon examination of application 309 (a)

Application for authority to consolidate telephone companies 221(a)
Attendance of witnesses and production of documentary

evidence at any 409 (c)

Certificate of public convenience and necessity 214(b)
Charges, classifications, practices, regulations: As to whether

in violation of the act 205 (a)

Classification of property of carriers furnishing telephone toll
service . 221(e)

Commenced or pending before Federal Radio Commission,
Interstate Commerce Commission, or Postmaster General
at time this Commission is organized 604(b)

Commissioner not to participate in, if has pecuniary interest 4(j)
District court must give, before enforcing Commission orders 401(b)
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Hearing (also see Hearings)-continued SECTION
Joint board appointed by the Commission may hold, in same

manner as Commission, or member thereof 410 (a)
Lawfulness of any new charge, classification, etc 204
New charge, classification, practice, regulation............204
On. complaint against carrier 209
Opportunity for:

Commission may make valuation of property of carrier
after 213 (a)

Must be given when Commission is compelling physical
connection between two carriers 201(a)

Operator given, upon notice of suspension of license 303(m) (2)
Proposed revocation order 312 ( a)
Suspension of charges, practices, etc 204
Time and place of, paplicant notified 309 (a)

Hearing a distress signal: interference with 321(b)
Hearing, public. See Public hearing.
Hearings (also see Hearing; Public hearing):

Administration of title III. See Title III.
May be held, pursuant to designation, by director of a divi-

sion, examiner, or member of the Commission 409 (a)
Proposed increased charges: Commission to give preference to

410(b)2Hearings, joint: Held with State commissions
Hours of day:

Applicant for license must set forth, during which it is pro-
posed to operate 308(b)

Application for construction permit must set forth proposed
operating time 319 (a)

Hours of operation, distribution of, for radio facilities 307(b)

Illumination of radio towers 303 (q)
Imprisonment. See Fines; Forfeitures; Penalties; Punishment;

Violations.
Improvements:

Annual reports of carriers must show amount expended on,
how expended, and character of improvements 219(a)

Property of carriers: Commission to keep itself informed on 213(e)
Improvements, technical. See Technical improvements.
Increased charge: Burden of proof on carrier to justify 204
Indecent language: No person to utter, by means of radio com-

munication . 326
Indirect common control. See Control.
Indirect control. See Control.
Indirectly controlling. See Control.
Individual: Person defined as 3 (i)
Information:

Collected by the Commission: Contents of Annual Report to
Congress . . 4(k)
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Information-continued SECTION

Gathered while employed by the Commission: Not to be
divulged except as directed 220(f)

Requests for, as to course, location, or compass direction by
a vessel 323(b)

Information concerning a gift enterprise or lottery. See Lottery
Information, secret, affecting national defense. See National

defense.
Injunction: District court may use, to enforce Commission orders

other than for payment of money 401 (b )
Injunction against orders of the Commission 402 (a)
Inland and coastwise waterways service: Stations on board

vessels of 305(b)
Inquiries: Commission may institute, on its own motion 403
Inquiries of the Commission, parties included 411 ( a)
Inspection:

Accounts, records, memoranda, documents, papers, and cor-
respondence of carriers subject to, by the Commission 220(c)

All radio installations subject to act or treaty 303 (n)
Equipment on United States ships subject to part II of

title III 360(b)
Transmitting apparatus 303(n)

Inspectors . . . 4 (f )
Instructions of vessels in distress 321(b)
Instrumentalities:

Incidental to radio transmission 3(d)
Radio transmission 3(b)
Wire communication 3 (a)

Instruments used by ship stations. See Ship station.
Intercepted communication, unlawful to divulge contents, etc 605
Intercommunicating service: Exchange service, defined 3 (r)
Interest, pecuniary. See Pecuniary interest.
Interest, public, convenience and necessity. See Public con-

venience.
Interested party:

For purpose of intervening on appeal from decision of the
Commission . 402 (d)

Furnished with notice of appeal from decisions of the Com-
mission . . . 402(c)

Intervening in appeal from decision of the Commission:
Court may enter judgment for costs in favor of or

against, depending on the issues before the court and
the decision . . . 402 (f )

May petition for certiorari to have judgment of court of
appeals reviewed by the Supreme Court 402 (e)

May enjoin any construction, acquisition, operation, or exten-
sion contrary to section 214 214(c)

Proceedings of the Commission to be public on request of 4(j)
Interested person. See Interested party.
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Interference: SECTION
Between Government and private radio stations 323 (a)
Between radio stations, regulations to be made to prevent 303 (f )
Rules and regulations designed to prevent:

Government radio stations to conform to, when trans-
mitting non -Government business 305(a)

Radio signals and communications transmitted' on for-
eign ships in jurisdiction of United States must con-
form to 306

Station shall refrain from sending radio communications or
signals until, will not be caused thereby, except when
engaged in answering or aiding a ship in distress 321(b)

Transmitting set of station on shipboard may be adjusted
to maximum of radiation when sending radio communica-
tions or signals of distress irrespective of the amount of
interference caused 321(a)

Interference, prevention of 303 (f)
Interference with other radio emomunications or signals: Licensee

allowing, subjects operator to having license suspended 303 (m)
Interference with the right of free speech. See Free speech.
Interference with distress signals of ships 320
Interlocking directorates 212
International agreement: Secretary of the Navy may be re-

strained by, in. fixing rates, conditions, terms, etc., for use of
naval radio stations 327

International radio matters: Philippine Islands and Canal Zone
represented in, by Secretary of State 328

International wire or radio communications treaty or convention
to which United States is a party, person violating 502

Interstate commerce. See Foreign commerce.
Interstate Commerce Act, amended, certain sections repealed 602(b)
Interstate Commerce Commission:

Clayton Act, enforcement of 602(d)
Determinations by, of depreciation charges 604(c)
Duties, functions, and powers of, under act of Aug. 7, 1888

(25 Stat. 382), imposed upon and vested in the. Commis-
sion . 601(a)

Final valuations by, and orders relating thereto 604(c)
Hearing, investigation, or proceeding commenced or pending

before, at time the Commission is organized 604(b)
Orders, determinations, rules, regulations, permits, contracts,

licenses, and privileges 604(a)
Provisions of 38 Stat. 219, relating to enforcing or setting

aside orders of, applicable to this Commission 402 (a)
Records relating to duties, powers, and functions conferred

on Federal Communications Commission 663(b)
To complete valuation of certain properties subject to this

act . 213 (g)
Interstate communication. See Communication.
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Interstate communication service. See Service. SECTION

Interstate line: Unless proposed. construction, etc., of a line will
become part of, certificate not required 214(a)

Interstate radio transmission. See Radio.
Interstate telephone toll service. See Service.
Interstate transmission. See Transmission.
Interstate transmission by radio. See Transmission.
Intervening party on appeals from decisions of the Commission 402 (c)
Intervenor:

Costs, when appeal is taken 402 (f )
May petition for certiorari for review by Supreme Court 402(e)

Intimidation: Unlawful for person to obstruct or retard com-
munication by wire or radio while United States is at war, by 606(b)

Intrastate communication service 2(b)
Intrastate operations of carriers: State commission, defined 3(t)
Inventions, new: Commission to keep informed on 218
Inventory of property owned or used by carrier 213(b)
Investigation (see also Investigations):

Commenced or pending before Federal Radio Commission,
Interstate Commerce Commission, or Postmaster General
at time this Commission is organized 604(b)

Expenses incurred in making 4(g)
Pending before the Commission: Testimony may be taken by

deposition . . 409(e)
Investigations :

Commission:
Entered of record 4(1)
Made with reference to parties deemed to be lawful by

section 411(a) equally with 7.'espect to carriers 411(a)
Public records in custody of Secretary received as prima-

facie evidence 412
Complaint authorized by any provision of the act 403
Contracts of carriers 215(c)
Instituted upon the Commission's own motion: Authority

conferred by section 5(e), not applicable 5(e)
Need for further legislation to harmonize or cooperate with

State Commission 220 (j)
Report of, by the Commission 404
Specifically required by this act 5(e)
Telegraph companies furnishing wire telephone service 215 (b )
Telephone companies furnishing wire telegraph service 215(b)
Transactions of carriers 215(a)

Investment:
Carrier 's property:

Commission to keep itself informed on changes in 213 (e)
Islands, Philippine. (See Philippine Islands.)

Joint boards, powers, and functions 410 (a)
Joint charges. See Charges.
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SECTION
Joint defendants, carriers as 411 (b )
Joint hearings. See Hearings.
Joint plaintiffs: Parties to a single order awarding damages may

be joined as 411(b)
Joint -stook company:

Corporation defined as 3(j)
Person defined as 3 (i)

Joint suit in a proceeding to enforce order for payment of money 411(b)
Judge of a county court may take depositions 409(e)
Judge of any United States court may take depositions 409 (e)
Judge of court of common pleas of United States may take deposi-

tions . . 409 (e)
Judge of Supreme or superior court may take depositions 409 (e)
Judgment:

Court of appeals, on appeal from decision of the Commission 402(e)
For costs: Court may enter, in favor of or against an appel-

lant and/or an intervenor, but not against the Commission 402 (f )
Judgments on suits commenced prior to organization of the Com-

mission . 604(d)
Judicial Code, section 238(1): Applies to suits in equity arising

under title II of this act wherein the United States is com-
plainant . . 401(d)

Judicial Code, section 145 of: Suit for additional compensation
for use by Government of station for radio communication dur-
ing national emergency 606(d)

Judicial notice 4(h)
Judicial review of appeals from decision of the Commission 402 (e)
Jurisdiction:

Control as an element of jurisdiction 2(b) (2)
Foreign or interstate commerce 1
Limits of 2 (b )
Radio communication:

Canal Zone 2
Foreign, interstate, intrastate 1, 2
Philippine Islands 2

Radio transmission:
Canal Zone 2

Foreign, interstate 2, 301
Philippine Islands 2

Suits for damages caused by carrier's failure to observe pro-
visions of this act: United States district courts 207

Title III, radio 301
Wire communication 1, 2
Wire telephone exchange service: None conferred 221(b)

Jurisdiction and control of the Commission. See Commission.
Just charge. See Charge.
Just classification. See Classification.
Just compensation. See Compensation.
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Just practice. See Practice. SECTION

Just rates (also see Charges) : Prescribed by Secretary of Navy
for use of naval stations 327

Just regulation. See Regulation.
Justice of Supreme or superior court may take depositions 409 (e)

Lack of applications. See Applications.
Land station 3 (m)
Land station open to general public service between the coast

and vessels at sea 322
Land stations, interfering with Government stations 323 (a)

Mobile service, defined 3 (n)
Land stations, Government. See Government.
Language: Indecent, obscene, or profane, not to be uttered by

means of radio communication 326
Language, obscene or profane:

Licensee transmitting, radio communications containing:
Operator's license may be suspended upon sufficient proof

thereof . . 303 (m)
Law books, necessary expenditure 4(g)
Lawful notice. See Notice.
Lawful parties. See Parties.
Lease, consolidation of telephone companies by purchase of 221 ( a)
Legislation:

Recommendations in annual report
to Congress 4(k)

To further harmonize powers of this and State commissions:
Commissions to investigate and report on 220 (j )

Less compensation. See Compensation.
Lessening of competition. See Competition.
Letter communications 201(b)
Letters, call. See Call letters.
License (see also Licenses):

Alien or representative of any alien may not be granted 310 (a) (1)
Application for. See Application.
Assignment or transfer of in violation of this act prohibited 309(b) (2)
Assignment prohibited, unless Commission finds same to be

in the public interest 310(b)
Automatic radio devices, Commission may make special regu-

lations for 318
Corporations, certain, ineligible to hold license 310 (a)
Distribution or allocation 307 (b)
Expiration . . 307(d)
Expiration of original 307 ( e)
Failure to operate substantially as set forth therein 312 (a)
Foreign corporation may not be granted 310(a) (3)
Foreign government or representative thereof may not be

granted . 310(a) (2)
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License (see also Licenses)-continued SECTION

Granted by the Commission:
If public convenience, interest, and necessity will be

served thereby 307(a)
Upon written application received 308 (a)

Granted by United States, State, or city: Not included in
original cost of property owned or used by carrier 213(d)

Granted under this act, may be revoked 307(d)
Granting of, shall not stop United States or person aggrieved

from proceeding against such person for certain purposes 311
Holder of construction permit to be issued 319 (b)
Holder of radio -station license defined 3 (c)
Issued after construction permit 319 (b)
Issued subject in terms to the right of use or control con-

ferred by section 606 of this act 309(b) (3)
Modification:

Commission may order 312 (b )
Granted upon written application 308 (a)

On United States vessels or aircraft 308(a)
Operation of a broadcasting station, term 307(d)
Operator's. See Operator.
Permission to originate sound waves to be broadcast by

foreign station received in United States 325(c)
Permits for station on United States vessel at sea 308 (a)
Persons ineligible to hold 311
Provisions, compulsory 309(b)
Renewal:

Commission limited to and governed by same considera-
tions affecting original application 307(d)

Granted upon written application therefor received by
the Commission 308(a)

Not to be granted more than 30 days prior to expiration
of original license 307(e)

On vessels or aircraft of United States 308 (a)
Representative of a foreign government may not be granted 310(a) (2)
Representative of any alien may not be granted 310(a) (1)
Revocation may be caused by 312 (a), 313
Rights granted therein not to be transferred 310(b)
Stations intended to be used for commercial communication

between United States and a foreign country 308(c)
Transfer prohibited 310(b)
Under part II of title III:

Contain particulars with reference to items specifically
required . 360 (a)

Certificate of compliance, placed on 3601(b)
Waiver of any claim to use of a frequency or of the ether 304
Licensed stations: Nature of service prescribed by the Commis-

sion for each class and for each station as required by public
convenience, interest, and necessity 303 (b)
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Licensee: SECTION

Complained of, furnished with copy of report of investigation 4(1)
Consent of, to changes in operating assignment 303(f)
Damaging or permitting radio apparatus to be damaged 303 (m)
Defined . 3 (c)
Failing to obey orders of master of vessel on which he is

employed 303 (m)
Frequencies authorized to be used by, assignment prohibited 310 (b)
Interfering with any other radio communications or signals 303 (m)
License revoked because of violation of antitrust laws 313
Notified of revocation order 312 (a)
Permitting any legally qualified candidate for public office

to use broadcasting station 315
Power of censorship. See Power.
Signs applications under oath or affirmation 308(b)
Signs statement of fact under oath or affirmation 308(b)
Subpena issued against 409(d)
Transmitting radio communications containing profane or

obscene words or language 303 (m)
Transmitting superfluous radio communications or signals . . 303 (m)
Violating antitrust laws 313
Violating any Federal act or treaty or regulation thereunder

which Commission is authorized by this act to administer 303 (m)
Licenses (see also License):

Application for. See Application.
Issued, made, or granted by Federal Radio Commission, Inter-

state Commerce Commission or Postmaster General with
respect to duties, powers, or functions transferred to this
Commission and still in effect 604(a)

Stations on vessels or aircraft of United States 30S(a)
Submarine cable. See Submarine.

Licensing of radio stations, jurisdiction over. See Jurisdiction.
Lifeboats, radio station on: Required on motor lifeboats under

rules of Commission to conform to treaty or statute 355
Line, branch. See Branch line.
Line, local. See Local line.
Line, terminal. See Terminal line.
Lines acquired under section 221: Certificate not required to

operate, construct, etc. 214(a)
Local line: Certificate not required to construct, acquire, or

operate . . . 214(a)
Local standard time: Time of operation of certain Government

stations gaged by 323 (a)
Localities in Alaska: Naval station may be used for transmission

and reception of messages between 327
Locality (see also Naval stations):

Unlawful for carrier to discriminate against 202(a)
Unlawful for carrier to subject, to any undue or unreasonable

prejudice or disadvantage 202 (a)
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SECTION
Location: Vessel requests for information as to 323(b)
Location of individual or classes of stations fixed by the Com-

mission . . 303 ( d)
Location of proposed station. See Application.
Location of radio broadcast studio. See Studio.
Lottery or gift enterprise, broadcasting of 316

Maintenance of radio broadcast studio. See Studio.
Management. See Carriers.
Mandamus:

District courts have jurisdiction to issue: To enforce provi-
sions of the act 401(a)

To compel carrier to furnish facilities or service 406
Manufacture of radio apparatus or devices entering into or affect-

ing interstate or foreign commerce 313
Manufacture or sale of radio apparatus 311
Maps: Commission may require carriers to file, in connection with

valuation . 213 (f)
Master of a ship:

Authorized person to whom contents, etc., of messages
may be divulged by person receiving or transmitting and
serving under 605

Failure to obey orders of, subjects operators to having
license suspended 303 (m)

Supreme control over radio installation, operators, watches,
etc 358

Maximum charge. See Charge.
Mayor of a city may take depositions 409(e)
Meaning of a wire or radio communication. See Communication
Meaning of an intercepted communication. See Communication
Mechanical reproduction of sound waves. See Sound waves.
Members :

Commission. See Commissioners.
Federal Radio Commission. See Federal Radio Commission.
Joint boards. See Joint boards.

Memoranda. See Carriers: Accounts.
Menace to air navigation. See Towers.
Message, transmission of : When cause of action accrues with

respect to 415(e)
Messages (see also Communications):

Apparatus of radio station on shipboard must be capable of
transmitting and receiving, for over 100 miles by day or
night . 321(a)

Press. See Naval stations.
Private commercial. See Naval stations.
Reception or transmission of, by naval stations. See Naval

stations.
Method of valuation 213 (f )
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Methods of competition, unfair. See Competition. SECTION
Mileage. See Witnesses.
Minimum amount of power necessary. See Power.
Minimum charge. See Charge.
Misdemeanor:

Refusing or neglecting to supply evidence pursuant to lawful
requirements of the Commission 409 (j )

Violation of section 220(e) 220 (e)
Mitigation: See Forfeitures.
Mobile service:

Defined . . . 3 (n)
No charge to be made by any United States ship or station in,

for transmission, receipt, or relay of dangers to navigation 357(b)
Mobile station: Defined 3(1)

Foreign communication or transmission 3 (f)
Radio communication with 3 (m)

Mobile stations:
Interchange of messages 322
Mobile service 3(n)

Mobile stations of the United States Army. See United States
Army.

Mobile vessels. See Vessels.
Modification of construction permit. See Construction permit.
Modification of license. See License.

for. See Application.
Modification of orders of the Commission See Orders.
Money, orders for payment of. See Orders.
Monitoring radio stations of the Federal Radio Commission 603 (b)
Monopolies, unlawful. See Clayton Act.
Monopolies, unlawful restraints and. See Unlawful.
Monopoly: Unlawful creation of, in any line of commerce 314
Monthly reports. See Carriers.
Movement of traffic: Commission to prescribe form, etc., of

accounts, memoranda, and records for carriers to use when
reporting . 220(a)

Municipal organization complaining of failure of carrier to abide
by the act 208

National defense:
Commission may withhold publication of records or proceed-

ings containing secret information affecting 4(j)
Purpose of act 1

National defense and security: Preferential communications 606 (a)
National emergency:

President may authorize use of radio stations, during 606(e)
Presidential proclamation of, suspension of rules 606 (e)

Nature of service of radio stations fixed by Commission 303 (b )
Naval and other Government vessels. See Government vessels
Naval stations 327

34
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Navigation, air. See Air navigation. SECTION
Navy Department. See Naval stations.
Navy, Secretary of the. See Secretary.
Necessary employees. See Employees.
Necessary expenditures of the Commission 4 (g)
Neutrality of the -United States, preservation of 606 (c)
New charge. See Charge.
New classification. See Classification.
New Rind of use of frequencies. See Frequencies.
New practice. See Practice.
New regulation. See Regulation.
New uses for radio: Commission to study 303 (g)
Newspaper published by citizens of United. States in foreign

countries: Press messages offered by, may be received or trans-
mitted by naval stations 327

Newspaper published in United States, its Territories or posses-
sions: Press messages offered by, may be received or trans-
mitted by naval stations 327

Night communications 201(b)
Nominee. See Joint board.
Nonprofit activities and radio programs. See Commission, study.
Normal communication requirements. Bee Naval stations.
Notary public, disinterested, may take depositions 409(e)
Notice:

Alterations in system of accounts 220(g)
Applicant given, if Commission fails to grant license on ex-

amination of application 309 (a)
Carrier served with, when property used in telephone toll

service is classified 221(e)
Changes in charges, etc., on file with the Commission 203(b)
Effective date of schedules 203(d)
Hearing on new charge, practice, etc. 204
Judicial: Official seal of the Commission to be accorded 4 (h)
Modification of license order 312(b)
Operator given written, if Commission suspends license 303(m) (2)
Revocation of license order 312 (a)
Served on Governor of each State concerned, when certificate

is applied for 214(b)Taking of depositions(409(e)
Notice of appeal. See Appeal.
Notices of the Commission: Service of, made upon agent of car-

rier by leaving copy at his office or usual place of residence 413

Oath:
Applicant for construction permit signs application under . 319 (a)

Oaths:
Administration of title, III. See Title III.
By whom administered 409(a)

Obscene language or words:
No person to utter, by means of radio communication 326
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Obscene language or words-continued SECTION

Radio communications containing, may cause suspension
operator's license 303 (m)

Obstruction of wire or radio communication. See Communica-
tion.

Offenses (see also Penalties; Violations) :
Begun in one jurisdiction and completed in another: Trial

may be handled in either jurisdiction 505
Failure to keep or submit accounts, records, etc., as required

by the Commission 220(d)
Failure to supply evidence in accordance with lawful demand

of the Commission 409 (j)
Trial of, under this act 505

Office furniture and equipment of Federal Radio Commission . 603 (b )

Office public, See Public office.
Office supplies: Necessary expenditure 4(g)
Officer (see also Director ) :

Carrier. See Carrier.
Commission. See Commission.
Government department, on duty in United States territory,

possession, or United States 329

Commission may designate, to assist in administration of
United States radio laws 329

Officers:
Annual report of carriers must show names of, salary, bonus,

and other compensation 219(a)
Appointed by Commission subject to civil -service laws and

Classification Act of 1923 4(f)
Person failing to obey Commission order, other than for pay-

ment of money: District court to restrain further disobe-
dience . 401(b)

Officers and their families. See Franks.
Offices of members Federal Radio Commission abolished 603(a)
Official act. See Commission.
Official seal. See Commission.
Offset or rebate 503
Operating expenses:

Annual report of carrier must show 219(a)
Depreciation charges: Commission to prescribe classes of

property for which, may be included 220 (b)
Operating time (see also Time of operation) :

Application for construction permit must set forth the pro-
posed . 319(a)

Changes in, of radio stations 303 (f)
Radio station, determined by the Commission 303(c)

Operation date proposed. See Construction permit.
Operation of a broadcasting station, license for. See License.
Operation of new line or extension. See Extension.
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Operation of station: SECTION
Construction permit must show earliest and latest dates

between which, is expected to begin 319(b)
Failure to substantially comply with the license: License

may be revoked because of 312(a)
On United States vessel at sea. See Permit.
Other than broadcasting, license for. See License.
Partially constructed 319 (a)

Operation of submarine cables in United States: Aet relating to
See Act entitled.

Operation of telegraph lines. See Act of August 7, 1888.
Operation of transmitting apparatus. See Apparatus.
Operator to listen in on frequencies designated for signals of

distress . 320
Operator's license:

Necessary for operation of transmitting apparatus 318
Automatic radio devices, Commission may make special

regulations for 318
May be waived or modified by Commission except in

certain cases 318
Order suspending, held in abeyance pending result of

hearing . . 303(m) (2)
Suspension of, not to take effect until 15 days after receipt

of written notice by 303(m) (2)
Operator, station:

Classified by the Commission according to duties to be
performed . . 303 (1)

Licenses:
Causes for suspension enumerated 303 (m)
Forms, fixed by the Commission 303 (1)
Issued to United States citizens found by the Commission

to be qualified 303 )
Qualifications, fixed by the Commission 308 (1)
Under part II of title III:

Qualified operator:
Defined . . 3(z)
Number and experience 353 (a), (b)
Required on certain classes of ships 351(a) (1)
Watch to be kept by 353 (e), (d)

Opportunity for hearing:
Applicant given, if Commission fails to grant license upon

examination of application 309 (a)
Commission must give, when compelling physical connection

of two carriers 201(a)
Commission must give, when requiring carrier to provide

itself with adequate facilities for performing its service as
a common carrier and to extend its line 214(d)

Operator given, upon notice of suspension of license 303(m) (2)
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Opportunity for use of broadcasting station. See Broadcasting SECTION
station.

Oral argument: Commission to hear, at request of either party
when case is heard. by examiner 409(a)

Order for investigation and hearing 205 (a)
Order of modification 312(b)
Order of revocation 312(a)
Order of the Commission (see also Orders; Commission):

Duty of every person to observe and comply with 416(c)
Modification 416(b)
Rehearing 405
Served upon designated agent of carrier in city of Washing-

ton, unless otherwise provided 416(a)
Service of, made upon agent of carrier by leaving copy at his

office or usual place of residence 413
Suit on petition for relief from failure of carrier to comply

with order for payment of money: Prima-facie evidence
of the facts therein stated 407

Suits to annul, enforce, enjoin, set aside, or suspend: Provi-
sions of act of October 22, 1913 (38 Stat. 219), relating to
setting aside or enforcing orders of Interstate Commerce
Commission made applicable to 402 (a)

Suspension . 405
Under title III: Application for rehearing must be made in

20 days 405
Orders:

Board of employees assigned to do work of the Commission 5 (e)
Same force and effect as if issued by the Commission 5(e)

Cease and desist. Sea Cease and desist.
Commission (see also Order of the Commission):

Amendments thereto 5(e)
Directing carrier to pay damages awarded after a hear-

ing on complaint 209
Included in written report of investigations made by the

Commission . . 404
Modification . 5(e)
Physical connection bewteen carriers 201 (a)
Referring any of its work to a Commissioner or board of

employees 5(e)
Rescission . . 5(e)
Supplements thereto 5(e)
Suspension of operator's license 303(m) (2)

Commissioner assigned to do work of the Commission 5(e)
Division 5 ( c)
Interstate Commerce Commission on valuation or deprecia-

tion . . . 604(e)
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Orders-continued SECTION

Issued, made, or granted by Federal Radio Commission,
Interstate Commerce Commission, or Postmaster General
with respect to duties, powers, or functions transferred to
this Commission and still in effect 604(a)

Master of vessel on which operator is employed: Failure to
obey subjects operators to having licenses suspended 303 (m)

Referring any matter to a division 5(b)
Relating to preference of communications in times of war 606(a)

Orders for payment of money:
Commission may issue, after hearing on complaint 209
Failure of carrier to comply with 407
Petition for enforcement 415 (f )
Suit for enforcement 411(b)

Orders, other than for payment of money:
Continue in force until further order 408
District court enforces by injunction or other proper process 401(b)
Effective date 408
Failure to obey: Interested party may apply to district court

for enforcement - 401(b)
Organization, municipal. See Municipal organization.
Orient. See Naval stations.
Original cost:

Defined by the Commission 213(c)
Property of carrier: Commission may require information

necessary to ascertain 213 (f )
Property owned or used by carrier:

Nothing included in report of, for easements, franchises,
licenses granted by governments 213(d)

Portion which cannot be calculated from accounting or
other records 213 (c)

Report of, shall show sources from which the report was
obtained . 213(c)

Statement showing, of property owned or used by carrier:
Property to be classified by the Commission 213 (c)

Original license. See License, Renewal.
Originating station: Authority of, required for a rebroadcast of a

program 325(a)
Overcharges:

Complaint against carrier for recovery of damages not
based on 415(b)

Defined for purposes of section 415 415 ( g)

Recovery of 415(c)
Ownership of proposed station. See Application.
Ownership of stocks, bonds, or other securities of any corporation

subject to this act:
Commissioners . . 4 (b )

Employees . 4(b)
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'Pacific coast of United States. See Naval stations. SECTION

Paid matter: Broadcasting of, announced as such 317
Painting of radio towers: Commission may require 303(q)
Papers:

Carriers: Open to examination and inspection by the Com-
mission 220 (c)

Commission may require carrier to file, in connection with
valuation 213 (f )

In connection with application for radio license 402 ( e)

Production of 409(b),(e)
Partnership: Person, defined as 3 (i)

Parties:
Plaintiffs in suit for enforcement of order for payment

of money 411(b)
Proeeeding for enforcement of the act 411(a)

Party aggrieved: May apply for rehearing on decision, order, or
requirement of Commission under title III 405

Party complainant: If determined to be entitled to damages,
Commission may issue order directing carrier to pay money to 209

Party injured by failure of person to obey order other than for
payment of money 401(b)

Party, interested. See Interested party.
Passes. See Franks.
Payment of money: Orders for. See Orders.
Pecuniary interest:

Amateur station, defined 3 (q)
Commissioner not to participate in a hearing or proceeding in

which he has a 4(j)
Penalties (see also Offenses; Fines; Forfeitures; Violation):

Failure to file annual report: $100 for each continuing day
of the default 219(b)

None are to be enforced on account of any evidence given
under compulsion after privilege against self-incrimination
has been claimed 409(i)

Offsets or rebates 503

Violations of rule, regulation, restriction or condition imposed
by international radio or wire communications treaty or
convention, or regulations annexed, or by this Commission 502

Violation of section 203 and orders made pursuant thereto:
Carrier forfeits $500 for each offense, and $25 for each con-
tinuing day thereof 203(e)

Violations of section 220 220(d)
Violations of section 409: Punishable with fine and/or im-

prisonment . 409 (j )

Violations of the act, punishment for which is not fixed else-
where (other than a forfeiture) 501

Pensioned employees. See Franks.
Percentages of radio -broadcast facilities. See Facilities.
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Peril, public. See Public. SECTION
Period of operation. See Licensed operator.
Periodical reports. See Carriers.
Periodicals: Necessary expenditure 4(g)
Periods of time. See Application.
Perjury: Prosecutions for, allowed even though privilege against

self-incrimination has been claimed 409 (i)
Permit:

Construction. See Construction permit.
Radio broadcast studio or apparatus originating sound waves

to be broadcast by a foreign station consistently received
in United States 325(b),(c)

Permits: Issued, made, or granted by Federal Radio Commission,
Interstate Commerce Commission, or Postmaster General with
respect to duties, powers, or functions transferred to this Com-
mission and still in effect 604{a)

Person (also see Persons):
Agent, employee, receiver, trustee of : Duty to observe and

comply with Commission orders so long as they remain
in effect 416 (c)

Alleging violations of this act, resulting in discrimination
against the relator 406

Claiming to be damaged by any carrier 207
Complaining of failure of carrier to abide by the act 208
Defined . 3 (i)
Dissatisfied with amount certified as just compensation for

use of station for radio communication during national
emergency 606(d)

Duty to observe and comply with Commission orders so long
as they remain in effect 416(c>

Failing to obey Commission order, other than payment of
money . 401(b)

Holding position of officer or director in more than one
carrier subject to this act, unlawful 212

Injured by failure of carrier to observe provisions of this act 206
Interested. See Interested party.
Making false entry in carriers' accounts, etc 220 (e)
Party may appear before the Commission in 4(j)
President authorized to issue orders relating to preference of

communications through any such, as he may designate 606(a)
Subpoena issued against, by the Commission. See Subpoena.
Unlawful for carrier to discriminate against 202 (a)
Unlawful for a carrier to subject any, to undue or unreason-

able prejudice or disadvantage 202(a)
Personal aim: Amateur station, defined 3(q)
Personal services: Necessary expenditures 4(g)
Personnel (see also Commissioners; Employees):

Transactions of carriers relating to furnishing of:
215 (a>Commission to investigate and report to Congress
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Persons (also see Person): SECTION

Class of :
Unlawful for a carrier to discriminate against 202(a)
Unlawful for a carrier to subject, to any undue or unrea-

sonable prejudice or disadvantage 202(a)
Employed by the Commission. See Employees.

Persons other than carriers, Annual report of. Sec Annual report.
Petition and answer:

After a cause or proceeding is at issue on:
Testimony of witnesses may be taken by deposition.. 409(e)

Petition:
Complaining of failure of carrier to abide by the act 208
Enforcement of an order for payment of money 415 (f )
Relief from failure of carrier to comply with order for pay-

ment of money 407
Petitioner . . 407
Philippine Islands (see also Naval stations):

Interstate communication or transmission. 3(e)
Radio or wire communication or transmission 2

Radio matters of international character in: Represented by
Secretary of State 328

Title III not applicable to 328
United States, limits of 3 (g)

Phrases, certain, defined. See Definitions.
Physical connection:

Between two carriers 201(a)
Jurisdiction over carrier engaged in interstate or foreign com-

munication solely through 2(b) (2)
Physical reproduction of sound waves. See Sound waves.
Pictures, transmission of, by:

Cable or wire 3 (a)
Radio . . . 3(b)

Place of hearing: Applicant given notice of, if Commission sets
application for hearing 309 (a)

Plaintiffs, joint. See Joint Plaintiffs.
Points of origin and reception 3 (a)
Policy, change of by the Commission. See Title III, administra-

tion of.
Politic, body. See Body politic.
Political broadcasts 315
Political party: Not more than four Commissioners may be mem-

bers of the same 4(b)
Possessions of United States:

Administration of radio laws in 329
Interstate communication or transmission by wire 3(e)
Press messages offered in 327

State defined 3 (v)
Transmission by radio 301
United States, limits of 3(g)
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Postmaster General: SECTION
Duties, power, and functions of, with respect to telegraph

companies and telegraph lines: Imposed and vested in the
Commission . . 601(b)

Hearing, investigation, or proceeding commenced or pending
before, at time the Commission is organized 604(b)

Orders, determinations, rules, regulations, permits, contracts,
licenses, and privileges issued by 604(a)

Records relating to duties, powers, and functions conferred
on the Federal Communications Commission 603(b)

Power:
Application for license must set forth the power desired to

be used 308(b)
Changes in, authorized. See Changes.
Radio stations to use minimum amount necessary to carry

out communication desired 324
Used by radio station, determined by the Commission 303 (c)

Power of censorship:
Licensee has none over broadcasts of candidates for public

office under section 315 315
Nothing in act shall be construed to give, to the Commission 326

Power output sufficient to be consistently received in United
States. See Foreign station.

Power to be used (see also Construction permit): Application for
construction permit must set forth 319 (a)

Practice:
Just and reasonable: Commission may prescribe, if any prac-

tice is found to be violative of this act 205(a)
New, hearing or suspension of 204
Violative of the act 205(a)

Practices:
Commission may confer with State commission with respect

to, of carriers subject to their jurisdiction 410(b)
Communication service. See Service.
Intrastate 2(b)
No changes made in those Med with the Commission except

after 30 days' notice 203(b)
Schedules filed by carriers must show, affecting charges set

forth therein 203(a)
Practices affecting charges 203(c)
Prejudice, undue. See Undue.
Preference, unreasonable. See Unreasonable.
President:

Appoints Commissioners 4(a)
Ascertains compensation for use of radio stations 606(d)
Authorized to employ armed force of United States to pre-

vent retardation or obstruction of preferential communi-
cations . 606(b)

Commissioners: Term of service of, designated by President. 4(c)
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President-continued sEcarioN

Designates one of Commissioners as ehairman 4(a)
During continuance of war in which United States is en-

gaged, powers 606(a)
During national emergency. See National emergency.
Government radio stations: Frequencies assigned to, by the

President . 305 (a)

Suspension of rules upon proclamation of war by 606(e)

Presidential order for preference of communications 6G6 (a)

Press association of United States. See Naval stations.
Press communications 201(b)

Press messages. See Naval stations.
Prevention of interference 303 (f )

Prima-facie evidence: Findings and orders of the Commission 407

Public records on file with the Commission certified by the
Secretary 412

Principal office of the Commission: District of Columbia 4 ( e)

Printing and binding: Necessary expenditures 4(g)
Private commercial messages. See Naval stations.
Private interests. See Interlocking directorates.
Private radio land stations, interfering with Government stations 323 (a)

Privately operated ships and stations. See Naval stations.
Privilege against self-incrimination 409 (i)

Prizes. See Lottery.
Proceeding:

At issue on petition and answer 409 (e)
Commissioner not to participate in, if has pecuniary interest 4(j)
Enforcement of the act: Parties which may be lawfully

included . 411(a)
Pending before the Commission:

Notices, etc., served on agent of the carrier 413

Testimony of witnesses may be taken by deposition 409(e)
Proceeding, civil or criminal: Brought to enforce antitrust laws

See Antitrust laws.
Proceedings:

Board of employees 5 (e)

Commission . . 4(j)
Commissioner 5(e)
Suits commenced prior to organization of the Commission 604(d)

Proceedings, judicial: Public records in custody of Secretary re-
ceived as prima-facie evidence 412

Processes of the Commission, service of 413

Proclamation. See Presidential.
Production of documents: No person excused from, on the ground

that what is required.of him may tend to incriminate or subject
him to a penalty 409(i)

Profanity:
No person to utter, by means of radio communication 326

Licensee transmitting radio communications containing 303 (m)
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Program: SECTION
Identical. See Chain broadcasting.
Nonprofit radio. See Broadcasting facilities.

Programs:
Radio stations: Records may be required by the Commission

to be kept 303(j)
Rebroadcast of the, of another station prohibited without

express authority of the originating station 325(a)
Property:

Carrier's. See Carriers.
Carriers engaged in wire telephone communication. See

Carriers.
Classes of depreciable, to, be prescribed by the Commission 220(b)
Federal Radio Commission. See Federal Radio Commission

Prosecutions:
Civil suits for recovery of forfeitures: Costs and expenses

paid from appropriation for the expenses of United States
courts . 504

None allowed except for perjury on account of any evidence
given under compulsion after privilege against self-
incrimination has been claimed 409(i)

Prosecutions for enforcement of the act. See Enforcement.
Provisions of licenses. See Licenses.
Public:

Proceedings of the Commission to be, on request of interested
party 4(j)

Reception by, of radio communications 3(o)
Public convenience and interest, promotion of: Change in fre-

quencies, time of operation, and use of power must be found
by the Commission to be in the 303 (f )

Public convenience, interest, and necessity-Commission to per-
form certain functions as required by 303

Public convenience and necessity, certificate of 214(a),(b),(c)
Public disaster. See Presidential proclamation.
Public hearing (see also Hearing) :

Application for authority to consolidate telephone companies 221(a)
Changes in authorized power, frequency, operating time 303 (f )

Public inspection:
Carriers to keep open to, schedules of charges for interstate

and foreign wire or radio communication 203 (a)
Records of Commission to be open to 213 (f )

Public interest:
Aliens and foreign corporations owning or controlling inter-

ests in corporations holding licenses 310 (a) (5)
Amendments to this act in, to be recommended to Congress

prior to Feb. 1, 1935, by the Commission 4(k)
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Public interest-continued SECTION

Continuance of permit to originate sound waves to be broad-
cast by foreign station received in United States: License
may be revoked, after hearing, if continuance not in
public interest 325(c)

Exchange of service contracts 201(b)
Order requiring carrier to extend its lines must be in the 214(d)
Orders of the Commission must be in the, when compelling

physical connection of two carriers engaged in interstate
or foreign communication by wire or radio 201(a)

Orders requiring carriers to establish through routes must be
in the 201 ( a)

Use of radio in, Commission to encourage larger and more
effective . . 303(g)

Public interest, convenience, and necessity. See Public conven-
ience.

Public interests. See Interlocking directorates.
Public necessity, interest, and convenience. See Public conven-

ience.
Public office, candidate for. See Candidate.
Public peril. See Presidential proclamation.
Public records (see also Confidential records) : Copies of certain

documents to be kept as, by the Secretary 412
Public service. See Land station.
Public use, dedication to. See Dedication to public use.
Publication:

Contract, agreement, or arrangement relating to foreign wire
or radio communication:

May be withheld, if in public interest when American
communication companies would be prejudiced 412

Publication of announcements and data 303(p)
Publication of call letters 303(p)
Publication of messages, unauthorized 605
Publication of decisions or records: Commission to provide for 4(m)
Publication of records or proceedings: Commission may with-

hold, if affecting national defense 4(j)
Punishment of violations of the act. See Offenses; Violations.
Purport of an intercepted communication: No person to divulge

or publish, without authority from the sender 605
Purpose of a wire or radio communication: Person transmitting

or receiving not to divulge except through authorized channels
and to authorized persons 605

Purpose of the act:
Control channels of radio transmission, etc 301
In general 1

Provide for use, but not ownership of channels of interstate
and foreign radio transmission 301
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Purpose of the act-continued SECTION
Regulations for carrying out the: Commission to make such

as are necessary 303(f),(r)
Purity of emissions 303(e)

Qualifications:
Applicant for license to operate radio station: Set forth in

the application 308(b)
Commissioners. See Commissioners.
Persons employed by the Commission. See Employees.
Station operators-Commission to prescribe 303 (1)

Questions of law: Review of the court limited to, on appeal from
derision of the Commission 402 (e)

Quorum: Four members of the Commission, to constitute 4(h)

Radiation: Transmitting set on shipboard may be adjusted to pro-
duce a maximum of, when sending radio communications or
signals of distress 321(a)

Radio:
New devices or developments in. See Title III, administra-

tion of.
New uses for, Commission to study 303(g)
Permit for operation of station on. United States vessel at sea

may be issued by the Commission by 308(a)
Transmission of signals, energy, or communications by: Ap-

paratus for, license necessary for use of 301
Transmission of writing, signs, signals, sounds, and pic-

tures by 3(b)
Use of, in the public interest, Commission to encourage... 303(g)

Radio Act of 1927, as amended: Repealed 602(a)
Radio apparatus. Bee Apparatus.
Radio broadcast apparatus. See Apparatus.
Radio broadcast studio. See Studio.
Radio broadcasting: Common carrier-defined 3(h)
Radio broadcasting facilities. See Facilities.
Radio broadcasting service. See Service.
Radio Commission. See Federal Radio Commission.
Radio communication. See Communication.
Radio Compass:

Annual inspection by Commission of 360(b)
Required on certain classes of ships 351(a)(2)
Technical requirements of 354(h)

Radio communications. See Communications.
Radio communications treaty or convention:

Condition, regulation, restriction, or rule imposed by: Person
violating, punishable by $500 fine for each day the offense
Occurs . 502

Radio laws: Administration of, in possession, etc 329,
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Radio matters of international character: Secretary of State to SECTION

represent Canal Zone and Philippine Islands 328
Radio operator. See Operator.
Radio programs-Nonprofit. See Facilities, broadcasting.
Radio signals:

Exchange of, by land stations 322
Government radio station transmitting, not relating to Gov-

ernment business 305 (a)
Licensee transmitting superfluous 303 (in)
Licensee wilfully interfering with any other 303 (in)
Person sending, on a foreign ship while within jurisdiction of

United States, section 301 not applicable 306
Power of censorship over, not given to the Commission 326
Reception by Government stations: Interference with, by

private or commercial laud station remedied 323 (a)
Relating to ships in distress: Priority must be given to, by

all radio stations 321 (b )
Relating to vessels in distress: Requirement of use of mini-

mum power not applicable 324
Sent on foreign ship while within jurisdiction of United

States 306
Stations on shipboard required to exchange, with other ship

stations 322
Transmitted by certain Government stations only during first

15 minutes of each hour 323(b)
Radio station (see also Radio stations) :

Aircraft. See Aircraft stations.
Amateur station. See Amateur station.
Applicant for license to operate a. See Applicant.
Apparatus used. See Apparatus.
Area to be served by any, established by the Commission 303(h)
Assignment of frequencies or bands of frequencies 303(c)
Broadcasting:

License for operation of, granted for not over 3 years 307(d)
Licensee permitting candidates for public office to use

See Candidates.
Programs of, not to be rebroadcast without express au-

thority of the originating station 325(a)
Broadcasting matter paid for by service, money, or other

valuable consideration, must be announced as such 317
Call letters for:

Designated by Commission 303(o)
Published by Commission 303 (p)
United States stations (except mobile station of United

States Army) 305(e)
Chain broadcasting:

Defined 3 (P)
Special regulations with respect to 303 (i)
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Radio station (see also Radio stations)-continued SECTION
Commercial communication between United States and a

foreign country 308(c)
Communications of any, likely to interfere with distress

signals of ships, to be designated by the Commission 320
Construction permit. See Construction permit.
Defmed . 3(k)
Designated by the. Commission as likely to cause interference

with distress signals of ships 320
Engaged in answering or aiding a ship in distress 321(b)
Frequencies and bands of frequencies assigned by the Com-

mission 303 (c)
Foreign communication or transmission 3 (f)
Foreign. See Foreign station.
Gift enterprise or lottery. See Lottery.
Government stations. See Government stations.
Holder of license, defined 3 (e)
Jurisdiction over licensing and regulating of any 2, 301
Land. See Land station.
License for. See License; Licenses.
License, operator's. See Operator.
Location of any, determined by the Commission 303 (d)
Location of proposed 308(b)
Location of stations with which it is proposed to communi-

cate . 308(b)
Lotteries. See Lottery.
Modification of license for. See License.
Mobile. See Mobile station.
Nature of service prescribed by the Commission 303(b)
On board vessel of Inland and Coastwise Waterways Service,

United States Shipping Board Bureau, and United States
Shipping Board Merchant Fleet Corporation must conform
to the requirements of title III 305(b)

Operating time of any, fixed by the Commission 303(c)
Operation of. See Operation of station.
Other than broadcasting, license granted for not over 5 years 307(d)
Owned and operated by United States Government (see also

Government stations):
Not subject to sections 301 and 303 305(a)
Requirement of use of minimum power applicable 324
Special call letters designated by the Commission 305(c)

Owned by United States and controlled by Navy Department.
See Naval station.

Ownership of proposed 308(b)
Power, minimum, to be used in transmitting communications 324
Power to be used by each, determined by the Commission 303 (c)
President may cause closing of, and removal of apparatus and

equipment during national emergency 606 (c)
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Radio station (see also Radio stations)-contiwited SECTION

Prevention of interference 303 (f )
Priority must be given by, to communications or signals of

distress . . . 321(b)
Privately owned and operated. See Naval stations.
Programs: Commission may require records of, to be kept 303 (j )
Proposed operating time of. See Applications.
Public convenience, interest, and necessity. See Publie con-

venience, etc.
Purpose for which proposed, is to be used:

Application for license must set forth 308(b)
Application for construction permit must set forth 319 (a)

Railroad rolling stock. See Railroad rolling stock.
Refrain from sending radio communications or signals when

interference with distress signals might be caused 321(b)
Regulations, special, made with respect to chain broadcasting 303(i)
Relay-Broadcasting, defined 3(o)
Renewal of license. See License.
Signals of any, likely to interfere with distress signals of

ships, to be designated by the Commission 320

Suspension of operator's license 303 (m)
Time of operation determined by the Commission 303 (e)
Towers. See Towers, radio.
Transmissions of communications, energy, or signals: Com-

mission may require records of, to be kept 303(j)
Transmitting apparatus of. See Apparatus.
Use of, by Government department during national emer-

gency . . 606
Vessels in distress to be assisted by 321(b)
Zones to be served by, established by Commission 303(h)

Radio stations (see also Radio station):
Announcements and data required for efficient operation of,

may be published by the Commission 303(p)
Classified by the Commission 303 (a)
Frequencies, bands of, assigned by the Commission to classes

of 303 (c)
Interference between, regulations made to prevent 303 (f)
On board foreign vessels in United States waters: Priority

must be given by, to radio communications or signals
relating to ships in distress 321(b)

On land. See Land stations.
On mobile vessels or railroad rolling stock 319(b)
On motor lifeboats. See Lifeboats.
On shipboard. See Shipboard.
On vessels or aircraft of United States 308 (a)

Radio systems 322

Radio technique. See Amateur stations.
Radio towers. See Towers.

35
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Radio transmission (see also Transmission) : Channels of foreign SECTION

or interstate 301
Radio transmission of energy. See Transmission
Railroad companies. See act of August 1, 1888.
Railroad rolling stock, radio station on:

Commission may abrogate or modify rules and regula-
tions with respect to 303(k)

Construction permit not required for 319(b)
Rate structures: Commission may confer with State commission

with respect to, of carriers subject to their jurisdiction 410(b)
Rates (see also Charges) : Prescribed by Secretary of Navy for

use of naval stations 327
Reasonable charge. See Charge.
Reasonable classification. See Classification.
Reasonable necessary expenses. See Expenses.
Reasonable notice. See Notice.
Reasonable practice. See Practice.
Reasonable rates. See Rates.
Reasonable regulation. See Regulation.
Reasonable request for Communication service. See Service.
Reasonable time:

Complaint for failure of carrier to obey the act 208
Inventory of property owned or used by carrier to be filed

within such, as the Commission may require 213(b)
Orders, other than for payment of money: Effective within

such reasonable time as the Commission shall prescribe 407
Rebates. See Offset.
Rebroadcast of programs of another broadcasting station 325 (a)
Receipt and expenditure of money: Commission to prescribe form,

etc., for carrier to use for accounts, memoranda, and records
in regard to 220(a)

Receipts: Annual reports of carriers must show from each branch
of business and from all sources 219 (a)

Receiver or trustee:
Carrier: Act applies to 216
Person: Duty to observe and comply with Commission orders

so long as they remain in effect 416 (c)
Reception of distress signals of ships. See Distress signals.
Reception of messages by naval station 327
Reception of radio signals or communications by Government sta-

tions. See Government stations.
Reception, points of : Wire communication 3 (a)
Record (see also Carriers, accounts):

Court of Appeals hears and determines appeals from the
Commission on the basis of the 402,(e)

Investigations: Reports of, to be entered of record 4(1)
Official acts and vote of the Commission to be entered of 4(j)
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Records: szorunst
Carriers. See Carriers.
Commission, to be open to public inspection 213(f)
Commission may require carrier to file, in connection with

valuation 213 (f)
Federal Radio Commission. See Federal Radio Commission.
Interstate Commerce Commission. See Interstate Com-

merce Commission.
Postmaster General. See Postmaster General.
Prior to prescribing, Commission must notify State commis-

sion 220 (i)
Programs of radio stations 303(j)
State commission . 410(b)
Transferred to the Commission under this act 604(e)
Transmission of signals, energy, or communications 803 (j )

Records,, public. See Public records.
Recovery in joint suit 411(b)
Reference books. Necessary expenditure 4(g)
Refund or remit:

Carrier may be required to refund amount received under a
proposed increased charge which was suspended and later
disallowed 204

Carrier not to refund or remit any portion of the charges set
forth in the schedules filed with the Commission 203(e)

Of forfeitures, by Commission 504(b)
Refusal of a construction permit. See Construction permit.
Refusal of licenses. See License; Licenses.
Regulation (see also Regulations):

Interfering with right of free speech by radio communication:
Commission not to promulgate or fix 326

Just and reasonable 201(b)
Made under Federal act or treaty which this Commission is to

administer: Violation of such regulation by licenses, sub-
jects operators to having licenses suspended 303 (m)

New, suspension of and hearing on 204
State commission 220(h)

3(
Violative of the act 2

Regulation of radio stations: Jurisdiction over 2,0

5a
Regulations (see also Regulation).

Carrying out the purpose of the act 303 (f )
Commission may confer with State commissions with re-

spect to, of carriers subject to their jurisdiction 410(b)
Communication service. See Serviee.
Designed to prevent interference 300
For operating through routes established under order of

Commission requiring physical connection 201 (a)
Interference between radio stations 303 (f )
Intrastate 2(b)
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Regulations (see also Regulation)-continued SECTION
No change made in those, fled with the Commission 203 (b)
Prescribed by the President 606(e)
Radio stations engaged in chain broadcasting 303(i)
Schedules filed by carriers must show, affecting charges set

forth therein 203(a)
Regulations affecting charges 203 (c)
Regulations annexed to communications treaty. See Violations.
Regulations concerning charges 219(a)
Regulations,, rules and. See Rules.
Rehearing:

In general 405
Orders, etc., of Commissioner or board of employees assigned

to do work of the Commission, by the Commission, or a di-
vision thereof 5(e)

Orders, etc., of divisions subject to rehearing by the Commis-
sion. 5 (c)

Reinasbursement: See Charges.
Relay stations: Broadcasting defined 3(o)
Remedies :

Provided in this ad not to abridge or alter remedies now
existing at common law or by statute 414

Violations of the act by carriers, mandamus 406
Remit. See Refund.
Renewal of existing radio station license. See Application;

License.
Rent: Necessary expenditure 4(g)
Reparation by carrier 208
Repealed:

Radio Act of 1927, as amended 602 (a)
Ship Act of 1910 requiring apparatus and operators for radio

communication on certain ocean steamers, as amended,
those parts relating to the ocean and steamers navigating
thereon 602

Repeated communications: Wire or radio communications sub-
ject to this act may be classified into 201 (b )

Report:
Annual. See Carriers.
Investigations made by the Commission 404

Report to Congress. See Congress.
Reports. See Carriers; Commission; Division.
Reports of engineers: Commission may requqire carriers to file, in

connection with valuation 213 (f)
Representative. See Agent.
Representatives of aliens or foreign government 310
Reproduction cost new 213 (b)
Requests for information as to course, location, and compass direc-

tion by vessels 323 (b)



INDEX TO OOMIVITJNICATIONS ACT OF 1934 549

Requirements of the Commission. See Commission. SECTION

Requirements, normal communications. See Naval stations.
Requirements of license. See License.
Requirements of public convenience, interest, and necessity. See

Public convenience, etc.
Requirements of the rules and regulations of the Commission:

Transmitting apparatus may be inspected by the Commission
to ascertain whether it is in conformity with 303 (n)

Research: Transactions of carriers relating to furnishing of 215 (a)
Restraint of commerce: Ownership or control of interest in coin-

munciations company which might be used to lessen competition
in or restrain interstate or foreign commerce prohibited 314

Restraint of trade: Agreements, combinations, or contracts in 313
Restraints and monopolies, unlawful. See Unlawful.
Restraints, unlawful. See Clayton Act.
Restriction. See Violations; Offenses.
Restrictions of act of May 24, 1921. See Commercial communi-

cation.
Retardation. See Communication, radio, foreign.
Retirements of carrier property 213 (e)
Review by the Supreme Court 402(e)
Review, judicial. See Judicial review.
Review of findings and orders of the Federal Trade Commission

or other Government agency. See Federal Trade Commission.
Review or revision of rates prescribed by Secretary of Navy for

use of naval stations 327
Revocation, order of 312(a)
Revocation of a station license. See License.
Right granted under a license:

Assignment or transfer in violation of this act prohibited 309(b) (2)
Transfer prohibited, unless Commission finds same to be in

the public interest 310(b)
Right in use of frequencies 309(b)(1)
Right of appeal or review when license is revoked 313
Right of free speech by means of radio communication 32.6
Right of use or control conferred by section 606: Licenses issued

under this act subject to terms of 309(b) (3)
Right to operate a radio station 309 (b) (1)
Rights under a construction permit. See Construction permit.
Routes, through. See Through routes.
Rules. See Violations; Penalties; Offenses.
Rules and Regulations:

Applicant given opportunity to be heard on rejected applica-
tion according to 309(a)

Commission may make such, as are necessary in the execution
of its functions 4(i)

Commission may make such, as are necessary to carry out
provisions of Act, treaty, or convention relating to radio.. 303(r)
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Rules and Regulations-continued sEuriox
Designed to prevent interference-

Government radio stations to conform to 305 (a)
Radio signals and communications transmitted on for-

eign ships in jurisdiction of United States must con-
form to 306

Hearing on proposed order of revocation conducted accord-
ing to 312(a)

Joint hearings with State commissions 410 (b)
Railroad rolling stock, radio station on 303 (k)
Records of programs of radio stations maybe required 303 (j)
Records of transmissions of communications, energy, or sig-

nals may be required 303 (j )
Suspension of, during national emergency 606 (e)

Salaries: Annual report of carrier to show, of each class of em-
ployees 219 (a)

Salary:
Commissioner. 4(d)
Director or officer: Annual reports of carriers must show.... 219(a)
Personnel of the Commission 4(f)
Rates of compensation of appointees subject to reduction

applicable to officers and employees of the Federal Govern-
ment generally 4(n)

Sale of radio apparatus and devices entering into or affecting inter-
state of foreign commerce, antitrust laws made applicable.... 313

Sale of radio apparatus, monopoly in 311
Schedules:

Carrier to file, showing stipulated charges, etc 203 (a)
Carrier to keep, open to public inspection 203(a)
Commission may reject, if effective date is not provided and

lawful notice not given 203 (d)
Requirements of 203 (a)

Schedules of charges:
Copies on file with the Commission 412
Relating to any matter under investigation by the Com-

mission. 409(b),(e)
Seal, official. See Commission: Board of Employees; Division
Seal of the Commission. See Commission.
Secret information affecting national defense. See National

defense.
Secretary, office, posting of notice in 413
Secretary of State: Represents Canal Zone and Philippine Islands

in international radio matters 328
Secretary of the Commission:

Also secretary of the Commissioner, or boards when acting
for the Commission 5(e)
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Secretary of the Commission-continued SECTION

Also secretary of the divisions 5(c)
Appointed without regard to civil -service laws or Classifica-

tion Act of 1923 4 (f )
Certificate of documents in custody of, and use in investiga-

tions or judicial proceedings 412

Custodian of public records 412

Salary 4(f)
Secretary of the Navy. See Naval stations.
Secretary to a commissioner 4(f)
Section 301: Not applicable to any person sending radio commu-

nications or signals on a foreign ship while same is within juris-
diction of United States 306

Sections 301 and 303: Radio stations owned and operated by the
United States not subject to 305(a)

Section 308: Statement of fact required by 312 (a)
Section 313:

Person whose license has been revoked by a court under:
Commission is directed to refuse station licenses and

construction permits to 311

Section 606:
Right of use or control conferred by:

Licenses issued under this act subject in terms to 309(b)(3)
Securities:

Carrier subject to this act: Unlawful for officer or director to
receive anything of value with respect to security dealings
of the carrier 212

Consolidation of telephone companies by purchase of 221 (a)
Hypothecation, negotiation, sale: Unlawful for officer or

director to profit by 212

Security,, national. See National.
Self-incrimination, privilege against 409 (i)
Senate, advice and consent of: President appoints commissioners

with 4(a)
Sender: No person without authority from the, shall intercept

any communication and divulge or publish existence, contents,
substance, purport, effect, or meaning thereof 605

Sending on frequencies which will interfere with hearing a distress
signal 321 (b )

Separability clause 608
Separate charges 203(a)
Service (see also Services):

Communication:
Duty of carrier engaged in interstate or foreign commu-

nication by wire or radio to furnish 201(a)
Free service relating to safety of life and property on

ships and aircraft at sea, by station or carrier 357(e)
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Service (see also Services)-continued SECTION

Communication-continued
Foreign or interstate wire or radio:

Charges, classifications, practices, and regulations
to be just and reasonable 201(b)

Foreign or interstate: Discriminations for or in connec-
tion with, declared to be unlawful 202(a)

Intrastate 2,(b) (1)
Purpose of act to provide 1

Decisions, notices, orders, processes, requirements of the
Commission 413

Emergency, may be authorized without, a certificate 214 (a)
Exchange 3 (r), 3 (s)
Foreign or interstate communication or transmission by wire

or radio, mandamus to compel furnishing of 406
Intercommunicating-Exchange service, defined 8 (r)
Mobile, defined 3 (n)
Nature of, to be rendered by licensed stations fixed by Com-

mission 303 (b)
Paid or promised for matter broadcast 317
Public. See Public service.
Radio -communication, mobile service, defined 3 (n)
Telephone toll 3(s)
Telephone exchange, defined 3 (r)
Temporary, may be authorized without a certificate 214(a)
Toll, defined 3(s)
Toll, foreign and interstate 221(c)
Wire telegraph. See Telegraph companies.
Wire telephone. See Telephone companies.

Service of process against joint defendants 411 (b )
Services (see also Service):

Chain broadcasting 202(b)
Communication service, discriminations 202 (a)
Incidental to radio transmission 3 (b )
Incidental to wire communication 3 (a)
Include charges or services for or in connection with chain

wire broadcasting 202(b)
Intrastate . . . 2(b)
State commission: Commission to avail itself of such, as are

afforded by 410(b)
Transactions of carriers relating to furnishing of 215 (a)

Sessions. See Commission.
Setting aside orders of the Commission: Suits for 402(a)
Sharpness of emissions 303(e)
Shipboard, radio station on:

Equipment . . 321(a)
Exchange of radio communications or signals with other sta-

tions on shipboard required 322
To exchange radio communications with certain stations 322
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Shipboard, radio station on-continued SECTION

Under part II of title III:
Annual inspection by Commission of 360(b)

Exemptions of :
Mandatory 352 (a)
Discretionary . 352(b)

Technical requirements of 354

Ship, foreign. See Foreign ship.
Ship in diseress, radio station answering or aiding 321 (b )

Ship, master of. See Master.
Ship stations 322

Under part II of title III 351(a) (1)
Ship Act, 1910: Repealed in part 602

Ships:
Definition of 3 (w)
Private commercial messages between. See Naval stations.
Radio installation mid compass required on certain classes 351(a)

Exemptions . . . 352

Watches required on 353(b), (c)
Ships, distress signals of. See Distress signals.
Ships in distress:

Radio communications or signals relating to:
Priority must be given to, by all radio stations 321(b)

Short title of the act 609

Signals, radio. See Radio signals.
Transmission of, by cable, radio, wire 3(a), (b)
Transmission of, by radio: No person to use apparatus for,

except under a license 301
Signals of distress. Sec Distress signals.
Signals relating to vessels in distress. See Vessels.
Signs: Transmission of, by cable, radio, wire 3(a), (b)
Simultaneous broadcasting: Chain broadcasting defined 3(p)
Simultaneous operating of government stations and private or

commercial land stations 323 (a)
Solely through physical connection. See Physical connection.
Sound waves: Radio broadcast studio or apparatus originating,

to be broadcast by a foreign station consistently received in
United States 325(b)

Sounds: Transmission of, by cable, radio, wire 3(a), (b)
Special report: Commission to make, by February 1, 1935,

recommending amendment to this act 4(k)
Special reports: Carriers may be required to file 219(b)
Special sessions. See Commission.
Speech, free. See Free speech.
Sponsored programs Announced as such 317

State:
Defined . . . 3(v)
Easement, franchise or license granted by 213(d)
Governor of, entitled to be heard on application for certificate 214(b)
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State-continued
SECTION

May enjoin any construction, acquisition, extension, or opera-
tion contrary to section 214 214(e)

Transmission by radio from, or within 301
State commission:

Board . 3(t)
Commission may confer with 410(b)
Commission to notify, prior to putting into effect accounts,

etc 220 (i)
Complaining of failure of carrier to abide by the act 208
Defined 3 (t)
Interstate or foreign exchange service subject to regulation

by:
No jurisdiction over, conferred on this Commission 221 (b)

Intrastate operations of carriers 3(t)
May enjoin any construction, acquisition, operation, or ex-

tension contrary to section 214 214(c)
Nominates representative on joint boards appointed by the

Commission . 410 (a)
Notified upon application for consolidation of telephone

companies under its jurisdiction 221(a)
Notified when carrier's property subject to its jurisdiction is

being classified 221(c)
State commissions:

Powers to be harmonized with this Commission:
Commission to investigate and recommend legislation 220(j)

State court:
General jurisdiction having jurisdiction of parties to an order

for payment of money: Jurisdiction to entertain petition
for relief from failure of carrier to comply with order for
payment of money 407

Petition for enforcement of order for payment of money:
Filed within 1 year from date of the order 415 (f )

State courts:
Evidence of decisions and reports of the Commission:

Authorized publication to be accepted by 4(m)
State, Secretary of. See Secretary of State.
Statement:

Original cost of property owned or used by carrier:
Commission may require to be filed 213 (a)

Statement of fact: Signed by applicant and/or licensee under
oath or affirmation 308(b)

Statement of fact required by section 308:
Conditions revealed by, upon which Commission might refuse

license on original application: License may be revoked
because of 312(a)

False statement in: License may be revoked because of 312 (a)
Statements, false. See False statements.
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States: SECTION

Distribution of radio facilities among 307(b)
Power to regulate and control telephone companies: Not

restricted by section 221 (a) 221(a)
United States, limits of 3(g)

Station. See Stations; Radio station; and Radio stations.
Station license. See License; Licenses.
Station on shipboard. See Shipboard.
Station on United States vessel at sea. See Vessel of United

States.
Station operators. See Operators.
Station, radio. See Radio station.
Station used for radio communication with mobile stations. See

Land station.
Stations (see also Radio station; Radio stations):

Di erent exchange areas:
Telephone service between 3(s)

Statistics and tables contained in annual or other reports of
carriers and other persons: Copies on file with the Commission 412

Statutory remedies: This act not to alter or abridge but to be in
addition to 414

Stockholders: Annual report of carrier must show information
as to 219(a)

Studio, broadcast: Originating sound waves to be broadcast by
a foreign station consistently received in the United States 325(b)

Submarine cable licenses. See Act entitled, etc.
Submarine cables:

Act relating to the operating and landing of, in United
States:

Amended in last sentence of section 2 602(c)
Subpena :

Commission may employ, for certain purposes 409(b)
Contumacy . . 409(d)
Disobedience . . 409(c)
Issued by court of competent jurisdiction: Person receiving

or transmitting wire or radio communications may divulge
contents, etc., in response to 605

No person excused from testifying or producing evidence in
obedience to, on the ground that what is required of him
may tend to incriminate or subject him to a penalty 409(i)

Refusal to obey 409(d)
Subp enas :

Administration of title III. See Title III.
May be issued and signed, pursuant to designation, by 409 (a)

Subscribers :
Contracts with, for exchange service 3(s)
Exchange service defined 3 (r)
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Substance of a wire or radio communication: Person transmitting SECTION
or receiving not to divulge, except through authorized channels
and to authorized persons 605

Suit (also see Suits, proceeding):
Additional compensation for use by Government of station

for radio communication during national emergency 606 (d)
Commenced prior to transfer of authority to this Commis-

sion 604(d)
Enforcement of an order for payment of money 411(b)
Forfeitures provided for in the set recoverable in a civil suit

brought in proper district court 504
Pending before the Commission: Notices, etc., served on

agent of the carrier 413
Suit, civil or criminal: Brought to enforce antitrust laws 313
Suits (also see Suit, proceeding):

Annulment, enforcement, enjoining, setting aside, suspension
of orders, of the Commission 402 (a)

'Commenced prior to organization of the Commission 604(d)
Petition for relief from failure of carrier to comply with

order for payment of money 407
Suits in equity:

Arising under title II of this act, where United States is com-
plainant:

Expediting act and section 238 (1) of Judicial Code ap-
plicable to 401 ( d)

Superannuated employees: Included in "employees" as used in
section 210 210

Supplementing of existing facilities: Certificate not necessary to
construct, operate, etc. 214 (a)

Supplies: Transactions of carriers relating to furnishing of 2].5(a)
Supreme Court of the United States: Judgment of court of

appeals final except for review upon certiorari by the 402(e)
Surplus fund: Annual report of carrier must show 219 (a)
Suspension of charges, classifications, practices, regulations:

Pending determination of lawfulness 204
Suspension of orders of the Commission (see also Orders): Suits

for
Suspension of rules during national emergency
Systems, radio. See Radio systems.

Tables contained in annual or other reports of carriers and other
persons. See Statistics.

Technical ability of applicant to construct and operate station:
Application for construction permit must show

Technical developments and improvements in wire and radio
communication and transmission: Commission to keep itself
informed on

402(a)
606 (c)

319(a)

218
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Technical qualifications: Applicant for license to operate radio SECTION

station . . 308(b)
Technique, radio. See Amateur station.
Telegraph companies (see also act of Aug. 7, 1888) :

Duties, powers, and functions of the Postmaster General with
respect to: Imposed on and vested in the Commission 601(b)

Furnishing wire telephone service: Commission to investi-
gate and report to Congress 215(b)

Operating by wire or wireless: Provisions of Interstate Com-
merce Act relating to, excepting last provision of section 1
(5) and provisions of section 1 (7), repealed 602 (b)

Telegraph lines (see also act of Aug. 7, 1888) :
Duties, powers, and functions of the Postmaster General with

respect to: Imposed on and vested in the Commission 601 (b )
Telegraph service: Telephone companies furnishing, Commission

to investigate and report to Congress 215(b)
Telephone:

Exchange service 3 (r)
Toll service 3(s)

Telephone communication, wire:
Carriers engaged in: Property may be classified 221(c)

Telephone companies:
Consolidation . 221 (a )
Furnishing wire telegraph service, Commission to investigate

and report to Congress 215(b)
Operating by wire or wireless: Provisions of Interstate Com-

merce Act relating to, excepting last provision of section 1
(5) and provisions of section 1 (7), repealed 602(b)

Telephone exchange service, defined 3 (r )
Telephone exchange service, wire. See Exchange service.
Telephone service, telegraph companies furnishing Commission

to investigate and report to Congress 215(b)
Temporary service. See Service.
Term of licenses. See License; Licenses.
Terminal line certificate not required to construct, acquire, or

operate . . 214(a)
Terms for use of naval stations 327
Territorial waters of United States: Stations on board foreign

vessels within 321(b)
Territories:

State, defined 3 (v)
United States, limits of 3(g)

Territories of United States, newspaper published in. See Naval
station.

Territory of United States:
Administration of radio laws in 329
Transmission by radio from or within 301
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Testimony: SECTION
No person excused from giving, on the ground that what is

required of him may tend to incriminate or subject him
to a penalty 409 (i)

Taken by depositions:
At instance of a party to a proceeding 409 (e)
Commission may order 409(e)
Reduced to writing 409 (f)

Witness in foreign country 409 (g)
Testimony of any witness 409(e.)
Threat of war. See Presidential proclamation.
Three years: Maximum term of broadcasting station license 307 ( d)
Through routes 203 (a)
Through routes and charges 201(a)
Time of hearing. See Hearing.
Time of operation (see also Operating time) :

Application for license must set forth, proposed 308 (b)
Government stations, where interference exists with private

or commercial station 323 (b)
Title III:

Administration of 409 (a)
Examiner not allowed to perform certain functions in 409 (a)
Not applicable to Philippine Islands or Canal Zone 328

Toll service. See Service.
Towers, radio: Commission may require illumination and/or paint-

ing if there is a possibility of a menace to air navigation 303 (q)
Trade, restraint of. See Restraint.
Traffic affected by this Aet: Agreements relating to, to be filed

by carriers. . . . . . 211(a)
Traffie arrangements, exclusive. See Arrangements.
Transactions of carriers: Commission to investigate 215(a)
Transfer of frequencies. See Frequencies.
Transfer of license. See License.
Transfer of rights under construction permit. See Construction

permit.
Transmission:

Energy, by radio, defined 3(d)
Foreign, defined 3(f)
Interstate, defined. . 3 (e)
Radio. See Definitions.
Wire. See Definitions.

Transmission by radio: Use of apparatus for, under license, only 301
Transmission of a message. See Message.
Transmission of communications by radio: Apparatus for, no

person to use or operate, except under license 301
Transmission of dangers to navigation:

Master of United States ship equipped with radio transmitting
apparatus shall cause 357(a)
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Transmission of dangers to navigation-continued SECTION
No charges to be made in connection with 357(b),(c)
Reimbursement by Commission 357 (c)

Transmission of distress signals of ships. See Distress Signals
Transmission of energy by radio:

Defined 3(d)
Foreign and interstate:

Mandamus to compel carrier to furnish proper facilities 406
Regulation, information relative to, included in annual

report to Congress 4(k)
Jurisdiction over 2,301

Transmission of false or fraudulent distress signals (see also False
signal): No person to be knowingly guilty of 325 (a)

Transmission of messages by naval stations 327
Transmission of radio communications or signals by Government

stations. See Government stations.
Transmission of signals by radio. See Radio signals.
Transmission of sound waves. See Sound waves.
Transmission over new line or extension; carrier not to undertake

without certificate from the Commission 214(a)
Transmitter of station likely to cause interference with distress

signals 320
Transmitters of private land stations interfering with Govern-

ment stations. See Land stations.
Transmitting apparatus. See Apparatus.
Transmitting set of station on ship board. See Shipboard.
Transportation, expenses necessary for: To be allowed and paid

on presentation of properly authorized voucher 4(g)
Treasury of the United States, forfeitures provided for in this

act payable into 504
Treaty:

Binding on United States, which this Commission is to
administer :

Violation of, by licensee subjects operators to having
licenses suspended 303 (m)

Treaty, international wire or radio communications:
Condition, regulation, restriction, or rule imposed by:

Person violating, punishable by $500 fine for each day
the offense occurs 502

Treaty ratified by United States:
Commission may order modification of station license or

construction permit if thereby the provisions of any treaty
will be more fully complied with 312(b)

Regulations of the Commission authorized by:
Failure to observe or violation of:

License may be revoked because of 312(a)
Trial of an offense under this act: Held in district in which it is

committed 505
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Trial court: Determine amount of money to be forfeited by per- SECTION

son receiving rebate or offset 503

Trial of action on rebates 503

Trust: Person defined as 3(i)
Trust companies: Authority to enforce compliance with Clayton

Act where applicable to, vested in Federal Reserve Board 602(d)
Trustee: See Receiver.
Type of transmitting apparatus to be used (see also Application):

Application for construction permit must show 319(a)
Types or kinds of nonprofit activities or radio programs 307(c)
Types or kinds 307(e)

Undue advantage or preference 202(a)
Undue disadvantage or prejudice 202 (a)

Unfair methods of competition. See Competition.
United States:

Act or treaty administered by the Commission binding on:
Licensee violating, subjects its operators to suspension 303 (m)

Aircraft of. See Aircraft.
Alaska and the. See Naval stations.
Armed forces of. See Armed forces.
Attorney General. See Attorney General.
Canal Zone 3('g)

Citizens:
Commission members must be 4(b)
Station operators 303 (1)

Commercial communication between, and a foreign country:
License for a station to be used for 308(c)

Commission may hold special sessions in any part of 4(e)
Communications Service to be made available to 1

Control of, over channels of radio transmission: Purpose of
act to maintain 301

Defined 3 (g)

District of Columbia 3 (g)

Easement, franchise or license granted by 213 ( d)

Engaged in war-
During continuance, President authorized to direct that

certain communications shall have preference or pri-
ority with any carrier 606 (a)

During continuance, unlawful for person to obstruct or
retard communication by wire or radio 606 (b)

Granting of license does not estop, from-
Proceeding against such person by instituting proceed-

ings for the dissolution of such corporation 311

Proceeding against such person for violating the law
against unfair methods of competition 311
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United States-continued SECTION

Granting of license does not estop, from-continued
Proceeding against such person for a violation of the law

against unlawful restraints and monopolies and/or
combinations, contracts, or agreements in restraint
of trade 311

Landing and operation of sulimarine cables in the. See "Act
entitled, etc."

Limiting jurisdiction of the Commission 2

May enjoin any construction, acquisition, extension, or op-
eration contrary to section 214 214(c)

Neutrality of. See Neutralit7.
Newspaper published in, See Naval stations.
Pacific coast of the. See Naval stations.
People of : Commission to keep informed on technical

developments, etc., for benefit of 218
Person dissatisfied with amount certified as just compensa-

tion for use of station for radio communication during
national emergency: May sue United States for such sum,
over 75 percent as he feels to be just compensation 606(d)

Philippine Islands 3 (g)
Possession. See Possession.
Press association of the. See Press association.
Radio laws: Administration of, in United States possessions 329
Radio stations owned and operated by. See Government

stations.
Radio stations owned by, and under control of Navy De-

partment. See Naval stations.
Regulatory power of the-

Claim to the use of a frequency or the ether as against
the-

Applicant for station license must sign waiver be-
fore license may be granted 304

States 3(g)
Stations within jurisdiction of: President may suspend or

amend rules and regulations applicable to, during national
emergency 606 (c)

Supreme Court. See Supreme Court.
Territories 3 (g)

Newspaper published in. See Naval stations.
Transmission by radio from, or within 301

Treasury: Forfeitures provided for in this act are payable
into 504

Treaty ratified by:
Commission may order modification of station license or

construction permit if thereby the provisions of any
treaty will be more fully complied with 312(b)

36
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United States-contiwsed
SECTIONTreaty ratified by-continued

Regulation of the Commission authorized by:
Failure to observe or violation of:

License may be revoked because of 312(a)Vessel of. See Vessel.
United States Army: Mobile stations of the:

Commission not to designate call letters for 305 (c)United States citizens in foreign countries. 886 Naval stations
United States Commissioner may take depositions 409 (e)United States Court:

Costs, and expenses of prosecutions for recovery of forfeitures
paid. out of appropriation for expenses of United States
courts.

504Evidence of decisions and reports of the Commission:
Authorized publication, to be accepted 4(m)May be invoked to force party to obey subpena issued pur-
suant to this act 409(e)Witnesses in, fees 409(b)United States district attorney. See District attorney.

United States district courts. See District courts, United States.
United States, laws of. See Laws.
United States Shipping Board Bureau: Radio stations on board

vessels of, must conform to requirements of title ...... 305 (b)United States Shipping Board Merchant Fleet Corporation:
Radio stations on board vessels of, must conform to requirements
of title III

305.(b)United States territorial waters. See Territorial waters.
Unjust charges. See Charges.
Unjust discriminations. See Discriminations.
Unlawful charges. See Charges.
Unlawful monopolies and restraints. See Clayton Ad.
Unlawful restraints and monopolies

313
Unreasonable advantage: Unlawful to make or give any, with

respect to communication service 202(a)
Unreasonable charges. See Charges.
Unreasonable discriminations. See Discriminations.
Unreasonable preference or prejudice by carriers 202(a)
Unrepeated communications 201(b)Use of a frequency, claim to. See Frequency.
Use of broadcasting station by candidate for public office. See

Candidate.
Uses of frequencies. See Frequencies.
Use of radio: Commission to encourage larger and more effective,

in the public interest 303(g)Use of radio broadcast studio. See Studio.
Use of the ether, claim to the. See Ether.
Uses for radio, new: Commission to study 303(g)
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SECTION

Utterance of false or fraudulent distress signals 325 (a)
Utterance of indecent, obscene, or profane language by means of

radio communication prohibited 326

Vacancy:
Commission 4(c)
Division 5(a)

Valuable consideration:
Paid or promised for matter broadcast: Station broadcasting

such matter to announce, at the time, the person paying for
or furnishing same 317

Received or accepted from carrier as a rebate: Person receiv-
ing, forfeits three times amount received and three times
value of any other consideration accepted 503

Valuation:
Commission free to adopt any lawful method 213 (f )
Commission may make, after opportunity for hearing 213(a)
Date of, fixed by the Commission 213 (a)
Property of any carrier: Commission may require informa-

tion necessary to make 213 (f )
Property of wire -telephone carrier: Commission may value

only that part used in interstate or foreign telephone toll
service 221(d)

Property owned or used by carrier:
Governmental privileges:

Expenses reasonably necessary in obtaining may
be included 213(d)

Valuation date, fixed by the Commission 213 (a)
Valuations, final. See Final valuations.
Venue:

Offenses under this act 505
Petition for relief from failure of carrier to comply with

order for payment of money 407
Vessel:

Definition of 3(w)
Licensing of radio apparatus on board, of United States 310 (a)
Requests for information as to course, location, or compass

direction . 323(b)
Transmission by radio from 301

Vessel in distress:
Instructions of, radio stations to comply with 321(b)
Radio communications or signals relating to 323(b)
Radio stations to assist 321(b)
Requirement of use of minimum power not applicable 324

Vessels of United States at sea: Permit for operation of station
on 308(a)
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Vessels at sea: SECTION

Land stations open to public service
Required to exchange radio communications or signals

with any ship station 322

Vessels, foreign. See Foreign.
Vessels, mobile: Stations on, construction permit not required for 319(b)
Vessels of the Inland and Coastwise Waterways Service: Radio

stations on board, must conform to requirements of title III 305(b)
Vessels of United States: Licenses for stations on, granted in

emergencies . . 308 (a)
Vessels of the United States Shipping Board Bureau: Radio sta-

tions on board, must conform to requirements of title III 305(b)
Vessels of the United States Shipping Board Merchant Fleet

Corporation: Radio stations on board, must conform to require-
ments of title III 305(b)

Violations (also see Forfeitures, offenses, penalties):
Falsification, mutilation, etc., of records, misdemeanor 220(e)
Proceedings for, punishment of : Prosecuted by district

attorney under direction of Attorney General 401(c)
Section 202, relating to discrimination and preferences:

Penalty, $500 each offense and $25 for each day it con-
tinues . 202(e)

Section 205, and orders made pursuant thereto:
Carrier forfeits $1,000 for each offense:

Each continuing day is a separate offense 205 (b )
Section 214, and orders made pursuant thereto: Penalties 214(d)
Section 220, relating to keeping of records, accounts, etc :

Five hundred dollars for each continuing day of the
offense . . 220(d)

Violations of section 316: Subject offender to $1,000 fine or 1
year's imprisonment, or both 316

Virgin Islands. See Naval stations.
Vocation: Commissioners may not engage in any other 4(b)
Vote: Commission's, to be entered of record 4(j)
Vouchers, itemized: Approval of Chairman necessary before ex-

penses of the Commission will be paid on presentation of 4(g)

Waiver: Claim to use of a frequency or of the ether as against
regulatory power of United States 304

War. See Presidential proclamation; United States.
War, threat of. See National emergency.
Washington, agent or carrier in: Order of the Commission served

upon, unless otherwise provided 416 (a)
Washington, city of :

Appeal from decisions of the Commission 402(e)
Expenses incurred in carrying on official business 4(g)
Office of the Commission: Annual reports of carriers to be

filed therein 219(b)
Place of public announcement of decisions of the Commission 402 (e)
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Waves, sound. See Sound waves. sEcTicki
Wire: Transmission of writing, signs, signals, sounds, and pic-

tures by 3 (a)
Wire communication (see also Communication) :

Jurisdiction over
Purpose in regulating 1

Wire communication treaty or convention:
Condition, regulation, restriction, or rule imposed by: Per-

son violating, punishable by $500 fine for each day the
offense occurs 502

Wire communications See Communications.
Wire tapping 605
Wire telegraph companies. See Telegraph companies.
Wire telegraph service. See Telegraph service.
Wire telephone carrier:

Valuation of property: Commission may value only that part
used in interstate or foreign telephone toll service 221 ( d)

Wire telephone communication. See Communication.
Wire telephone companies. See Telephone companies.
Wire telephone exchange service. See Exchange service.
Wire telephone service. See Telephone service.
Wireless communication. See Communication.
Wires: Use of, in chain broadcasting 202(b)
Witness:

Testimony desired to be taken by deposition in a foreign
country 409(g)

Testimony may be taken by deposition 409 (e)
Witnesses:

Administration of title III. See Title III.
Attendance and testimony of: Commission may require, by

subpena 409(b)
Attendance of :

May be required from any place in United States, at any
designated place of hearing 409 (c)

United States court may be invoked to aid in obtaining 409 (c>
Giving depositions: Entitled to same fees as are paid for like

services in United States courts 409 (h)
May be examined, pursuant to designation, by director of a

division, examiner, or member of the Commission 409 (a)
Summoned before the Commission: Paid same fees and mile-

age that are paid witnesses in United States courts 409 (b.)
Words, meaning of certain. See Definitions.
Words, obscene. See Obscene.
Words, profane. Bee Profanity.
Work of the Government stations. See Government stations.
Writ of certiorari. See Certiorari.
Writ of injunction. See Injunction.
Writ of mandamus. See Mandamus.

2
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SECTION
Writing: Transmission of, by cable, wire, radio 3(a), (b)
Written application. See Application.

Zone, Canal. See Canal Zone.
Zones, served by any radio station, established by the Commis-

sion .
303 (h)



RULES OF PRACTICE AND PROCEDURE OF FEDERAL
COMMUNICATIONS COMMISSION WITH AMEND-

MENTS TO NOVEMBER 15, 1937.

Administration, Divisions, Meetings, Etc.

Office hours.
100.1. The principal office of the Commission shall be located at

Washington, D. C., and all communications to the Commission
shall be addressed to Washington, D. C., unless otherwise specifi-
cally directed. The hours of the Commission, until changed by law
or executive order, are from 8 : 30 a. in. to 4 p. m., Monday to
Friday, inclusive, and on Saturday from 8 : 30 a. m. to 12 : 30
p. m., except on legal holidays.

Divisions.
100.2. Deleted.

Meetings.
100.3. All meetings of the Commission, unless otherwise deter-

mined by a majority of the members thereof, shall be held at the
principal office of the Commission.

Official record.
100.4. The minutes of a meeting of the Commission shall be the

official record of any action taken therein, and shall be kept by,
and in the office of, the Secretary.

Authentication.
100.5. All orders, permits, licenses, or other instruments of

authorization made, issued, or granted by the Commission shall,
unless otherwise specifically provided by order of the Commission,
be signed by the Secretary in the name of the Commission and
authenticated by the seal of the Commission

Inspection of records.-(Revised Feb. 19, 1936.)
100.6. Subject to the provisions of section 4 (j), 412, and 606

of the Act, the files of the Commission shall be open to inspection
as follows :

(a) Tariff schedules required to be filed under section 203 of
the Act and annual and monthly reports required to be filed Hider
section 219 of the Act.

567
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(b) All applications and amendments thereto filed under title
II or title III of the Act; all documents filed with applications
made when specific mention is made in the application referring
to such document; authorizations issued upon such applications;
all pleadings, depositions, transcripts of testimony, exhibits, ex-
aminers' reports, exceptions, and orders of the Commission

(a) Other files in the discretion of the Commission upon written
request describing in detail the documents to be inspected and the
reasons therefor.

Certified copies.
100.7. Copies of any documents subject to inspection under the

provisions of rule 100.6 will be prepared and certified by the
Secretary, under seal, on written request, specifying the exact
documents, the number of copies desired, and the date on which
the same will be required: Provided, however, That such request
must be made so as to permit a reasonable time for the prepara-
tion of such copies: And provided further, That any cost incurred
in the preparation of such copies shall be prepaid by the person
making application therefor.

Official reporter-Transcript.
100.8. The Commission will designate from time to time an

official reporter for the taking down and transcribing of its pro-
ceedings. No transcript of the testimony taken, or argument had,
at any hearing will be furnished by the Commission Such tran-
script, if desired, must be obtained from the official reporter upon
payment of the charges therefor.

Person.
100.9. Wherever in these rules the term "person" is used, it,

shall include an individual, partnership, association, joint-stock
company, trust, or corporation.

Authority for representation.
100.10. Any person, in a representative capacity, transacting

business with the Commission, may be required to show his
authority to act in such capacity.

Computation of time.
100.11. Wherever days are mentioned in these rules as limita-

tions of time they shall be construed to include Sundays and legal
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holidays in the District of Columbia. When the time fixed for
taking any procedural step elapses on Sunday or a legal holiday,
such time shall extend to and include the next succeeding day
that is not a Sunday or a legal holiday. In the computation of
time, the first day shall be excluded and the last day included.

Additional time to parties in certain cases.
100.12. Where, under these rules, unless otherwise expressly

provided, any limitation is made as to the time within which any
document is required to be filed, or any other procedural step is
required to be taken in connection with any hearing, parties who
are residents of the following States Montana, Idaho, Wyoming,
Colorado, New Mexico, Arizona, Utah, Nevada, Washington,
Oregon, and California shall have an additional period of 5 days
and parties who reside beyond the confines of the continental
United States shall have an additional period of 20 days within
which to file such document or take such other procedural step.

Personal Appearances; Practitioners.

Appearance by party.
101.1. Ally party to a proceeding may appear and be heard in

person or by attorney. A partnership may appear and be repre-
sented by any member thereof.

Persons who may be admitted to practice.-(Revised Feb. 10,
1936.)

101.2. Attorneys at law admitted to practice before any court
of the United States, the District of Columbia, or the highest court
of any State or Territory, upon application may be admitted to
practice before the Commission An attorney at law from any
place other than the District of Columbia may, in the discretion
of the official presiding at any hearing, be admitted for a particular
case to participate in the hearing or argument of any cause in
which he may be employed.

Applications for admission.
101.3. Applications for admission to practice shall be on a form

prescribed and provided by the Commission. (See page 657,
infra.)

* Formerly constituting Fifth Zone.
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Oath.
101.4. No person shall be admitted to practice before the Com-

mission until he shall have subscribed to an oath or affirmation
that he will demean himself as a practitioner before the Commis-
sion, uprightly and according to law; and that he will support the
Constitution and laws of the United States and will conform to
the rules and regulations of the Commission.

Suspension, disbarment, revocation.
101.5. The Commission may, in its discretion, suspend, disbar,

or revoke the right of any person who has been admitted to prac-
tice before the Commission, if it finds that such person has violated
his oath taken upon admission; or has, in obtaining admission,
concealed any material facts with reference to his legal qualifica-
tions, professional standing, character, or integrity: Provided,
however, That before any member of the bar of this Commission
shall be suspended, disbarred, or his right to practice before the
Commission revoked, charges shall be preferred by the Commission
against such practitioner and he shall be afforded an opportunity
to be heard thereon.

Register of practitioners.
101.6. Commencing February 1, 1936, a register will be main-

tained by the Commission in which will be entered the names of
all persons entitled to practice before the Commission. Only indi-
viduals will be admitted or recognized.

Former Commission counsel barred for two years.
101.7. No persons serving as an attorney at law in the Federal

Communications Commission on or after July 1, 1935, shall be
permitted to practice, appear, or act as an attorney in any case,
claim, contest, or other proceeding before the Commission or before
any Division or agency thereof until 2 years shall have elapsed
after the separation of the said person from the said service. The
term "attorney at law" includes attorney -examiner. Nothing
herein shall be construed to prevent any former officer or employee
of the Federal Communications Commission from appearing as a
witness in any hearing, investigation, or other proceeding before it.

Parties.

Parties to proceedings.
102.1. Parties to proceedings will be designated applicants, com-

plainants, defendants, petitioners, interveners, protestants, and
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respondents. The term "party" shall include any person, body
politic, municipal organization, or State commission

Applicant.
102.2. The term "applicant" means a party applying for a

certificate of public convenience and necessity, a certificate of
advantage and public interest, a permit, license, or such other
instrument of authorization as the Commission is empowered to
grant, and for which an application is required.
Complainant.

102.3. The term "complainant" means a party who complains
to the Commission of anything done or omitted to be done by any
common carrier subject to the Act in violation of the provisions
thereof.

Defendant.
102.4. The term "defendant" means a common carrier subject

to the Act against whom a complaint has been filed of anything
done or omitted to be done in violation of the provisions of the act.

Petitioner.
102.5. The term "petitioner" means a party, seeking relief

within the jurisdiction of the Commission
Intervener.

102.6. The term "intervener" means a party who upon petition
has been permitted to become a party to any proceeding before
the Commission

Protestant.
102.7. The term "protestant" means :
(a) A party opposing the schedules under suspension in inves-

tigation and suspension proceedings; or
(b) A party who files a protest to a tentative valuation in

valuation proceedings; or
(c) A party who is aggrieved or whose interests are adversely

affected by any decision of the Commission granting without a
hearing any application for an instrument of authorization under
section 309 (a) of the Act.
Respondent.

102.8. The term "respondent" means :
(a) A party against whom a petition has been filed or against

whom the Commission has, on its own motion, instituted an inquiry,
investigation, or other proceeding; or
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(b) Any licensee or pending applicant for any instrument of
authorization who would be aggrieved, or whose interests would
be adversely affected by the granting of any application designated
for hearing, or a licensee against whom the Commission has insti-
tuted revocation proceedings.

Receiver.
102.9. The receiver or trustee of any common carrier subject tothe Act shall be made a party to any proceeding in which suchcarrier is a party.

Substitution of parties.
102.10. In the event of death or mistaken identity of a party to

a proceeding, except proceedings under title III of the act, the
Commission may order the substitution of the proper parties upon
petition and for good cause shown.

Applications.

Applications under title II; prescribed forms.
103.1. Each application for an instrument of authorization shall

be made in writing, under oath of the applicant, and on formsfurnished by or in the manner prescribed by the Commission :
Provided, however, That in emergency cases the Commission maywaive the requirements of formal application.

Amendments as a matter of course.
103.2. Amendments to any application may be made as a matter

of course, if filed with the Commission, and served upon all parties
of record not less than 30 days prior to the date set for hearingon such application.

Amendments discretionary with Commission.
103.3. Amendments to any application filed within 30 days of a

hearing may be allowed in the discretion of the Commission, uponpetition, and upon such terms as the Commission shall impose.

Amendments ordered.
103.4. The Commission may, upon its own motion, or upon

motion of any party to the proceeding, order the applicant to amend
his application so as to make the same more definite and certain.
Amendments; form of.

103.5. Any amendment to an application shall be subscribed
and verified in the same manner as was the original application.
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Applications under title III (radio) ; prescribed forms.
103.6. Each application for an instrument of authorization shall

be made in writing, under oath of the applicant, on a form pre-
scribed and furnished by the Commission : Provided, however,
That in emergency cases the Commission may waive the require-
ments of formal application, with respect to applications for
licenses, renewals, or modification thereof for stations on vessels
or aircraft of the United States pursuant to section 308 (a) of
the Act. Separate application shall be filed for each instrument
of authorization requested : Provided, however, That in cases where
a single licensee holds a number of licenses identical in their terms
with the exception of locality, a single application may be filed for
renewal or modification of such licenses, where such single appli-
cation sets forth in detail and in unmistakable terms, an accurate
description of the individual licenses sought to be renewed or
modified. The required forms may be obtained from the Commis-
sion or from any of its field offices. (For a list of such offices and
related geographical districts, see pages 659-660, infra.)

Place of filing; number of copies.
103.7. Each application for construction permit or station

license, with respect to the number of copies and place of filing,
shall be submitted as follows :

Number of application forms required
Class of station and method of filing

a. All classes of Alaskan stations, 3 copies via inspector in charge,
except broadcast and amateur. radio district No. 14, Seattle,

Wash.
b. Aircraft 1 copy direct to Washington, D. C.
a, Geophysical . Do.
d. Portable (all classes, except ama- 2 copies direct to Washington, D. C.

teur and broadcast pick-up).
e. Ship 1 copy direct to Washington, D. C.
f. All other classes, except amateur. 2 copies direct to Washington, D. C.
g. Amateur . 1 copy to be sent as follows: (a) to

proper district office if it requires
personal appearance for operator
examination under direct super-
vision from that office; (b) direct
to Washington, D. C., in all other
cases, including examinations for
class C privileges.
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Amendments; withdrawals when permitted.
103.8. Where other parties will not be aggrieved or adversely

affected thereby, an applicant may amend or withdraw his appli-
cation without prejudice, at any time up to the conclusion of a
hearing thereon.

Where such amendment changes the frequency, power, hours
of operation, equipment, location of station (or points of com-
munication or approximate location in cases of stations other
than broadcast), or such amendment or withdrawal aggrieves or
adversely affects other parties, no amendment to, or withdrawal
of, any application will be permitted without prejudice, unless
such amendment is filed, or such withdrawal is requested, not
later than 30 days before said hearing.

Specification of frequency, etc.
103.9. Each application shall be specific with regard to fre-

quency or frequencies, power, hours of operation, and all other
terms of the instrument of authorization requested. An appli-
cation for broadcast facilities in the band of 550 kilocycles to
1600 kilocycles shall be limited to one specific frequency. An
application for a radio station construction permit or license
requesting alternative facilities will not be accepted.

Applications for construction permit or modification thereof.
103.10. Applications for construction permit or modification

thereof, involving removal of existing transmitting apparatus
and/or installation of new transmitting apparatus, shall be filed
at least 60 days prior to the contemplated removal and/or
installation.

Extension of construction permit; when filed.
103.11. Any application for extension of time within which to

commence and/or complete construction of a station, shall be
filed at least 30 days prior to the expiration date of such permit.
No application for extension of a permit already forfeited will
be granted, except upon a satisfactory showing to the Com-
mission of sufficient reasons for the delay in filing such
application.

Application for license after construction; how and when filed.
103.12. In all cases where a construction permit is required by

section 319 of the Act for the construction of a station, the appli-
cation for station license (or for station license or modification
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thereof, if for station other than broadcast) shall be filed by
permittee or its lawful assignee, after consent of Commission to
the assignment, prior to service or program tests.

License where construction permit is not required; when filed.
103.13. Each application for new license, where a construction

permit is not a prerequisite thereto, shall be filed at least 60 days
prior to the contemplated operation of the station : Provided, how-
ever, That in emergency and for good cause shown, the Commission
may waive the requirements of this rule.

Modification of license; when filed.
103.14. An application for modification of license may be filed

for change in frequency, change in operating power where no
construction is necessary, change in hours of operation, change
in location of main studio (if a broadcast station), change in
points of communication, and/or change in nature of authorized
service (in case of stations other than broadcast) and to cover
construction permit issued to authorize the addition to, modifica-
tion, or replacement of equipment in an existing licensed station.
Except when filed to cover construction permit each application
for modification of license shall be filed at least 60 days prior
to the contemplated modification of license: Provided, however,
That in emergencies and for good cause shown, the Commission
may waive the requirements hereof insofar as time for filing
is concerned.

Renewal of license; when filed.
103.15. Unless otherwise directed by the Commission, each

application for renewal of license shall be filed at least 60 days
prior to the expiration date of the license sought to be renewed.

Application called for by Commission.
103.1G. Whenever the Commission regards an application for

a renewal of license as essential to the proper conduct of a hear-
ing or investigation, and specifically directs that the same be filed
by a date certain, such application shall be filed within the time
thus specified. If the licensee fails to file such application within
the prescribed time, the hearing or investigation shall proceed as
if such renewal application had been received:

Extension of station and operator licenses.
103.17. Where there is pending before the Commission any

application, investigation, or proceeding which, after hearing,
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might lead to or make necessary the modification of, revocation
of, or the refusal to renew an existing license, or the suspen-
sion of an operator's license, the Commission may, in its dis-
cretion grant a temporary extension of such license : Provided,
however, That no such temporary extension shall be construed as
a finding by the Commission that the operation of any radio
station thereunder, or use of the operator's license, will serve
public interest, convenience and necessity beyond the express
terms of such temporary extension of license : And provided
further, That such temporary extension of license will in no wise
affect or limit the action of the Commission with respect to any
pending application or proceeding.

Assignment of construction permit, license or transfer of control
of licensee corporation; when and how filed.

103.18. An application for consent to assignment of a con-
struction permit or license, or for consent to transfer of control
of a corporation holding a construction permit or license, shall be
filed with the Commission at least 60 days prior to the
contemplated effective date of assignment or transfer of control.

If the assignment of property of a station, or transfer of
control of a licensee corporation is voluntary, the appropriate
application shall be fully executed by both assignor and assignee
and, if involuntary, by assignee only.

In support of each such application affecting a radio station
there shall be submitted under oath or affirmation, in addition to
the information required by the forms furnished by the Commis-
sion, in properly marked exhibits, the following information:

A. If the application is for transfer of license:
(1) A complete detailed list of all the items of property and assets of the

station, including intangibles;
Real property must be listed separately showing both the buildings and

land. If no real property is involved, applicant must so state;
(2) A similar list showing with reference to the items of property and

assets given: (a) The original cost to the licensee, when and from whom
purchased; (b) the present depreciated value and method of computing
depreciation, and the replacement value and method of determining same;

This information may be given on one sheet in different columns, and the
total of each column must be given. Applicant must show the latest tax
assessed value, separately of buildings and land, together with the date of
assessment. If the real estate has not been recently assessed or has not been
assessed at full value, applicant must submit a report of independent
appraisal of the realty, showing date said assessment was made, together with
the name of the assessor;
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(3) A profit -and -loss statement of the assignor showing receipts and dis-
bursements in detail and also profit or loss for a period of 6 months preceding
the filing of the application;

(4) A financial statement of the assignee showing in detail the items of
assets and liabilities and assignee's financial ability to continue the operation
of the station in the public interest, together with the date of said statement;

(5) Where the assignment is voluntary, an executed copy of the contract
or lease agreement which must provide (a) that assignee shall have complete
control of the station, its equipment and operation, including unlimited super-
vision of programs to be broadcast; (b) transfer shall be subject to the con-
sent of the Commission; and (c) the price, whether paid or promised, and
all the terms and conditions of the proposed sale or transfer;

(6) Where assignment of property of the station is involuntary, a certified
copy of the court order or other legal instrument effecting the transfer,
showing all the terms and conditions under which the transfer is made,
including the consideration therefor;

(7) A copy of the articles of incorporation of the assignee, if a corpora-
tion, showing its power to engage in radio broadcasting, certified by the
secretary of state of the State in which the assignee is incorporated;

(8) A list of names, nationalities, and addresses of incorporators, directors,
and officers, and of all stockholders owning 5 per cent or more of the stock
of said assignee corporation and all corporations controlling said assignee;

(9) Applicants for the Commission's consent to the transfer of a license
from one licensee to another must join in a statement under oath as to
whether there are contracts, agreements, or understandings (other than the
one submitted under subpar. 5 above), whether written or oral, which may
in anywise affect or concern the transfer contemplated, the financial arrange-
ments between the parties, the equipment of the station or its operation
or supervision. If there are no such contracts or understandings, the state-
ment should clearly evidence this fact; if there are any such contracts, full
and complete copies thereof properly executed must be submitted. Action will
not be had on any such application until this information is fully supplied.

(B) If the application is for transfer of control of a licensee corporation:
(1) A complete detailed list of all the items of property and assets of the

station, including intangibles;
Real property must be listed separately showing both the buildings and

land. If no real property is involved, applicant must so state;
(2) A similar list showing with reference to the items of property and

assets given: (a) The original cost to the licensee, when and from whom
purchased, (5) the present depreciated value and method of computing depre-
ciation, and the replacement value and method of determining same;

This information may be given on one sheet in different columns, and the
total of each column must be given. Applicant must show the latest tax -
assessed value, separately of buildings and land, together with the date of
assessment. If the real estate has not been recently assessed or has not been
assessed at full value, applicant must submit a report of independent appraisal
of the realty, showing date said assessment was made, together with the name
of the assessor;

(3) A financial statement of the licensee corporation, control of which is
37
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to be transferred, showing in detail the items of assets and liabilities, together
with the date of said statement;

(4) A profit -and -loss statement of said licensee corporation showing the
receipts and disbursements in detail and also profit or loss for a period of
6 months preceding the filing of the application;

(5) If control of the licensee corporation is to be transferred by contract,
a fully executed copy thereof showing the date and all the terms and condi-
tions, including the exact consideration paid or promised, with a condition that
the transfer be subject to the consent of the Commission;

(6) If control of said licensee corporation is to be transferred by involun-
tary means, a certified copy of the court order or other legal, instrument
effecting the transfer of control, showing all the terms and. conditions thereof,
including the consideration therefor;

(7) If control is to be transferred to a corporation, a copy of the articles
of incorporation, properly certified by the secretary of state of the State in
which the corporation is incorporated;

(8) A list of names, nationalities, and addresses of incorporators, directors,
and officers, and of all stockholders owning 5 per cent or more of the stock
of said assignee corporation and all corporations controlling said assignee;

(9) Applicants for the Commission's consent to the transfer of control of a
licensed corporation must join in a statement under oath as to whether there
are contracts, agreements, or understandings (other than the one submitted
under subpar. 5 above), whether written or oral, which may in anywise affect
or concern the transfer contemplated, the financial arrangements between the
parties, the equipment of the station
are no such contracts or understandings, the statement should clearly evidence
this fact; if there are any such contracts, full and complete copies thereof
properly executed must be submitted. Action will not be had on any such
application until this information is fully supplied.

Provided, however, That in the case of the following services, Aviation,
aviation public, experimental (other than broadcast), geophysical, emergency,
agriculture, marine relay, mobile press, amateur, temporary, the information
required by paragraphs A or B above need not accompany the application, and
shall be furnished only at the specific request of the Commission.

Provided further, That the Commission may in any case, in its discretion,
require the furnishing of such other and further information in connection with
applications for consent to assignment of construction permit or license or
for consent to transfer of control of a corporation holding a construction
permit or license as it may deem necessary.

Special authorizations: when and how filed.
103.19. Upon proper request by the licensee of a broadcast

station, or by the licensee of, or applicant for, a service other
than broadcasting, the Commission may grant special temporary
authority for the operation of a station for a limited time, or in
a manner and to an extent, or for a service other or beyond
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that authorized in its existing license : Provided, however, That
if request is for a broadcast station to utilize additional hours of
operation, approval may not be granted if another broadcast
station is licensed to operate in the same locality during the hours
requested.

In any event, no such request will be considered unless :

(a) It is received in the Commission at least 10 days previous
to the date of proposed operation.

(b) If request is for operation upon a clear channel, it shall
be supported by the consent of the dominant clear -channel station.

(c) Request for any frequency shall be supported by the con-
sent of each station licensed for operation upon the frequency,
where consenting station is located at a distance less than that
given in the latest published table of recommended separations.

(d) Request made by a sharing -time Station shall be supported
by the consent of the station with which the licensee requesting
the same shares time.

Consent shall be forwarded direct to the Commission by the
consenting station and shall show whether the same is for simul-
taneous operation or whether consenting station is giving up the
time sought by applicant.

Any or all of the foregoing requirements of paragraphs (a),
(b), (c), and (d) may be waived by the Commission in cases
of emergency, the nature of which shall be fully explained by the
licensee in the request for authorization.

Action on Applications.

Defective applications rejected.
104.1. If an applicant, by specific request of the Commission,

is required to file any documents or information not included in
the prescribed application forms, a failure to comply therewith
shall constitute a defect in the application, and the application
will not be considered by the Commission. Any application which
is not filed in accordance with the Commission's regulations with
respect to the form used, manner of execution and complete-
ness of answer to questions therein required will not be consid-
ered by the Commission. Each such application shall be returned
to the applicant by the secretary of the Commission, together with
a brief statement of the respect in which it is defective.
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Under Title II of the Act
Applications under § 214 of the Act.

104.2. Upon receipt of an application filed under section 214
of the Act, the Commission will cause notice of the filing of such
application, together with copies of the same, to be given to the
Governor and State commission of each State having jurisdiction
over the carrier, in the States in which the additional or extended
line, or any part thereof, is proposed to be constructed or oper-
ated, with the request that they advise the Commission if they
desire to be heard in the matter. Such notice may also be given
to any other person or party, and in any manner the Commission
deems proper. If any party so notified, as provided herein,
requests a hearing upon the application, the Commission will
order a hearing and will give notice to all parties of the time
and place thereof : Provided, however, That the Commission may,
upon application, grant authority to furnish temporary or emer-
gency service, or to supplement existing facilities, in whole or in
part, and upon such terms as it may prescribe, without notice
or hearing.

Applications under § 221 of the Act.
104.3. Upon receipt of an application filed under section 221

of the Act, the Commission will order a hearing upon the same,
and will give reasonable notice in writing of the time and place
thereof to the Governor of each of the States in which the physical
property affected, or any part thereof, is situated, and to the
State commission of such States having jurisdiction over tele-
phone companies, and to such other person or party as it may
deem advisable. A copy of the application will be furnished such
parties together with the notice as above provided.

Under Title III of the Act
Applications conditionally granted without hearings.

104.4. When upon application any instrument of authorization
is granted by the Commission without a hearing pursuant to
section 309 (a) of the Aet, such grant shall remain conditional
for a period of not less than 30 days from the date on which
public announcement thereof is made, or from its effective date,
if a later date is specified, during which 30 days any person
aggrieved or whose interests may be adversely affected may
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obtain a hearing upon such an application by filing a protest as
set forth in rule 105.21(b).

Upon the filing of such a protest, the application involved will
be set for hearing in the same manner in which other applications
are set for hearing, and the applicant and other interested parties
notified.

Pending hearing upon any protest, the effective date of the
Commission's action to which said protest is directed, shall be
postponed to the date of the Commission's decision after hearing,
unless the authorization involved in such grant is necessary to the
maintenance or conduct of an existing service, in which event the
Commission may, in its discretion, authorize the applicant to
utilize the facilities or authorization in question pending the
Commission's decision after hearing.

If no protest is filed in accordance with the foregoing, and
within the time limited, or if a protest is filed, but is withdrawn
by the protestant before hearing thereon, the action of the Com-
mission in granting the application in question shall become
absolute and final without further action of the Commission.

Applications granted in part without hearing.
104.5. Where any application is granted in part, or with any

privileges, terms, or conditions other than those requested, pur-
suant to rule 104.4 and without a hearing thereon, the action
of the Commission shall be considered as granting such appli-
cation unless the applicant shall, within 30 days from the date
on which public announcement of such grant is made, or from
its effective date, if a later date is specified, file with the Com-
mission a written request for a hearing with respect to the part,
or with respect to the privileges, terms, or conditions, not granted.
The request for hearing shall be accompanied by a statement in
writing of the facts which the applicant expects to prove upon
such hearing. Upon the receipt of such request, and statement
in proper form, the application will be set for hearing in the
same manner as other applications are set for hearing, and the
applicant and other parties in interest notified thereof. Within
a period of 10 days from the receipt of such notice of hearing,
the applicant shall deliver or mail a copy of the statement of
facts to be proved by it to all other parties notified of the hearing,
and shall file with the Commission an affidavit stating that this
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requirement has been met. Pending such hearing the effectivedate of the action of the Commission with respect to such appli-cation shall be postponed to the date of said decision afterhearing.

All other applications designated for hearing.
104.6. In cases where the application is proper upon its facebut the Commission is unable to determine, without a hearing onthe merits, that the granting of such application, either in wholeor in part, would serve public interest, convenience, or necessity,and that the granting of such application, either in whole or inpart, would not aggrieve or adversely affect the interest of anylicensee, or any person having a pending application, the Com-mission will designate the same for hearing and the followingprocedure will govern:
(a) The secretary shall forthwith mail a written notice to theapplicant setting forth the action of the Commission (togetherwith such statement of the Commission's reasons therefor as shallbe appropriate to the nature of the application), the time andplace for hearing, and a list of the other parties notified thereof.(b) In order to avail himself of the opportunity to be heard,the applicant shall, within 15 days of the mailing of the noticeby the secretary, file with the Commission a written appearanceand statement of his desire to be heard, in accordance with rule105.25.

Within 25 clays of the mailing of the notice of hearing asaforesaid, any respondent who desires to participate in the hear-ing, shall file with the Commission his answer to any suchappearance in accordance with rule 105.26.
(c) In case no appearance or statement in writing of the factsto be proved upon such hearing is filed by the applicant withinthe time so specified, the hearing will be canceled, the applicantdeemed in default, his application denied, and the secretary shallso notify the applicant and other parties to the hearing(d) In case the appearance and statement in writing of thefacts to be proved is duly and seasonably filed, the applicationwill be entered upon the hearing docket.
(e) If at the date set for hearing, the applicant does not appearand offer evidence in support of his said application, a defaultwill be entered, and the Commission will deny the application.
(f) After a hearing has been held in accordance with the fore-
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going, the Commission may grant the application, deny it, or
grant it in part, or deny it in part.
Repetitions of applications.

104.7. Where an applicant has more than one application pend-
ing for essentially the same instrument of authorization, with
respect to the character of station, type of service, and the terri-
tory sought to be served, the Commission shall determine which
of such applications shall be first considered by it.

Where an applicant has an application pending and undecided,
no other inconsistent or conflicting application filed by or upon
behalf of the same party will be accepted for consideration.

Where an applicant has been afforded an opportunity to be
heard with respect to a particular application, and the Commis-
sion has, after hearing or default, denied the application, or dis-
missed it with prejudice, it will not consider or designate for
hearing another application by the same applicant, or for his
successor or assignee, until after the lapse of periods of time as
follows

(a) Where the second application is for exactly or substantially
the same instrument of authorization with respect to class of
station, the privileges, terms, and conditions requested, and the
territory sought to be served, a period of 12 months must elapse
from and after the date of the denial of the first application.

(b) Where the second application is for the same kind of
instrument of authorization, but differs materially from the first
application as to class of station, the privileges, terms, and con-
ditions requested, or the territory sought to be served, a period of
6 months must elapse from and after the date of the denial of
the first application.

The foregoing provisions shall have no application where, since
the denial of the first application, there has been a material change
in the facilities available for designation to the particular service
sought to be established in the territory sought to be served.

Applications pending appeal from decisions of the Commission.
104.8. Where an appeal has been taken from the action of the

Commission in denying a particular application, another applica-
tion for the same kind of instrument of authorization, with respect
to the type of service and territory sought to be served, filed by
the same applicant, his successor or assignee, will not be con-
sidered or designated for hearing until the final disposition of



584 LAW OF RADIO BROADCASTING

such appeal: Provided, however, That where, pursuant to rule
104.5, an application is granted in part and denied in part, and
the applicant desires to utilize the partial grant and to contest
the partial denial, any such applicant shall be permitted, dur-
ing the pendency of such appeal, and without prejudice thereto,
to file such application or applications as shall be necessary or
requisite to the utilization, extension, or renewal, but not for a
modification of the instrument in the particulars theretofore
denied, and the Commission will consider and dispose of these
applications.

Pleadings and Action Thereon.
Complaints.

105.1. Complaints may be either informal or formal.

Informal complaints; substance.
105.2. No form of informal complaint is prescribed, but it must

be in writing, subscribed and verified by the complainant. The
complaint shall state the name and address of the complainant,
the name of the carrier against whom complaint is made, and
shall state as definitely as possible the basis or reason for the
complaint.

Action on informal complaints.
105.3. Upon receipt of an informal complaint properly drawn

and executed, the Commission will, if its nature warrants, take
the question up by correspondence with the carrier complained
of in an endeavor to bring about satisfaction.. Such correspond-
ence with the carrier shall call upon it either to satisfy the com-
plainant or advise the Commission of its refusal or inability to
do so within the prescribed time. If the carrier satisfies the
complainant it shall immediately notify the Commission by filing
with it a receipt of satisfaction executed by the complainant;
whereupon the complaint will be dismissed. If the carrier refuses
or is unable to satisfy the complainant within the time prescribed,
it shall so notify the Commission, which decision the Commission
will forthwith give notice of to the complainant.

Six months' rule for resubmission.
105.4. When an informal complaint has not been satisfied pur-

suant to the foregoing rule, the complainant may either file a
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formal complaint or resubmit his informal complaint within 6
months from the date of the Commission's notice : Provided, how-
ever, That such resubmitted informal complaint must contain new
material matter upon the same cause of action. The procedure
prescribed herein for the handling of informal complaints will be
followed in case of resubmitted informal complaints. If such
resubmitted informal complaint or a formal complaint is filed
with the Commission within the 6 months' period, such resub-
mission or filing will be deemed to relate back to the date of the
filing of the original informal complaint.

Formal complaints; requirements.
105.5. Formal complaints shall contain the names of all parties

complainant and defendant in full, without abbreviations, the
address of each complainant, and the name and address of his
attorney, if represented by attorney, and shall be subscribed and
verified by the complainant.

(See page 658, infra, for form of formal complaint.)

Statement of issues; joinder of causes of complaint.
105.6. Formal complaints shall be so drawn as to advise the

Commission and the defendant fully wherein the provisions of the
Act, an order or a rule or regulation of the Commission, have
been violated, the facts claimed to constitute such violation, and
the relief sought. Two or more grounds of complaint involving
the same principle, subject, or state of facts may be included in
one complaint, but should be separately stated and numbered.

Notice of complaints.
105.7. Upon receipt of any formal complaint against any com-

mon carrier subject to the Act, the Commission will forward a
copy of the same to such carrier together with a notice of the
filing thereof, which notice shall contain an order of the Com-
mission calling upon the carrier to satisfy the complaint or answer
the same in writing within the time specified in said notice, which
in no event shall be less than 30 days.

Charges; references.
105.8. The several charges, classifications, regulations, or prac-

tices complained of shall be set out by specific references to sched-
ules of charges and classifications, and also the particular
regulations or practices whenever that is possible.
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Separate statement of each provision violated.
105.9. When a violation of more than one provision of a section

of the Act is alleged, such violation shall be separately stated
with respect to each provision of the Act claimed to constitute
a violation thereof.

Complaints: allegation of.
105.10. In case recovery of damage is sought, the complaint

should contain appropriate allegations showing such data as will
serve to identify, with reasonable certainty, the communications
or transmissions, or other services, in respect of which recovery
is sought, and shall state (1) that the complainant makes claim
for reparation; (2) the name and address of each individual
claimant asking reparation; (3) the name and address of defend-
ants against which claim is made; (4) the communications, trans-
missions, or other services rendered, the charge applied thereto,
the date when charges were paid, by whom paid, and by whom
borne; (5) the period of time within which, or, the specific dates
when such communications, transmissions, or other services were
rendered; (6) points of origin and reception of such communi-
cations or transmissions and, if known, the routes over which
such communications or transmissions were made or transmitted,
and if the damages sought to be recovered are for services other
than communications or transmissions, then the allegations of the
complaint shall state the nature and extent of such services, the
date or dates when rendered, when paid for, and by whom borne;
(7) nature and amount of injury sustained by each claimant;
(8) if reparation is sought on behalf of others than the com-plainant, in what capacity or by what authority complaint is
made in their behalf ; and (9) that claimant has not filed suit
in any court on the basis of the same claim.

Proof of damages when transmission or rates numerous; repa-
ration.

105.11. If a general rate adjustment is challenged in the com-
plaint, or many communications and transmissions or points of
origin and reception are involved, the Commission will find and
determine in its report the issues as to violation of the Act, injury
thereby to complainant, and right to reparation. The Commission
will afford the parties opportunity to agree or make proof respect-
ing the communications, transmissions, or other services, and
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amount of reparation due under its findings, before entering its
order awarding reparation. In such cases, authenticated schedule
of charges, receipts, statements, and other exhibits bearing on
details of such communications, transmissions or other services,
for which reparation is claimed, and the amount claimed (sepa-
rately stated with respect to each communication, transmission, or
other service rendered), need not be produced at the hearing unless
called for or needed to develop other pertinent facts.

Discrimination to be specified.
105.12. In case unjust or unreasonable discrimination is alleged,

the charge, practice, classification, regulation, facility, or service
complained of must be clearly specified.

Preference or prejudice.
105.13. In case undue or unreasonable preference, advantage, or

prejudice is alleged, the particular person, company, firm, corpo-
ration, locality, or description of traffic affected thereby, and the
particular preference or prejudice or disadvantage, relied upon
as constituting a violation, shall be clearly specified.

Reparation to be specifically prayed for.
105.14. Reparation will not be awarded upon a complaint unless

specifically prayed for, except under unusual circumstances and
for good cause shown. Reparation may be awarded, however,
upon a supplemental complaint based upon the finding of the
Commission in the original proceeding.

Sufficiency to toll statute; damages pendente lite.
105.15. The Commission will consider as in substantial avoid-

ance of the statute of limitations, a complaint in which the com-
plainant alleges that the matters complained of, if continued in
the future, will constitute violations of the Act in the particulars
and to the extent indicated, and prays reparation accordingly as
to charges which shall be paid and borne by complainant on all
communications, transmissions, or other services affected thereby
occurring during the pendency of the proceeding.

Supplemental complaints.
105.16. Supplemental complaints may be tendered for filing by

the parties complainant, against the parties defendant, setting
forth any causes of action under the act alleged to have accrued
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in favor of the complainants and against the defendants since the
filing of the original complaint.

Supplemental complaint to be filed within statutory period.
105.17. If recovery of damages is sought by supplemental com-

plaint, it must be filed with the Commission within the statutory
periods stated in section 415 of the Act.

Cross complaints; filing and service; hearing and disposition.
105.18. Cross complaints alleging violations of the act by other

carriers, parties to the proceeding, or seeking relief against them
under the Act, may be tendered for filing by defendants with their
answers and, upon leave granted, -will be filed and served by the
Commission in the manner provided for serving complaints.

Petitions.
105.19. Petitions for intervention or for other relief under the

jurisdiction of the Commission must be subscribed and verified by
the petitioner and shall set forth clearly and concisely the facts.
supporting the relief sought.

Intervention; when allowed.
105.20. Any party may, at any time, more than 10 days prior

to the date of any hearing, file with the Commission a petition to
intervene. If the petition discloses a substantial interest in the
subject matter of the hearing, the Commission may grant the same
and permit the petitioner to be heard at such hearing.

Protests.
105.21. (a) Protests in opposition to tariff schedules under

suspension, or in opposition to a tentative valuation, under the
provisions of title II of the Act, shall be subscribed and verified
by the protestant and shall contain a concise statement of the
essential elements of the protest with particularity to the matters
concerning which protest is made. Each object of protest shall be
set up as a separate item in a separately numbered paragraph and
the protest shall also include a statement of the protestant's interest
in the matter in controversy.

(b) Protests to any application granted by the Commission
without a hearing under section 309 (a) of title III of the Act
(see rule 104.4) shall be subscribed and verified by the protestant
and shall contain:

1. A statement of protestant's interest in the matter ;
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2. A terse yet complete statement of facts which protestant
expects to prove upon the hearing, and,

3. Proof of service upon the applicant.

Answers to complaints and petitions.
105.22. Any party upon whom a copy of a complaint, petition,

or cross complaint is filed, shall answer and file the same within
30 days after service of the complaint. Such answer shall be
subscribed and verified by the party answering, and shall be so
drawn as to advise the parties and the Commission fully and com-
pletely of the nature of the defense, and shall admit or deny
specifically and in detail all material allegations of the complaint.
Collateral or immaterial issues shall be avoided in answers and
every effort made to narrow the issues. Matters alleged as affirma-
tive defenses shall be separately stated and numbered. Any
defendant failing to file and serve answer within the time, and
in the manner prescribed, will be deemed in default, and the Com-
mission will issue an appropriate order. (Counterclaims and set-
offs against users of service supplied by carriers are not within
the jurisdiction of the Commission.)

Answers to notice of violations under title III.
105.23. Any licensee receiving official notice of a violation of

the terms of the Communications Act of 1934, any legislative Act,
Executive order, treaty to which the United States is a party or
the rules and regulations of the Federal Communications Commis-
sion, which are binding upon licensee or the terms and conditions
of a license, shall, within 3 days from such receipt, send a written
reply direct to the Federal Communications Commission at Wash-
ington, D. C., and a copy thereof to the office of the Commission
originating the official notice, when the originating office is other
than the office of the Commission in Washington, D. C. The answer
to each notice shall be complete in itself and shall not be abbre-
viated by reference to other communications or answers to other
notices. If the notice relates to some violation that may be due
to the physical or electrical characteristics of the transmitting
apparatus, the answer shall state fully what steps, if any, are taken
to prevent future violations, and if any new apparatus is to be
installed, the date such apparatus was ordered, the name of the
manufacturer, and promised date of delivery.

If the installation of such apparatus requires a construction
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permit, the file number of the application shall be given, or if a
file number has not been assigned by the Commission, such iden-
tification as will permit of ready reference.

If the notice of violation relates to some lack of attention or
improper operation of the transmitter, the name and license
number of the operator in charge shall be given.

Answers to petitions or amended complaints.
105.24. Answers to petitions for intervention, or to amended

complaints filed and served upon leave granted, need not be sepa-
rately made unless the defendant so elects, and defendant's answer
to the complaint will be deemed its answer to the petition in
intervention.

Appearance of applicant as pleading under rule 104.6(b).
105.25. The appearance to be filed pursuant to rule 104 6 shall

be subscribed and verified by the applicant, and shall consist of a
statement of his desire to be heard, and a terse yet complete state-
ment in writing of the facts which he expects to prove at such
hearing. The appearance shall be accompanied by proof of service
upon all parties notified of the hearing. Such appearance shall
be considered a pleading (but not as evidence of the facts therein
stated).

Answers to appearances.
105.26. The answer to applicant's appearance to be filed pur-

suant to rule 104.6 (b) shall conform to the requirements set forth
in rule 105.25 with respect to appearance of applicant. No
respondent shall be heard in any proceeding under title III unless
and until he shall have filed an answer to the applicant's appear-
ance in accordance with this rule.

Orders instituting action under title II.
105.27. Whenever the Commission shall institute a proceeding

within its jurisdiction under title II of the act against any com-
mon carrier, it shall commence such action by serving upon the
carrier an order to show cause. Said order shall contain a state-
ment of the particulars and matters upon which the Commission
is inquiring, and the reasons for such action, and shall call upon
the carrier to be and appear before the Commission at a place and
time therein stated, and then and there answer and give evidence
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upon the matters specified in said order. The Commission may,
however, require in said order, that the carrier file with the Com-
mission its verified answer to the order to show cause, on or before
a day certain, prior to the hearing date therein fixed, in no event
less than 30 days after service of the order : Provided, however,
That the Commission may include in an order to show cause any
further provisions which it may deem necessary and which are
within its jurisdiction under the act. Nothing in this rule shall
be construed to limit the authority of the Commission to institute
or conduct any investigation or inquiry within its jurisdiction in
any other manner or according to any other procedure which it
may deem necessary or proper.

Answer to order to show cause under title II.
105.28. Any carrier, upon whom an order to show cause has

been served under rule 105.27 shall respond to the same by filing
its answer within the time specified in said order. Such answer
shall be subscribed and verified by the carrier, and shall be drawn
so as specifically to admit or deny the charges or allegations which
may be made in said order, and so as to advise the Commission
fully

Revocation proceedings under § 312(a) of the Act.
105.29. Whenever the Commission shall institute a revocation

proceeding against the holder of any radio station construction
permit or license under section 312 (a), it shall initiate said pro-
ceeding by serving upon said licensee an order of revocation effec-
tive not less than 15 days after written notice thereof is given the
licensee. The order of revocation shall contain a statement of the
grounds and reasons for such proposed revocation and a notice of
the licensee's right to be heard by filing with the Commission a
written request for hearing within 15 days after receipt of said
order. Upon the filing of such written request for hearing by said
licensee the order of revocation shall stand suspended and the
Commission will set a time and place for hearing and shall give
the licensee and other interested parties notice thereof. If no
request for hearing on any order of revocation is made by the
licensee against whom such an order is directed within the time
hereinabove set forth, the order of revocation shall become final
and effective, without further action of the Commission.
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When any order of revocation has become final, the person
whose license has been revoked shall forthwith deliver the station
license in question to the inspector in charge of the district in
which the licensee resides.

Modification orders under § 312(b) of the Act.
105.30. Whenever the Commission shall determine that public

interest, convenience, and necessity would be served, or any treaty
ratified by the United States will be more fully complied with, by
the modification of any radio station construction permit or license
either for a limited time, or for the duration of the term thereof,
it shall issue an order for such licensee to show cause why such
construction permit or license should not be modified.

Such order to show cause shall contain a statement of the
grounds and reasons for such proposed modification, and shall
specify wherein the said construction permit or license is required
to be modified. It shall require the licensee against whom it is
directed, to be and appear at a place and time therein named, in
no event to be less than 30 days from the date of receipt of the
order to show cause why the proposed modification should not be
made and the order of modification issued.

If the licensee against whom the order to show cause is directed
does not appear at the time and place provided in said order, a
final order of modification shall issue forthwith.

Suspension of operator license.
105.31. Proceedings for the suspension of an operator license

shall in all cases be initiated by the entry of an order of suspension,
a copy of which shall be served upon or mailed to the holder of
the license involved, to become effective on a day certain, in no
event less than 40 days after date of serving or mailing such order.
The order shall set forth the name of the operator, class and grade
of license, the effective date of the order, the period of suspension
and a statement of the reasons for suspension, and shall contain
a notice to the holder of such license of his right to be heard and
contest the order, by filing with the Commission within 35 days
from the receipt of said order, a written request for hearing with
a statement executed by him under oath, denying or explaining
specifically and in detail the charges set forth in the order of
suspension. Upon receipt of such request and statement, the
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effective date of the suspension of such license will be extended;
and the Commission, upon consideration of the licensee's state-
ment, as herein provided, will either revoke its order of suspension,
or fix a time and place for hearing and notify the licensee thereof.

If no request for hearing on any order of suspension is made by
the licensee against whom such order is directed within 35 days
of receipt of such order of suspension, the same shall become final
and effective.

Where any order of suspension has become final, the person
whose license has been suspended shall forthwith send the
operator's license in question to the office of the Commission
in Washington, D. C.

Amendments as matter of course.
105.32. Amendments to any pleading may be made as a matter

of course, if filed with the Commission, and served upon all parties
of record not less than 30 days prior to the date set for hearing
on such proceeding.

Amendments discretionary with commission.
105.33. Amendments to any pleading filed within 30 days of a

hearing may be allowed in the discretion of the Commission, upon
petition, and upon such terms as the Commission shall impose.

Verification and subscription of applications and amendments.-
(Revised Feb. 19, 1936.)

105.34. A. Each application or amendment thereto shall be per-
sonally subscribed and verified: (1) By the party filing said appli-
cation or amendment, or by one of the parties, if there be more
than one; (2) by an officer of the party filing the application or
amendment if the party be a corporation; Provided, however, That
subscription and verification may be made by the attorney for
the party (1) in case of physical disability of the party, or (2) his
absence from the continental United States.

B. Each pleading initiating or supplementing a proceeding
before the Commission shall be subscribed by the party or his
attorney : Provided, however, That each pleading of fact verified
by the affidavit of the attorney shall be made only when the facts
are within the personal knowledge of the attorney, which said
affidavit shall include a statement by affiant that said facts are
within his personal knowledge.

38
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Number of copies; service and proof of service.
105.35. Applications under title II of the act, formal complaints,

supplemental complaints, cross complaints, and amended com-
plaints, will be served by the Commission and copies of each shall
be furnished in sufficient number so as to provide the Commission
with 15 copies for its use, and a copy for each party to the
proceeding.

Service by the Commission upon common carriers shall be by
leaving a copy of any document requiring service with the desig-
nated agent of such carrier at his office or usual place of residence
in the District of Columbia, and if no such agent is designated,
then service may be made by posting such notice, process, order,
decision,, or pleading in the office of the Secretary of the Com-
mission.

Service by the Commission upon all other parties shall be by
mailing a copy of any document required to be served to the last
known address of said party.

(Revised Feb. 19, 1936.)
All pleadings or documents (other than applications under title

II, formal complaints, supplemental complaints, cross complaints,
and amended complaints), filed in any proceeding shall be served
by the party filing the same, proof of which service shall be by
signature of the party served or by affidavit showing service by
registered mail (postage prepaid) of a true copy thereof, to the
last known address of said party, and such proof shall be sub-
mitted to the Commission, together with the original and eight
copies of such pleading or document.

Size, acceptable copies, and legibility of typewritten papers.
105.36. All papers filed in any proceeding (except briefs and

exhibits), shall, unless otherwise specifically provided, be on paper
81/2 by 13 inches, with left-hand margin not less than 11/2 inches
wide. The impression shall be on one side of the paper only and
shall be double-spaced, except that long quotations should be single-
spaced and indented. Such papers shall be mimeographed, plano-
graphed, or typewritten. All copies must be clearly legible.

Size of printed papers.
105.37. If printed they shall be in 10- or 12 -point type, on good

unglazed paper, 5Y8 inches wide by 9 inches long, with inside
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margin not less than 1 inch wide, and with double -leaded text
and single -leaded citations.

Briefs, printed or typewritten.
105.38. All briefs shall be printed, except that briefs of not more

than 40 pages, including cover pages, indexes, and appendixes,
may be typewritten, mimeographed, or multigraphed.

Hearings.

Hearings.
106.1. Hearings before the Commission may be informal or

formal.

Informal hearings.
106.2. The Commission may upon petition by any person or

upon its own motion hold such informal hearings as it may deem
necessary from time to time in connection with the investigation of
any matter which it has power to investigate under the law, or for
the purpose of obtaining information necessary or helpful in the
determination of its policies, the carrying out of its duties, or the
formulation or amendment of its rules and regulations. For such
purposes it may summon witnesses and require the production of
testimony as in formal hearings but the procedure to be followed
shall be informal and such as in the opinion of the Commission
will best serve the purposes of such hearing.

Formal hearings.
106.3. The Commission may in its discretion, or will, if required

by the act, hold a formal hearing upon any matter within its
jurisdiction. Reasonable notice thereof shall be given to interested
parties, which in no event shall be less than 30 days after service
of notice.

Related matters set for hearing the same date.
106.4. In fixing dates for hearings the Commission will, so far

as practicable, endeavor to fix the same date for hearings on all
related matters which involve the same applicant, or arise out of
the same complaint or cause; and for hearings on all applications
which by reason of the privileges, terms, or conditions requested
present conflicting claims of the same nature, excepting, however,
applications filed after any such application has been designated
for hearing.
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Continuances and extensions.
106.5. For good cause shown, continuances in respect to any

proceeding or hearing pending before the Commission or extension
of time for filing documents or other instruments, except where
the time for filing the same is limited by statute, may be granted,
or denied by the Commission in its discretion for reasons such as
are usually considered sufficient for analogous continuances and
extensions in the courts of the United States : Provided, however,
That requests for continuances or extension of time shall be made
in writing in the form of a verified petition which shall set forth
reasons therefor and the additional time required. Such petition
shall indicate therein diligence on the part of the petitioner, and
shall be made at a time and in such manner as to avoid unnecessary
hardship or expense to the parties to the proceeding, and shall in
all other respects, comply with these rules and regulations.

Temporary postponement.
106.6. The Commission, a Commissioner, or an examiner, when

designated to preside at a hearing, may, upon its or his own motion
or the motion of any party and for good cause shown, after open-
ing any hearing pursuant to notice, temporarily postpone the hour
or date or change the place thereof, when in its or his judgment
the ends of justice will be better served.

Order of procedure.
106.7. At hearings on complaints, petitions, applications or for

other instruments of authorization which the Commission is em-
powered to make, the complainant, petitioner, or applicant as the
case may be, shall open and close. At hearings on investigation
and suspension proceedings under title II of the act, the respondent
whose tariffs are under suspension shall open and close. At
hearings on all other investigations, revocations, modifications,
suspension of operator licenses under title III of the Act, or other
proceedings instituted by the Commission, the Commission shall
open and close. At hearings on protests, the protestant shall open
and close. In hearings upon a consolidated record, the Commis-
sion or presiding officer shall designate the order of presentation.
Interveners shall follow the party in whose behalf intervention
is made, and in all cases where the intervention is not in support
of either original party, the Commission or presiding officer shall
designate at what stage such interveners shall be heard.
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Evidence governing hearings.
106.8. Except as otherwise provided herein, the rules of evidence

governing civil proceedings in the courts of the United States shall
govern formal hearings before the Commission Provided, how-
ever, That the Commission reserves the right to relax such rules
in any case where in its judgment the ends of justice will be
better served by so doing.

Official reports, etc.; how admissible.
106.9. Copies of official reports, orders or decisions of any gov-

ernmental department or agency, in so far as material and relevant,
shall be admissible in evidence without further authentication than
a certificate from the proper custodian of any such record, order
or decision, to the effect that the same is what it purports to be,
and that the copy in question is a true copy thereof.

Matter offered containing other matter not material.
106.10. Where material and 'relevant matter offered in evidence

is embraced in a document containing other matter not material
or relevant, and not intended to be put in evidence, such document
will not be received, but the party offering the same shall present
to opposing counsel, and to the Commission, the original docu-
ment, together with true copies of such material and relevant
matter taken therefrom, as it is desired to introduce. Upon pres-
entation of such matter in proper form, it may be received in evi-
dence, and become a part of the record: Provided, however, That
opposing counsel shall be afforded an opportunity to introduce in
evidence, in like manner, other portions of such document if found
to be material and relevant.

Exhibits offered to be in duplicate.
106.11. No document, exhibit, or part thereof shall be received

as, or admitted in, evidence unless offered in duplicate.

Unsworn documents, oral declarations not received.
106.12. Except as herein expressly provided, unsworn docu-

ments and oral declarations will not be received in evidence.

Cumulative evidence avoided.
106.13. The introduction of merely cumulative evidence shall

be avoided, and the Commission reserves the right to limit the
number of witnesses that may be heard in behalf of a party on
any issue.
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Tariffs as evidence.
106.14. In case any matter contained in a tariff schedule on file

with the Commission is offered in evidence, such tariff schedule
need not be produced or marked for identification, but the matter
so offered shall be specified with particularity in such manner as
to be readily identified, and may be received in evidence by
reference subject to check with the original tariff schedules so on
file.

Records of other proceeding.
106.15. In case any portion of the record before the Commission

in any proceeding, other than the one in hearing, is offered in
evidence, a true copy in duplicate of such portion shall be presented
for the record in the form of an exhibit.

Requiring additional evidence during hearing.
106.16. At any stage of a hearing, the presiding Commissioner

or examiner may call for further evidence upon any issue, and
may require such evidence to be presented by any party to the
proceeding.

Requiring additional evidence after hearing.
106.17. Before the close of a hearing, the presiding Commis-

sioner or examiner may, at the request of a party or upon his
own motion, require that a party furnish additional documentary
evidence, supplementary to the existing record, within a stated
period of time. The record of such proceeding will be held open
until the expiration of such fixed time, and such additional docu-
mentary evidence will be made a part thereof.

Subpenas; who may issue.
106.8. Subpenas requiring the attendance and testimony of wit-

nesses, and subpenas requiring the production of any books, papers,
schedules of charges, contracts, agreements, and documents relating
to any matter under investigation or hearing may be signed and
issued as follows :

(1) Hearings before the Commission en bane: By any com-
missioner.

(2) Hearings before an examiner:
(a) By any Commissioner.
(b) When an examiner has been designated to hear a case, he

may sign and issue subpenas in that case.
(c) By the chief examiner or the assistant chief examiner.



RULES-FEDERAL COMMUNICATIONS COMMISSION 599

No subpena shall be signed or issued in any event without
recommendation thereon in advance by the law department : Pro-
vided, however, That if a hearing is held in the field and no
representative of the law department is in attendance, examination
and recommendation by the law department in advance shall not
be required.
Subpenas; when issued.

106.19. Unless directed by the Commission upon its own motion,
subpenas will be issued only upon request in writing. Applica-
tions for subpenas to compel witnesses to produce documentary
evidence must be verified, and must specify with particularity,
the books, papers, or documents desired, and the facts expected to
be proved by the same.

Fees of witnesses.
106.20. Witnesses who are summoned and respond thereto are

entitled to the same fees as are paid for like service in the courts
of the United States, such fees to be paid by the party at whose
instance the testimony is taken.

Return of subpena; manner of service.
106.21. Service may be made by a United States marshal or his

deputy, or any person of legal age who is a citizen of the United
States, and who is competent to be a witness. If service of subpena
is made by a United States marshal or his deputy, such service
shall be evidenced by his return thereon. If made by any other
person, such person shall make affidavit thereof, stating the date,
time, and manner of service; and return such affidavit on, or with,
the original subpena in accordance with the form thereon. In
case of failure to make service the reasons for the failure shall be
stated on the original subpena. In making service the original
subpena shall be exhibited to the person served, shall be read to
him if he is unable to read, and, a copy thereof shall be left with
him. The original subpena, bearing or accompanied by the
required return, affidavit, or statement, shall be returned forth-
with to the secretary of the Commission, or, if so directed on the
subpena, to the presiding commissioner or examiner before whom
the person named in the subpena is required to appear.

Request for taking depositions.
106.22. The Commission will either on its own initiative, or on

written request of a party to a proceeding, issue an order to take
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a deposition. If on written request, said request shall set forth
the name and address of the witness, the matters and facts con-
cerning which it is expected the witness will testify, and the cause
or reason why such deposition should be taken. Such written
request shall be subscribed and sworn to by the party or his
attorney, and shall be filed with the Commission 15 days before
the proposed date for taking the deposition. If said order is
allowed the secretary shall mail a copy thereof to all parties to
the proceeding at least 10 days prior to the date fixed for the
taking of testimony.

Order for taking depositions.
106.23. The order issued by the Commission requiring the taking

of a deposition, shall state the name and address of the witness,
the matters and facts concerning which it is expected the witness
will testify ; the place where, the time when, and the designated
officer before whom the witness is to testify.

Procedure: taking depositions.
106.24. A witness whose testimony is taken by deposition, shall

be sworn or shall affirm, before any question is put to him. Each
question propounded shall be recorded, and the answer shall be
taken down in the words of the witness.

The testimony shall be reduced to writing by the officer, or under
his direction, after which the deposition shall be subscribed by the
witness and certified in usual manner by the officer.

Objections to the form of question and answer shall be made
before the officer taking, the deposition, and if not so made, shall
be deemed waived: Provided, however, That if no representative
of the Commission is present at the taking of the deposition of any
witness, such deposition shall be received in evidence at the hearing
when offered, subject to such legal objection by the Commission
as may be proper.

Deposition to be offered as evidence.
106.25. No deposition shall constitute a part of the record in

any proceeding until received in evidence at a hearing before the
Commission, a Commissioner, or Examiner, unless otherwise
ordered by the Commission.

Number of copies and. time for filing depositions.
106.26. The original deposition and one copy thereof, and the
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original and one copy of all exhibits, shall be forwarded by said
officer under his seal, to the Secretary of the Commission

All depositions shall be filed with the Commission not later than
5 days before the date of the hearing in which they are to be
-offered as evidence, and rule 100.12 shall not apply or in anywise
serve to extend this time.

Report of hearing.
106.27. In the event testimony is taken before a Commissioner

or an Examiner, the testimony duly transcribed shall be reported
back to the Commission, together with a written report containing
recommendations as to the decision to be made thereon, and the
facts and grounds upon which such recommendation is based.

Exceptions.
106.28. A copy of such report shall be mailed by the Secretary

to each party participating in the hearing, and such party shall
have the right to file exceptions thereto at any time within a period
of 15 days from the mailing of such report.

Exceptions to such report shall point out with particularity the
alleged error in said report and shall contain specific reference to
the page of the transcript of hearing, exhibit, or report to which
exception is taken.

Fifteen copies of such exceptions, accompanied by an affidavit
stating that a copy thereof has been mailed to, or served upon,
each party participating in the hearing, shall be filed with the
Commission

Oral argument and briefs-when allowed.
106.29. In the event that a case is heard before a Commissioner

or an Examiner, the Commission shall hear oral argument upon
petition of any party, and may permit the filing of briefs. Such
party shall request oral argument at the time of the filing of
exceptions, or, if no exceptions are filed, within the time allowed
for the filing of exceptions. In the event that testimony is taken
before the Commission, it may be followed by oral argument by
the parties, or by the filing of briefs, or both, in the discretion of
the Commission, and the case shall thereafter be decided on the
basis of the testimony heard and proceedings had.

Any party desiring to make oral argument in opposition to
exceptions filed by another, shall make his request for such oral
argument in waiting, but not later than 5 days after receipt of
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such exceptions. Such request shall show by affidavit that a copythereof has been served upon, or mailed to, every other party whoparticipated in the hearing.
Unless otherwise ordered by the Commission, not less than 10days' notice to all parties who participated in the hearing shallbe given in any case where a time for oral argument is set.

Briefs: time for filing.
106.30. Whenever the filing of any brief in connection with ahearing is allowed, 15 copies thereof shall be filed with the Com-mission.
A party filing an opening brief shall file the same within 20days from the date on which hearing and testimony is concluded.Only a party who files an opening brief, may file a reply to thebrief of an opposing party. Such reply shall be filed within 10days from the expiration time for filing said opening brief.For good cause, a Commissioner or an Examiner before whomany hearing is being held, may, prior to the conclusion of suchhearing, on his own motion or that of any party, add to or reducethe time hereinabove provided for the filing of briefs.

At or prior to the date fixed for the filing of any brief, the partyfiling the same shall serve upon or mail to every other party tothe proceeding at least one copy thereof, and no brief will be
accepted or considered by the Commission unless accompanied byan affidavit showing this requirement has been met.
Rehearing.

106.31. A fter a decision, order, or requirement has been madeby the Commission in any proceeding, any party thereto maywithin a reasonable time file a petition in writing for a rehearingof the same: Provided, however, That a petition for rehearing in
case of a decision, order or requirement made under title III shallbe filed within 20 days after the effective date thereof.

A petition for rehearing shall show:
(a) That new or additional material evidence has been dis-

covered which petition after due diligence could not have known
at the time of the original hearing, or

(b) That the Commission in its decision, order, or requirement
overlooked or did not consider some material question of law ormatter of fact which, if considered, would have changed its
decision, order, or requirement.
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Amendments to Rules of Practice.

107.1. These rules may be suspended, revoked, modified,
amended, or supplemented, in whole or in part, at any time,
by the Commission



INDEX TO RULES OF PRACTICE AND PROCEDURE
OF FEDERAL COMMUNICATIONS COMMISSION.

RULE.Action on applications under title II of the Act 104.2, 104. 3Action on applications under title III of the Act 104. 4-104. 8Action on pleadings
105. 1-105. 36Action taken by the Commission:

Minutes of meetings to be official record of 100. 4Additional documentary evidenee may be required:
At any time prior to closing the hearing 106. 17Additional evidence may be required:
During hearing, upon any issue 106. 16Admissibility of reports, orders, or decisions of governmentalagencies:
Certification by proper custodian of the record 106. 9Admission to practice before the Commission:
Applications for, submitted. on a form prescribed by the Com-

mission
101. 3Oath must be subscribed prior to 101.4Persons who may be admitted, attorneys at law admitted to

practice before any court of United States, District of Colum-
bia, or highest court of State or Territory 101. 2Advantage and public interest, certificate of. Bee Certificate.

Affirmation:
Person admitted to practice must have subscribed to an 101.4Affirmative defenses:
Separately stated and numbered in answer to complaint, cross

complaint, or petition
105. 22Aircraft of United States:

Licenses, etc., for stations on, formal requirements of applica-
tions for, may be waived by the Commission with respect to 103.6Aircraft stations:

Application for construction permit or station license, one copy
filed in Washington

103. 7Alaskan stations (except broadcast and amateur) :
Application for construction permit or station license, three

copies filed via inspector, radio district no. 14, Seattle, Wash. 103. 7Alternative facilities:
Application for radio station construction permit or license re-

questing, Commission will not accept 103. 9Amateur stations:
Application for construction permit or station license, number of

copies and place of filing
103. 7

604
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Amended complaints: RULE
Answer to, or to petitions for intervention need not be made

separately unless defendant so elects 105. 24
Commission to serve 105.35
Copy for each party to the proceeding furnished Commission 105.35
Fifteen copies furnished Commission for its use 105. 35

Amendment of application:
Prior to conclusion of hearing thereon, if parties will not be ad-

versely affected thereby 103. 8
Amendment to application:

Commission may order applicant to amend 1Q3. 4
Amendment to application:

Made not later than 30 days prior to hearing if it-
Adversely affects other parties 103. 8
Aggrieves other parties 103. 8
Changes equipment ].03.8
Changes frequency 103. 8
Changes hours of operation 103. 8
Changes location of station (or points of communication or

approximate location in case of stations other than broad-
cast) . 703.8

Changes power 103. 8
Subscribed and verified in same manner as was original applica-

tion . 103.5
Amendment to rules of practice 107. 1
Amendments to any application:

Filed within 30 days of a hearing may be allowed in the dis-
cretion of the Commission, upon petition 103.3

Made as a matter of course if filed with Commission and served
on proper parties within 30 days prior to the hearing 1.03.2

Amendments to pleadings:
Filed within 30 days of a hearing, allowed in discretion of

Commission 105. 33
Made as a matter of course if filed with Commission and notice

given parties of record not less than 30 days prior to hearing 105.32
Annual and monthly reports required to be filed under section 219

of the Act:
Open to inspection 100.6

Subject to sections 4 (j), 412, and 606 of the Act 100. 6
Answer:

Initiating or supplementing a proceeding before the Commission,
subscribed and verified 105. 34

Answers to amended complaints or to petitions for intervention:
Need not be separately made unless defendant so elects 105. 24

Answer to applicant's appearance under rule 104.6 (b):
Conform to requirements of rule 105.25 with respect to appear-

ance of applicant 105. 26
Answer to complaint:

Defendants', deemed answer to petition in intervention 105. 24
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Answer to cross complaint, complaint, or petition:
Must-

RIME

Admit or deny all allegations 105. 22
Advise Commission of nature of defense 105. 22
Avoid collateral issues 105. 22
Be subscribed and verified by party answering 105. 22
Separately state affirmative defenses

Answer to notice of violation of any Act, treaty, or rules to which
licensee is subject:

Must be complete in itself and shall not incorporate other
material by reference

105.

105.

22

23
Must meet other specified requirements

Answer to order to show cause served on carrier under rule 105.27:
Must be-

Drawn so as to admit or deny specifically allegations and so
as to advise Commission fully as to matters being inquired
of . .

105.

105.

23

28
Filed within time specified 105. 28
Subscribed and verified by carrier

Answer to petition in intervention:
Defendant's answer to complaint deemed to be the

Answers to petitions for intervention, or to amended complaints:

105. 28

105.24

Need not be separately made unless defendant so elects
Apparatus, transmitting. See Transmitting.
Appeal taken from a particular application:

Application for similar instrument of authorization will not be
considered until disposition of the appeal

Appearance :
Initiating or supplementing a proceeding before the Commission,

subscribed and verified
Appearance filed pursuant to rule 104.0:

105.

104.

105.

21

8

31

To be subscribed and verified by applicant
To consist of :

105. 25

Statement of desire to be heard 105. 25
Statement in writing of facts which he expects to prove

at hearing 105.25
Appearance of applicant under rule 104.6 (b)

Answer to, must conform to requirements of rule 105.25 with
respect to appearance of applicant 105. 26

Appearance of applicant under rule 104.6:
Considered as a pleading 105. 25
Must be accompanied by proof of service upon all parties noti-

fied of the hearing 105. 25
Must contain certain information 105. 25

Appearances:
Hearing dockets open to inspection as to 100. 6

Members may appear and represent partnership 101. 1

Party to a proceeding may appear and be heard in preson or by
attorney 101. 1
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Applicant:
Appealing from denial of application, application filed by, for

similar instrument of authorization will not be considered

607

RULE

until after disposition of the appeal
Appearance of, under rule 104.6 (b), answer to, must conform

to requirements of rule 105.25 with respect to appearance of
applicant . . .

Appearance of, under rule 104.6:

104. 8

105.26

Considered as a pleading
Must be accompanied by proof of service upon all parties

notified of the hearing
Must contain certain information

Application may be amended prior to conclusion of a hearing
thereon, if other parties will not be adversely affected

Application may be withdrawn prior to conclusion of a hearing
thereon, if other parties will not be adversely affected

Commission may order, to amend his application so as to make
it more definite and certain

Notified of application being set for hearing, applicant shall
file a written appearance and statement of desire to be heard
within 15 days of date of mailing notice

105. 25

105. 25
105.25

103. 8

103. 8

103. 4

104. 6
Failure to do so results in denial of application, etc

Term, means party applying for:
104. 6

Certificate of advantage and public interest 102. 2
License 102. 2
Permit .

Other instrument of authorization for which application is
required

Applicant for copies of documents open to inspection:

102.

102.

2

2

Cost of preparation prepaid by
Applicant having more than one application pending for essentially

same instrument:

100. 7

Commission may select application to be first considered
Applicants:

104. 7

Designated as "parties to proceedings" 102.1
Application. Bee also Applications.

Amendment of, up to conclusion of a hearing thereon if parties
will not be adversely affected 103. 8

Amendments to, filed within 30 days of a hearing, allowed in the
discretion of the Commission upon petition 103. 3

Amendments to, made as a matter of course if filed with Com-
mission and served on proper parties within 30 days prior to
the hearing 103.2

Amendments to, may be ordered by the Commission 103.4
Amendment to, must be made not later than 30 days prior to

hearing if it-
Adversely affects other parties 103. 8
Aggrieves other parties 103. 8
Changes equipment 103.8
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Application-continued RULE

Changes frequency 103. 8
Changes hours of operation 103.8
Changes location of station (or points of communication or

approximate location in case of stations other than
broadcast) 103.8

Changes power 103. 8
Amendment to, subscribed and verified in same manner as was

original application 103. 5
Defaulted, Commission will not consider a similar application

until after lapse of certain length of time 104. 7
Denied or dismissed with prejudice, Commission will not con-

sider a similar application until after lapse of a certain length
of time 104. 7

Must specify-
Frequency or frequencies 103. 9
Hours of operation 103. 9
Power 103. 9
Terms as required by the instrument requested 103. 9

New license, where construction permit not a prerequisite, filed
60 days prior to contemplated operation of the station 103.13

Exceptions in emergencies
Rejected, returned to applicant by Secretary of the Commission,

together with a brief statement of the respect in which it is
defective

Set for hearing-

103.

104.

13

21

Commission may grant, deny, in whole or in part
Procedure designated
Respondent desiring to participate in the hearing to file

104. 6
104.6

104. 6

104. 6

104. 6

answer to appearance of applicant
Upon failure of applicant to appear and offer evidence, a

default will be entered
Upon proper papers, etc., being filed, application entered

upon hearing docket
Withdrawal of, without prejudice, must be requested 30 days

prior to hearing if it-
Adversely affects other parties 103. 8

Aggrieves other parties 103. 8

Withdrawal up to conclusion of a hearing without prejudice. .
Application designated for hearing:

Applicant for instrument of authorization whose interests would
be adversely affected by the granting of any, termed "re-
spondent"

Licensee whose interests would be adversely affected by the
granting of, termed "respondent"

Application filed not in accordance with Commission's regulations
with respect to form, etc.:

103.

102.

102.

8

8

8

Commission will not consider 104. 1
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Application filed under section 221: RULE
Commission to order a hearing upon receipt of 104.3
Copy of, furnished each party notified of the receipt 104. 3
Governor of States affected notified in writing of time and place

of hearing 104. 3
State commission having jurisdiction over telephone companies

notified of time and place of hearing 104. 3
Application for consent to assignment of construction permit or

license:
Certain information must be set forth in support of 103. 18
Filed with Commission at least 60 days prior to contemplated

effective date of assignment or transfer of control 103. 18
Application for consent to transfer of control of a corporation holding

construction permit or license:
Certain information must be set forth in support. of 103. 18
Filed 60 days prior to effective date of transfer 103. 18

Application for construction permit:
Number of copies to be filed 103. 7
Place of filing 103. 7

Application for extension of a permit already forfeited:
Not to be granted except on a showing of valid reasons for the

delay 103.11
Application for extension of time within which to commence and/or

complete construction of a station:

Application for instrument of authorization:
Formal requirements waived by Commission in emergencies 103.1
Formal requirements may be waived by the Commission in

emergencies with respect to, applications for licenses, renewals,
or modification thereof for stations on board United States ves-
sels or aircraft, pursuant to section 308 (a) of the Act 103. 6

Granted by Commission without a hearing pursuant to section
309 (a)-

Becomes final if no protest filed within period allowed 104. 4
Remains conditional for not less than 30 days from effective

date 104. 4
During such time persons aggrieved may file protest

under rule 105.21 (b) 104.4
Made-

In writing 103. 1-103. 6
On forms furnished by or in manner prescribed by the Com-

mission 103. 1-103. 6
Under oath of the applicant 103. 1-103. 6

Separate, filed for each instrument 103. 6
Exception, where single licensee holds a number of licenses

identical in their terms 103.6
Application for modification of license:

Filed at least 60 days prior to contemplated modification of
license

39
103.14
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Application for modification of license-continued AULE

Exceptions in emergencies 103. 14
May be filed for-

Changes in frequency 103. 14
Changes in hours of operation 103. 14
Change in location of main studio (if a broadcast station) 103.14
Change in nature of authorized service (station other than

'broadcast) 103. 14
Change in operating power where no construction is neces-

sary 103.14
Change hi points in communication 103.14
Covering construction permit issued to authorize addition to,

modification, or replacement of equipment 103.14
Application for radio station construction permit or license requesting

alternative facilities:
Not accepted. . . .... 103.9

Application for broadcast facilities :
Limited to one specific frequency in the band 550 kilocycles to

1600 kilocycles 103. 9
Application for renewal of license:

Filed 60 days prior to expiration date of license sought to be re-
newed 103.15

Application for station license:
Filed by permittee or its lawful assignee when construction per-

mit is required by section 319 103. 12
Number of copies to be filed 103. 7
Plate of filing 103. 7

Application for renewal of license:
Commission may order, to be filed 103.16

Upon failure to file, hearing proceeds as if it had been filed 103.16
Application for similar instrument of authorization:

Not to be considered where an appeal has already been taken on a
particular application until disposition thereof 104. 8

Application granted in part:
Final, unless applicant shall file written request for hearing on

the part not granted within 30 days from effective date 104.5
Request for hearing on-

Accompanied by statement of facts which applicant expects
to prove upon such hearing 104.5

Must be made within 30 days from effective date of Com-
mission's decision. 104. 5

Request for hearing on-
Upon receipt of, and proper statement, application will be

set for hearing and proper parties notified 104.5
Upon being set for hearing-

Applicant sends within 10 days statement of facts to be
proved to all parties notified of the hearing 104. 5

Affidavit to this effect filed with the Commission 104. 5
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Application granted in part-continued RIME
Effective date postponed to date of decision of the

Commission 104. 5
Application granted without a hearing:

Upon protest being filed against, Commission will set application
for hearing and notify parties 104. 4

Application granted without a hearing under section 309 (a):
Protests to:

Must contain-
Proof of service upon applicant 105. 21(b)
Statement of facts which protestant expects to prove

at the hearing 105. 21 (b)
Statement of protestant 's interest in the matter 105. 21 (b)

Subscribed and verified by protestant 105. 21 (b)
Application pending and undecided:

No inconsistent or conflicting application will be given considera-
tion

Applications. See also Application.
104. 7

Hearing dockets open to inspection as to
Pending, for essentially same instrument of authorization, Com-

mission may select application to be first considered
Applications, defective. See Defective applications.
Applications for admission to practice:

100.

104.

6

7

Submitted on a form provided by the Commission
Application for construction permit or modification thereof:

Filed at least 60 days prior to contemplated removal and/or in-
stallation if it involves-

101. 3

Installation of new transmitting apparatus 103. 10
Removal of existing transmitting apparatus

Applications for instrument of authorization:
Forms for, may be obtained from Commission or office of any

inspector
Applications for licenses for stations on United States vessels or

aircraft:
Formal requirements may be waived by the Commission with

respect to

103.

103.

103.

10

7

6
Applications for modifications of licenses for stations on United

States vessels or aircraft:
Formal requirements may be waived by the Commission with

respect to 103.6
Applications for renewals of licenses for stations on United States

vessels or aircraft:
Formal requirements may be waived by the Commission with

respect to 103. 6
Applications for subpenas:

Must-
Be verified 106.19
Specify books, papers, or documents desired 106. 10
State facts expected to be proved by evidence obtained 106.19,
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Applications partially granted: RULE
Distinguished from purview of rule 104.8 104. 8

Applications presenting conflicting claims for similar privileges,
terms, or conditions:

Hearings on, set for same time 106. 4
Applications received under section 214 of the act:

Anyone desiring hearing on, notifies the Commission 104. 2
Notice of, sent to Governors of States involved and certain

others 104. 2
Applications under title II of the Act 103. 1-103. 5

Actions on 104. 2-104. 3
Commission to serve 105. 35
Copy for each party to the proceeding furnished Commission 105. 35
Twelve copies furnished Commission for its use 105. 35

Applications under title III of the Act 103. 6-103. 19
Action on 104. 4-104. 8

Argument :
Transcript of-

Commission not to furnish 100. 8
Furnished by official reporter 100. 8

Argument, oral. See Oral.
Assignee:

Executes application for voluntary and involuntary assignment
of license or control 103. 18

Assignment, involuntary. See Involuntary.
Assignment of construction permit or license:

Application for consent to-
Certain information must be set forth in support of ..... 103.18
Filed with Commission 60 days prior to date transfer takes

effect. 103.18
Assignment, voluntary. See Voluntary assignment.
Assignor :

Executes application for voluntary assignment of license 103. 18
Association:

Included in definition of "person" 100.9
Attendance of witnesses:

Subpena may issue to require 106. 18
Attorney :

Party to a proceeding may be heard in person or by 101. 1
Verification of pleadings by, in certain case 105.. 34

Attorney at law :
Includes attorney -examiner as used in rule 101 7 101. 7

Attorney at law with the F. C. C. after July 1, 1935:
Not allowed to practice before the Commission for 2 years after

separation therefrom 101. 7
Attorney -examiner 

Included in term "attorney at law," as used in rule 101.7 101. 7
Attorneys at law:

May be admitted to practice before the Commission 101. 2
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Authentication of Commission orders, permits, licenses, etc.: RULE
Seal of the Commission used for 100. 5

Authentication of reports, orders, or decisions of governmental
agencies:

Certified by proper custodian of the record 106.9
Authority to act in representative capacity:

Person transacting business with the Commission may be re-
quired to show 100. 10

Authorization, instruments of. See Instruments.

Body politic:
Including in definition of "party" 102. 1

Briefs:
Parties to be furnished copies of 106.30
Printed, unless not more than 40 pages 105.38
Time of filing 106.30
When allowed to be filed, 15 copies to be submitted to Commis-

sion . . 106. 30
Broadcast Division of the Commission:

Designated as Division I 100. 2
Established . . . 100.2

Broadcast facilities:
Application for, limited to one specific frequency in the band

550 kilocycles to 1600 kilocycles 103.

Carrier:
Failing or refusing to satisfy informal complaint-Notice given

the Commission
Order to show cause served upon, under Rule 105.27:

Answer to, must be-
Drawn so as to specifically admit or deny allegations

and so as to advise Commission fully as to matters
being inquired of

Filed within time specified
Subscribed and verified by carrier

Satisfying informal complaint, files with Commission a receipt
of satisfaction executed by complainant

Carrier, common. See also Common. carrier.
Carriers:

Cross complaints alleging violations by other, may be filed by
defendants with their answers

Served by leaving copy with designated agent or by posting
notice in office of Secretary

Cases heard before Examiner or a Director:
Commission may hear oral argument upon petition of any party

and briefs may be filed
Cause of action arising after filing original complaint:

Supplemental complaints may be filed to cover

105.3

105.28
105.28
105.28

105. 3

105.18

105. 35

106.29

105.16
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Certificate of advantage and public interest: RULE

Party applying for, termed "applicant" 102. 2

Change in frequency:
Application for modification of license may be filed for 103. 14

Change in hours of operation:
Application for modification of license may be filed for 103. 14

Change in location of main studio (if broadcast) :
Application for modification of license may be filed for 103. 14

Change in nature of authorized service (if station other than broad-
cast) :

Application for modification of license may be filed for 103.14
Change in operating power where no construction is necessary:

Application for modification of license may be filed for 103. 14
Change in points of communication:

Application for modification of license may be filed for 103. 14
Changes in equipment:

Amendment to application involving, must be filed not later than
30 days prior to hearing

Changes in frequency:
Amendment to application involving, must be filed not later than

30 days prior to hearing

103.

103.

8

8

Changes in hours of operation:
Amendment to application involving, must be filed not later than

30 days prior to hearing 103. 8

Changes in location of station:
Amendment to application involving, must be filed not later than

30 days prior to hearing 103. 8

Changes in power:
Amendment to application involving, must be filed not later than

30 days prior to hearing 103. 8

Charge:
Complained of in formal complaint alleging unjust or unreason-

able discrimination, must be clearly specified 105. 12

Charges:
Complained of in formal complaints, set forth by specific refer-

ences to schedules of charges and classifications 105. 8

Preferred by the Commission prior to disbarment, etc., of any
member of the bar of the Commission 101. 5

Classification:
Complained of in formal complaint alleging unjust or unreason-

able discriminaiton, must be clearly specified 105. 12

Classifications:
Complained of in formal complaints, set forth by specific refer-

ences to schedules of charges and classifications 105. 8

Commission:
Amendment to application may be ordered by 103. 4

Amendments to application filed within 30 days granted in the
discretion of the, upon petition 103. 3
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Commission -continued RULE

Amendments to application filed with, within 30 days prior to
hearing 103.2

Application for renewal of license, Commission may order, to be
filed . . 103. 16

Upon failure to file, hearing proceeds as if it had been filed 103.16
Application granted by, without a hearing under section 309 (a):

Becomes final if no protest filed within period allowed 104.4
Remains conditional for not less than 30 days from effective

date 104. 4
During such time persons aggrieved may file protest

under rule 105.21 (b) 104.4
Attorney at law serving, after July 1, 1935, not allowed to prac-

tice before the Commission for 2 years after separation
therefrom 101 . 7

Communications to, addressed to Washington unless otherwise
specified . . . 100. 1

Cross complaints served by, in manner provided for serving
complaints . . 105.18

Designates official reporter for the taking down and transcribing
of its proceedings 100. 8

Divisions of, established 100. 2
Broadcast, Division I 100. 2
Telegraph, Division II 100. 2
Telephone, Division III 100. 2

Employee or officer of, may appear as witness without regard to
rule 101.7 101. 7

Piles of, open to inspection -
According to certain rules and regulations 100.6
Subject to sections 4 (j), 412, and 606 of the Act 100.6

Form for applications to admission to practice prescribed by the 101. 3
Forms for applications may be obtained from 103. 6
Forms on which are made applications for instrument of authori-

zation furnished by 103. 1-103. 6
Hearing may be temporarily postponed either as to time or

place by 106.6
Hearings before, to be informal or formal 106. 1
Hours of, specified 100. 1
Information or documents requested by, failure to file, constitutes

a defect in applications 1.04. 1
Instruments of authorization made, issued, or granted by -

Authenticated by seal of the Commission 100. 5
Signed by Secretary 100. 5

Licenses issued, made, or granted by -
Authenticated by Commission seal 100. 5
Signed by Secretary 100. 5

Meeting place may be changed by a majority thereof 100.3
100. 3Meetings held at principal office
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Commission-contisiced
RULEMember of, may issue subpenas requiring production of evidence

and attendance of witnesses
106. 18Minutes of a meeting to be official record of action taken therein 100.4Notice of application filed under section 214, sent Governors ofStates and others by Commission
104. 2Notifies carrier upon receipt of formal complaint against it 105. 7Notifies complainant upon failure or refusal of carrier to satisfyinformal complaint
105. 3Officer or employee of, may appear as witness without regard torule 101.7
101. 7Order to take deposition may be given by 106. 22Requirements of specified

106.22, 106. 23Orders made, issued, or granted by, authenticated by seal of the
Commission and signed by the Secretary 100.5Orders of, hearing dockets open to inspection as to 100.6Party complaining to, of failure of common carrier to abide bythe act-termed "complainant"

102.3Permits made, issued, or granted by --
Authenticated by Commission seal 100. 5Signed by Secretary

100.5Person transacting business with, in a representative capacity-authority to so act may be required
100. 10Practice before the-

Applications for admission to, submitted on forms prescribed
by the Commission

101. 13Disbarment from-
Commission may order, if person has-

Concealed any material facts as to his legal quali-
fications or professional standing 101. 5

Violated oath taken upon admission 101.5
Prior to, charges must be preferred by the Commission

and opportunity given for hearing 101.5
No person admitted to, until he has subscribed to an oath 101.4Persons who may be admitted to, attorneys at law admitted

to practice before any court of United States, District of
Columbia, or highest court of State or Territory 101. 2Revocation of right to-

Commission may order, if person has-
Concealed any material facts as to his legal qualifi-

cations or professional standing 101. 5
Violated oath taken upon admission 101.5

Prior to, charges must be preferred by the Commission
and opportunity given for hearing 101.5Suspension of right to-

Commission may order, if person has-
Concealed any material facts as to his legal quali-

fications or professional standing 101. 5
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Commission-continued

617

RITLE

Violated oath taken upon admission
Prior to, charges must be preferred by the Commission

and opportunity given for hearing

101.

101.

5

1

Principal office located at Washington, D. C.
Proceeding before, party who upon petition has been allowed to

become party to any, termed "intervener "
Register of members of Commission bar maintained by the Com-

mission after February 1, 1936
Right of a person to practice before the-

100.

102.

101.

1

6

6

Disbarment . . 101. 5

Revocation . 101. 5

Suspension . .

Rules and regulations of the. See Rules.
101. 5

Seal of, used to authenticate instruments of authorization
Serves notices, etc., on common carriers by leaving copy with

designated agent or by posting notice in office of Secretary
Serves notices, etc., on parties other than carriers by mailing

copy to last known address of party
Similar applications pending before, Commission may select

application to be first considered
State. See State commission.
Substitution of proper parties to a proceeding, may be ordered

in the event of death or mistaken identity of a party to a
proceeding (except under title III)

Temporary authority may be granted by, for operation of a
station beyond the terms of its license

100.

105.

105.

104.

102.

103.

5

35

35

7

10

19
Limitation of this power

Temporary extension of licenses may be granted by, in certain
cases .

103.

103.

19

17
Term, includes a Division thereof

Commission, State. See State commission.
100.

106.

102.

2

6

3

Commissioner. :
Hearing may be temporarily postponed either as to time or

place by
Common carrier. See also Carrier.

Failure of, to abide by the Act,, person complaining to Com-
mission because of, termed " complaint "

Notified upon receipt of formal, complaint against it
Proceeding under title II against, begun by serving order to show

cause
Receiver or trustee made a party to any proceeding in which,

is a party
Common carrier against whom a complaint has been filed:

105.

105.

102.

7

27

9

Termed " defendant "
Communications Act: Sections of. See Sections.

102. 4

Communications to the Commission:
Addressed to Washington, unless otherwise specified 100. 1
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Complainant :
Notified by Commission upon failure or refusal of carrier to

RULE

satisfy informal complaint
Supplemental complaint may be tendered by, for causes of action

accruing after filing original application
Term, means party who complains to the Commission of any-

thing done or omitted to be done by any common carrier in
violation of provisions of the Act

Complainants :

105.

105.

102.

3

16

3

Designated as "parties to proceedings"
Complaint :

Answer to, must-

102. 1

Admit or deny all allegations 105.22
Advise Commission of nature of defense 105. 22

Avoid collateral issues 105. 22
Be subscribed and verified by party answering 105. 22

Separately state affirmative defenses 105. 22

Common carrier against whom, has been filed, termed " de-
fendant "

Initiating or supplementing a proceeding before the Commission,
102.4

subscribed and verified
Party upon whom, is served must answer within 30 -days or be

deemed in default
Complaints :

105.

105.

34

22

Formal 105. 1

Informal
Complaints, formal. See Formal.
Complaints, informal. See Informal
Complaints, supplemental. See Supplemental.

105. 1

Computation of time 100. 11

Conditional granting of applications:
Commission may order, without a hearing pursuant to section

309 (a) of the Act 104.4
Conditions :

Application granted containing, other than those asked for,
final, unless applicant files request for hearing on the applica-
tion within 30 days

Consent to assignment of construction permit or license:
Application for-

104. 5

Certain information must be set forth in support of
Piled with Commission 60 days prior to date transfer takes

effect
Consent to transfer of control of corporation holding construction

permit or license:
Application for-

103.

103.

18

18

Certain information must be set forth in support of 103. 18

Filed 60 days prior to effective date of transfer 103. 18



Order to show cause why, should not take place
contain-

Requirement for license to appear and show
why order should not be issued

Specification as to wherein modification is to take place
Statement of reasons for proposed modification

Construction permit issued to authorize addition to, modification, or
replacement of equipment:

Application for modification of license may be filed to cover
Construction permit required by section 319:

Application for station license shall be filed by permittee or its
lawful assignee prior to service or program tests when

Construction of a station:
Application for extension of time within which to commence

and/or complete, must be filed at least 30 days prior to
piration date of permit

Contents of informal complaint prescribed
Continuance in proceeding or hearing pending:

Commission may grant, in its discretion
Copies of documents subject to inspection under rule 100.6:

Prepared and certified by secretary on written request
ing details

INDEX TO RULES

Constitution of the United States:
Person admitted to practice before the Commission must swear

to support
Construction permit:

Application for-
Number of copies to be filed
Place of filing

Application for consent to assignment of-
Certain information must be set forth in support of
Filed with Commission 60 days prior to date transfer takes

effect 103.18
Applications for, or modification thereof, filed at least 60 days

prior to contemplated removal and/or installation if it
involves-

Installation of new transmitting apparatus 103. 10
Removal of existing transmitting apparatus 103. 10
Corporation holding, application for consent to transfer of

control of-
Certain information must be set forth in support of
Filed 60 days prior to effective date of transfer

Modification of-
Commission may order-

To more fully comply with requirements of
States treaty

To serve public interest, convenience, and necessity....
must

619

a United

cause

ex-

furnish -

RULE

101.4

103.7
103.7

103.18

103.18
103.18

105. 30
105.30

105.30
105.30
105.30

103.14

103. 12

103. 11
105.

106. 5

100.7
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Corporation:
RULEIncluded in definition of "person"

100.9Corporation holding construction permit or license:
Transfer of control of-

Application for consent to-
Certain information must be set forth in support of 103.18Fixed 60 days prior to effective date of transfer 103,18Cost of preparation of copies or documents open to inspection:

Prepaid by applicant
100. 7Counsel for the Commission:

Barred from practice before the Commission for 2 years afterseparation therefrom
101. 7Counterclaims against users of service supplied by earners:

Not within jurisdiction of Commission 105. 22Courts of the District of Columbia:
Attorney at law admitted to practice, before, may be admitted to

practice before the Commission
101. 2Cross complaint:

Answer to, must-
Admit or deny all allegations

105. 22Advise Commission of nature of defense 105. 22Avoid collateral issues
105. 22Be subscribed and verified by party answering 105. 22Separately state affirmative defenses 105. 22Party upon whom, is served must answer within 30 days or bedeemed in default
7.05.22Cross complaints:

Commission may handle as original complaints 105. 18Commission to serve
105. 35Copy for each party to the proceeding furnished Commission . . 105. 35Fifteen copies furnished Commission for its use 105. 35May be tendered for filing by defendants with their answers 105.18Cumulative evidence:

Introduction of, should be avoided 106. 13

Damages, recovery of. See Recovery.
Dates for hearings:

Fixed so as to handle all related matters at one time 106. 4Day:
In computation of time first, excluded and last, included 100.11Includes Sundays and legal holidays in District of Columbia 100.11Death of a party to a proceeding (except under title III) :
Commission may order substitution of proper parties uponpetition and for good cause shown 102. 10Decision of the Commission:
After, petition for rehearing may be filed 106. 31Granting without a hearing an application under section 309 (a),

party aggrieved by, termed "protestant"
102. 7
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Decisions of governmental agencies :
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RULE

Accepted in hearings upon certification of custodian of tile record
Declarations, oral. See Oral declarations.
Defaulted applications:

Commission will not consider a similar application until after
lapse of certain length of time

Defective applications:

106.

104.

9

7

Commission will not consider 104. 1

What constitutes
Defendant:

Failure to file response to complaint, petition, or cross complaint
places defendant in default

Terms, means a common carrier against whom a complaint has
been filed

Defendants:

104.

105.

102.

1

22

4

Cross complaints may be filed by 105. 18
Designated as "parties to proceedings"

Denial of a particular application:
Appeal from, application for similar instrument of authorization

102.1

not to be considered until disposition of the appeal
Deposition:

Not to constitute part of record until received in evidence at a
hearing, unless otherwise ordered by Commission

Order to take, issued by Commission on written request of a party
to a proceeding

104.

106.

106.

8

25

22
Requirements of, specified 106. 22,

Original and one copy forwarded by officer taking, to Secretary
of the Commission

Depositions :
Filed with Commission not later than days prior to hearing

in which they are to be introduced

106.

106.

106.

23

26

26
Hearing dockets open to inspection as to 100. 6

Procedure for taking, prescribed 106. 24
Time for filing not to be extended by rule 100.12

Director of a division:
Hearing may be temporarily postponed either as to time or

place by
May sign and issue subpenas in connection with hearing held

by him
Disbarment from practice before the Commission:

Commission may order, if person has-
Concealed any material facts as to his legal qualifiactions or

professional standing

106.

106.

106.

101.

26

6

18

5
Violated oath taken upon admission

Prior to, charges must be preferred by the Commission and
opportunity given for hearing

Discretion of the Commission:

101.

101.

5

5

Certain files open to inspection in the 100. 6
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District of Columbia: RULE

Legal holidays in, included in term "days" when used as limita-
tion of time 100.11

Division:
Term "Commission" includes, as used in these rules 100.2.

Division, Broadcast. See Broadcast Division.
Division of the Commission:

Hearing may be temporarily postponed either as to time or place
by 106. 6

Division, Telegraph. See Telegraph Division.
Division, Telephone. See Telephone Division.
Divisions:

Commission divided into three, to simplify and facilitate its work 100.2

Document:
Written request to inspect files of the Commission must describe,

to be inspected and reasons therefor 100. 6

Documentary evidence:
Additional, may be required at any time prior to closing the

hearing 106.17
Documents:

Extension of time for filing, Commission may grant, in its dis-
cretion, unless time is fixed by statute 106.5

Miscellaneous, served by party filing same 105. 35

Proof of service to be signature of party served, or use of
registered mail 105. 35

Offered in duplicate at hearings 106. 11

Required to be filed in connection with a hearing-
Parties in fifth zone have additional period of 5 days for

filing 100. 12

Parties who reside beyond United States have additional
period of 20 days for filing 100.12

Documents partially introduced into evidence 106. 10
Documents required by Commission in addition to those required by

the application:
Failure to file, constitutes a defect in the application 104.1

Documents subject to inspection under rule 100.6:
Copies of, prepared and certified by Secretary upon written

request furnishing details

Emergencies:

100. 7

Requirements of rule 103.13 may be waived in 103. 13

Requirements of rule 103.14 may be waived in
Requirements of section 103.19 may be waived by the Commission

in
Emergency cases:

103.

103.

14

19

Commission may waive requirements of formal applications in 103. 1
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Emergency cases-continued RULE

Commission may waive requirements of formal applications in,
with respect to, application for licenses, renewals or modifica-
tions thereof for stations on board United States vessels or
aircraft pursuant to section 308 (a) of the act 103. 6

Emergency service:
Commission may authorize, without notice or hearing 104. 2

Equipment:
Amendment to application involving changes in, must be filed

not later than 30 days prior to hearing 103. 8

Construction permit issued to authorize addition to, modification,
or replacement of, application for modification of license may
be filed to cover 103.14

Evidence:
Additional documentary, may be required before close of the

hearing
Additional, may be required at any stage of the hearing

106. 17
106. 16

Cumulative, introduction of, should be avoided 106.13
Deposition not to constitute part of record until received in evi-

dence at a hearing 106.25
Documents must be submitted in duplicate to be admitted to 106.11
Documents partially introduced 106. 10
Production of, subpena may issue to obtain 106. 18
Records of other proceedings may be introduced in 106. 15
Rules of, governing hearings 106. 8
Tariff schedule need not be introduced in, but should be reason-

ably identified 106. 14
Unworn documents or oral declarations not to be received in 106.12

Examiner:
Cases heard before, Commission may hear oral argument upon

petition of any party
Hearing may be temporarily postponed either as to time or place

by
Examiner, attorney:

Included in term ''attorney at law" as used in rule 101.7....
Examiners:

106. 29

106. 6

101.7

May sign and issue subpenas in connection with hearing held by
Examiners I reports :

106. 18

Hearing dockets open to inspection as to
Exceptions:

100. 6

Hearing dockets open to inspection as to 100. 6
Party to proceeding may file, to report of hearing
To report of hearing-

106. 28

Copies of, mailed to other parties 106. 28
Fifteen copies filed with Commission 106. 28
Must meet certain requirements

Executive order:
Hours of Commission may be changed by

106. 28

100.1
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Exhibits: RULE

Hearing doekets open to inspection as to 100. 6
Offered in duplicate at hearings 106. 11

Existing facilities:
Supplementing of, may be authorized by the Commission with-

out notice or hearing 104. 5
Expiration date of permit:

Application for extension of time within which to commence or
complete construction of a station filed at least 30 days prior to 103.11

Extension of a forfeited permit:
Application for, not to be granted except on a showing of valid

reasons for the delay 103. 11
Extension of license:

Temporary, may be granted by Commission in certain cases 103.17
Extension of time for filing documents or other instruments:

Commission may grant, in its discretion, unless time fixed by
statute 106. 5

Extension of time within which to commence and/or complete
construction of a station:

Application for, filed at least 30 days prior to expiration date of
permit 103. 11

Facilities, Broadcast. See Broadcast.
Facilities:

Supplementing of existing, may be authorized by the Commission
without notice or hearing 104.2

Facility:
Complained of in formal complaint alleging unjust or unreason-

able discrimination, must be clearly specified
Facts supporting relief sought:

105. 12

Must be clearly stated in petition for intervention or other relief
Failure of applicant to file documents requested by, the Commission:

105. 19

Application will not be considered upon
Failure to make service:

104. 1

Reasons for, stated on the return
Fees:

Witnesses who are summoned and respond to subpoenas are
entitled to

Field Offices:

106.

106.

21

20

Forms for applications may be obtained from
Files of the Commission:

Open to inspection-

103. 6

Aceordiaag to certain rules and regulations 100. 6

Subject to sections 4 (j), 412, and 606 of the Act

First day:

100. 6

Excluded in computation of time 100. 11



INDEX TO RULES

Forfeited permit:
Application for extension of a, not to be granted except on a
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RULE

showing of valid reasons for the delay
Formal application for instrument of authorization:

Requirements of, may be waived by the Commission in emer-
gencies . 103.

Formal complaint :
Alleging expected future violations sufficient for substantial

avoidance of statute of limitations
General rate adjustment challenged in, Commission to determine

its report-

103.

1-103.

105.

11

6

15

Injury to complainant 105. 11
Issues as to violation of the Act 105. 11
Right to reparation 105. 11

Notice of, sent to carrier
Contains a Commission order for carrier to satisfy or answer

complaint within time specified
Numerous communications and transmissions or points of origin

and reception involved in, Commission to determine in its
report-

105.

105.

7

7

Injury to complainant 105. 11
Issues as to violation of the Act 105. 11
Right to reparation

Reparation must be specifically prayed for before Commission
will award

Recovery of damages sought in-
Complaint should contain appropriate allegations identifying

the communications, etc., in respect of which recovery
is sought

105.

105.

105.

11

14

10
Complaint to state certain enumerated facts

Undue or unreasonable preference, advantage, or prejudice
alleged in, complaint must specify-

105. 10

Description of traffic affected thereby 105. 13

Particular preference or prejudice relied on as a violation 105. 13
Person, company, firm, corporation, locality, affected thereby

Unjust or unreasonable discrimination alleged in, the charge,
practice, classification, regulation, facility, or service com-
plained of must be clearly specified

Upon receipt of, against common carrier, Commission notifies

105.

105.

105.

105.

13

12

7

1

carrier and forwards a copy of the complaint
Violation of more than one provision alleged in, separately stated

with respect to each provision
Formal complaints

Charges, classifications, regulations, or practices complained of
in, set out by specific references to schedules of charges and
classifications . .

Commission to serve

105. 1

105. 8
105.35

40
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Formal complaints-continued RULE
Contain-

Address of each complainant 105. 5
Name and address of complainant's attorney, if represented 105.5
Name of all parties complainant and defendant in full 105.5

Copy for each party to the proceeding furnished Commission 105.35
Drawn so as to advise Commission and defendant-

Facts claimed to constitute the viloation 105. 6
Relief sought 105. 6
Wherein provisions of the act, an order, or a rule of the

Commission have been violated 105. 6
Fifteen copies furnished Commission for its own use 105. 35
Form of (see Appendix No. 3) 1.05.5
Grounds of complaint may be combined in one complaint, but

should be separately stated and numbered 105.6
Proof of damages 105.11
Reparation . . . 105. 11
Subscribed by complainant 105. 4
Two or more grounds of, involving same principle, subject, or

state of facts may be included in one complaint 105. 6
Verified by complainant 105. 5

Formal hearings. See Hearings.
Former Commission counsel:

Barred from practice before the Commission for 2 years after
separation therefrom 101. 7

Form of papers filed in any proceeding:
Prescribed 105. 36-105. 38

Form of serving subpena:
Prescribed . . 106.21

Former officer or employee of Commission:
Rule 101.7 does not prevent appearance of, as a witness 101. 7

Forms for applications under title III:
May be obtained from Commission or from field offices 103. 6

Frequencies:
Application must specify desired 103. 9

Frequency:
Amendment to application involving changes in, must be filed

not later than 30 days prior to hearing 103. 8
Application for broadcast facilities in the band 550 kilocycles to

1600 kilocycles limited to one specific 103. 9
Application for modification of license may be filed for changes

in . . 103.14
Application must specify desired 103. 9

Geophysical stations:
Application for construction permit or station license, one copy

filed in Washington 103. 7
Governmental agencies:

Official reports, orders, and decisions of, accepted in hearings
upon certification of custodian of the record 106. 9
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Governors of States:
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RULE

Notified of receipt of applications under section 214 of the Act 104. 2

Notified upon receipt of application filed under section 221 of

time and place for hearing 104. 3

Hearing. Bee also Hearings.
Rearing:

Amendment to pleadings may be made not less than 30 days
prior to, as a matter of course 105. 32

Amendments to pleadings made within 30 days prior to, accepted

in discretion of Commission 105. 32

Application denied or dismissed with prejudice after, Commis-

sion will not consider a similar application until after lapse of
certain length of time 104. 7

Application designated for. See also Application.
Application filed under section 221 set for, upon receipt thereof 104. 3

Application for renewal of license, proceeds as if, had been filed
in ease of failure to do so 193. 16

Application may be amended prior to the conclusion of a hearing
thereon, if parties will not be adversely affected thereby 103. 8

Application may be withdrawn without prejudice at any time

prior to the conclusion of a, thereon 103. 8

Application partially granted, applicant must file written request
for hearing on, -within 30 days 104. 5

Application set for-
Commission may grant, deny, in whole or in part 104. 6

Procedure designated 104.6
Respondent desiring to participate in the hearing to file

answer to appearance of applicant 104. 6

Upon failure of applicant to appear and offer evidence, a
default will be entered 104. 6

Upon proper papers, etc., being filed, application entered
upon hearing docket

Application will not be designated for, when a similar application
104.6

is pending consideration on appeal 104. 8

At any stage of, additional evidence may be called for upon any
issue .

106. 16

Before close of, person holding may require additional docu-

mentary evidence 106. 17

Commission notified if, desired on applications under section 214

of the Act 104.2
Deposition not to constitute part of the record of a proceeding

received in evidence at a 106. 25

Piling of documents in connection with a-
Parties in States formerly constituting the fifth zone have

additional period of 5 days for 100. 12

Parties who reside beyond United States have additional
period of 20 days for 100.12

Involving tariff schedule, schedule itself need not be introduced
but should be reasonably identified 106.14
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Hearing-continued RULE
Licensee entitled to, on order for suspension of operator license 105.31

Upon receipt of request for hearing, effective date of suspen-
sion extended until termination of the hearing 105. 31

Licensee failing to request, on order for suspension of operator's
license, order becomes final 105. 31

Licensee served with proposed order of revocation entitled to 105.29
Member of the bar of the Commission entitled to, prior to disbar-

ment, suspension or revocation of right to practice 101. 5
Order of revocation suspended until termination of, when licensee

files request to be heard 105.29
Party to proceeding may file exceptions to report of 106.27
Pending before the Commission, continuances may be granted in

discretion of the Commission 106.5
Petition to intervene may be filed at any time more than 10

days prior to 105. 20
Petitioner allowed to take part in, if petition disclosed substan-

tial interest in subject matter of the hearing 105. 20
Rehearings may be allowed on petition 106.31
Report of-

Copy mailed to each party participating in the hearing 106.23
Exceptions to, may be filed within 15 days from mailing the

report 106.28
Report of, submitted to Commission together with written report

containing recommendations 106. 27
Taking of procedural steps in connection with-

Parties in States formerly constituting the fifth zone have
additional period of 5 days for 100. 12

Parties who reside beyond United States have additional
period of 20 days for 100.12

Transcript of argument had, or testimony taken at any-
Commission not to furnish 100. 8
Furnished by official reporter 100. 8

Hearing dockets:
Open to inspection only as to-

Appearances, motions, notices, petitions, and other plead-
ings . . 100.6

Applications, licenses, and other instruments of authoriza-
tion 100. 6

Depositions . 100. 6
Examiners' reports 100.6
Exceptions . 100.6
Exhibits 100. 6
Orders of the. Commission 100. 6
Transcripts of testimony 100. 6

Hearing on application partially granted:
Request for-

Accompanied by statement of facts which applicant expects
to prove upon such hearing 104. 5
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Hearing on application partially granted-coati:a/zed RULE;
Must be made within 30 days from effective date of Commis-

sion's decision. 104. 5
Upon receipt of, and proper statement, application will be

set for hearing and proper parties notified 104. 5
Hearings. See also Hearing.
Hearings . . 106. 1-106. 31

Admissibility of reports, orders, or decisions of governmental
agency . .

Applications presenting conflicting claims for same privileges,
terms, or conditions set at the same time

Authentication of reports, orders, or decisions of governmental

106.9

106.1

agency . 106. 9
Cumulative evidence should be avoided 106. 13
Dates fixed for, so as to handle all related matters at one time 106. 4
Documents partially introduced at 106. 9
Evidence, rules of, governing 106. 8
Exhibits offered in duplicate 106. 11
Formal . . 106. 1-106. 3

Commission may hold, upon any matter within its jurisdic-
tion . . 106. 3

Reasonable notice of, given to interested parties (not less
than 30 days) 106. 3

Informal . . 106. 1-106. 2
Commission may hold, on petition or on its own motion--

In connection with investigations 106. 2
To obtain information helpful in determination of its

policies, carrying out its duties, or preparation of its
rules and regulations 106. 2

Material and relevant matter offered in evidence at, embraced in
document containing irrelevant material, document not re-
ceived, but original circulated to certain parties 106. 19

Order of procedure at 106. 7
Postponement of 106. 6
Records of other proceedings offered in evidence, true copy pre-

sented in form of an exhibit 106. 15
Unsworn documents and oral declarations not received in evi-

dence at 106. 12
Hours of operation:

Amendment to application involving changes in, must be filed not
later than 30 days prior to hearing 103.8

Application for modification of license may be filed for changes
in 103.14

Application must specify 103. 9
Hours of the Commission 100. 1

Inconsistent applications:
Commission will not consider, if an application is pending and

undecided . 104.
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Individual: RULE
Included in definition of "person" 100.9

Informal complaint:
Contents of, prescribed 105. 2
Correspondence employed by Commission in an attempt to settle 105. 3

Complainant notified if this method fails to obtain satisfac-
tion 105.3

Failure of carrier to satisfy, Commission notified if carrier re-
fuses or is unable to satisfy 105. 3

Failure of carrier to satisfy, under rule 105.3, complainant may-
File formal complaint 105.4
Resubmit informal complaint within six months from date of

Commission's notice 105. 4
Form of, not prescribed 105. 2
Must be-

In writing 10.5.2
Subscribed by complainant 105.2
Verified by complainant 105. 2

Resubmitted-
Must contain new material matter upon same cause of action 105.4
Procedure to be followed same as on the original complaint 105.4

Resubmitted within 6 months' period, relates back to date of
filing original complaint ].05.4

Satisfaction of, by carrier, receipt of, filed with the Commission
by carrier 105. 3

Upon receipt of, properly drawn, Commission will endeavor by
correspondence to bring about satisfaction 105. 3

Complainant notified upon failure 105.3
Informal complaints 105.1
Informal hearings. See Hearings.
Information required by Commission in addition to facts required by

the application:
Failure to file, constitutes a defeat in the application 104. 1

Inspection:
Documents subject to, under rule 100.6, copies of, prepared and

certified by Secretary upon written request furnishing details 100. 7
Files of the Commission, open to-

-According to certain rules and regulations 100.6
Subject to sections, 4(j), 412, and 606 of the act 100.6.

Open to, annual and monthly reports required by section 219 100.6
Hearing dockets, certain parts of 100. 6
Miscellaneous files, in discretion of the Commission upon written

request giving details specified 100. 6
Tariff schedules required by section 9113 100. 6

Inspector:
Offices of:

Forms for applications may be obtained from 103. 6
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Installation of new transmitting apparatus: RULE

Application for construction permit or modification involving,
filed at least 60 days prior to contemplated. changes 103. 10

Instrument of authorization:
Application for, granted without a hearing under section 309 (a)-

Becomes final if no protest filed within period allowed 104.4
Remains conditional for not less than 30 days from effective

date . . 104.4
During such time persons aggrieved may file protest

under rule 105.21 (b) 104.4
Application for, made-

In writing 103.1-103.6
On forms furnished by or in manner prescribed by the

Commission . . 103.1-103.6
Under oath of the applicant 103.1-103.6

Separate application filed. for each 103.6
Exception, where licensee holds a number of licenses identical

in their terms 103.6
Instrument of authorization for which application is required:

Party applying for, termed. "applicant" 102.2
Instruments of authorization:

Hearing dockets open to inspection as to 100.6
Instruments of authorization made, issued, or granted by the Com-

mission:
Authenticated by Commission seal 100. 5
Signed by Secretary for the Commission 100. 5

Interest, public. See Public interest.
Intervene, petition to. See Petition.
Intervener:

Term, means a party who, upon petition has been permitted to
become a party to any proceeding before the Commission 102. 6

Interveners:
Designated as "parties to proceedings" 102.1

Intervention, petition for. See Petitions.
Investigation:

Application for renewal of license involved. in an, investigation
proceeds as if application had been filed in ease of failure to
file 103.16

Investigation and suspension proceedings:
Party opposing schedules under suspension in, termed "protest-

ant" 102. 7
Involuntary assignment:

Application executed by assignee only 103. 18

Joint-stock company:
Included in definition of "person" 100.9

Jurisdiction of the Commission:
Party seeking relief within the, termed " petitioner " 102.5
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Last day: RULE

Included in computation of time
Law:

100. 7

Hours of the Commission may be changed by 100.

101.

100.

1

4

11

Laws of the United States:
Person admitted to practice before the Commission must swear

to support
Legal holiday:

Time for taking procedural step elapsing on, extended to next
day not Sunday or legal holiday

Legal holidays:
Hours of the Commission 100. 1

Legal holidays in District of Columbia 100. 11
Included in term " days" when used as limitation of time 100.

101.

11

5

Legal qualifications :
Concealment of any material facts with respect to, grounds for

revocation, etc., of right to practice before the Commission. .
License. See also Station license.

Application for consent to assignment of-
Certain information must be set forth in support of
Filed with Commission 60 days prior to date transfer takes

103.15

effect
Application for modification of, filed 60 days prior to contem-

plated modification

103.

103.

13

14
Exceptions in emergencies

Application for modification of, may be filed for-
103. 14

Change in frequency 103. 14
Change in hours of operation 103. 14
Change in location of main studio (if a broadcast station)
Change in nature of authorized service (if station other

than broadcast)
Change in operating power where no construction is nec-

essary

103. 14

103. 14

103.14
Change in points of communication
Covering construction permit issued to authorize addition

to, modification, or replacement of equipment
Application for new, where construction permit is not prere-

quisite, filed 60 days prior to contemplated operation of
the station. . ..

103.

103.

103.

14

14

13
Exceptions in emergencies

Application for renewal of-
Commission may order, to be filed

Upon failure to file, hearing proceeds as if it had been
filed

103. 13

103.16

103.15
Filed 60 days prior to expiration date of license

Corporation holding, application for consent to transfer of
control of-

103. 15

Certain information must be set forth in support of 103. 13
Filed 60 days prior to effective date of transfer 103. 13
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License-continued
Modification of-order to show cause why, should not take place

must contain-
Requirement for license to appear and show cause why order
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RULE

should not be issued
Specification as to wherein modification is to take place..

105. 30
105.30

Statement of reasons for proposed modification 105. 30

Party applying for, termed "applicant"
Temporary extension of, may be granted by Commission in cer-

tain cases
License, operator. See Operator.
Licensee:

Aggrieved by the granting of any application designated for
hearing, termed "respondent"

Failing to appear in response to order of modification, final
order issued against

Notice of violations of Act, treaty, or rules to which licensee is
subject, upon receipt of, written reply within 3 days must be
filed in designated places

Revocation proceedings instituted by the Commission against,

102.

103.

102.

105.

105.

2

17

8

30

23

termed "respondent"
Licenses:

102.8

Hearing dockets open to inspection as to
Modification of, Commission may order-

To more fully comply with requirements of a United States
treaty

100.

105.

6

30
To serve public interest, convenience, and necessity

Licenses made, issued, or granted by Commission:
105. 30

Authenticated by Commission seal 100. 5

Signed by Secretary for the Commission
Location of main studio:

100. 5

Application for modification of license may be filed for changes in
Location of station:

Amendment to application involving changes in, must be filed
not later than 30 days prior to hearing

Material facts:
Concealment of, with respect to legal qualifications or profes-

sional standing grounds for disbarment from practice
Meetings of Commission:

103.

103.

101.

14

8

5

Held at principal office
Minutes of, to be official record of action taken therein

100. 3
100.4

Place may be changed by a majority thereof
Member of a partnership:

100. 3

May represent the firm
Member of Bar of this Commission:

Revocation of right to practice, charges must be preferred by the

101. 1

Commission, and opportunity given for hearing 101. 5
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Member of the bar of this Commission:
RIMEDisbarment of, charges must be preferred by the Commissionand opportunity given for hearing

101. 5Suspension of, charges must be preferred by the Commission andopportunity given for hearing
101.5Members of the bar of this Commission:

Register of, maintained by the Commission after February 1, 1936 101. 6Minutes of Commission meetings:
Kept by Secretary of the Commission in his office 100.4Official record of action taken therein

100. 4Mistaken identity of a party to a proceeding (except under title III) :Commission may order substitution of proper parties
102. 10Modification of construction permit:

Application for, filed at least 60 days prior to contemplated re-moval and/or installation if it involves-Installation of new transmitting apparatus
103. 10Removal of existing transmitting apparatus
103.10Commission may order-

To more fully comply with requirements of a United Statestreaty
105.30To serve public interest, convenience, and necessity 105. 30Order to show cause why, should not take place must contain-Requirement for licensee to appear and show cause whyorder should not be issued

105. 30Specification as to wherein modification is to take place 105. 30Statement of reasons for proposed modification 105. 30Modification of license:
Application for, filed 60 days prior to contemplated modification 103. 14Exceptions in emergencies

103. 14Application for, may be filed for-
Change in frequency

103.14Change in hours of operation
103. 14Change in location of main studio (if a broadcast station) 103. 14Change in nature of authorized service (if station otherthan broadcast)
103. 14Change in operating power where no construction is necessary 103. 14Change in points of communication
103.14Application for, may be filed for-

Covering construction permit issued to authorize addition to,modification, or replacement of equipment
103. 14Commission may order-

To more fully comply with requirements of a United Statestreaty
105. 30To serve public interest, convenience, and necessity 105. 30Order to show cause why, should not take place must contain-Requirement for licensee to appear and show cause why order

.

should not be issued
105 30Specification as to wherein modification is to take place 105. 30
105. 30

Statement of reasons for proposed modification
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Monthly reports required to be filed under section 219 of the act: RULE

Open to inspection 100. 6
Subject to sections 4 (j), 412, and 606 of the act 100.6

Motion of party to a proceeding:
Commission may order applicant to amend application upon 103. 4

Motions:
Hearing dockets open to inspection as to 100. 6

Municipal organization:
Included in definition of "party" 102. 1

Nature of authorized service (if station other than broadcast) :
Application for modification of license may be filed for changes in 103. 14

New license, where construction permit is not a prerequisite:
Application for, filed 60 days prior to contemplated operation of

the station 103.13
Exceptions in emergencies 103. 13

Notice:
Applications filed under section 221 set for hearing:

Governors of States affected by application notified of time
and place 104. 3

State commissions having jurisdiction over telephone eom-
ies notified of time and place . . 104.3

Given interested parties of formal hearing 106. 3
Given parties when application granted without a hearing is set

Receipt of applications under section 214 of the Act, sent Gov-
ernors of States involved and certain others 104. 2

Sent to carrier upon receipt of formal complaint against it 105.7
Contains commission order for carrier to satisfy or answer

complaint within time specified 105. 7
Ten days, given when ease is set for oral argument 106.29

Notice of violations of any Act, treaty, or rules to which licensee is
subject:

Answer to, must be complete in itself and shall not incorporate
other material by reference 105. 23

Notice of violation of any Act, treaty, or rules to which licensee is
subject:

Relating to physical or electrical characteristics of transmitting
apparatus, answer must state steps taken to prevent future
violations 105. 23

Upon receipt of, licensee must file written reply within 3 days at
certain designated places 105. 23

Notices:
Hearing dockets open to inspection as to 100. 6

Number of briefs to be filed:
Fifteen, when allowed to be filed 106. 30

Number of copies of depositions to be filed 106. 26
Number of copies to be filed:

Application for construction permit or station license 103. 7
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Oath:

Application for instrument of authorization made under, of appli-cant
103.Person admitted to practice must have subscribed to an

Taken upon admission to practice before the Commission, rightmay be revoked, disbarred, or suspended for violation of theoath
Office:

Principal, of the Commission located at Washington, D. C.....
Office of inspector:

1347LE

1-103. 6
101.4

101.5

100.1

Forms for applications may be obtained from
Office of the Secretary: 103. 6

Minutes of Commission meetings to be kept in
Officer of the Commission:

100. 4

May appear as witness without regard to rule 101.7
Official record: 101. 7

Minutes of Commission to be, of action taken therein
Official reporter:

Designated by the Commission to taken down and transcribe its
proceedings

Official reports of governmental agencies:

100.

100.

4

8

Accepted in hearings upon certification of custodian of the record
Operating power. See also Power.
Operating power (where construction is not necessary) :

106. 9

Application for modification of license may be filed for changes in
Operation, hours of. See Hours.
Operation of station license beyond the terms thereof :

Commission may authorize, upon proper request showing need
therefor

Operator license:
Delivered to Commission in Washington upon finality of order of

suspension
Order of suspension served on licensee:

Licensee must file within 35 days:
Request for hearing
Statement denying or explaining the charges set forth

in the order
Suspension of-

Order of-

103. 14

103. 19

105. 31

105.31

105. 31

Becomes effective on certain day 105. 31
Copy of, served upon holder of the license
Must set forth-

Class and grade of license

105. 31

105.31
Effective day of the order 105. 3]
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Operator license-continued
Suspension of-

Order of-
Must set forth-

637

RULE

Name of operator 105. 31
Notice of right to be heard, by filing within 35

days written request for hearing 105. 31
Period of suspension 105.31
Reasons for suspension 105. 31

Proceedings for, initiated by entry of an order of suspension 105. 31
Operator's license:

Temporary extension of, may be granted by Commissioner in cer-
tain cases 103. 17

Oral argument:
Commission shall hear, upon petition of party 106. 29
Party shall request, at time of filing exceptions 106. 29
Ten days' notice given when cases are set for 106. 29
When allowed 106. 29

Oral declarations:
Not accepted as evidence at hearings 106. 12

Order, Executive. See Executive order.
Order of modification:

Final, if licensee fails to appear in response to 105. 30
Order of procedure at hearings 106. 7
Order of revocation:

Final, unless licensee makes no request for hearing thereon 105. 29
Licensee must deliver station license to inspector of district

where licensee resides upon finality of
Suspended upon request of licensee for hearing thereon

Order of suspension:
Upon finality of, license sent to office of Commission in Wash-

105. 29
105. 9

ington
Order of suspension of operator license:

105. 31

Final, if licensee fails to make appearance
Order of the Commission

105. 31

After, petition for rehearing may be filed
Notice to carrier of receipt of formal complaint against it eon-

tains, for carrier to satisfy or answer complaint within time
specified

Order to show cause served on carrier under rule 105.27:
Answer to, must be-

Drawn so as to specifically admit or deny allegations and
so as to advise Commission fully as to matters being in-
quired of

106.

105.

105.

31

7

28
Filed within time specified 105. 28
Subscribed and verified by carrier

Contains-
A call to appear (not within 30 days) and give evidence

105. 28

105.27
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Order to show cause served on carrier under rule 105.27-continued
RULE

Reasons for such action
105. 27Statement of particulars upon which Commission is in-quiring

May contain-
Provisions necessary and with jurisdiction of Commission.. 105.27Requirement that carrier file answer prior to hearing date.. 105. 27

Order to show cause why proposed
modification of license or con-struction permit should not issue must contain-Requirement for licensee to appear and show cause why ordershould not be issued

105.30
Specification as to wherein

modification is to take place
105. 30

Statement of reasons for proposed
modification

105. 30
Order to take deposition:

Commission may issue

106.22Requirements specified
106. 22-106. 23

Orders made, issued, or granted by the Commission:Authenticated by seal of the Commission
100.5

Signed by Secretary of the Commission
100. 5

Orders of governmental agencies:
Accepted in hearings upon certification of custodian of the record 106.9

Orders of the Commission:
Hearing dockets to inspection as to

100. 6
Organization, municipal. See Municipal organization.Original application:

Amendment to application subscribed and verified in same manneras was

103.5

105.27

Papers filed in any proceeding:
To conform to certain requirements

105. 86-105. 38
Partially granted application:

Request for hearing on-
Accompanied by statement of facts which applicant expectsto prove upon such hearing

104:5Must be made within 30 days from effective date of Commission's decision

104. 5Upon receipt of, and proper statement, application will, beset for hearing and proper parties notified
104. 5

Upon being set for hearing--
Applicant sends within 10 days statement of facts to beproved to all parties notified of the hearing

104. 5Affidavit to this effect filed with the Commission
104. 5Effective date postponed to date of decision of the Com-mission .

104.5
Partially granted applications:

Become final unless applicant files written request within 30days for hearing on the part not granted
104.5
104. 8

Distinguished from purview of rule 104.8



INDEX TO RULES 639

Parties in States formerly constituting the fifth zone: RULE

Have additional period of 5 days in which to file documents or
take procedural steps in connection with a hearing 100.12

Parties of record:
Served with notice of amendment to application within 30 days

prior to hearing 103.2
Parties to be furnished copies of briefs 106.30
Parties to proceedings:

Designated as applicants, complainants, defendants, interveners,
petitioners, protestants and respondents 102.1

Partnership:
Appearances for, may be made by any member thereof 101. 1
Included in definition of "person" 100.9

Party:
Includes any person, body politic, municipal organization or State

commission . . . 102. 1
Party complaining to Commission of failure of common carrier to

abide by the act, termed "complainant" 102.3
Party opposing schedules under suspension in investigation and sus-

pension proceedings, termed "protestant" 102. 7
Party permitted to become a party to any proceeding before the

Commission, termed "intervener" 102.6
Party seeking relief within the jurisdiction of the Commission,

termed "petitioner" 102.5
Party to a proceeding:

May appear and be heard in person or by attorney 101. 1
Party to a proceeding (except under title III):

Death or mistaken identity of a, Commission may order substitu-
tion of proper parties 102.10

Party who files a protest to a tentative valuation in valuation pro-
ceedings, termed "protestant" 102. 7

Party who is aggrieved or whose interests are adversely affected by
any decision of the Commission granting without a hearing any
application under section 309 (a) of the Act, termed "protestant" 102. 7

Pendente lite:
Damages . 105.15

Permit:
Party applying for, termed "applicant" 102.

Permit, construction. See Construction.
Permit, forfeited. See Forfeited permit.
Permits made, issued, or granted by Commission:

Authenticated by Commission seal 100.5
Signed by Secretary for Commission 100. 5

Person:
Included in definition of "party" 102.1
Includes, individual, partnership, association, joint stock com-

pany, trust or corporation 100.9
Party to a proceeding may be heard in, or by attorney 101. 1
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Person-continued RULE
Transacting business with the Commission in a representative

capacity may be required to show authority 100. 10
Persons:

Serving as attorney at law in the Commission on or after July 1,
1935, not allowed to practice before the Commission for 2
years after separation therefrom 101. 7

Persons entitled to practice before the Commission:
Register of, maintained by the Commission after January 1,

1936 101.6
Petition:

Amendments to application filed within 30 days of a hearing may
be allowed by the Commission upon 103.3

Answer to, must-
Admit or deny all allegations 105. 22
Advise Commission of nature of defense 105. 22

Answer to, must-
Avoid collateral issues 105. 22
Be subscribed and verified by party answering 105.22
Separately state affirmative defenses 105.22

Initiating or supplementing a proceeding before the Commission,
subscribed and verified 105. 34

Party upon whom, is served must answer -within 30 days or be
deemed in default 105.22

Party who by, has been permitted to become a party to any pro-
ceeding before the Commission, termed "intervener" 102. 6

Petition for intervention:
Deemed to have been answered by defendant's answer to the

complaint . 105. 24
Petition for rehearing:

Allowed within certain time 106. 31Filed-
In writing 106. 31
Within reasonable time, if not under title III 106. 31
Within 20 days if proceeding is under title III 106. 31

Shall show certain information 106. 31
Petition to intervene:

Disclosing substantial interest in subject matter of the hearing,
petitioner may be allowed to be heard 105. 20

May be filed at any time more than 10 days prior to hearing 105.20
Petitioner:

Allowed to be heard if petition to intervene discloses substan-
tial interest in subject matter of the hearing 105.20

Subscribes and verifies petition for intervention or other relief 105.10
Term, means a party seeking relief within the jurisdiction of the

Commission . 102.5
Petitioners:

Designated as "parties to proceedings" 102.1
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Petitions :

641

RULE

Hearing dockets open to inspection as to
Petitions for intervention:

Answers to, or to amended complaints need not be separately
made unless defendant so elects

Petitions for intervention or other relief-

100.

105.

6

24

Must set forth facts supporting the relief sought 105. 19
Subscribed by petitioner 105. 19
Verified by petitioner

Petitions for relief under jurisdiction of Commission-
105. 19

Must set forth facts supporting the relief sought 105. 19
Subscribed by petitioner 105. 19
Verified by petitioner

Place of filing :
105. 19

Applications for construction permit and station license 103. 7

Pleadings . 105.
Amendments to, filed within 30 days of a hearing, allowed in

1-105.

105.

105.

36

33

32

discretion of Commission
Amendments to, may be made as a matter of course if filed with

Commission and parties of record notified not less than 30
days prior to hearing

Hearing dockets open to inspection as to
Initiating or supplementing a proceeding before the Commission,

subscribed and verified

100.

105.

6

34
Miscellaneous, served by party filing same

Proof of service to be signature of party served, or regis-
tered mail

Points of communication:

105.

105.

35

35

Application for modification of license may be filed for changes
in . . .

Portable stations (except amateur and broadcast pick-up) :
Applications for construction permit or station license, two copies

103.14

sent direct to Washington 103. 7

Postponement of hearings
Power. See also Operating power.

Amendment to application involving changes in, must be filed
not later than 30 days prior to hearing

106.

103.

6

8

Application must specify
Practice:

Complained of in formal complaint alleging unjust or unreason-
able discrimination

103.

105.

9

12
Must be clearly specified

Practice before the Commission:
Applications for admission to, submitted on a form prescribed

by the Commission
Disbarment from-

Commission may order, if person has-

105.

101.

101.

12

3

5
Concealed any material facts as to his legal qualifica-

tions or professional standing
41
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Practice before the Commission-continued RULE
Violated oath taken upon admission 101. 5

Prior to, charges must, be preferred by the Commission and
opportunity given for hearing 101. 5

No persons to be admitted to, without taking a prescribed oath 101. 4
Persons who may be admitted to, attorneys at law admitted to

practice before any court of the United States, District of
Columbia, or highest court of State or Territory 101. 2

Revocation of right to-
Commission may order, if person has-

Concealed any material facts as to his legal qualifica-
tions or professional standing 101.5

Violated oath taken upon admission 101. 5
Prior to, charges must be preferred by the Commission and

opportunity given for hearing 10.1.5
Suspension of right to-

Commission may order, if person has-
Concealed any material facts as to his legal qualifica-

tions or professional standing 101. 5
Violated oath taken upon admission 101.5

Prior to, charges must he preferred by the Commission and
opportunity given for hearing 101. 5

Practice, rules of. See Rules.
Practices:

Complained set forth by
ences to schedules of charges and classifications 105.8

Practitioner before the Commission:
Person admitted to practice must swear that he will demean

himself as a, uprightly and according to law 101. 4
Prejudice:

Application may be withdrawn without, at any time prior to the
conclusion of a hearing thereon 103. 8

Preparation of copies of documents open to inspection:
Cost of, prepaid by person making application 100. 7
Secretary to prepare and certify, under seal 100. 7

Principle office of the Commission located at Washington, D. C 100.1
Principle office of the Commission:

Meetings of the Commission to be held at 100. 3
Printed papers:

Requirements of Commission with respect to 105. 37
Privileges:

Application granted containing, other than those asked for,
final, unless applicant files request for hearing on the applica-
tion within 30 days 104. 5

Procedural step:
Time fixed for taking, elapsing on flunday or legal holiday, ex-

tended to next day not Sunday or legal holiday 100. 11
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Procedural steps: RULE

Required to be taken in connection with a hearing-
Parties in States formerly constituting fifth zone have addi-

tional period of 5 days for 100. 12
Parties who reside beyond United States have additional

period of 20 days for 100. 12
Procedure for taking depositions:

Prescribed 106. 24
Procedure, order of. See Order.
Procedure when application has been set for hearing 104. 6
Proceeding:

Party to any, may appear and be neard in person or by attorney 101. 1
Party to, motion of, Commission may order applicant to amend

application upon 103. 4
Proceeding before the Commission:

Party who upon petition has been allowed to become a party to
any, termed "intervener" 102.6

Proeeeding (except under title III) :
Death or mistaken identity of party to, Commission may order

substitution of proper parties 102. 10
Proceeding in which common carrier is a party:

Receiver or trustee of such carrier also made a party 102. 9
Proceeding pending before the Commission:

Continuances may be granted in discretion of the Commission.. 106. 5
Proceedings :

Papers filed in, to conform to certain requirements 105. 36-105. 38
Parties to, designated as applicants, complainants, defendants,

interveners, petitioners, protestants, and respondents 102. 1
Proceedings for suspension of operator license:

Initiated by entry of an order of suspension 105. 31
Order of suspension-

Becomes effective on certain day 105. 31
Copy of, served upon holder of the license 105. 31
Must set forth-

Class and grade of license 105. 31
Effective day of the order 105. 31
Name of operator 105. 31
Notice of right to be heard by filing within 35 days

written request for hearing 105. 31
Period of suspension 105. 31
Reasons for suspension 105. 31

Proceedings of the Commission:
Official reporter designated to take down and transcribe 100. 8

Proceeding under title II against common carrier:
Begun by serving order to show cause 105. 27

Proceeding under title III:
Respondent not to be heard in, unless he has complied with rule

105.26 105.26
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Production of testimony:
RULEMay be required in connection with informal hearings 106. 2Production of testimony or evidence:

Subpena may issue to obtain
106. 18Professional standing, character, or integrity:

Concealment of material facts with respect to, grounds for revo-cation, etc., of right to practice before the Commission 101. 5Protest:
Against granting of application without a hearing, upon beingfiled-

Application will be set for hearing and proper parties notified 104.4Effective date of authority shall be postponed to Commis-sion's decision
104.4Exceptions listed
104. 4Initiating or supplementing a proceeding before the Com-mission, subscribed and verified
105. 34Persons aggrieved may enter, against application granted with-out a hearing
104.4Protestant:

Term, means:
Party opposing schedules under suspension in investigationand suspension proceedings

102. 7Party who files a protest to a tentative valuation in valua-tion proceedings
102. 7Party who is aggrieved or whose interests are adverselyaffected by any decision of the Commission granting with-out a hearing any application under section 309 (a) ofthe Act
102. 7Protestants:

Designated as "parties to proceedings"
102. 1Protests:

Application granted by Commission without a hearing undersection 309 (a) of Title III, must contain-
Proof of service upon applicant

105. 21 (b)Statement of facts which protestant expects to prove afterhearing . .

105. 21 (b)Statement of protestant's interest in the matter 105. 21 (b)Subscribed and verified by protestant 105. 21 (b)Opposition to a tentative valuation under Title II:
Each item of protest listed separately 105. 21 (a)Includes statement of protestant's interest in the matter.... 105.21Subscribed and verified by protestant 105.21 (a)To contain a concise statement of essential elements of theprotest

105. 21(a)Opposition to tariff schedules under suspension:
Each item of protest listed separately 105. 21 (a)Includes statement of protestant's interest in the matter... 105.21Subscribed and verified by protestant 105.21 (a)
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Protests-continued RULE

To contain a concise statement of essential elements of the
protest . 105. 21 (a)

Protest to tentative valuation in valuation proceedings:
Party who files, termed "protestant" 102.7

Public interest, Certificate of advantage and. See Certificate.

Rate adjustment challenged in formal complaint:
Commission to determine in its report-

Injury to complainant 105. 11
Issues as to violation of the act 105.11
Right to reparation 105. 11

Reasons for inspection of certain documents:
Included in written request for permission to inspect files of the

Commission . 100. 6

Receiver of a common carrier:
To be made party to any proceeding in which such carrier is a

party 102. 9

Record of a proceeding:
Deposition not to constitute a part of the, until received in evi-

dence at a hearing, unless Commission orders otherwise 106. 25
Record, official. See Official Record.
Record, parties of. See Parties.
Records of other proceedings:

May be offered in evidence by presenting true copy in form of
an exhibit 105. 15

Recovery of damages:
Sought in supplemental complaint, complaint must be filed

within statutory periods stated in section 415
Recovery of damages by formal complaint:

105.17

Complaint must contain certain enumerated facts
Register of members of Commission bar:

105. 10

Maintained by the Commission after February 1, 1936
Regulation:

Complained of in formal complaint alleging unjust or unreason-
able discrimination, must be clearly specified

Regulations:
Complained of in formal complaints, set forth by specific refer-

ences to schedules of charges and classifications
Regulations, rules and. See Rules.
Rehearing:

Petition for-

101.

105.

105.

6

12

8

Allowed within certain time
Filed-

106. 31

In writing 106. 31
Within reasonable time, if not under title III 106. 31

Within 20 days if proceeding is under title III 106. 31

Shall show certain information 106. 31
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Rejected applications:
RULE

Returned to applicant by Secretary, with brief statement of the
respect in which it is defective 104. 1Related matters involving same applicant:

Set for hearing at same date 106.4Relief :

Within the jurisdiction of the Commission, party seeking, termed
"petitioner" . 102.5Relief, Petitions for. See Petitions.

Removal of existing transmitting apparatus:
Application for construction permit or modification involving,

filed at least 60 days prior to contemplated changes 103.10Renewal of license:
Application for, Commission may order, to be filed 103.16

Upon failure to file, hearing proceeds as if it had been filed 103.16
Application for, filed 60 days prior to expiration date of license

sought to be renewed 103.15Reparation:
Commission will not award, on formal complaint unless specifi-

cally prayed for 105.14May be awarded upon a supplemental complaint based upon
finding of Commission in original proceedings 105.14Reparation pendente lite

105. 15Report of hearing:
Copy of, mailed to each party participating in hearing 106.28
Exceptions to, may be filed by party to proceeding 106.27
Exceptions to, may be filed within 15 days from mailing the

report
106.28

Submitted to Commission, together with written report contain-
ing recommendations

106. 27
Reporter, official:

Designated by the Commission to take down and transcribe its
proceedings

100. 8Reports :
Annual and monthly, required by section 219 of the Act, open to

inspection, subject to sections 4(j), 412, and 606 of the Act 100.6
Examiners', hearing dockets open to inspection as to 100.6

Representative capacity:
Person transacting business with the Commission in a, may be

required to show his authority to so act 100. 10
Request for authority to operate license beyond terms thereof:

If upon a clear channel, it must be supported by consent ofdominant station........103.19
Involving a frequency, must be supported by consent of stations

using the frequency in certain cases 103.19
Involving a sharing time station, must be supported by consent

of other station 103.19
Must be received by Commission 10 days prior to date of pro-

posed operation 103.19
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Request for documents open to inspection:
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RULE

Made so as to premit a reasonable time for preparation
Must specify-

100. 7

Date on which documents will be required 100. 7

Exact documents 100. 7

Number of copies desired 100. 7
Written

Request for hearing on partially granted application:
Accompanied by statement of facts which applicant expects to

prove upon such hearing
Must be made within 30 days from effective date of Commission's

decision
Upon receipt of, and proper statement, application will be set

for hearing and proper parties notified
Requests for continuances or extension of time:

100.

104.

104.

104.

7

5

5

5

Made in writing in form of verified petition setting forth reasons 106. 5

Petition shall indicate diligence on the part of the petitoner
Requirement of the Commission:

106. 5

After, petition for rehearing may be filed
Respondent:

Not to be heard in a proceeding under title III unless he has
complied with rule 105.26

Term, means-
Licensee against whom the Commission has instituted revoca-

tion proceedings
Licensee who would be aggrieved by granting of any appli-

cation designated for hearing
Party against whom Commission has instituted a proceeding

106. 31

105.26

102. 8

102. 8
102..8

Party against whom petition has been filed
Pending applicant for instrument of authorization who

would be aggrieved by granting of any application desig-
nated for hearing

Respondents:

102.

102.

8

8

Designated as "parties to proceedings" 102.1
Return of service 106. 21
Revocation of right to practice before the Commission:

Commission may order, if person has-
Concealed any material facts as to his legal qualifications or

professional standing 101. 5

Violated oath taken upon admission 101. 5
Prior to, charges must be preferred by the Commission and

opportunity given for hearing 101. 5

Revocation proceedings:
Licensee against whom Commission has instituted, termed "re-

spondent" 102. 8
Revocation proceedings begun under section 312 (a):

Initiated by serving order or revocation effective not less than
15 days after notice is given 105. 29
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Revocation proceedings begun under section 312(a)-continued WILE
Order of revocation to contain-

Notice of licensee's right to be heard 105.29
Statement of reasons for proposed revocation 105. 29

Request for hearing on, upon, being filed the order shall stand
suspended until termination of the hearing 105.29

Rules:
Commission as used in these, includes a division thereof 100. 2

Rules and regulations of the Commission:
Person admitted to practice before the Commission must swear

to conform to 101. 1
Rules of practice:

Amendments to 107. 1
Modification of 107. 1
Revocation of 107.1
Supplementing 107.1
Suspension of 107. 1

Schedules, tariff. See Tariff schedules.
Schedules under suspension in investigation and suspension pro-

ceedings:
Party opposing, termed "protestant".

Seal:
Copies of documents open to inspection certified by Secretary,

under seal
Seal of the Commission:

Used to authenticate instruments of authorization issued by the
Commission

Secretary:
Charged with preparation and certification of documents open

to inspection under rule 100.6
Minutes of Commission meetings to be kept by and in office of..
Notifies applicant when application has been set for hearing
Signs orders, permits, licenses, or other instruments of authoriza-

tion for the Commission
Section 4 (j) of Communications Act:

Files of Commission open to inspection subject to, and according
to certain rules and regulations

Section 203 of the Communications Act:
Tariff schedules required by, open to inspection subject to sec-

tions 4 (j), 412, and 606 of the Act
Section 214 of Communications Act:

Applications received under-
Anyone desiring hearing on, notifies Commission
Notice of, sent to Governors of States involved and others.. 104.2

Section 219 of Communications Act;
Annual and monthly reports required by, open to inspection, sub-

ject to sections 4 (j), 412, and 606 of the Act

102. 7

100. 7

100. 5

100. 7
100.4
104. 6

100.5

100.6

100. 6

104. 2

100.6
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Section 221 of Communications Act: RULE

Application filed under, copy of, sent each party notified of
receipt . . . 104. 3

Upon receipt of application filed under-
Commission to order a hearing 104. 3
Governors of States affected notified of time and place of

hearing . 104. 3

State Commission having jurisdiction over telephone com-
panies notified of time and place of hearing 104. 3

Section 309 (a) of Communications Act:
Application for instrument of authorization granted without a

hearing pursuant to-
Becomes final if no protest filed within period allowed 104. 4

Remains conditional for not less than 30 days from effective
date . . . 104. 4

During such time persons aggrieved may file protest
under rule 105.21 (b) 104. 4

Applications granted without a hearing under-
Protests to-

Must contain-
Proof of service upon applicant 105. 21 (b)
Statement of facts which protestant expects to

prove at the hearing 105.21(b)
Statement of protestant's interest in the matter 105. 21(b)

Subscribed and verified by protestant 105. 21 (b)
Section 312 (a) of Communications Act:

Revocation proceedings begun under, by Commission-
Initiated by serving order of revocation effective not less

than 15 days after notice is given 105. 29

Order of revocation to contain-
Notice of licensee's right to be heard 105. 29

Statement of reasons for proposed revocation 105. 29

Section 319 of Communications Act:
Construction permit required by, application for station license

filed by permittee or lawful assignee 103. 12

Section 412 of Communications Act:
Files of Commission open to inspection subject to, and according

to certain rules and regulations 100. 6

Section 415 of Communications Act:
Supplement 1 complaint seeking recovery of damages must be

filed in statutory periods allowed by 105. 17

Section 606 of Communications Act:
Files of Commission open to inspection subject to, and accord-

ing to certain rules and regulations 100. 6

Service:
Complained of in formal complaint alleging unjust or unreason-

able discrimination must be clearly specified 105. 12

Miscellaneous pleadings or documents-
Performed by party filing same 105. 35
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Service-continued Ruiz
Proof of service to be signature of party served, or use of

registered mail 105. 35
Upon common carriers, performed by leaving copy with desig-

nated agent of the carrier or by posting notice in office of
Secretary .

105. 35
Upon parties other than common carriers, performed by mailing

copy to last known address
105. 35Service of subpena:

Made by United States marshal, or any person of legal age, who
is a United States citizen, and competent to be a witness 106. 21Return of

106.21
Set -offs against users of service supplied by carriers:

Not within jurisdiction of the Commission 105.22
Ship stations:

Application for construction permit or station license, one copy
filed in Washington

103. 7
Similar applications:

Applicant haying, on file, Commission may select application to
be first considered 104. 7

Size of printed papers prescribed 105.37
State Commission:

Included in definition of "party" 102.1
State commissions:

Notified upon receipt of an application under section 214 of theAct...104.
State commissions having jurisdiction over telephone companies:

Notified upon receipt of application filed under section 221, of
time and place for the hearing 104.3

State, highest court of any:
Attorney at law admitted to practice before, may be admitted

to practice before the Commission 101. 2States:
Persons who are residents of, to have additional period of 5 days

for filing documents or taking procedural steps 100. 12
Arizona . 100.12
California .

100. 12
Colorado . . 100. 12Idaho

100.12Montana
100.12Nevada . . .
100.12New Mexico
100. 12Oregon . .
100. 12Utah
100.12Washington .
100. 12Wyoming . .
100.12Statements, unsworn. See Unworn.
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Station license: ILTJLE

Application for-
Filed by permittee or its lawful assignee when construc-

tion permit is required by section 319 103. 12
Number of copies to be filed 103. 7
Place of filing 103. 7

Delivered to Inspector in charge of district where licensee resides
upon finality of order of revocation 105.29

Operation of, beyond the terms thereof-
Commission may authorize, upon proper request showing

need therefor 103.19
Temporary extension of, may be granted by Commission in

certain cases 103.17
Stations:

Application for construction permit or station license, two copies
filed in Washington 103. 7

Stations on vessels or aircraft of the United States:
Licenses, renewals or modifications thereof for, formal require-

ments of applications may be waived by the Commission with
respect to 103.6

Statute of limitations:
Complaint alleging expected future violations will he sufficient to

stop . . . 105. 15
Step, procedural. See Procedural.
Subpena:

Form of serving, prescribed 106.21
Original, returned to Secretary of the Commission, unless other-

wise marked 106. 21
Service may be made by United States marshal or his deputy 106.21

Subpenas:
Applications for, must-

Be verified 106.19
Specify books, papers, or documents desired 106. 13
State facts expected to be proved by evidence obtained 106.19

Issued by members of the Commission to require attendance of
witnesses or production of testimony 106. 18

Issued only upon written request, unless directed by the Com-
mission 106.19

substantial avoidance of the statute of limitations:
Complaint alleging expected future violations sufficient for 105. 15

Substitution of proper parties to a proceeding:
Commission may order, in case of death or mistaken identity

(except in proceedings under title III) 102. 10
Sunday:

Time for taking procedural step elapsing on, extended to next
day not Sunday or legal holiday 100. 11

Sundays:
Included in term "days" when used as limitations of time 100.11
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Supplemental complaint:
RULE

Recovery of damages sought in, complaint must be filed within
statutory periods stated in section 415 ' 105. 17

Supplemental coinplaints:
Commission to serve

105. 35
Copy for each party to the proceeding furnished Commission 105.35
May be filed to cover causes of action accrued since filing of

original complaint
105. 16

Fifteen copies furnished Commission for its use 105.35
Supplementing of existing facilities:

Commission may authorize, without notice or hearing 7.04.2
Suspension of operator license:

Order of-
Becomes effective on certain day 105.31
Copy of, served upon holder of the license 105. 31Must set forth-

Class and grade of license 105. 31
Effective day of the order 105. 31Name of operator 105. 31Order of-

Must set forth-
Notice of right to be heard, by filing within 35 days

written request for hearing 105. 31
Period of suspension 105.31
Reasons for suspension 105. 31

Proceedings for, begun by entry of an order of suspension 105. 31Suspension of right to praetice before the Commission:
Commission may order, if person has-

Concealed any material facts as to his legal qualifications or
professional standing 101. 5

Violated oath taken upon admission 101. 5
Prior to, charges must be preferred by the Commission, and

opportunity given for hearing 101.5

Taking of procedural steps in connection with a hearing:
Parties in States formerly constituting the fifth zone have addi-

tional period of 5 days for 100. 12Parties who reside beyond United States have additional period
of 20 days for

100, 12Tariff schedule:
Matter in, involved in hearing, schedule need not be introduced,

but should be reasonably identified 106. 14
Tariff schedules required under section 203 of the Act:

Open to inspection:
100. 6

Subject to sections 4 (j), 412, and 606 of the Act 100.6
Telegraph Division of the Commission:

Designated as Division II 7.00.2
Established . . 100. 2
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Telephone Division of the Commission: RULE

Designated. as Division III 100. 2

Established . 100.2
Temporary authority to operate beyond the terms of station license:

Commission may grant, upon proper request showing need
therefor . .

103. 19

Temporary extension of license:
Commission may grant in certain cases 103.17

Temporary postponement of hearings 106. 6

Temporary service:
Commission may authorize, without notice or hearing 104. 2

Tentative valuation:
Protests in opposition to. See Protests.

Tentative valuation in valuation proceedings:
Party who files protest to, termed "protestant" 102. 7

Terms:
Application granted containing, other than those asked for, final,

unless applicant files request for hearing on the application
within 30 days

Terms required by the instrument requested in. the application:
Application must specify

104.5

103. 9

Territory, highest court of any:
Attorney at law admitted to practice before, may be admitted

to practice before the Commission 101. 2

Testimony:
Subpena may be issued to obtain production of 106. 18

Testimony taken before examiner, director, or less than a quorum of

the Commission:
Transcribed and reported back to the Commission, together with

recommendations as to decision to be made thereon 106. 27

Testimony, transcripts of. See Transcripts.
Testimony:

Transcript of-
Commission not to furnish 100. 8

Furnished by official reporter 100. 8

Thirty days:
Amendment to application filed within, of a hearing, allowed in

103. 3the discretion of the Commission, upon petition
Amendments to applications made as a matter of course if filed

within, prior to hearing 103. 2

Time, computation of 100. 11

Time fixed for taking procedural step:
Elapsing on Sunday or legal holiday, extended to next day not

Sunday or legal holiday 100.11

Time for filing documents:
Extension of, Commission may grant, in its, discretion, unless

time is fixed by statute 106. 5
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RULETime of filing briefs
106. 30

Time limitation as to filing of documents or taking of procedural
steps in connection with hearings:

Parties in fifth zone (See sec. 302 of the Act) have additional
period of 5 days 100.12

Parties who reside beyond United States have additional period
of 20 days

100. 12Title II:
Action on applications under 104. 2-104. 3
Applications under-

Commission to serve 105. 35
Copy for each party to the proceeding furnished Commis-

sion 105.35
Fifteen copies furnished Commission for its use 105. 35

Order of procedure in hearings under 106. 7
Proceeding under, against common carrier, begun by serving

order to show cause 105.27Protests in opposition to tariff schedules under suspension
under-

Each item of protest listed separately 105. 21 (a)
Includes statement of protestant's interest in the matter... 105. 21
Subscribed and verified by protestant 105. 21 (a)
To contain a concise statement of essential elements of the

protest . 105. 21(a)
Protests in opposition to tentative valuation under-

Each item of protest listed separately 105. 21 (a)
Includes statement of protestant's interest in the matter.... 105.21
Subscribed and verified by protestant 105. 21 (a)
To contain a concise statement of essential elements of the

protest . 105. 21 (a)Title III:
Action on applications under 104.4-104. 8
Applications granted without a hearing under section 309 (a)

of protests of :
Must contain-

Proof of service upon applicant 105. 21 (b )
Statement of facts which protestant expects to prove

at the hearing 105. 21 (b)
Statement of protestant's interest in. the matter 105. 21 (b)

Subscribed and verified by protestant 105. 21(b')
Order of procedure in hearings under 106. 7
Respondent not to be heard in proceeding under, unless he has

complied with rule 105.26 105. 26
Transcript of argument or testimony:

Commission not to furnish 100. 8
Furnished by official reporter upon payment of charges therefor 100.8

Transcript of testimony:
}fearing dockets open to inspection as to 100. 6
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Transfer of control of corporation holding construction permit or RULE

license:
Application for consent to-

Certain information must be set forth in support of 103.18
Filed 60 days prior to effective date of transfer 103. 18

Transmitting apparatus:
Installation of new, application for construction permit or modi-

fication involving, filed at least 60 days prior to contem-
plated changes 103.10

Removal of existing, application for construction permit or modi-
fication involving, filed at least 60 days prior to contem-
plated changes 103.10

Trust:
Included in definition of "person"

Trustee of a common carrier:
To be made party to any proceeding in which such carrier is

a party

100.9

103.9

Undue preference, advantage, or prejudice alleged in formal com-
plaint:

Complaint must specify-
Description of traffic affected thereby 105.13
Particular preference or prejudice relied on as a violation 105.13
Person, company, firm, corporation, locality, affected thereby 105. 13

United States:
Parties outside of, have additional period of 20 days in which to

file documents or take procedural steps in connection with
a hearing 100.12

United States courts:
Attorney at law admitted to practice before, may be admitted

to practice before the Commission 101.2
Unjust or unreasonable discrimination alleged in formal complaint:

Specific charge, practice, classification, regulation, facility, or
service complained of must be set forth 105.12

Unsworn documents:
Not accepted in evidence 106. 12

Valuation:
Protests in opposition to tentative. See Protests.

Valuation proceedings:
Party who files protest to tentative valuation, is termed "pro -

Verification of pleadings initiating or supplementing proceeding be-
fore the Commission

Vessels of United States:
Licenses, etc., for stations on, formal requirements of applications

for, may be waived by the Commission with respect to

102. 7

105.34

103. 6
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Violation of more than one provision of the Act:
MILEAlleged in formal complaints, separately stated with respect toeach provision

105.9Violations of Act, treaty, or rules to which licensee is subject:Upon receipt of notice of, licensee must file written replywithin 3 days at certain designated places 105. 23Voluntary assignment:
Application fully executed by both assignor and assignee 103. 18

Washington:
Communications to Commission addressed to, unless otherwisespecified .

100.1Principal office of the Commission
100. 1Withdrawal of application:

Applicant may withdraw his application prior to conclusion ofa hearing thereon, if other parties will not 130 adverselyaffected .

103. 8Must be requested within 30 days prior to hearing if to be "with-out prejudice" if it-
Adversely affects other parties

103. 8Aggrieves other parties
103. 8Witness:

Former Commission employees or officers may appear as, with-out regard to rule 101.7
101. 7Testimony taken by deposition, to be sworn or affirmed beforeany question is put to him
106. 24Witness fees:

Paid by party at whose instance testimony is taken 106. 20Witnesses.:
Attendance of, subpena may be issued to require 106. 18Commission reserves the right to limit the number of, that maybe heard in behalf of a party on any issue

106.13May be summoned in connection with informal hearings 106.2Summoned and responding to subpenas are entitled to fees 106.20Work of the Commission:
Three divisions established to simplify and facilitate 100.2Written request:
Certain flies open to inspection upon, describing document to beinspected and reasons therefor

100.6Written request for copies of documents open to inspection underrule 100.6. See Request.
Writing:

Application for instrument of authorization made in 103. 1-103. 6
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APPLICATION FOR ADMISSION TO PRACTICE BEFORE THE
COMMISSION UNDER RULE 101.3

, hereby apply for admission to practice before the Federal
Communications Commission under rule 101.3 of the rules of practice of the
Commission, and submit the following:

1. I reside at County,

(Street number) (City)

State of . My office address is
(Street number) (City)

County, State of
2. I was admitted to practice as an attorney at law by the

Court of on the day of , 19..., and
am now a member of the bar of that court; I have never been suspended
or disbarred from practice before any court (state here any exception)

(Signature of applicant)

STATE OF
County of ss. 

, being first duly sworn, on his oath deposes and says:
I am the person named in the foregoing application for admission to practice
before the Federal Communications Commission, and that the statements of
facts therein contained are true.

Signature of applicant)

Subscribed in my presence, and sworn to before me, this day of
, 19...

[SEAL)

(Title)

Commission expires

cLEax 'S CERTIFICATE

, clerk of the court of
hereby certify that , the above -named applicant for admission
to practice before the Federal Communications Commission, is duly admitted
to practice as an attorney at law by the said court, and is now in good
standing as a member of the bar of said court.

Dated this day of 19....
[SHAD]

(Clerk of said court)

PLEASE NOTE CAREFULLY:
Rule 101.2 provides: "Attorneys at law admitted to practice before any

court of the United States, the District of Columbia, or the highest court of
any State or Territory may be admitted to practice before the Commission."

If this certificate is not from a Court of the United States or the District of
Columbia, THEN IT MOST BE FROM THE HIGHEST COURT OF THE STATE OR

TERRITORY, OR THE APPLICANT MUST FURNISH EVIDENCE THAT HIS ADMISSION

ENTITLES HIM TO PRACTICE BEFORE THE HIGHEST COURT OF SUCH STATE OR

TERRITORY.

42
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.APPROVED FORMS

(These forms may be used in cases to which they are applicable, with such
alterations as the circumstances may render necessary.)

COMPLAINT

BEFORE THE FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

COMPLAINANT

COMPLAINANT

V.

DEFENDANT

1

Docket No.
(To be inserted by the secretary of the

Commission.)

J

The complainant (here insert full name of each complainant and if a
corporation the corporate title of such complainant) respectfully shows:

(1) That (here state occupation and post -office address of each complainant).
(2) That (here insert the full name, occupation, and post -office address of

each defendant).
(3) That (here insert fully and clearly the specific act or thing complained

of together with such facts as are necessary to give a full understanding of
the situation).

WHEREFORE, complainant asks (here state specifically the relief desired).
Dated at this day of , 19...

(Name of each complainant)

(Name and address of attorney, if any)

FORM OF VERIFICATION

being first duly sworn, on oath, deposes, and says:
That he is the complainant (or one of the complainants), in .the above -

entitled matter; that he has read the within and foregoing complaint and
knows the contents thereof, and that the Matters and things therein stated are
true of his own knowledge, save and except those matters therein stated on
information and belief, and as to those he believes them to be true.

Subscribed and sworn to before me this day of , 19...
[SEAL]

(Notary public or other proper officer)
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The following list of the radio districts gives the address of each field office

of the Federal Communications Commission and the territory embraced in

each district:

Radio
district

Address of the inspector
in charge

Territory within district

States Counties

2

3

4

5

6

7

9

10

Customhouse, Boston,
Mass.

Federal Bldg., 641 Wash-
ington St., New York,
N. Y.

1200 U. S. Custom-
house, Philadelphia,
Pa.

Fort McHenry, Balti-
more, Md.

402 New Post Office
Bldg., Norfolk, Va.

411 New Post Office
Bldg, Atlanta, Ga.

Post -office box 150,
Miami, Fla.

Customhouse, New Or-
leans, La.

209 Prudential Bldg.,
Galveston, Tex.

464 Federal B 1 d g .
Dallas, Tex.

Connecticut
Maine
Massachusetts
New Hampshire .

Rhode Island ...
Vermont
New York

New Jersey

Pennsylvania

New Jersey ......

Delaware
Maryland
District of Columbia
Virginia

Delaware
Virginia
North Carolina
Alabama
Georgia
South Carolina
Tennessee
North Carolina

Florida
Puerto Rico
Virgin Islands
Arkansas
Louisiana
Mississippi
Texas
Texas

Texas

Oklahoma
New Mexico

All counties.
Do.
Do.
Do.
Do.
Do.

Albany, Bronx, Columbia, Delaware,
Dutchess, Greene, Kings, Nassau,
New York, Orange, Putnam,
Queens, Renssalaer, Richmond,
Rockland, Schenectady, Suffolk,
Sullivan. Ulster. and Westchester.

Bergen, Essex, Hudson, Hunterdon,
Mercer, Middlesex, Monmouth,
Morris, Passaic, Somerset, Sussex,
Union, and Warren.

Adams, Berks, Bucks, Carbon,
Chester, Cumberland, Dauphin,
Delaware, Lancaster, Lebanon, Le-
high, Monroe, Montgomery, North-
ampton, Perry, Philadelphia,
Schuylkill, and York.

Atlantic, Burlington, Camden, Cape
May, Cumberland, Gloucester,
Ocean, and Salem.

Newcastle.
All counties.

Arlington, Clark, Fairfax, Fauquier,
Frederick, Loudoun, Page, Prince
William, Rappahannock, Shenan-
doah, and Warren.

Kent and Sussex.
All except district 4.
All except district 6.
All counties.

Do.
Do.
Do.

Ache, Avery, Buncombe, Burke,
Caldwell, Cherokee, Clay, Cleve-
land, Graham, Haywood, Hender-
son, Jackson, McDowell, Macon,
Madison, Mitchell, Polk, Ruther-
ford. Swain, Transylvania, Watauga,
and Yancey.

All counties.
Do.
Do.
Do.
Do.
Do.

City of Texarkana only.
Arkansas, Brazoria, Brooks, Calhoun,

Cameron, Chambers, Fort Bend,
Galveston, Goliad, Harris, Hidalgo,
Jackson, Jefferson, Jim Wells,
K en e d y, Kleberg, Matagorda,
Nueces, Refuel), San Patriolo,
Victoria, Wharton, and Willacy.

All except district 9 and the city of
Texarkana.

All counties.
Do.
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Radio
district

Address of the inspector
in charge

Teretory within district

States Counties

11

12

13

14

1105 Rives -Strong Bldg.,
Los Angeles, Calif.

Customhouse, San Fran-
cisco, Calif.

207 New Courthouse
Bldg., Portland, Oreg.

808 Federal Office Bldg.,
Seattle, Wash.

Arizona
Nevada
California

California
Nevada
Hawaiian Islands
Guam .

American Samoa
Oregon
Idaho.
Alaska .......
Washington
Idaho

Montana

All counties.
Clarke.
Imperial, Kern, Kings, Los Angeles,
Monterey, Orange, Riverside, San
Bernardino, San. Diego, San Luis
Obispo, Santa Barbara, Tulare, and
Ventura.

All except district 11.
All except. Clarke.
All counties.

Do.
Do.
Do.

All except district 14.
All counties.

Do.
Benewah, Bonner, Boundary, Clear-
water, Idaho, Kootenai, Latah,
Lewis, Nez Perce, and Shoshone.

Beverhead, Broadwater, Cascade,
Deerlodge, Flathead, Gallatin,
Glacier, Granite, Jefferson, Lake,
Lewis and Clark, Lincoln, !Wadi -
son, Meagher, Mineral, Missoula,
Ponders, Powell, Ravalli, Sanders,
Silver Bow, Teton, and Tools.

15 538 Customhouse, Den- Colorado ...... All counties.
ver, Colo. Utah Do.

Wyoming Do.
Montana All except district 14.

16 927 New Main Post North Dakota .... All counties.
Office, St. Paul, Minn. South Dakota Do.

Minnesota Do.
Michigan Alger, Baraga, Chippewa, Delta,

Dickinson, Gogebic, Houghton,
Iron, ICeweenaw, Luce, Mackinac,
Marquette, Menominee, Ontonagon,
and Schoolcraft.

17 410 Federal Bldg., Kan- Wisconsin All except district 18.
sas City, Mo. Nebraska All counties.

Kansas Do.
Missouri Do.
Iowa All except district 18.

18 2022 Engineering Bldg.,
Chicago, Ill.

Indiana
Illinois

All counties.
Do.

Iowa Allamakee, Buchanan, Cedar, Clay-
ton, Clinton, Delaware, Des Moines,
Dubuque, Fayette, Henry, Jack-
son, Johnson, Jones, Lee, Linn,
Louisa, Muscatine, Scott, Washing-
ton, and Winneshiek.

Wisconsin Columbia, Crawford, Dane, Dodge,
Grant, Green, Iowa, Jefferson,
Kenosha, Lafayette, Milwaukee,
Ozaukee, Racine, Richland, Rock.
Sauk, Walworth, Washington, and
Waukesha.

19 1025 New Federal Bldg.,
Detroit, Mich.

Michigan
Ohio

All except district 16.
All counties.

Kentucky Do.
West Virginia Do.

20 514 Federal Bldg., Buf- New York ...... All except district 2.
falo, N. Y. Pennsylvania All except district 3.

21 Aloha Tower, Honolulu,
Hawaii.


