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PREFACE

This collaborative effort by the authors, one trained in law and
one in journalism, reflects our awareness of the perils of mistrust or
misunderstanding on the part of one profession toward the other,
and our observation that many persons professionally active in the
mass media are only vaguely aware of the range of possible interpre-
tations of the First Amendment and other legal concepts. Some
journalists are eager to believe that the stirring words of the First
Amendment have only one meaning and are all they need to know.
Such an approach offers an unrealistic view of the world in which
Jjournalists must operate, and can become a serious professional handi-
cap. Journalists who lack an understanding of the legal meaning of
freedom of expression cannot argue effectively against legal assaults
on that freedom.

The goals of this book are to clarify the major legal doctrines
that affect mass media, to explain their origins and asserted justifi-
cations, and to evaluate their soundness. In these efforts we focus
upon the language of the Supreme Court of the United States, whose
interpretations of the First Amendment provide the essential starting
point. We must scrutinize the reasoning of the majority and of the
dissenting and concurring justices. It is no longer acceptable, if it
ever was, for students of Communications Law to read commentaries
on the law adorned with selected paragraphs from Justices Black and
Douglas.

It is definitely not necessary to be a lawyer to understand the
cases in this field. After each principal case or article, notes and
questions explain unusual points, highlight particularly significant
parts, and suggest possible consequences. These notes and questions
include few legal citations, since it is not necessary to explore all the
scholarly comments or relevant cases in order to develop a funda-
mental understanding of the major principles and problems. Those
who wish to pursue the legal subleties of particular topics will be
able to do so through basic sources available in any law library.
References to Supreme Court decisions have been included because of
their importance and because most colleges and universities have
copies of recent decisions of the Supreme Court even if they do not
have law libraries. Discussions of legal questions in communications
periodicals are cited because they are likely to be available and the
articles are not unduly technical.

The organization of this book reflects the goals set forth above.
Chapter I reviews traditional and contemporary justifications for
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PREFACE

freedom of expression. These philosophical and analytical discussions
provide the setting in which the First Amendment may best be under-
stood.

Chapter II undertakes two basic tasks. The first is to survey
the structure and functions of our judicial system. This illuminates
such matters as how cases arise and are decided, and the role of the
Supreme Court. The second part of Chapter II explores views of the
First Amendment expressed by Supreme Court justices and other
influential commentators, providing further background for the
specific constitutional problems raised by mass media.

Chapter III discusses legal problems that journalists may en-
counter in their efforts to gather information. Chapter IV explores
the problems they may encounter in trying to publish information
already gathered. These form the practical core of the book. The
organization is functional, presenting problems as journalists are
likely to think about them rather than as lawyers and judges have
come to conceptualize them.

Most of the discussion in Chapters III and IV applies to both
print and broadcast media. The last three chapters deal with prob-
lems unique to broadcasting. Chapter V discusses the technology
and organization of broadcasting and explores the constitutional
justifications for treating broadcasting differently from print media.
Chapter VI analyzes the licensing of broadcasters. Chapter VII
considers in detail some government restrictions that uniquely affect
what broadcasters may transmit. These chapters reveal much about
the federal administrative process in general, as well as its impact
on broadcasting in particular.

Finally, we should note that it is impossible, as well as undesira-
ble, to detach legal considerations from related ethical questions of
journalism. Questions of ethics and law overlap in several actual
situations and in some areas we will see that the legal controls are
minimal and that the decisive standards are the judgments of editors.

Readers will become aware that the words of the First Amend-
ment are not a magical formula that protects the freedom of the mass
media in all situations. The words do have a powerful thrust in the
direction of freedom, but there are also times when strong arguments
may be made to justify legal controls on expression. To the extent
that readers come to understand the opposing arguments and develop
an active interest in these issues, this book will be a success.

MARC A. FRANKLIN
RuTH K. FRANKLIN
San Francisco
March, 1977
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THE FIRST AMENDMENT
AND THE FOURTH ESTATE:
COMMUNICATIONS LAW
FOR UNDERGRADUATES

PROLOGUE

This book explores the legal relationships between the mass me-
dia and the several branches of government. The goal is to develop
an understanding of the interactions and the tensions between the
two. Mass media as a general term will refer essentially to newspa-
pers and broadcasting, with occasional specific reference to maga-
zines, books and motion pictures.

We shall be particularly interested in situations in which the as-
sertion of a media claim to gather information or to communicate it
is in conflict with another social interest. To indicate the contours of
this inquiry, the examples that follow are patterned after actual cas-
es. In each one there will be arguments that favor the interest
in communication, and arguments that suggest subordinating that
interest. Some of these arguments are political, some philosophical,
some economic, some moral. Weigh them carefully and decide how
you would resolve the issue, anticipating the consequences of your de-
cision and of alternative decisions. If you think you need more in-
formation in certain situations before reaching a decision, specify
what you need and how it might influence your decision.

1. Reporters as Witnesses. An investigative reporter was doing a
story about drug traffic in his community. To learr about it first
hand, he promised not to reveal the identity of his sources. His sto-
ries indicated that he had personally witnessed the manufacture and
sale of illegal drugs. A grand jury investigating drug crimes in this
community calls the reporter as a witness and he refuses to testify.
Should it be possible for the prosecutor to take the recalcitrant re-
porter before a judge and ask that the reporter be ordered to testify
or be held in contempt?

Franklin First Amend.—Fourth Estate MCB 1



2 PROLOGUE

2. Rape Victims. A woman was raped and her alleged assailant has
been apprehended. In reporting the episode, should the local newspa-
per be allowed to identify the victim? The accused?

3. Attack on Candidate. During a political campaign a local candi-
date for the state legislature has been sharply attacked by the only lo-
cal newspaper. The candidate writes a letter to the editor rebutting
the editorial and setting forth his own position. The newspaper re-
fuses to publish the letter or anything submitted by the candidate or
by his supporters. Should the newspaper be required to publish his
reply? Should it be required to sell him space for a political adver-
tisement? Should it matter whether the paper’s allegations are
false? Would your opinion be different if the local radio station is
involved rather than a newspaper ?

4. Group Attacks. A state statute has been proposed that would
prohibit any publications that “portray depravity, criminality, un-
chastity, or lack of virtue of a class of citizens, of any race, color,
creed or religion” as well as any publication that “exposes the citi-
zens of any race, color, creed or religion to contempt, derision, or ob-
loquy . . . .” Would you vote for it?

5. Sordid Crimes. The defendant is being prosecuted for a particu-
larly sordid offense. He wants to make a motion before the trial be-
gins to prevent the prosecution from presenting in evidence a confes-
sion he says was coerced from him and a gun he says was illegally
seized from him without a search warrant. These claims are to be
presented to the judge at a hearing some weeks before the trial. The
defendant wants this hearing closed to the press and public to avoid
publicity about these items if he should win the motion. Several
newspapers demand admission to the court. What interests are at
stake here?

6. Drug Prices. The State Board of Pharmacy forbids the advertis-
ing of prices that pharmacists charge on prescription drugs. The
ban is attacked by (a) some pharmacists, (b) local newspapers, and
(c) a group of local citizens. Why might each be objecting, and
should the ban be permitted ?

7. Discrimination in Employment. The appropriate government
agency received a complaint from female reporters on a daily news-
paper. The women claimed to be victims of discrimination because
they were being given routine assignments that did not enable them
to distinguish themselves and thus earn promotions. Should the
agency be authorized to order the newspaper to assign reporters to
stories without regard to gender except where the agency agrees with
the paper that the gender of the reporter is relevant?



PROLOGUE 3

The First Amendment to the Constitution of the United States
says, in part, “Congress shall make no law . . . abridging the
freedom of speech, or of the press . . . .” Does this help to re-
solve any of the above questions? We will first consider the various
arguments for, and definitions of, freedom of expression; next, ex-
plore the background and meaning of the First Amendment; and
then follow the various approaches and formulations developed by the
United States Supreme Court. This should prepare us to better eval-
uate situations like those above. We will then see how courts and ad-
ministrative agencies have handled similar problems and others. The
cases are arranged so that we first consider access to sources of in-
formation, then restrictions on what may be published, and then see
what happens when broadcast media seek protections like those avail-
able to the print media.



Chapter 1

THE DEVELOPMENT OF THE CONCEPT OF
FREEDOM OF EXPRESSION

Our inquiry into the law as it relates to mass media must be con-
ducted against a background of several centuries of English history,
for it was the gradually increasing demand for freedom of expression
in England that led ultimately to its central position in the United
States today.

A, ANTECEDENTS
1. THE ENGLISH BACKGROUND
a. History of Legal Restrictions

LEGACY OF SUPPRESSION: FREEDOM OF SPEECH AND
PRESS IN EARLY AMERICAN HISTORY

Leonard W. Levy
7-15 (1960).

Just as many torts or private wrongs became crimes, or offenses
against the king’s peace, so too certain libels, once only civilly re-
dressable, became the objects of criminal retribution. As early as
1275 Parliament outlawed “any false news or tales whereby discord
or occasion of discord or slander may grow between the king and his
people or the great men of therealm . . . .” The statute was
reenacted in 1379 for the prevention of the “subversion and destruc-
tion of the said realm” by means of false speech. Punishment was to
be meted out by the king’s council sitting in the ‘“starred chamber.”
These were the earliest statutes making dangerous utterances a
crime, and together with the ecclesiastical laws against heresy and
other religious crimes they began the long history of the suppression
of opinions deemed pernicious.

The invention of printing, of course, magnified the danger of
such opinions, The crown claimed an authority to control printing
presses as a right of prerogative. A system for the censorship of he-
retical manuscripts, long established by the English church and ap-
proved by Parliament, was taken over by Henry VIII and soon ap-
plied by him to writings on any subject. The manuscript of any
work intended for publication had to be submitted to crown officials

4



Ch. 1 ANTECEDENTS 5

empowered to censor objectionable passages and to approve or deny a
license for the printing of the work. Anything published without an
imprimatur was criminal. Under Elizabeth the system of prior re-
straints upon the press was elaborately worked out, with the adminis-
tration of the complex licensing system divided between three crown
agencies: the Stationers Company, a guild of master publishers char-
tered to monopolize the presses and vested with extraordinary powers
of search and seizure; the Court of High Commission, the highest ec-
clesiastical tribunal, which controlled the Stationers Company and did
the actual licensing; and the Court of Star Chamber which issued the
decrees defining criminal matter and shared with the Court of High
Commission jurisdiction over the trial of offenders. The agencies for
enforcement changed during the Puritan Revolution, but the licensing
system continued. Under the Restoration, the system was based
principally on an act of Parliament, rather than royal prerogative; it
continued until 1694.'* But the expiration of the system at that
time did not remotely mean that the press had become free. It was
still subject to the restraints of the common law.

One might publish without a license, but he did so at the peril of
being punished for libel. The point of departure for the modern law
of criminal libels was Sir Edward Coke’s report of a Star Chamber
case of 1606, in which the following propositions were stated. A libel
against a private person might be punished criminally on the theory
that it provokes revenge and therefore tends, however remotely, to a
breach of the peace. But a libel against a government official is an
even greater offense “for it concerns not only the breach of the peace,
but also the scandal of government . . ..” 3 The essence of the
crime as fixed by the medieval statutes was the falsity of the libel,
but the Star Chamber ruled in 1606 that truth or falsity was not ma-
terial, and ruled too that the common-law courts also possessed juris-
diction over criminal libels.

Four major classes of criminal libel emerged from subsequent
decisions in the common-law courts. Blasphemous libel, together
with laws against heresy and the establishment of a state church,
made freedom of expression on matters of religion a risk. The law of
obscene or immoral libel crimped literary, artistic, and other forms of
personal expression. So did the law of private libel which protected
individual reputations by making possible civil suits for damages;
but a private libel could also be prosecuted by the state to prevent
supposed bad tendencies to a breach of the peace. By far the most
repressive class of libel, however, was seditious libel. It can be de-

12. For an excellent discussion of the Press in England, 1476-1776 (Urbana,
licensing system from its origins in 1952), chs. 2-3, 6-12.
England to its demise in 1694, see 3. De Libellis Famosis, 3 Coke's Re-
Fredrick S. Siebert, Freedom of the ports 254 (1606).
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fined in a quite elaborate and technical manner in order to take into
account the malicious or criminal intent of the accused, the bad tend-
ency of his remarks, and their truth or falsity. But the crime has
never been satisfactorily defined, the necessary result of its inherent
vagueness. Seditious libel has always been an accordion-like con-
cept. Judged by actual prosecutions, the crime consisted of criticiz-
ing the government: its form, constitution, officers, laws, symbols,
conduct, policies, and so on. In effect, any comment about the gov-
ernment which could be construed to have the bad tendency of lower-
ing it in the public’s esteem or of disturbing the peace was seditious
libel, subjecting the speaker or writer to criminal prosecution.

Underlying the concept of seditious libel was the notion, ex-
pressed by Chief Justice Holt in Tuchin’s case (1704), that “a reflec-
tion on the government” must be punished because, “If people should
not be called to account for possessing the people with an ill opinion
of the government, no government can subsist. For it is very neces-
sary for all governments that the people should have a good opinion
of it”™ . . . Treason as a purely verbal crime, unconnected
with some overt act beyond the words themselves, died out after the
execution of Mathews in 1720, convicted under a special statute rath-
er than at common law. Utterances once held to be treasonable be-
came wholly assimilated within the concept of seditious libel. As a
lesser crime or misdemeanor, seditious libel was punished less severe-
ly: by imprisonment, fines, the pillory, and whipping. But prosecu-
tion for seditious libel became the government’s principal instrument
for controlling the press; according to Professor Siebert’s excellent
study of freedom of the press in England, “convictions for seditious li-
bel ran into the hundreds” in both the seventeenth and eighteenth
centuries.

The procedure in prosecuting a seditious libel was even more
objectionable in the minds of the libertarian theorists, than the fact
that the accused could be punished for words alone. . . . The
attorney-general might proceed against all misdemeanors by an infor-
mation, that is, by determining the libelous character of a publica-
tion, bringing it to the attention of the Court of the King’s Bench,
and securing a warrant for the arrest and trial of the offender.
Prosecuting by information rather than by indictment bypassed the
Englishman’s beloved institution, the grand jury, which in felony cas-
es stood between him and the government. At the trial of a seditious
libel, the defendant was not even judged by his peers in any meaning-
ful way. Despite the ambiguity of earlier practice the judges in the
eighteenth century permitted juries to decide only the fact of the

14. Rex v. Tuchin, Howell's State Stephen, History of the Criminal Law
Trials, 14:1095, 1123 (1704), quoted in in England, 2:318,
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publication. That is, the only question which the jury passed upon
was whether the defendant did or did not publish the remarks
charged against him and whether they carried the innuendo as al-
leged. The judges reserved exclusively for themselves as a matter of
law the decision on the crucial question whether the defendant’s re-
marks were maliciously intended and of a bad tendency. The judges
also refused to permit the defendant to plead the truth as a defense.
Indeed, they proceeded on the theory that the truth of a libel made it
even worse because it was more provocative, thereby increasing the
tendency to breach of the peace or exacerbating the scandal against
the government. As a result of these rules applicable to criminal or
crown libels, a man might be arrested on a general warrant, prose-
cuted on an information without the consent of a grand jury, and
convicted for his political opinions by judges appointed by the govern-
ment he had aspersed.

Thus the disappearance of the prior restraints which had been
imposed by the licensing system until 1694 did not meaningfully free
the press. Theoretically one might say or print what he pleased, but
he was responsible to the common law for allegedly malicious, scurri-
lous, scandalous, or derogatory utterances which supposedly tended
towards the contempt, ridicule, hatred, scorn, or disrepute of other
persons, religion, government, or morality. Blackstone, the oracle of
the common law in the minds of the American Framers, summarized
the law of crown libels as follows:

where blasphemous, immoral, treasonable, schismatical, seditious,
or scandalous libels are punished by the English law . . . the
liberty of the press, properly understood, is by no means in-
fringed or violated. The liberty of the press is indeed essential
to the nature of a free state; but this consists in laying no pre-
vious restraints upon publications, and not in freedom from cen-
sure for criminal matter when published. Every freeman has an
undoubted right to lay what sentiments he pleases before the
public: to forbid this is to destroy the freedom of the press: but
if he publishes what is improper, mischievous, or illegal, he must
take the consequences of his own temerity. But to pun-
ish (as the law does at present) any dangerous or offensive writ-
ings, which, when published, shall on a fair and impartial trial
be adjudged of a pernicious tendency, is necessary for the pres-
ervation of peace and good order, a government and religion, the

20. Blackstone's endorsement of a “fair Blackstone ignored the other libertari-

and impartial” trial was meaningless
to the libertarians of the time, since
he explicitly repudiated one of their
two major gauges of fairness, the
right of the defendant to prove the
truth of his alleged libel; moreover,

an gauge of fairness at a time when
it was the principal issue of conten-
tion: the right of the jury rather
than of the judge to decide the erimi-
nality of the alleged libel.
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only solid foundatio l of civil liberty. Thus the will of individu-
als is still left free; the abuse only of that free-will is the object
of legal punishment.: Neither is any restraint hereby laid upon
freedom of thought or enquiry: liberty of private sentiment is
still left; the dissemipating, or making public, of bad sentiments,
destructive of the ends of society, is the crime which society
corrects.?!

The common law’s definition of freedom of the press meant
merely the absence of censorship in advance of publication. But the
presence of punishment afterwards, for “bad sentiments,” oral or
published, had an effect similar to a law authorizing previous re-
straints. A man who may be whipped and jailed for what he says or
prints is not likely to feel free to express his opinions even if he does
not need a government license to do so. The common-law definition
of freedom of the press left the press at the mercy of the crown’s
prosecutors and judges. Freedom of discussion and the law of libel
were simply incompatible; the first could not coexist with the second.

Notes and Questions

1. Blackstone is central to this analysis because he was a major in-
fluence on English and American legal thinking in the period when
our Constitution was taking shape. Under the Blackstone definition
of liberty of the press, it is only “publications” that receive protec-
tion. Speech, since it was not subject to prior restraints, was not in-
cluded in his concern at all. Nevertheless it was generally accepted
that both speech and the printed word were subject to similar subse-
quent sanctions. One difference was that speech was protected if
truthful, but this protection faded when opinions were involved. In
criminal prosecutions for ljbel one serious concern was the rejection
of truth as a defense, on the ground that a true statement was “even
worse because it was more provocative.” This gave rise to the
phrase “the greater the truth the greater the libel.”

2. Until 1688, even members of Parliament were occasionally im-
prisoned for discussing forbidden subjects. Parliament had long
struggled with the king to assure freedom of speech for its Speaker,
and this was gradually extended to all members. The privilege to ini-
tiate discussion on any subject was recognized in 1649, and in 1668
the House of Lords declared that seditious words uttered in Parlia-
ment could not be punished in court. Full freedom of speech and de-
bate, including the right to criticize the crown, had been assured in
Parliament well before the time of Blackstone, See F. Siebert, Free-
dom of the Press in Englafld 1476-1776, 100-02, 112-16 (1965 ed.).

21. Sir William Blackstone, Commen- don, 1765-1769), Book 4, ch. II, pp.
taries on the Laws of England (Lon- 151-152. .
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3. Levy states that the disappearance of the licensing system “did
not meaningfully free the press.” In addition to the criminal prose-
cutions for libel, which he describes, the English government found
taxation to be an effective way to control the press. The effect of
the Stamp Act of 1711 and its successors is described in M. Konvitz,
Fundamental Liberties of a Free People, 20203 (1957) :

A special effort was made to reduce the circulation of newspa-
pers by forcing them to increase the sales price.

The act imposed a tax on newspapers and pamphlets, on adver-
tisements, and on paper. In the first year after its enactment,
approximately half of the newspapers were forced out of exis-
tence. Loopholes were, however, soon discovered in the act, with
the result that the tax fell more heavily on printers who support-
ed the government and felt themselves compelled not to evade
payment of the tax.

These taxes, it has been said, operated as an effective con-
trol over the periodical press. “By making it difficult to operate
newspapers at a profit, the government forced the publishers to
accept subsidies and political bribes.” . . . The stamp tax
prohibited the existence of the cheap newspaper and prevented
the general spread of knowledge.

4. The earlier taxes on newspapers were levied by Parliament only
on British newspapers, and were intended to be repressive. Accord-
ing to C. Miller in The Supreme Court and the Uses of History
76-79 (1969), the Stamp Act of 1765 was directed only against the
colonies and was in fact enacted to offset “the expense of defending,
protecting and securing” the colonies, including the high cost of the
conduct of the Seven Years’ War just ended. The 1765 act taxed le-
gal documents, including college diplomas and liquor licenses; publi-
cations, advertisements, gambling dice and playing cards. This was
“taxation without representation and had nothing to do with freedom
of the press.”

5. Blackstone’s definition of freedom of the press as the absence of
“previous restraints upon publications,” and the distinction between
liberty thus defined, and licentiousness, for which punishment was
considered legitimate, made clear that freedom of expression meant,
as a minimum, rejection of prior restraint; uncertainty remains as to
the legitimacy of subsequent punishment for seditious libel, and as to
what types of expression constitute punishable “licentiousness.”

b. Early Philosophical Justifications for Freedom of Expression

Although the Star Chamber was abolished in 1641, in 1643 an-
other Licensing Order prohibited the printing of any book, pamphlet,
or paper without prior approval and official licensing. In that year

Franklin First Amend.—Fourth Estate MCB—2
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John Milton published his tract on divorce, in defiance of the Order,
and a year later, in Areopagitica, he addressed to Parliament an elab-
orate philosophical defense of freedom of expression urging that the
Order be withdrawn. He first observed that, given the current state
of man,

[W]hat wisdom can there be to choose, what continence to for-
bear, without the knowledge of evil? He that can apprehend and
consider vice with all her baits and seeming pleasures, and yet
abstain, and yet distinguish, and yet prefer that which is truly
better, he is the true warfaring Christian. I cannot praise a fu-
gitive and cloistered virtue, unexercised and unbreathed, that
never sallies out and sees her adversary.

Milton proclaimed his faith in the ultimate victory of truth in words
that suggest encouragement of the widest variety of views:

And though all the winds of doctrine were let loose to play upon
the earth, so truth be in the field, we do injuriously by licensing
and prohibiting to misdoubt her strength. Let her and falsehood
grapple; who ever knew truth put to the worse, in a free and
open encounter ?

For who knows not that truth is strong, next to
the Almlghty" She needs no policies, nor stratagems, nor licens-
ings to make her victorious; those are the shifts and the defenc-
es that error uses against her power. Give her but room, and do
not bind her when she sleeps, for then she speaks not true.

Yet there were limits to Milton’s position:

I mean not tolerated popery and open superstition, which as it
extirpates all religions and civil supremacies, so itself should be
extirpate, provided first that all charitable and compassionate
means be used to win and regain the weak and the misled; that
also which is impious or evil absolutely, either against faith or
manners, no law can possibly permit that intends not to unlaw
itself ; but those neighboring differences, or rather indifferences,
are what I speak of.

In his concluding section, Milton offered another set of qualifications.
He advocated a system whereby “no book [could] be printed unless
the printer’s and author’s name or at least the printer’s be registered.
Those which otherwise come forth, if they be found mischievous and
libellous, the fire and the executioner will be the timeliest and most
effectual remedy that man’s prevention can use.” Yet he also assert-
ed that evil would not disappear by being eliminated from books since
“sects and schisms could spread without the aid of books,” and he
thought the Licensing Order futile because the tedious and repellent
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nature of censorship would attract only incompetent persons to serve
as licensors.

Perhaps Milton’s most enduring contribution to the philosophy of
freedom of expression was his statement that unrestricted debate
would lead to the discovery of truth. Writing in England some 50
years later, John Locke retained some of this faith that truth would
prevail. In “A Letter Concerning Toleration” (1689), he wrote:

[T]ruth certainly would do well enough if she were once left to
shift for herself. She seldom has received, and I fear never will
receive, much assistance from the power of great men, to whom
she is but rarely known and more rarely welcome. She is not
taught by laws, nor has she any need of force to procure her en-
trance into the minds of men. Errors indeed prevail by the as-
sistance of foreign and borrowed succors. But if truth makes
not her way into the understanding by her own light, she will be
but the weaker for any borrowed force violence can add to her.

Locke’s regard for freedom of expression arose out of a skepticism
about the state or any individual as a source of guidance in seeking
truth, and he shared Milton’s view that governmental restrictions on
freedom of inquiry would increase the likelihood of error. He con-
demned those “places where care is taken to propagate the truth
without knowledge.” Like Milton, Locke opposed prior restraints,
and in 1694, he joined the opposition that finally obtained the aboli-
tion of the Licensing Order. Yet also like Milton, Locke did not ques-
tion the common law punishment for expression after publication,
and advocated the suppression of “opinions contrary to human socie-
ty or to those moral rules which are necessary to the preservation of
civil society.”

Locke further defined the advantages of free inquiry in his “Es-
say Concerning Human Understanding” (1690) :

[W]e cannot reasonably expect that any one should readily and
obsequiously quit his own opinion, and embrace ours, with a blind
resignation to an authority which the understanding of man
acknowledges not. For however it may often mistake, it can
own no other guide but reason, nor blindly submit to the will and
dictates of another. . . . For where is the man that has
incontestable evidence of the truth of all that he holds, or of the
falsehood of all he condemns; or can say that he has examined to
the bottom all his own, or other men’s opinions? The necessity
of believing without knowledge, nay often upon very slight
grounds, in this fleeting state of action and blindness we are in
should make us more busy and careful to inform ourselves than
constrain others.

In this Essay, Locke presented in detail his views of man as a think-
ing, reasoning being, whose “materials of reason and knowledge”
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come wholly from experience. This view of human nature dominated
the 18th century and was basic to Locke’s ideas on the natural rights
of man, the origins of civil government, the limitations on govern-
mental power, and the people’s right to rebel against the government,
ideas that became fundamental to the American Revolution. In his
Treatise Concerning Civil Government he wrote, ‘“the natural liberty
of man is to be free from any superior power on earth.

The liberty of man in society is to be under no legislative power but
that established by consent in the commonwealth., . . .” The
government would establish rules “common to everyone of that so-
ciety”” and the citizen would have a “liberty to follow [his] own will
in all things, where that rule prescribes not.”

By 1776 the pendulum had swung still further away from gov-
ernment restriction of expression, on both sides of the Atlantic. In
England Jeremy Bentham in his “Fragment on Government” was
waging war against Blackstone. He wrote that one of the differ-
ences between a free and a despotic government was “the security with
which malcontents may communicate their sentiments, concert their
plans, and practise every mode of opposition short of actual revolt,
before the executive power can be legally justified in disturbing
them.”

We can trace the regard for freedom of expression and skepti-
cism about the wisdom of an absolute authority, be it church or state,
back to Milton and perhaps earlier, but we must not ignore a current
of English thinking that condemned individual freedom and advocated
an all-powerful authority that would wisely govern all civil affairs.
This was represented in the mid-17th century by Thomas Hobbes,
who, while Milton was squirming under the constraints of the Licens-
ing Order, advocated in The Leviathan that a wise and absolute sov-
ereign was essential: “. . . it is manifest that during the time
men live without a common power to keep them all in awe, they are
in that condition which is called war; and such a war as is of every
man against every man.” In the absence of such a power, there is no
industry, no art, no knowledge; only fear, “and the life of man, soli-
tary, poor, nasty, brutish and short.” Furthermore, he noted, with-
out that power “nothing can be unjust. The notions of right and
wrong, justice and injustice, have there no place. Where there is no
common power, there is no law; where no law, no injustice.” The
Leviathan must wield “an absolute and arbitrary power; for want
whereof, the civil sovereign is fain to handle the sword of justice un-
constantly, and as if it were too hot for him to hold.”

Hobbes’ major influence was felt on the continent, beginning a
century later, in the writing of Jean-Jacques Rousseau. Until Rous-
seau, individual freedom had been defined in terms of the absence of
institutional restraint: “freedom from” externally imposed controls.
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Rousseau emphasized that freedom is not solely the lack of coercion:
in fact, coercion may be required by the morality of the general will,
freedom is positive and must be “freedom for’’ something.

The views of Hobbes and Rousseau remained conspicuous on the
continent, while those of Milton and Locke and their adherents be-
came part of the heritage of England that crossed the Atlantic Ocean.

2. FREEDOM OF EXPRESSION IN COLONIAL AMERICA

The law that applied to the press in England during the 17th and
18th centuries was also applied to the emerging colonial press, and
the licensing of presses in the colonies closely paralleled the English
practice. After Parliament abolished licensing at the end of the 17th
century, the colonial governors managed to retain it for several years
more. In both places, however, after the end of licensing, there was
still the threat of punishment after the fact for matters the authori-
ties deemed licentious. Contempt of the legislative branch was a real
risk and prosecutions for seditious libel occurred.

In 1721, some years before the Zenger trial, the colonies first dis-
covered the ardent views of “Cato’” on Freedom of Speech in Benja-
min Franklin’s Pennsylvania Gazette. Cato was the pseudonym for
two Whig journalists whose essays in London newspapers became
very popular and were widely reprinted in the colonies. Cato de-
scribed free speech as ‘“the Right of every Man, as far as by it he
does not hurt or controul the Right of another; And this is the only
Check which it ought to suffer the only Bounds it ought to know.”
Free speech and free government thrived together, or they failed to-
gether: “in those wretched Countries where a Man cannot call his
Tongue his own he can scarce call any Thing else his own,” and “Free-
dom of Speech is ever the Symptom as well as the Effect of good Gov-
ernment.” In Reflections upon Libelling, Cato favored the fullest
freedom of expression but conceded that extreme libels might be pun.-
ished, if they were false. These essays are reprinted in Levy, Free-
dom of the Press from Zenger to Jefferson 10-24 (1966).

These letters also appeared in another journal that criticized
the administration. In addition to reprinting Cato’s letters in
1734, the New York Weekly Journal published several anonymous es-
says that echoed these sentiments: *“. . . Liberty of the Press

is a Curb, a Bridle, a Terror, a Shame, and Restraint to evil
Mmlsters and it may be the only Punishment, especially for a Time.
But when did Calumnies and Lyes ever destroy the Character of one
good Minister? . . . Truth will always prevail over Falsehood.”
Levy, supra at 29.

In 1734 John Peter Zenger, who printed the Weekly Journal,
was charged with seditious libel by the Governor General of New
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York whom Zenger had criticized. Since the grand jury refused to in-
dict, the prosecution was begun by the filing of an information. Zen-
ger, unable to post the high bail imposed, spent almost a year in jail
awaiting trial. By the traditional common law standards he was
surely guilty because he had published the articles in question and the
law did not recognize truth as a defense. Until 1670 in England the
judge had the power to coerce juries into following his instructions
by imprisonment or by levying fines to ensure compliance. Then,
in Bushell’s Case 6 St.Tr. 99, 124 Eng.Rep. 1006 (1670), it was held
that jurors who decided cases “against the manifest evidence” could
not be punished. This gave jurors the power to nullify disliked legal
rules by refusing to follow the judge’s instructions. Zenger’s lawyer,
Andrew Hamilton, convinced the jury that the only question in the
case involved the liberty to write the truth and the jury, despite the
judge’s instructions, acquitted Zenger. Although the verdict set no
precedent (because a jury verdict is not a legal ruling), it did signal
a change in the political climate.

Before the Stamp Act of 1765, most newspapers and pamphlets
were produced by printers who had learned their trade as apprentices
and who had earned enough to buy their own press equipment. The
structure of the period is suggested in Mott, American Journalism,*
46-47, 59 (3rd ed. 1962) :

A master printer ordinarily expected to publish a newspa-
per, and he commonly edited it himself. With but four excep-
tions, all the American newspapers of this period (as indeed vir-
tually all those of the eighteenth century) were edited and pub-
lished by printers. This does not mean that these printer-editors
wrote all or any considerable parts of their papers. They or
their journeymen usually wrote what few local items appeared,
compiled foreign news and miscellany by means of scissors and
paste-pot, and edited the meagre news from other colonial towns.
In some cases, the printer wrote occasional contributions over
classical pen-names, addressed “To the Printer of the Gazette.”
But those to whom the editor referred as his ‘“authors” were
commonly professional men with a turn for writing who supplied
him with contributions on social topics or public affairs more or
less faithfully.

Thus, the editor is to be thought of chiefly as an entrepre-
neur. He had other affairs besides his newspaper on his hands.
He was a job-printer and usually a publisher of books and
pamphlets. He was often the local postmaster, sometimes a

* Reprinted with permission of Macmil- Mott, third edition. (@ Copyright
lan Publishing Co., Inc. from Ameri- Macmillan Publishing Co., Inc, 1962.
can Journalism by Frank Luther
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magistrate, and in many cases public printer. Frequently he
kept a bookstore, where he sold his own publications and books
imported from London; and occasionally he branched out into
general merchandise lines.

Circulations in the period ending in 1765 ranged from a few
hundred to a thousand or more. At the middle of the century
the Boston papers had an average circulation of .600. Possibly
five per cent of the white families in the colonies in 1765 receiv-
ed a newspaper weekly; but papers were passed from hand to
hand, and each had many readers.

This meant that a person wanting to run a newspaper had to work
his way up and become a printer, or outfit a print shop and hire a
printer to operate it, or try to influence the views of someone who al-
ready operated a paper. One way or another, the printer had the
central role. The character of journalism began to change as the
Revolution approached, due largely to the major role that printers
played in opposing and circumventing the hated Stamp Act. As
Mott describes it :

Royal Governors and Judges found their efforts to curb the
growing boldness of utterance on the part of newspapers during
this period to be limited by the unwillingness of grand juries to
indict for such offences. To proceed to more high-handed mea-
sures would, they recognized, invite a violent opposition.

But although there was little censorship of newspapers by
legal means in the Revolutionary period, there was much inva-
sion of liberty of the press by mobs and threats of violence on
the part of the Sons of Liberty and kindred organizations.

Circulations increased in the years immediately preceding
the war. The largest claimed by papers before the war were
Rivington’s 3,600 in 1774 and Isaiah Thomas’s 3,500 in the next
year. .

The student of the times cannot doubt that printers and
publishers bore their full share of the sufferings of the country
during the Revolution. But by the end of the war journalism
had made a distinct gain in prestige. This gain began with the
Stamp Act, the repeal of which was recognized as due, to a large
extent, to a united opposition to it on the part of the newspapers.
“The press hath never done greater service since its first inven-
tion,” exclaimed one admirer of the campaign against the Stamp
Act. Such a triumph not only emboldened the newspapers to
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defy English authority, but also taught the political organizers
and the manipulators of public opinion how useful newspapers
could be to them. From this time forward the press was rec-
ognized as a strong arm of the Patriot movement. Of the three
great media of propaganda in the Revolution—the omnipresent
pamphlet, the sermons of the political clergy, and the newspaper
— it was the last which made the greatest gain.

Notes and Questions

1. Mott states that although the newspapers were relatively free
from legal censorship during the Revolution, a new type of censor-
ship was developing “by mobs and threats of violence.” John Tebbel
(The Compact History of the American Newspaper, 51 (1963)) has
observed that some editors found public opinion “harsher than the old
order. Governments could be conciliated, bargained with, and dealt
with by various political means, but there was no way to argue with
an angry mob of patriots who insisted that a paper print only the
propaganda of the cause.”

According to Arthur M. Schlesinger, some attempted to justify
the suppression of opposition writings by contending that “liberty of
speech belonged solely to those who spoke the speech of liberty
‘My paper is sacred to the cause of truth and justice, and I have pre-
ferred the pieces, that in my opinion, are the most necessary to the
support of that cause rather than to propagate barefaced attempts to
deceive and impose upon the ignorant’.” Prelude to Independence, 189
(1958).

2. Mott describes the use of the press as a medium of propaganda
by the “manipulators of public opinion” during the Revolution.
Schlesinger elaborates on this idea: “From the inception of the con-
troversy the patriots exhibited extraordinary skill in manipulating
public opinion, playing upon the emotions of the ignorant as well as
the minds of the educated. Though they had never before faced a
like situation and were unaccustomed to co-operate across provincial
lines, no disaffected element in history has ever risen more splendidly
to the occasion.” (Prelude to Independence, 20).

3. Although the American press assumed a larger and more dynam-
ic role in expressing and shaping opinion during the Revolutionary
period, this was essentially a pragmatic process that did not arise out
of, nor give rise to, much innovation in the concept of freedom
of expression during that time. In his Legacy of Suppression, Pro-
fessor Levy summarized the situation (126-27):

The American contribution to libertarian theory on freedom of
*speech and press, so strikingly absent prior to the Zenger case of
1735, was inconspicuous for long after. Even in the celebrated
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case America produced no broad concept of freedom of expres-
sion. That did not come until the very close of the eighteenth
century. In pre-Zenger America, no one had ever published an
essay on the subject, let alone repudiate the concept of seditious
libel or condemn its conventional application by the common-law
courts or by parliamentary punishment for breach of privilege.
To be sure, Englishmen in America admiringly read and quoted
Cato, particularly if his grandiloquence suited a momentary pur-
pose. But the colonists gave little independent thought and even
less expression to a theory of unfettered debate.

If, indeed, we do not dignify as a definition of freedom of
the press, or of speech, the right to say anything that the com-
munity or the law agrees with or is indifferent to, it is difficult
to find a libertarian theory in America before the American Rev-
olution—or even before the First Amendment.

THE FIRST AMENDMENT

Congress shall make no law respecting an establishment of religion,

or prohibiting the free exercise thereof; or abridging the free-
dom of speech, or of the press; or the right of the people peace-
ably to assemble, and to petition the Government for a redress of
grievances.

1. THE CONTROVERSY OVER A BILL OF RIGHTS

FREEDOM OF SPEECH AND PRESS IN AMERICA

Edward G. Hudon *
1-8 (1963).

The excuse given for the omission [of guarantees of individual

liberties in the original Constitution] was that the idea for a bill of
rights had not been thought of until three days before the end of the
Convention, and that it had then been dismissed in a short conversa-
tion without formal debate or a definite proposal.

A further examination of the Records of the Federal Convention

reveals that among the propositions referred to the Committee of
Five on August 20, 1787, one provided that “the liberty of the Press
shall be inviolably preserved.” The Records also indicate that on

* Hudon, Edward G., Freedom of © Copyright 1963 by Edward G. Hu-
Speech and Press in America, Public don. Reprinted by permission of the
‘Affairs Press, Washington, D.C., 1963. author.
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September 14, Mr. Pinkney and Mr. Gerry moved to insert a declara-
tion “that the liberty of the Press should be Inviolably observed.”
Mr. Sherman objected again: “It is unnecessary—the power of Con-
gress does not extend to the press.” The matter was finally rejected
by a vote of 7 to 4.

No sooner had the proposed Constitution been published than a
clamor for a national bill of rights arose. It was strongest among
the more radical and democratic elements including Jefferson, Mon-
roe, Gerry, and Patrick Henry, but it also came from the farmers and
the country people, the professional and the mercantile classes. They
were familiar with the history of personal rights in England, and the
recollections of experience under English rule were still vivid. Al-
though the law of seditious libel had been repudiated by a New York
jury in the case of Peter Zenger, there was general knowledge of the
numerous English prosecutions since 1760 of which fifty had ended
in convictions under the common law rule, As a consequence, imme-
diately after separation from England most of the former colonies
had enacted bills of rights and other barriers against similar despot-
ism by their state legislatures. Now they demanded the same protec-
tion from the new national government.

The debate over a federal bill of rights was carried on in print,
in the various conventions that met to consider the adoption of the
proposed constitution, and by private correspondence. The subject of
the debate was not whether man does or does not have rights that are
natural, inherent, and inalienable. It was generally agreed that he
did. To deny this would have meant not only to repudiate the very
principles over which the Revolution had been fought, but also to re-
duce the Revolution to the level of successful banditry. Instead, the
subject of the debate was what measures were necessary to preserve
the natural, inherent and inalienable rights of man from being in-
fringed upon in the future. Some felt reassured that the Constitu-
tion as proposed to the states was adequate, others feared that it was
not. The former favored its adoption without modification; the lat-
ter insisted on a bill of rights.

The Federalist, letters written by Madison, Jay, and Hamilton
under the name of Publius for publication in New York newspapers,
presented the most forceful arguments in favor of the adoption of the
Constitution as it was proposed.

On the subject of liberty of the press, Publius asked, “What sig-
nifies a declaration, that ‘the liberty of the press shall be inviolably
preserved?” What is the liberty of the press? Who can give it any
definition which would not leave the utmost latitude for evasion?”
To which he answered, “I hold it to be impracticable; and from this I
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infer, that its security, whatever fine declarations may be inserted in
any constitution respecting it, must altogether depend on public opin-
ion, and on the general spirit of the people and of the government.
And here, after all, as is intimated upon another occasion, must we
seek for the only solid basis of all our rights.” [Federalist No. 84]

In his speech before the Pennsylvania convention in which he de-
fended the absence of a bill of rights, James Wilson probably best
summarized the arguments of those who claimed that a bill of rights
was not necessary. Although he admitted that he might be mistaken
in the matter, he stated that he did not remember having heard the
subject mentioned until about three days before the end of the con-
vention, and then not by direct motion. He believed that in a govern-
ment of enumerated powers not only is a bill of rights not necessary
but imprudent. Should an attempt at enumeration be made, every-
thing not included would be presumed to be given. Therefore, he
considered the omission of a bill of rights itself neither so dangerous
nor as important as some omission in such a bill should one be in-
cluded.

From Paris Jefferson took issue with those who argued that a
bill of rights was not necessary. In his correspondence with Madison
he wrote: “a bill of rights is what the people are entitled to against
every government on earth, general or particular; and what no just
government should refuse, or rest on inference.” He stated his dis-
like for the lack of a declaration in a letter to Washington and added,
“I am in hopes that the opposition of Virginia will remedy this, &
produce such a declaration.” Jefferson mistrusted the majority and
he feared for the rights of the minority: “The executive, in our gov-
ernment, is not the sole, it is scarcely the principal object of my jeal-
ousy,” he argued. “The tyranny of the legislatures is the most formi-
dable dread at the present, and will be for many years.” In this fear
he was not alone. Madison had expressed similar concern during the
Federal Convention when he had asked, “how is the danger, in all
cases of interested coalitions, to oppress the minority, to be guarded
against?’ Now Publius recognized the problem even as he defended
the Constitution. But perhaps no one put it more cogently than did
James Iredell. He exclaimed: ‘“The pleasure of a majority of the As-
sembly? God forbid! How many things have been done by majori-
ties of a large body in heat and passion, that they themselves after-
wards have repented of I”’

In the Virginia convention, James Monroe and Patrick Henry
probably best summarized the arguments of the proponents of a bill
of rights.

Monroe, the more moderate of the two, feared the necessary and
proper clause which granted to Congress the power “to make all
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Laws which shall be necessary and proper for carrying into Execu-
tion the foregoing Powers, and all other Powers vested by this Con-
stitution in the Government of the United States, or in any Depart-
ment or Officer thereof.” He believed that because of the general
and unqualified powers that this clause granted, not only could the
right to trial by jury be infringed but also “the liberty of the press,
and every right that is not expressly secured and excepted from the
general power.” Without an express provision that would secure in-
alienable rights he saw the Constitution as a dangerous instrument
calculated to secure neither the interests nor the rights of anyone.

Notwithstanding controversies in the state conventions, by the
end of May, 1790, the Constitution had been adopted by thirteen
states. But even in adopting it five states expressed dissatisfaction
over the absence of a bill of rights.

THE FIRST AMENDMENT

When the First Congress met, James Madison offered amend-
ments embodying the state recommendations for a bill of rights. He
deemed it “a desirable thing to extinguish from the bosom of every
member of the community, any apprehensions that there are those
among his countrymen who wish to deprive them of the liberty for
which they valiantly fought and honorably bled.”

Madison’s original recommendation provided not only that “the
people shall not be deprived or abridged of their right to speak, to
write, or to publish their sentiments; and the freedom of the press as
one of the great bulwarks of liberty, shall be inviolable,” but also
that “No state shall violate equal rights of conscience, or the freedom
of the press, or the trial by jury in criminal cases.” The select com-
mittee of the House of Representatives to which this was referred
added freedom of speech. As it was adopted by the House it read,
“the equal rights of conscience, the freedom of speech or of the press,
and the right of trial by jury in criminal cases, shall not be infringed
by any state.”

Madison had supported this amendment as the most valuable of
the list. He had asserted that it was as important to secure essential
rights against state action as against action by the central govern-
ment, but much to his disappointment the Senate struck out the pro-
vision restricting the powers of the states, a move in which the House
later concurred. Of the twelve amendments submitted to the states,
the third provided: “Congress shall make no law respecting an estab-
lishment of religion, or prohibiting the free exercise thereof, or
abridging the freedom of speech, or of the press, or the right of the
people peaceably to assemble and to petition the government for a re-
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dress of grievances.” Ten of the proposed amendments were adopted
and this one became the First Amendment to the Constitution of the
United States.

Notes and Questions

1. The Nature of the Federal Constitution. After the successful
American revolution the governments of the former colonies sought
to come together to form a nation. Their internal structures were
similar, reflecting common antecedents, but no overarching govern-
ment controlled relations among these new political entities. A cen-
tral government could provide security against foreign attack and
could ease the movement of goods and persons among the former
colonies. A loose confederation devised in 1783 had proven inade-
quate. The new Constitution (reprinted in Appendix A) created a
national government with a tripartite structure: Art. I created the
Congress; Art. II created the office of the President; and Art. III
created the Supreme Court and authorized the Congress to create ad-
ditional federal courts if Congress thought such action appropriate.

Other provisions were addressed to the relationship between the
state governments and the national government. Art. IV provided
that the official government acts of each state were to be granted
“full faith and credit” in other states, so that all states had to recog-
nize the legal acts of one another. Art. I Sec. 8 empowered Congress
to legislate on specific subjects and Art. I Sec. 9 forbade Congress
from legislating in certain other areas. Art. I Sec. 10 barred certain
actions to the states—though some could be undertaken with Con-
gressional consent.

Beyond that, Art. VI Sec. 2—the so-called Supremacy Clause>—
provided that the Constitution and the “Laws of the United States”
made pursuant thereto “shall be the supreme Law of the Land” and
binding on state government officials despite any contrary provisions
in state law or the state constitution. This means that if no provi-
sion in the federal Constitution bars a state from exercising a certain
power, the state is free to exercise that power so long as it does so
consistently with its own state constitution. Thus, a state legislature
considering a statute must first ascertain whether the state constitu-
tion permits the exercise of such power. If so, it must see if it is con-
sistent with federal law, including not only the federal Constitution,
but also, because of the Supremacy Clause, federal statutes and ju-
dicial decisions.

The Constitution envisioned a federal government with three ma-
jor branches, each having specified functions, and coordinated rela-
tionships between the federal government and the states and among
the several states. Except for such incidental provisions as the pro-
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hibitions on ex post facto laws contained in Art. I Secs. 9 and 10, there
was little attention given to protecting individual citizens against
government. Some states in their own constitutions had protected
citizens against state government action, but the federal Constitu-
tion was not primarily concerned with that problem. As Hudon in-
dicates, this omission led some critics to oppose ratification because
the new government might itself threaten the freedom of citizens of
the new country.

2. The debate over the Bill of Rights emphasized the need to protect
minorities from the will of the majority. In 1788 Madison saw the
“turbulence, violence, and abuse of power, by the majority trampling
on the rights of the minority” as a frequent cause of despotism. The
Forging of America 46-47 (S. Padover ed. 1965). Is this the same
concern that Iredell expressed? Protecting the minority does not
necessarily lead to support for a Bill of Rights, as the debates indicate,
and yet Madison ultimately favored such a Bill in the hope that the
solemn declaration of these rights would emphasize their importance.

3. Although it was later argued that the Bill of Rights was intended
to protect citizens against invasions by the state as well as the fed-
eral government, this was rejected in Barron v. Baltimore, 7 Peters
(32 U.S.) 243 (1833) when the Supreme Court decided that the Bill
of Rights applied solely against the federal government. Constraints
on the states were those specified in Art. I Sec. 10 and in such other
provisions as the Supremacy Clause. It was only after the Civil War,
when states were placed under the additional restraints of the Thir-
teenth, Fourteenth and Fifteenth Amendments, that they came under
a federal requirement to accord freedom of speech and press. This
development is discussed in Chapter II. The Constitution restrains
only governments, not private individuals, from interfering with the
exercise of freedom of expression.

4. During the ratification controversy, according to Levy, “[m]any
of the principal advocates of a Bill of Rights had only a nebulous idea
of what it ought to contain. Freedom of the press was everywhere a
grand topic for declamation, but the insistent demand for its protec-
tion on parchment was not accompanied by a reasoned analysis of
what it meant, how far it extended, and under what circumstances it
might be limited. . . . Nor do the newspapers, pamphlets, or
debates of the state ratifying conventions offer illumination.” Of the
eleven states that had their own constitutions in 1789, nine protected
freedom of the press and only Pennsylvania protected freedom of
speech. Thus Levy condemns the characterization of the colonies as
dedicated to freedom of expression as an “hallucination of sentiment
that ignores history.”
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LEGACY OF SUPPRESSION: FREEDOM OF SPEECH AND
PRESS IN EARLY AMERICAN HISTORY

Leonard W. Levy
221, 224-25, 286-38 (1960).

If the controversy in the states over the ratification of the Consti-
tution without a bill of rights revealed little about the meaning and
scope of freedom of speech-and-press, the debates by the First Con-
gress, which framed the First Amendment, are even less illuminating.

The First Amendment imposed limitations upon only
the national government. The limitations seemed clear enough, but
the meanings of the subjects protected were not. The Congressional
debate on the amendment, even as to its clause on establishments of
religion as well as the free speech-and-press clause, was unclear and
apathetic; ambiguity, brevity, and imprecision in thought and ex-
pression characterize the comments of the few members who spoke.
It is doubtful that the House understood the debate, cared deeply
about its outcome, or shared a common understanding of the finished
amendment. The meager records of the Senate tell us only that a
motion was voted down to alter the amendment so that freedom of
the press should be protected “in as ample a manner as hath at any
time been secured by the common law.” There is no way of knowing
whether the motion was defeated on the ground that it was too nar-
row, too broad, or simply unnecessary. But its phraseology reflects a
belief in the mind of its proposer that the common law adequately
protected freedom of the press.

State action on the proposed Bill of Rights apparently occasioned
slight comment either in or out of the legislatures, except in Virginia.
Nine states perfunctorily approved the Bill of Rights by mid-June of
1790. Since records of legislative debates are nonexistent, there is no
way of expressly knowing what the First Amendment freedoms were
understood to mean. Private correspondence, newspapers, and tracts
are unilluminating. Many may have cared about protecting freedom
of speech-and-press, but no one seems to have cared enough to clarify
what he meant by the subject upon which he lavished praise. If defi-
nition were unnecessary because of the existence of a tacit and wide-
spread understanding of “liberty of the press,” only the received or
traditional understanding could have been possible. To assume the
existence of a general, latitudinarian understanding that veered sub-
stantially from the common-law definition is incredible, given the to-
tal absence of argumentive analysis of the meaning of the clause on
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speech and press. Any novel definition expanding the scope of free
expression or repudiating, even altering, the concept of seditious libel
would have been the subject of public debate or comment. Not even
the Anti-Federalists offered the argument that the clause on speech
and press was unsatisfactory because insufficiently protective.

No one can say for certain what the Framers had in mind, for
although the evidence all points in one direction there is not enough of
it to justify cocksure conclusions. It is not even certain that the Fram-
ers themselves knew what they had in mind; that is, at the time of
the drafting and ratification of the First Amendment, few among
them if any at all clearly understood what they meant by the free
speech-and-press clause, and it is perhaps doubtful that those few
agreed except in a generalized way and equally doubtful that they
represented a consensus. Considerable disagreement existed, for ex-
ample, on the question whether freedom of expression meant the
right to print the truth about government measures and officials if
the truth was defamatory or revealed for unworthy motives. There
was also disagreement about the function of juries in trials for crim-
inal libel,

What is clear is that there exists no evidence to suggest an un-
derstanding that a constitutional guarantee of free speech or press
meant the impossibility of future prosecutions of seditious utterances.
The traditional libertarian interpretation of the original meaning of
the First Amendment is surely subject to the Scottish verdict: not
proven. Freedom of speech and press, as all the scattered evidence
suggests, was not understood to include a right to broadcast sedition
by words. The security of the state against libelous advocacy or at-
tack was always regarded as outweighing any social interest in open
expression, at least through the period of the adoption of the First
Amendment. The thought and experience of a lifetime, indeed the
taught traditions of law and politics extending back many genera-
tions, supplied an a priori belief that freedom of political discourse,
however broadly conceived, stopped short of seditious libel. As Mait-
land observed, “Taught law is tough law,” and its survival power was
sufficient to carry it through the American Revolution with its prin-
ciples unbroken except for a few feudal relics such as those relating
to primogeniture and entail. The fact is scarcely even remarkable
since the origins and conduct of the American Revolution were unre-
lated to any hostility to the common law, and surely not to its doc-
trines of verbal crime which were given statutory recognition and
carried to extremes during the Revolution itself. Moreover, the Sedi-
tion Act, passed less than seven years after the ratification of the
First Amendment, suggests that suppression of seditious libel was
not considered to be an abridgment of freedom of speech or press.
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Notes and Questions

1. What does Levy conclude from the fact that the meaning of the
phrases in the First Amendment was not clarified by debate? Ze-
chariah Chafee has suggested that the lack of debate may be ex-
plained by the fact that ‘“[e]verybody was for freedom of speech.”
An illuminating political debate, he felt, could occur only when a
“forked road” necessitated a decision. How Human Rights Got Into
the Constitution 8-9 (1952). If Professor Chafee is correct that the
framers of the First Amendment were all in accord, what was the
consensus? Were they preserving the freedom of the press as limited
by Blackstone to “no prior restraint?’ Were the innovators afraid
that a debate about specifics would sharpen the differences and lead
to defeat? Answers to these questions cannot be found in the debates
over the Amendment, nor do any of the state constitutions provide
clues.

2. In Free Speech in the United States (1941), Chafee, while ac-
knowledging that very little was said about the meaning of freedom
of speech, reviews some contemporary statements that suggest that in
the years before the First Amendment “freedom of speech was con-
ceived as giving a wide and genuine protection for all sorts of discus-
sion of public matters.” He argues that “such a widely recognized
right must mean something,” and that merely reaffirming the free-
dom of the press from previous censorship would have been pointless.
During the eighteenth century, besides the narrow legal meaning of
liberty of the press there existed “a definite popular meaning: the
right of unrestricted discussion of public affairs,”” and Chafee thinks
the framers were aware of basic differences between Great Britain
and the former colonies.

3. One aspect of freedom of expression that was retained was the
complete parliamentary privilege for legislators, even including at-
tacks on the crown. The scope of the legislator’s free expression is
found in Article I, § 6 of the United States Constitution, providing
that “for any Speech or Debate in either House, [Senators and Rep-
resentatives] shall not be questioned in any other Place.” This has
been taken to mean that such speech may not form the basis for crim-
inal or civil liability. A comparable provision is contained in virtual-
ly every state constitution to protect members of the state legisla-
tures. These are collected in Tenney v. Brandhove, 341 U.S. 367 n.b
(1951).

4. The nature and structure of the press at the time of the adoption
of the First Amendment may provide some insight into the meaning
of the words used. The following excerpt describes that situation.
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AMERICAN JOURNALISM
Frank Luther Mott*

113-14, 122-26 (3d ed. 1962).

In the matter of the incidence of individual newspapers, there
was a remarkably clean break between the Revolutionary period and
the one which followed it. Many of the old papers dropped out of the
picture about the time of the peace treaty with England, and others
began to sink slowly toward oblivion; while more than sixty new pa-
pers were started in the mid-eighties. This furore of newspaper
founding increased in the next decade, and altogether about 450 new
papers were begun in the period now under consideration. Many of
these existed but briefly; others lasted—some brilliantly and some
obscurely—for many years. But of the old papers which were impor-
tant in the early years of the Revolutionary War, only about a dozen
persisted to the end of the century or beyond.

Yet the most noticeable feature of the journalism of the years
1783-1801 had its roots deep in the Revolutionary press. This was the
ardent partisan political propaganda of the period. It was in-
evitable that political leaders, once they had discovered the usefulness
of the press in the heats of controversy, should employ such newspa-
pers as they could enlist to help them fight the battles which present-
ly developed along the new Federalist versus Republican alignment.

Indeed, as party feeling grew, a new reason for the existence of
newspapers came to be recognized. Whereas nearly all newspapers
heretofore had been set up as auxiliaries to printing establishments
and had been looked upon merely as means which enterprising print-
ers used to make a living, now they were more and more often found-
ed as spokesmen of political parties. This gave a new dignity and a
new color to American journalism.

It resulted also in the emergence of the newspaper editor. Up to
this time, conducting a newspaper had been chiefly a matter of select-
ing, without much initiative, the conventional items of newspaper
content, and printing and distributing them. Newspaper conductors
were, in the main, mere printers and publishers, and they so regarded
themselves. But now we have one newspaper after another coming
forward as the expression of the personality of an “able editor” who
may or may not be a printer himself; and we find one leading editor
writing contemptuously of papers “conducted by mere mechanicks.”

* Reprinted with permission of Macmil- Mott, third edition. @ Copyright,
lan Publishing Co., Ine, from Ameri- Macmillan Publishing Co., Inc. 1962.
can Journalism by Frank Luther
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When the new federal government was established under the
Constitution, with its capital in New York, there was, oddly enough,
no strong paper of Federalist convictions at the seat of government.
Federalist leaders felt the need for such a paper-—one which should
be distinctively a political organ, and not a mercantile paper incidental-
ly interested in politics. And so when John Fenno appeared in New
York early in 1789 with letters from leading Boston Federalists rec-
ommending his abilities as writer, editor, and party man, he was en-
couraged to establish forthwith an administration paper in the capital.
The Gazette of the United States, semiweekly, was the result; its
first issue came out April 15, 1789, in time to tell of preparations for
Washington’s inauguration.

It was in the second year of Washington’s first administration
that the breach between Hamilton and Jefferson became apparent.
Now, Hamilton, who was always journalistically minded, had his
newspaper organ at the national capital—the Federalist Gazette of
the United States—and it was soon suggested to his rival that a
strong Republican paper was necessary to protect party interests.
Thereupon James Madison, a close friend of Jefferson, undertook to
bring Philip Freneau to Philadelphia to edit and publish the desired
newspaper. Jefferson’s chief contribution to the project was the of-
fer of a position as translator in the State Department to Freneau—a
job which required little work and paid only $250 a year. But Fre-
neau eventually accepted it, came to the capital and founded the Na-
tional Gazette, a semiweekly, on October 31, 1791.

It was this wit and adventurer who, in the next two years, did
more than anyone else to make American political journalism a kind
of Donnybrook Fair of broken heads and skinned knuckles. His pa-
per widened the breach between Hamilton and Jefferson, was influ-
ential in consolidating the Republican party as an effective opposi-
tion, and probably had more than a little to do with the ultimate dis-
solution of the Federalist party.'® Freneau’s own favorite method
was satire, in parable, versified lampoon, and hyperbole; but such
contributors as Madison and Brackenridge supplied profound disquis-
itions.

The end of the National Gazette came suddenly at the close of its
second year. Three causes brought about its demise: Jefferson,

19. Jeffcrson wrote in 1793: “llis pa- so powerfully as by that paper.” D.
per has saved our constitution which I.. Ford, cd., Writings of Thomas Jef-
was galloping fast into monarchy, ferson, Vol. 1, p, 231,

& has been checked by no one means
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Freneau’s idol and sponsor, had recently retired from the cabinet;
the yellow fever epidemic, which had caused the temporary suspen-
sion of other Philadelphia papers, including Fenno’s was still raging;
and Freneau and his printers were virtually bankrupt.

Notes and Questions

1. A new element was the emergence of an editor, who ran the
newspaper as ‘“the expression of [his] personality.” Would the “fu-
rore of newspaper founding” and the extreme partisanship of the
press imply easier access to outlets of opinion?

2. Although the partisan political propaganda of the press in the
1790’s resembled what took place during the Revolution, the candor
and fervor of expression were less widely admired once the national
consensus weakened and factions began to appear. Was it predicta-
ble that freedom of expression, when exercised in such circumstances,
would be less welcome?

3. In 1947 a Commission on the Freedom of the Press, chaired by
Robert M. Hutchins, speculated as to the meaning of freedom of the
press at the time of the Constitution. At that time, “anybody with
anything to say had little difficulty getting it published,” and govern-
mental interference was seen as the sole constraint:

It was not supposed that any one newspaper would repre-
sent all, or nearly all, of the conflicting viewpoints regarding
public issues. Together they could be expected to do so, and, if
they did not, the man whose opinions were not represented could
start a publication of his own.

Furthermore the literacy rate was low and the property requirements
for voters limited the real audience for journalists: “less than 6 per-
cent of the adult population voted for the conventions held to ratify
the Constitution. . . .”

The Commission quoted Jefferson’s statement that if he had to
choose either newspapers or government he would choose newspapers,
“But I should mean that every man should receive those papers and
be capable of reading them.” Does the contemporary structure of the
press or the suggestion that literacy was a luxury help to clarify
what the framers may have meant by freedom of the press?
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2. THE FIRST SHOWDOWN: THE SEDITION ACT OF 1798

FREEDOM OF SPEECH AND PRESS IN AMERICA

Edward G. Hudon *
4448 (1963).

In 1798, less than ten years after the adoption of the First
Amendment, the Alien and Sedition Laws were enacted by the Feder-
alist majority in Congress. . . . The last of these laws, the
Sedition Act, provided in part as follows in Section 2: “And be it
further enacted, That if any person shall write, print, utter or pub-
lish, or shall cause or procure to be written, printed, or uttered or
published, or shall knowingly and willingly assist or aid in writing,
printing, uttering or publishing any false, scandalous and malicious
writing or writings against the government of the United States, or
either house of the Congress of the United States, or the President of
the United States, with intent to defame the said government, or
either house of the said Congress, or the said President, or to bring
them, or either of them, into contempt or disrepute; or to excite
against them, or either or any of them, the hatred of the good people of
the United States . . . shall be punished by a fine not exceeding
two thousand dollars and by imprisonment not exceeding two years.”

It is true that by the third section of the Sedition Act the truth
of the matter charged as a libel could be given in evidence in defense
and a jury could determine both law and fact under a court’s direc-
tion. Nevertheless, this was strange legislation for a government
that had so recently insisted that guarantees against the infringe-
ment of speech and press be incorporated into its constitution. The
safeguards of the third section of the act notwithstanding, the impli-
cations of the second section were altogether too evident. .

Widespread resentment against the Federalist party and its Al-
ien and Sedition Laws burst forth as soon as the contents of these be-
came generally known. Although Jefferson apparently did not object
when the legislation was first proposed and he heard of it, later he
added kindling to the fire of resentment with the nine Kentucky reso-
lutions that he drafted and which were adopted by the Kentucky leg-
islature November 10, 1798. The third of these declared that as a
general principle and expressly so by the Constitution as amended, all
powers neither delegated to the United States nor prohibited to the
states were reserved to the latter; that no power over religion, speech

* Hudon, Edward G., Freedom of © Copyright 1963 by Edward G.
Speech and Press in America, Public Hudon. Reprinted by permission of
Affairs Press, Washington, D.C., 1963. the author.
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or press was delegated to the United States or forbidden to the states
by the Constitution. Therefore, because of this and because of the ex-
press prohibition of the First Amendment, it stated that the Sedition
Act “which does abridge the freedom of the press, is not law, but is
altogether void, and of no force.”

When Jefferson sent him a copy of these resolutions, Madison
took the cue, rewrote them, and had his version presented to the Vir-
ginia legislature along with a report that he wrote. The Virginia
legislature reacted favorably and adopted Madison’s measures Decem-
ber 21, 1798. This version protested the Alien and Sedition Laws as
unconstitutional and called for the cooperation of all of the states “in
maintaining unimpaired the authorities, rights, and liberties, re-
served to the states respectively, or to the people.” In his report
Madison denied the existence of a federal common law that could
sanction the Sedition Act, and he denied that the Federal government
had the power to legislate to the abridgment of the freedom of the
press.

The states that did respond to the call for cooperation opposed
the resolution, but the people at large reacted with a bountiful crop
of remonstrances, petitions and memorials condemning the laws
which they addressed to Congress.

How many prosecutions took place for violations of the Sedition
Law is not accurately known. Anderson states that twenty-four or
twenty-five persons were arrested, at least fifteen indicted, ten or
possibly eleven tried, and ten pronounced guilty.

By its terms the Sedition Act expired with the 5th Congress, and
as soon as Jefferson became President all persons convicted or await-
ing trial for its violation were immediately pardoned or released.
For these reasons no trial ever reached the Supreme Court of the
United States and the constitutionality of the act was never finally
determined,

Notes and Questions

1. Although after Jefferson’s election in 1800, the Sedition Act ex-
pired without further use, the forces unleashed by the controversy
have surfaced periodically ever since. Those who were unimpressed
by the provisions that truth might be a defense and that the jury
could determine questions of both law and fact, saw instead the irony
of providing severe penalties for political speech that could paralyze
opponents of the party in power.

They asserted that such terms as “license” and ‘licentiousness,”
“truth” and “falsehood,” “good motives” and ‘“‘criminal intent” were
useless as guidelines for a judge or jury considering a particular ut-
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terance. James Madison regarded punishment for “malice” as a blow
to the basis of open discussion, since most criticisms of government
were designed to encourage opposition and thus became criminal libels.

The availability of truth as a defense when expressions of opin-
ion were at issue brought particular ridicule. As George Hay noted,
“there are many truths, important to society, which are not suscepti-
ble of that full, direct, and positive evidence, which alone can be ex-
hibited before a court and a jury.” John Thompson echoed this when
he observed that having a jury decide the “truth” of an opinion was
like having them determine the most delicious food or drink, or the
most pleasing color.

These attacks on the specifics of the Sedition Act were to culmi-
nate in the assertion that in a free society there could be no crime of
seditious libel, since the citizen should be able to “say everything
which his passions suggest.” In the words of George Hay, he should
be “safe within the sanctuary of the press” even if he “censures the
measures of our government, and every department and officer there-
of . . . even if he ascribes to them measures and acts, which
never had existence; thus violating at once, every principle of decen-
cy and truth.” The spirit of this period is captured in L. Levy, Jef-
ferson and Civil Liberties: The Darker Side 51-54 (1963).

2. The Sedition Act is traditionally regarded as an example of re-
pressive legislation, but the Act did provide both of the protections
that earlier critics had demanded: the jury was to decide questions of
law as well as fact, and truth was available as a defense to criminal
libel, In 1792 in England, Fox’s Libel Act, which did only the form-
er, was hailed as a major gain for freedom of expression, Truth was
not accepted as a defense in such cases in England until 1843.

3. In his draft of the Virginia resolutions, Madison argued that in
the British form of government Parliament was omnipotent and
the apparent threat was the crown. “In the United States, the case
is altogether different. The penple, not the government, possess the
absolute sovereignty. The legisiature, no less than the executive, is
under limitations of power.” Thus the Constitution secures the peo-
ple against invasions by both branches: “This security of the free-
dom of the press requires, that it should be exempt, not only from
previous restraint by the executive, as in Great Britain, but from leg-
islative restraint also; and this exemption, to be effectual, must be an
exemption not only from the previous inspection of licensers, but
from the subsequent penalty of laws.” The Virginia Report of 1799,
225227 (J. Randolph ed. 1850). Madison also observed that

Whether it has, in any case, happened that the proceedings
of either, or all of those branches, evince such a violation of duty
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as to justify a contempt, a disrepute or hatred among the people,
can only be determined by a free examination thereof, and a free
communication among the people thereon.

Let it be recollected, lastly, that the right of electing the
members of the government, constitutes more particularly the es-
sence of a free and responsible government. The value and effi-
cacy of this right, depends on the knowledge of the comparative
merits and demerits of the candidates for public trust; and on
the equal freedom, consequently, of examining and discussing
these merits and demerits of the candidates respectively.

Madison’s rationale for freedom of expression represents a signifi-
cant departure from the English thinking of that period, and is a
more far-reaching conception of that freedom than Madison had ex-
pressed previously. Why did this view not emerge in 1791?

4. The language in the Virginia Report does not answer the question
of Madison’s views at the time of the adoption of the First Amend-
ment. In Legacy of Suppression Professor Levy presents evidence
that is mainly negative, such as Madison’s silence at the Virginia rat-
ifying convention of 1788 when a close ally of his defined freedom of
the press as the absence of a licensing act. Levy concludes that the
later exposition is “not a reliable statement of the understanding
prevalent at the time of the framing and ratifications of the First
Amendment. It was, rather, a major step in the evolution of the
meaning of the free speech-and-press clause.”

5. Jefferson’s position during the Sedition Act controversy and aft-
erward is conveyed by the famous statement in his First Inaugural
Address (1801):

But every difference of opinion is not a difference of princi-
ple. We have called by different names brethren of the same
principle. We are all republicans; we are all federalists. If there
be any among us who would wish to dissolve this Union or to
change its republican form, let them stand undisturbed as monu-
ments of the safety with which error of opinion may be tolerat-
ed, where reason is left free to combat it. I know, indeed, that
some honest men fear that a republican government cannot be
strong; that this government is not strong enough. But would
the honest patriot, in the full tide of successful experiment,
abandon a government which has so far kept us free and firm,
on the theoretic and visionary fear that this government, the
world’s best hope, may by possibility want energy to preserve it-
self? I trust not. I believe this, on the contrary, the strongest
government on earth. I believe it the only one where every man,
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at the call of the law, would fly to the standard of the law and
would meet invasions of the public order as his own personal
concern.

Again, in a letter to John Tyler (1804):

No experiment can be more interesting than that we are now
trying, and which we trust will end in establishing the fact, that
man may be governed by reason and truth. Our first object
should therefore be, to leave open to him all the avenues to truth.
The most effectual hitherto found, is the freedom of the press.
It is, therefore, the first shut up by those who fear the investiga-
tion of their actions. The firmness with which the people have
withstood the late abuses of the press, the discernment they have
manifested between truth and falsehood, show that they may
safely be trusted to hear everything true and false, and to form a
correct judgment between them.

6. Despite his commitment to a broad philosophy of freedom of ex-
pression, Jefferson wrote to the Governor of Pennsylvania in 1803 de-
ploring the “licentiousness” of the Federalist press that was pushing
its “lying to such a degree of prostitution as to deprive it of all cred-
it,” and suggesting that “a few prosecutions of the most prominent
offenders would have a wholesome effect.” Here he was writing to a
governor and was referring to state, not federal, prosecutions. Thus,
as late as 1803, Jefferson had not repudiated the law of seditious libel
in the realm of state prosecutions.

C. LATER INTERPRETATIONS OF FREEDOM OF EXPRESSION

In England the heirs to Locke, and his view that freedom meant
the absence of restraint, continued to stress freedom for the individu-
al. Yet they valued freedom of expression on broader bases than did
their predecessors. Compare the arguments of John Stuart Mill in
1859 with those of Milton, Locke, Madison and Jefferson.

ON LIBERTY

John Stuart Mill
The Utilitarians (Dolphin ed. 1961) 490-94, 502-03, 509-14, 520-22, 528-30.

The time, it is to be hoped, is gone by, when any defense would
be necessary of the ‘liberty of the press’ as one of the securities
against corrupt or tyrannical government. No argument, we may
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suppose, can now be needed against permitting a legislature or an ex-
ecutive, not identified in interest with the people, to prescribe opin-
ions to them, and determine what doctrines or what arguments they
shall be allowed to hear. . . . Let us suppose, therefore, that the
government is entirely at one with the people, and never thinks of ex-
erting any power of coercion unless in agreement with what it con-
ceives to be their voice. But I deny the right of the people to exer-
cise such coercion, either by themselves or by their government. The
power itself is illegitimate. The best government has no more title to
it than the worst. It is as noxious, or more noxious, when exerted in
accordance with public opinion, than when in opposition to it. If all
mankind minus one were of one opinion, and only one person were of
the contrary opinion, mankind would be no more justified in silencing
that one person, than he, if he had the power, would be justified in
silencing mankind. Were an opinion a personal possession of no val-
ue except to the owner; if to be obstructed in the enjoyment of it
were simply a private injury, it would make some difference whether
the injury was inflicted only on a few persons or on many. But the
peculiar evil of silencing the expression of an opinion is, that it is
robbing the human race: posterity as well as the existing generation;
those who dissent from the opinion, still more than those who hold it.
If the opinion is right, they are deprived of the opportunity of ex-
changing error for truth; if wrong, they lose, what is almost as great
a benefit, the clearer perception and livelier impression of truth, pro-
duced by its collision with error.

It is necessary to consider separately these two hypotheses, each
of which has a distinct branch of the argument corresponding to it.
We can never be sure that the opinion we are endeavoring to stifle is
a false opinion; and if we were sure, stifling it would be an evil still.

First: the opinion which it is attempted to suppress by authority
may possibly be true. Those who desire to suppress it, of course
deny its truth; but they are not infallible. They have no authority to
decide the question for all mankind, and exclude every other person
from the means of judging. To refuse a hearing to an opinion, be-
cause they are sure that it is false, is to assume that their certainty is
the same thing as absolute certainty. All silencing of discussion is an
assumption of infallibility. Its condemnation may be allowed to rest
on this common argument, not the worse for being common.

There is the greatest difference between presuming an
opinion to be true because, with every opportunity for contesting it, it
has not been refuted, and assuming its truth for the purpose of not
permitting its refutation. Complete liberty of contradicting and dis-
proving our opinion is the very condition which justifies us in assum-
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ing its truth for purposes of action; and on no other terms can a
being with human faculties have any rational assurance of being
right.

But, indeed, the dictum that truth always triumphs over persecu-
tion is one of those pleasant falsehoods which men repeat after one
another till they pass into commonplaces, but which all experience re-
futes. History teems with instances of truth put down by persecu-
tion. If not suppressed forever, it may be thrown back for centuries.

It is a piece of idle sentimentality that truth, merely as
truth, has any inherent power denied to error of prevailing against
the dungeon and the stake. Men are not more zealous for truth than
they often are for error, and a sufficient application of legal or even
of social penalties will generally succeed in stopping the propagation
of either. The real advantage which truth has, consists in this, that
when an opinion is true, it may be extinguished once, twice, or many
times, but in the course of ages there will generally be found persons
to rediscover it, until some one of its reappearances falls on a time
when from favorable circumstances it escapes persecution until it has
made such head as to withstand all subsequent attempts to suppress
it.

Let us now pass to the second division of the argument, and dis-
missing the supposition that any of the received opinions may be
false, let us assume them to be true, and examine into the worth of
the manner in which they are likely to be held, when their truth is
not freely and openly canvassed. However unwillingly a person who
has a strong opinion may admit the possibility that his opinion may
be false, he ought to be moved by the consideration that, however
true it may be, if it is not fully, frequently, and fearlessly discussed,
it will be held as a dead dogma, not a living truth.

There is a class of persons (happily not quite so numerous as
formerly) who think it enough if a person assents undoubtingly to
what they think true, though he has no knowledge whatever of the
grounds of the opinion, and could not make a tenable defense of it
against the most superficial objections, . . . This is not know-
ing the truth. Truth, thus held, is but one superstition the more,
accidentally clinging to the words which enunciate a truth.

If the intellect and judgment of mankind ought to be cultivated,
a thing which Protestants at least do not deny, on what can these fac-
ulties be more appropriately exercised by anyone, than on the things
which concern him so much that it is considered necessary for him to
hold opinions on them? If the cultivation of the understanding con-
gists in one thing more than in another, it is surely in learning the
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grounds of one’s own opinions. Whatever people believe, on subjects
on which it is of the first importance to believe rightly, they ought to
be able to defend against at least the common objections.

He who knows only his own side of the case, knows little of that
His reasons may be good, and no one may have been able to refute
them. But if he is equally unable to refute the reasons on the oppo-
gite side; if he does not so much as know what they are, he has no
ground for preferring either opinion. The rational position for him
would be suspension of judgment, and unless he contents himself with
that, he is either led by authority, or adopts, like the generality of the
world, the side to which he feels most inclination. Nor is it enough
that he should hear the arguments of adversaries from his own teach-
ers, presented as they state them, and accompanied by what they of-
fer as refutations. That is not the way to do justice to the argu-
ments, or bring them into real contact with his own mind. He must
be able to hear them from persons who actually believe them; who
defend them in earnest, and do their very utmost for them. He must
know them in their most plausible and persuasive form; he must feel
the whole force of the difficulty which the true view of the subject
has to encounter and dispose of; else he will never really possess
himself of the portion of truth which meets and removes that diffi-
culty. Ninety-nine in a hundred of what are called educated men are
in this condition; even of those who can argue fluently for their
opinions.

It still remains to speak of one of the principal causes which
make diversity of opinion advantageous, and will continue to do so
until mankind shall have entered a stage of intellectual advancement
which at present seems at an incalculable distance. We have hitherto
considered only two possibilities: that the received opinion may be
false, and some other opinion consequently true; or that, the received
opinion being true, a conflict with the opposite error is essential to a
clear apprehension and deep feeling of its truth. But there is a com-
moner case than either of these: when the conflicting doctrines, in-
stead of being one true and the other false, share the truth between
them; and the nonconforming opinion is needed to supply the re-
mainder of the truth, of which the received doctrine embodies only a
part. . . . Hence, even in revolutions of opinion, one part of the
truth usually sets while another rises. Even progress, which ought
to superadd, for the most part only substitutes, one partial and in-
complete truth for another; improvement consisting chiefly in this,
that the new fragment of truth is more wanted, more adapted to the
needs of the time, than that which it displaces. Such being the par-
tial character of prevailing opinions, even when resting on a true
foundation, every opinion which embodies somewhat of the portion of
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truth which the common opinion omits, ought to be considered pre-
cious, with whatever amount of error and confusion that truth may
be blended.

Before quitting the subject of freedom of opinion, it is fit to take
some notice of those who say that the free expression of all opinions
should be permitted, on condition that the manner be temperate, and
do not pass the bounds of fair discussion. Much might be said on the
impossibility of fixing where these supposed bounds are to be placed.

Undoubtedly the manner of asserting an opinion, even
though it be a true one, may be very objectionable, and may justly in-
cur severe censure. But the principal offenses of the kind are such
as it is mostly impossible, unless by accidental self-betrayal, to bring
home to conviction. The gravest of them is, to argue sophistically, to
suppress facts or arguments, to misstate the elements of the case, or
misrepresent the opposite opinion. But all this, even to the most ag-
gravated degree, is so continually done in perfect good faith, by per-
sons who are not considered, and in many other respects may not de-
serve to be considered, ignorant or incompetent, that it is rare-
ly possible, on adequate grounds, conscientiously to stamp the misrep-
resentation as morally culpable; and still less could law presume to
interfere with this kind of controversial misconduct. With regard to
what is commonly meant by intemperate discussion, namely invective,
sarcasm, personality, and the like, the denunciation of these weapons
would deserve more sympathy if it were ever proposed to interdict
them equally to both sides; but it is only desired to restrain the em-
ployment of them against the prevailing opinion: against the unpre-
vailing they may not only be used without general disapproval, but
will be likely to obtain for him who uses them the praise of honest
zeal and righteous indignation. . . . In general, opinions con-
trary to those commonly received can only obtain a hearing by stud-
ied moderation of language, and the most cautious avoidance of un-
necessary offense, from which they hardly ever deviate even in a
slight degree without losing ground; while unmeasured vituperation
employed on the side of the prevailing opinion really does deter peo-
ple from professing contrary opinions, and from listening to those
who profess them. For the interest, therefore, of truth and justice,
it is far more important to restrain this employment of vituperative
language than the other; and, for example, if it were necessary to
choose, there would be much more need to discourage offensive at-
tacks on infidelity than on religion. It is, however, obvious that law
and authority have no business with restraining either.

Notes and Questions

1. What new arguments does Mill add to those of the 17th and 18th
century theorists? How does he view the invincibility of truth, the
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issue that divided Milton and Locke? Do these views stress individu-
al or social values of free expression ?

2. Although his arguments are general and applicable to any form
of government, Mill is careful to point out that even a government
that is fully representative of the people has no right to “exercise such
coercion” since it would result in “robbing the human race.”

The question of the link between freedom of expression and cer-
tain forms of government had been considered earlier by his father.
In an essay, Liberty of the Press, in response to the suggestion that
freedom of the press would be unnecessary in a representative gov-
ernment, James Mill replied: “So far is this from being true, that it
is doubtful whether a power in the people of choosing their own rul-
ers, without the liberty of the press, would be an advantage.” A free
press could serve three essential functions: (1) to provide the voters
with information to form the basis for intelligent choice; (2) to
make the conduct of the rulers known to the people; and (3) to bring
to the attention of the rulers current public opinion with respect to
the improvements in government. Essays on Government, Jurispru-
dence, Liberty of the Press and Law of Nations 19, 28 (1825). What
expression would be protected under this view? Would J. S. Mill
have considered this sufficient?

3. John Stuart Mill expressed a limited faith in the value of liberty
when he wrote in chapter I of On Liberty that “Liberty, as a princi-
ple, has no application to any state of things anterior to the time
when mankind have become capable of being improved by free and
equal discussion. Until then, there is nothing for them but implicit
obedience to an Akbar or a Charlemagne, if they are so fortunate as
to find one.” Mill’s antagonist, Sir James Stephen, seized on this
passage in his Liberty, Equality, Fraternity 68 (R. White ed. 1967 ):
“Why then may not educated men coerce the ignorant? What is
there in the character of a very commonplace ignorant peasant or
petty shopkeeper in these days which makes him a less fit subject for
coercion on Mr. Mill’s principle than the Hindoo nobles and princes
who were coerced by Akbar?” How might Mill respond?

4. Carl Becker, in Freedom and Responsibility in the American Way
of Life (1949), discusses the view of human nature derived from Mill
that he sees as having shaped our concept of freedom and the “stu-
pendous gamble”” of democracy (31-32):

Since primitive times virtually all religious or social systems
have attempted to maintain themselves by forbidding free criti-
cism and analysis either of existing institutions or of the doc-
trine that sustains them; of democracy alone is it the cardinal
principle that free criticism and analysis by all and sundry is the
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highest virtue. In its inception modern democracy was, there-
fore, a stupendous gamble for the highest stakes. It offered long
odds on the capacity and integrity of the human mind. It wa-
gered all it had that the freest exercise of the human reason
would never disprove the proposition that only by the freest ex-
ercise of the human reason can a tolerably just and rational soci-
ety ever be created.

«9. The respect for human reason that Mill voiced for his time has
continued into the present. Yet the promise of the Enlightenment
had perhaps been overstated, and mankind is still far from the condi-
tion envisaged by Mill. Does this mean that we should look else-
where for the key to human nature?

The amorphousness of a free society, in which the individual
must sink or swim on his own, is rejected by a strand of conservative
thinking discussed by Robert Paul Wolff in A Critique of Pure Tol-
erance (1965). In that view the “involvement of each with all” is
“the greatest virtue of society” and man’s true being “lies in his in-
volvement in a human community.” This view is relevant to our dis-
cussion of freedom because it arises out of the menacing and discon-
certing aspects of freedom perceived by a leading French sociologist,
Emile Durkheim, who found a correlation between proneness to suicide
and the “loosening of the constraints of traditional and group values”
that produces in some persons ‘“‘an absence of limits on desire and
ambition,” a lawless condition that he called “anomie.”

Wolff argues that if Durkheim is correct, “the very liberty and
individuality which Mill celebrates are deadly threats to the integrity
and health of the personality.” The “invasive intimacy of each with
each which Mill felt as suffocating is actually our principal protec-
tion against the soul-destroying evil of isolation.” Wolff notes that
Mill concedes that individual liberty does not apply to children, who
are not ready for “the burden of freedom,” and he suggests that
“‘men are the children of their societies throughout their lives.”

In this context Wolff sees the problem “for the unillusioned sup-
porter of liberal principles” as that of defining a “social philosophy
which achieves some consistency between the ideals of justice and in-
dividual freedom on the one hand” and the formulation of Durkheim
that he accepts as “the facts of the social origin and nature of per-
sonality on the other.”

6. The surge of nationalism in 19th century Europe brought in-
creased interest in the view of men as “the children of their socie-
ties.” Hegel, for example, regarded the nation-state as the major
force in human history, and the role of the individual as incidental.
The individual’s freedom from restraint was less valuable than the
“real” freedom for self-realization that could be achieved through
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service to a state. Thus Hegel wrote: “law, morality, the State, : nd
they alone, are the positive reality and satisfaction of freedom. ‘he
caprice of the individual is not freedom. . . . Only the will that
obeys the law is free.” Reason in History: A General Introduction
to the Philosophy of History 50, 53 (R. Hartman transl. 1953). He-
gel had placed little value on freedom of the press as we know it, and
seemed to consider liberty as tantamount to licentiousness, with little

regard for either one. Philosophy of Right § 318 (1821) (T. Knoxs
transl. 1942): '

To define freedom of the press as freedom to say and write
whatever we please is parallel to the assertion that freedom as
such means freedom to do as we please. Talk of this kind is due
to wholly uneducated, crude, and superficial ideas. Moreover, it
is in the very nature of the thing that abstract thinking should
nowhere be so stubborn, so unintelligent, as in this matter of
free speech, because what it is considering is the most fleeting,
the most contingent, and the most personal side of opinion in its
infinite diversity of content and tergiversation.

The continental idealists or “neo-Hegelians” expanded upon Rous-

seau’s theories of the primacy of the community and the “general
will.”

7. Hegel’s approach was criticized extensively by Harold J. Laski in
his Liberty in the Modern State (1930). Rejecting the time-honored
view that man’s freedom had been “born of a limitation upon what
his rulers may exact from him,” Rousseau and Hegel had upended

“the classic antithesis between liberty and authority” (1930 ed. at
24-25):

Before I seek to analyse this view, I would point out how
simply this argument enables us to resolve the very difficult
problem of social obligation. When I obey the State, I obey the
best part of myself. The more fully I discover its purposes the
more fully, also, there is revealed to me their identity with that
at which, in the long view, I aim. So that when I obey it, I am,
in fact, obeying myself; in a real sense its commands are my own.
Its view is built upon the innumerable intelligences from the in-
terplay of which social organization derives its ultimate form;
obviously such a view is superior in its wisdom to the result my
own petty knowledge can attain. My true liberty is, therefore, a
kind of permanent tutelage to the State, a sacrifice of my limited
purpose to its larger end upon the ground that, as this larger end
is realized so I too am given realization. I may, in fact, be most
fully free when I am most suffused with the sense of compulsion.

To me, at least, this view contradicts all the major facts of
experience: It seems to me to imply not only a paralysis of the
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will, but a denial of that uniqueness of individuality, that sense
that each of us is ultimately different from his fellows, that is
the ultimate fact of human experience. For as I encounter the
State, it is for me a body of men issuing orders. Most of them, I
can obey either with active good will or, at least, with indiffer-
ence. But I may encounter some one order, a demand, for in-
stance, for military service, a compulsion to abandon my reli-
gious faith, which seems to me in direct contradiction to the
whole scheme of values I have found in life. How I can be the
more free by subordinating my judgement of right to one which
directly changes that judgement to its opposite, I cannot under-
stand. If the individual is not to find the source of his decisions
in the contact between the outer world and himself, in the expe-
rience, that is, which is the one unique thing that separates him
from the rest of society, he ceases to have meaning as an individ-
ual in any sense that is creative. For the individual is real to
himself not by reason of the contacts he shares with others, but
because he reaches those contacts through a channel which he
alone can know. His true self is the self that is isolated from his
fellows and contributes the fruit of isolated meditation to the
common good which, collectively, they seek to bring into being.

But Laski valued freedom for the society as well as for the individu-

al.
he

In another book, A Grammar of Politics 118-21 (2nd ed. 1930),
emphasized the role of free expression—even including a call to

armed revolution—as contributing to the stability of the state:

8.

. Men who are prevented from thinking as their ex-
perience teaches them will soon cease to think at all. Men who
cease to think cease also to be in any genuine sense citizens. The
instrument which makes them able to make effective their expe-
rience rusts into obsolescence by disuse.

It is no answer to this view to urge that it is the coronation
of disorder. If views which imply violence have a sufficient hold
upon the State to disturb its foundations, there is something rad-
ically wrong with the habits of that State. Men cling so persist-
ently to their accustomed ways that the departure from them im-
plied in violence is almost always evidence of deep-seated disease.

. Freedom of speech, in fact, with the freedom of assembly
therein implied, is at once the katharsis of discontent and the con-
dition of necessary reform. A government can always learn
more from the criticism of its opponents than from the eulogy
of its supporters. To stifle that criticism is—at least ulti-
mately—to prepare its own destruction.

Laski says that “men who are prevented from thinking as their

experience teaches them will soon cease to think at all.” Is this sim-

Franklin First Amend.—Fourth Estate MCB—3
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ply a restatement of Mill’s position that a truth held without full and
free discussion becomes a “dead dogma” or Milton’s that such a truth
is a “heresy”? Another version of this viewpoint comes from George
Orwell: “All propaganda is lies, even when one is telling the truth.”
“War Time Diary: 1942,” in Essays, Journalism and Letters of
George Orwell, Vol. II p. 411 (S. Orwell & 1. Angus ed. 1968).

9. During the 20th century free expression has been increasingly de-
fended as vital to the well-being of democracy, as well as being “a
means of assuring individual self-fulfillment.” The author of the
following excerpt retired in 1976 as a professor at the Yale Law
School.

THE SYSTEM OF FREEDOM OF EXPRESSION

Thomas I. Emerson
6-9 (1970).

The system of freedom of expression in a democratic society
rests upon four main premises. These may be stated, in capsule
form, as follows:

First, freedom of expression is essential as a means of assuring
individual self-fulfillment. The proper end of man is the realization
of his character and potentialities as a human being. For the
achievement of this self-realization the mind must be free. Hence
suppression of belief, opinion, or other expression is an affront to the
dignity of man, a negation of man’s essential nature. Moreover, man
in his capacity as a member of society has a right to share in the
common decisions that affect him. To cut off his search for truth, or
his expression of it, is to elevate society and the state to a despotic
command over him and to place him under the arbitrary control of
others.

Second, freedom of expression is an essential process for advanc-
ing knowledge and discovering truth. An individual who seeks
knowledge and truth must hear all sides of the question, consider all
alternatives, test his judgment by exposing it to opposition, and make
full use of different minds. Discussion must be kept open no matter
how certainly true an accepted opinion may seem to be; many of the
most widely acknowledged truths have turned out to be erroneous.
Conversely, the same principle applies no matter how false or perni-
cious the new opinion appears to be; for the unaccepted opinion may
be true or partially true and, even if wholly false, its presentation
and open discussion compel a rethinking and retesting of the accepted
opinion. The reasons which make open discussion essential for an in-
telligent individual judgment likewise make it imperative for rational
social judgment.
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Third, freedom of expression is essential to provide for partici-
pation in decision making by all members of society. This is particu-
larly significant for political decisions. Once one accepts the premise
of the Declaration of Independence—that governments ‘“derive their
just powers from the consent of the governed”—it follows that the
governed must, in order to exercise their right of consent, have full
freedom of expression both in forming individual judgments and in
forming the common judgment. The principle also carries beyond
the political realm. It embraces the right to participate in the build-
ing of the whole culture, and includes freedom of expression in reli-
gion, literature, art, science, and all areas of human learning and
knowledge.

Finally, freedom of expression is a method of achieving a more
adaptable and hence a more stable community, of maintaining the
precarious balance between healthy cleavage and necessary consensus.
This follows because suppression of discussion makes a rational judg-
ment impossible, substituting force for reason; because suppression
promotes inflexibility and stultification, preventing society from ad-
justing to changing circumstances or developing new ideas; and be-
cause suppression conceals the real problems confronting a society,
diverting public attention from the critical issues. At the same time
the process of open discussion promotes greater cohesion in a society
because people are more ready to accept decisions that go against
them if they have a part in the decision-making process. Moreover,
the state at all times retains adequate powers to promote unity and to
suppress resort to force. Freedom of expression thus provides a
framework in which the conflict necessary to the progress of a socie-
ty can take place without destroying the society. It is an essential
mechanism for maintaining the balance between stability and change.

The validity of the foregoing premises has never been proved or
disproved, and probably could not be. Nevertheless our society is
based upon the faith that they hold true and, in maintaining a system
of freedom of expression, we act upon that faith.

Two basic implications of the theory underlying our system of
freedom of expression need to be emphasized. The first is that it is
not a general measure of the individual’s right to freedom of expres-
sion that any particular exercise of that right may be thought to pro-
mote or retard other goals of the society. The theory asserts that
freedom of expression, while not the sole or sufficient end of society,
is a good in itself, or at least an essential element in a good society.
The society may seek to achieve other or more inclusive ends—such
as virtue, justice, equality, or the maximum realization of the poten-
tialities of its members. These are not necessarily gained by accept-
ing the rules for freedom of expression. But, as a general proposi-
tion, the society may not seek them by suppressing the beliefs or
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opinions of individual members. To achieve these other goals it must
rely upon other methods: the use of counter-expression and the regu-
lation or control of conduct which is not expression. Hence the right
to control individual expression, on the ground that it is judged to
promote good or evil, justice or injustice, equality or inequality, is
not, speaking generally, within the competence of the good society.

The second implication, in a sense a corollary of the first, is that
the theory rests upon a fundamental distinction between belief, opin-
ion, and communication of ideas on the one hand, and different forms
of conduct on the other. For shorthand purposes we refer to this dis-
tinction hereafter as one between “expression” and “action.” As just
observed, in order to achieve its desired goals, a society or the state is
entitled to exercise control over action—whether by prohibiting or
compelling it—on an entirely different and vastly more extensive ba-
sis. But expression occupies an especially protected position. In this
sector of human conduct, the social right of suppression or compul-
sion is at its lowest point, in most respects nonexistent. A majority
of one has the right to control action, but a minority of one has the
right to talk.

This marking off of the special status of expression is a crucial
ingredient of the basic theory for several reasons. In the first place,
thought and communication are the fountainhead of all expression of
the individual personality. To cut off the flow at the source is to dry
up the whole stream. Freedom at this point is essential to all other
freedoms. Hence society must withhold its right of suppression until
the stage of action is reached. Secondly, expression is normally con-
ceived as doing less injury to other social goals than action. It gen-
erally has less immediate consequences, is less irremediable in its im-
pact. Thirdly, the power of society and the state over the individual
is so pervasive, and construction of doctrines, institutions, and ad-
ministrative practices to limit this power so difficult, that only by
drawing such a protective line between expression and action is it
possible to strike a safe balance between authority and freedom.

Notes and Questions

1. Although Emerson values freedom of expression for the in-
dividual, he is at least equally emphatic about its value to a democrat-
ic society. In earlier writings, freedom of expression served the indi-
vidual and the search for truth itself. The new focus on its impor-
tance to the state reflects the secular nature of modern democracy,
and the reaction to political heresies that seemed threatening in the
20th century. The view of freedom of expression as essential to the
survival of society was also developed by Henry Steele Commager in
Freedom, Loyalty and Dissent 91 (1954) : “If in the name of security
or of loyalty we start hacking away at our freedoms . . . we
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will in the end forfeit security as well.” Also, “A society that repu-
diates free enterprise in the intellectual arena under the deluded no-
tion that it can flourish in the economic alone will find that without
intellectual enterprise, economic enterprise dries up. A society that
encourages state intervention in the realm of ideas will find itself an
easy prey to state intervention in other realms as well.”

2. During that period of pressure for political conformity, the de-
fenders of liberty rose to the occasion courageously and eloquently,
from various philosophical viewpoints. Judge Learned Hand,
reacting to the pervasive concern about Communism in the early
1950’s, made his own comparison of risks in a 1952 address, “A Plea
for the Open Mind and Free Discussion,” in The Spirit of Liberty
208, 216 (I. Dilliard ed. 1959):

. God knows, there is risk in refusing to act till the
facts are all in; but is there not greater risk in abandoning the
conditions of all rational inquiry? Risk for risk, for myself I
had rather take my chance that some traitors will escape detec-
tion than spread abroad a spirit of general suspicion and dis-
trust, which accepts rumor and gossip in place of undismayed
and unintimidated inquiry. I believe that that community is al-
ready in process of dissolution where each man begins to eye his
neighbor as a possible enemy, where non-conformity with the ac-
cepted creed, political as well as religious, is a mark of disaffec-
tion; where denunciation, without specification or backing, takes
the place of evidence; where orthodoxy chokes freedom of dis-
sent; where faith in the eventual supremacy of reason has be-
come so timid that we dare not enter our convictions in the open
lists, to win or lose. Such fears as these are a solvent which can
eat out the cement that binds the stones together; they may in
the end subject us to a despotism as evil as any that we dread;
and they can be allayed only in so far as we refuse to proceed on
suspicion, and trust one another until we have tangible ground
for misgiving. The mutual confidence on which all else depends
can be maintained only by an open mind and a brave reliance
upon free discussion.

3. While political philosophers were addressing themselves to the
importance of freedom of expression to the society, behavioral scien-
tists were considering the impact of freedom on the individual, and
their conclusions were in general much more affirmative than those
of Durkheim a century earlier.

4. Another strain in 20th century thinking combines approval of
freedom of expression in principle, with the claim that freedom as
the absence of governmental restraint is made illusory by the technol-
ogy and economics of modern communication.
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One example is the following excerpt from The Law of the Sovi-
et State by Andrei Vyshinsky, 610-14, 617 (1948):

Freedom of speech, of the press, of assembly, of meetings, of
street parades and of demonstrations, being natural and indis-
pensable conditions precedent to the manifestation of freedom of
thought and freedom of opinion, are among the most important
political freedoms. No society can be called democratic which
does not afford its citizens all of them. Only in a state which ac-
tually guarantees these most important political freedoms, and in
behalf of all citizens without exception, is expanded and com-
pletely logical democracy to be found.

While constitutions of bourgeois-democratic states ordinari-
ly make a formal grant of these freedoms to all citizens without
exception, every sort of limitation thereupon and all the capital-
ist social order in its entirety, have turned what are, in form,
rights possessed by all citizens into rights actually possessed by a
narrow and privileged minority only.

To make the press actually free “it is necessary at the outset
to take away from capital the possibility of hiring writers, buy-
ing printing houses, and bribing papers, to which end it is neces-
sary to overthrow the yoke of capital and to overthrow the ex-
ploiters and crush their resistance.”

The victory of the Socialist Revolution in the USSR, which
transferred to the hands of the worker class, along with the ba-
sic means and instruments of production, buildings for meetings,
printing houses, and stores of printing paper, meant the broad
realization of freedom of speech, of the press, of assembly, and
of meetings. For the first time in the world, these became genu-
ine freedoms of the masses.

In our state, naturally, there is and can be no place for free-
dom of speech, press, and so on for the foes of socialism. Every
sort of attempt on their part to utilize to the detriment of the
state—that is to say, to the detriment of all the toilers—these
freedoms granted to the toilers must be classified as a counter-
revolutionary crime

5. In another critique from the Marxist viewpoint, an American
philosopher, Herbert Marcuse, observes that “the democratic argu-
ment for abstract tolerance tends to be invalidated by the invalida-
tion of the democratic process itself.” In an essay entitled ‘“Repres-
sive Tolerance” in A Critique of Pure Tolerance (1965), he begins
from the premise that ‘“the people must be capable of deliberating
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and choosing on the basis of knowledge.” He is appalled by the
blandness of the newspaper layout that intermingles advertisements
and disasters and trivia, and the broadcaster’s reporting of the mo-
mentous and the mundane in the same monotone: “it offends against
humanity and truth by being calm where one should be enraged, by
refraining from accusation where accusation is in the facts them-
selves.” More than that, “in endlessly dragging debates over the me-
dia, the stupid opinion is treated with the same respect as the intelli-
gent one, the misinformed may talk as long as the informed and
propaganda rides along with education, truth with falsehood.”

The “concentration of economic and political power” allows “ef-
fective dissent” to be blocked where it could freely emerge, and the
“monopolistic media” prejudge “right and wrong, true and false

wherever they affect the vital interests of the society.”
The situation is so dangerous that Marcuse recommends “suspension
of the right of free speech and free assembly” so that “spurious ob-
jectivity” is replaced by “intolerance against movements from the
Right, and toleration of movements from the Left.”

6. In effect, both writers advocate the silencing of certain views in
order to achieve true freedom, a view that has been heard, with vari-
ous justifications, ever since Plato’s Republic:

5 [T]he only poetry that should be allowed in a
stabe is hymns to the gods and paeans in praise of good men;
once you go beyond that and admit the sweet lyric or epic muse,
pleasure and pain become your rulers instead of law and the ra-
tional principles commonly accepted as best.

7. Assuming that manipulation of opinion does exist, can the
present system be reformed? We shall consider legal arguments
based on claims of closed control of mass media.

8. Marcuse was distressed by too much structure in the media,
which seemed “mere instruments of economic and political power.”
Erich Fromm, writing in 1941, indicted the mass media for present-
ing information in too unstructured a way. In his “Escape From
Freedom,” Fromm echoed some of Durkheim'’s qualms about the bur-
den that freedom creates for the individual. He also described the
destructive role of the media:

Another way of paralyzing the ability to think critically is
the destruction of any kind of structuralized picture of the
world. Facts lose the specific quality which they can have only
as parts of a structuralized whole and retain merely an abstract;
quantitative meaning; each fact is just another fact and all that
matters is whether we know more or less. Radio, moving pic-
tures, and newspapers have a devastating effect on this score.
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The announcement of the bombing of a city and the death of
hundreds of people is shamelessly followed or interrupted by an
advertisement for soap or wine, The same speaker with the
same suggestive, ingratiating, and authoritative voice, which he
has just used to impress you with the seriousness of the political
gituation, impresses now upon his audience the merits of the par-
ticular brand of soap which pays for the news broadcast. News-
reels let pictures of torpedoed ships be followed by those of a
fashion show. Newspapers tell us the trite thoughts or break-
fast habits of a debutante with the same space and seriousness
they use for reporting events of scientific or artistic importance.
Because of all this we cease to be genuinely related to what we
hear. We cease to be excited, our emotions and our critical judg-
ment become hampered, and eventually our attitude to what is
going on in the world assumes a quality of flatness and indiffer-
ence. In the name of “freedom” life loses all structure; it is
composed of many little pieces, each separate from the other and
lacking any sense as a whole. The individual is left alone with
these pieces like a child with a puzzle; the difference, however,
is that the child knows what a house is and therefore can recog-
nize the parts of the house in the little pieces he is playing with,
whereas the adult does not see the meaning of the “whole,” the
pieces of which come into his hands. He is bewildered and
afraid and just goes on gazing at his little meaningless pieces.

Is Fromm’s indictment of the media similar to that of Marcuse?

9.

In recent years, some commentators have asserted that the free-

dom debated here was not of central importance. As Prof. Walter

Berns indicates in Freedom, Virtue and the First Amendment 228,
240-41, 246-47 (1957), he has other priorities:

The argument for freedom is distinctly a modern one. This
does not mean that before a certain time—say the seventeenth
century—political writers were unmindful of the advantages of
freedom and the disadvantages of slavery; but it does mean that
freedom was not the central political principle that it was to be-
come after the influence of Hobbes, Locke, and Rousseau had
made itself felt. Instead of freedom, other writers considered
virtue the organizing principle; and the virtue of particular con-
cern to politics was justice.

The political tradition until the advent of liberalism in the
seventeenth century did not struggle with the modern problem of
freedom primarily because the purpose of government was not to
preserve freedom but rather to establish justice. In this process
the role of law was not essentially that of subsequent censor, but



Ch. 1 LATER INTERPRETATIONS 49

rather that of the promoter of a certain character; the essential
purpose of law was, stated simply and roughly, to prevent the
problem of freedom from arising in the first place. This it was
supposed to do through moral education.

. The purpose of government, according to the Dec-
laration of Independence, is to secure the rights of man. The at-
tempt, however, to regard these liberties as natural rights which
Congress “shall make no law abridging” or no state shall “de-
prive any person of,” failed despite the most assiduous efforts of
the libertarians of contract and the libertarians of speech.
They failed because of the demands of social life, the demands of
justice. " They failed because American lawmakers recognize,
however dimly, the role of law in the civilizing process; because
they recognize the necessary relation between law and custom;
because they recognize that man is not a being who is naturally
good, a being who needs no guidance, or who may be left free to
live as he will. Man is by nature not an individual with inalien-
able rights, but a political being, who can achieve his nature, his
end, only in the polis, if at all. Law directs man to this end; it
“civilizes” him, for the “cityless” man is “either low in the scale
of humanity” or a god. Despite two hundred years of the liberal
influence, our lawmakers, if not always our jurists, still know that
the law cannot assume that men will be civilized if left free.

Berns is a direct descendant of Hobbes, for whom the legislator and
the law were essential to the survival of the social order. He urges
that the courts take a more active role in promoting virtue, aware
“that the law cannot assume that men will be civilized if left free.”
When Berns says that law was intended “to prevent the problem of
freedom from arising in the first place,” might he have in mind the
problems discussed by Durkheim and Fromm? His argument, in
fact, returns to the fundamental justifications for freedom of expres-
sion. Does freedom serve the individual or the state? Is it valuable
as an end in itself, or as a means to an end such as the discovery of
truth, the security of society, or informed self-government? And how
are these values to be weighed when their fulfillment would infringe
on other primary values? These basic questions underlie many court
decisions on the issue in the 20th century.



Chapter II

THE JUDICIARY AND THE FIRST AMENDMENT

There are basically two kinds of disputes that lead to the court-
room. In one, the more mundane kind, the facts of a particular in-
cident are in dispute: whether the light was red or green at the in-
tersection; whether the train sounded a warning; whether the patron
was obviously intoxicated before the bartender served him “one for
the road.” Once the fact dispute is resolved, the legal consequences
are clear. The second kind of dispute, the one that interests us, in-
volves a disagreement about the legal consequences of an agreed-upon
fact situation. The situations in the Prologue indicate the kinds of
issues that can lead to such legal tangles.

Even lawyers and judges are astonished to discover how many
unanswered questions remain, within our elaborate legal system.
Is this a failing of the legal machinery, or is it inherent in the way
law develops? Most students of the subject would assert that when
a complex social order encourages individual action, the legal system
cannot possibly anticipate every problem that will arise. If a legis-
lature wanted to resolve all future disputes, it could either be very
specific, or very general. Unless it could identify and devise a rule
for every conceivable situation, it might try to develop general prin-
ciples at a highly abstract level to cover clusters of similar cases. In
such a system, however, many fact situations would come within at
least two such clusters, each dictating a different legal result.

Even an omniscient legislature that could foresee every problem
would not necessarily design a solution that would be appropriate by
the time the problem actually arose. Values and mores change, and
one of the strengths of a systematic interaction between courts and
legislatures, is that there is room for flexibility and growth, as well as
enough consistency to ensure stability.

We have been implying that the sole lawmaking power is in the
legislature—and that the judicial task is only to fill gaps left by in-
evitably incomplete legislation. In our system, courts do more than
ascertain the facts of the case and fill in legislative gaps. Our com-
mon law tradition has allotted to the judicial branch a primary role
in developing particular areas of the law. This occurs in the course
of deciding cases. For some disputes that reach the courts it may
appear that no statute controls—or is even remotely relevant. This
means that the courts must develop their own rules. They do this
by deciding the case at hand and rendering an opinion in which they
announce the principles that led to the result. This decision becomes
a precedent for future cases. But, as with legislation, clusters of

50
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cases may emerge that point in different directions and the parties
may disagree as to which principle governs their dispute. This dis-
agreement is similar to those produced by divergent statutes. More-
over, since judicial decisions are invariably addressed to specific
known conflicts, the language used is specific, rather than the gen-
eral terminology of legislation addressed to the future.

Another factor accounting for so many unresolved questions is
the rule that courts will decide only real disputes. If a particular fact
pattern doesn’t happen to give rise to a dispute, courts may not have
occasion to consider the question for years. Moreover, even if a dis-
pute does arise the parties may wish to avoid the uncertainty and set-
tle the case before the court decides it. In short, courts exist to re-
solve disputes and not to fill gaps in the law by announcing abstract
general rules as a legislature might.

The very specificity of judicial regulation creates uncertainty
about meaning that must be solved by litigation. The courts thus
play a central role in the development of law—whether filling in leg-
islative gaps, or developing a primarily common law area through
the rendering of a series of judicial opinions, or by engaging in the
separate task of interpreting state and federal constitutions.

In the law of mass communications, some areas, such as defama-
tion and privacy, are common law subjects that also have constitu-
tional implications. Here statutes have been incidental and the courts
have been central. In other areas of importance to the media the
courts have played a central role because of the nature of the First
Amendment and the litigation that has reached the Supreme Court.
A clearer understanding of the role and functioning of the judiciary
in our society will facilitate our subsequent study of the cases.

A. THE STRUCTURE OF THE JUDICIARY AND THE NATURE
OF LITIGATION

1. THE AMERICAN SYSTEM OF COURTS

Before the Constitution, each state had its own judicial system of
trial and appellate courts. A litigant who lost a case in the trial court
might appeal for reconsideration to a court of several judges.

In the federal Constitution the judicial branch, created in Art.
111, consisted solely of the Supreme Court of the United States. A
national supreme court was essential for several reasons: first, to
implement the Supremacy Clause, some final arbiter must decide
whether a state provision or a federal provision controls when the two
are claimed to conflict. A national court must also regulate disputes
about which state’s laws are to apply to a case, guided by such pro-
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visions as the Full Faith and Credit Clause. For example, if one state
has a long residence requirement for divorce and another has a short
one, what happens when one spouse leaves the first state and seeks
a divorce in the second state? Third, since the Constitution created
a federal legislature, and executive, a court was needed to resolve the
non-constitutional disputes that might arise under the legislation and
executive orders—the sorts of cases for which the states wanted to
create their own state supreme courts.

Another predictable form of controversy within a federal govern-
ment is one that arises between two states. This would involve dis-
putes about such issues as boundaries and water rights. Art. III Sec.
2 of the Constitution provides that in this unusual situation, the Su-
preme Court functions as a trial court rather than in its usual posture
as an appellate tribunal. In such cases, the Court appoints a “mas-
ter” to gather evidence and file a report with the Court.

The power to declare an action of the federal or state govern-
ment unconstitutional because it infringed on individual freedoms
was not among the original justifications for the Supreme Court, al-
though we have come to think of the Court as exercising that func-
tion primarily, particularly in the First Amendment area. It was
the voice of Chief Justice John Marshall, early in the 19th century,
that was crucial in securing for the judiciary the power to invalidate
acts of other branches of the federal government and of the state gov-
ernments because they violated federal constitutional provisions.

A federal system might conceivably have used the already ex-
isting state courts, allowing appeals to the state appellate courts and
then having the Supreme Court resolve disputes that raised federal
questions. Some countries have a federal structure and only a single
national court. In fact, however, Art. III authorized Congress to cre-
ate whatever other federal courts it thought appropriate, and Congress
quickly established a full system of federal courts. This means that
the country has two parallel court systems: there are state trial
and appellate courts and a similar structure of federal courts. Among
other reasons, Congress wanted to instill a sense of national pride
and a feeling of unity among the citizenry of the various states. Post
Offices and other federal buildings such as courthouses symbolized the
existence of the new national government.

a. Cases in State Courts

With parallel court systems, it is not always clear which cases
should originate in which system. In general, cases arising under
state substantive law are brought in the state courts, while cases in-
volving questions of federal regulation are brought in the federal
courts. Since defamation is a traditional subject of state regulation,
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for example, such cases would belong in state courts. The same would
be true of divorce cases and automobile accident cases, as well as one
company’s claims against another for breach of contract. On the other
hand, cases dealing with the armed forces or federal income tax in-
volve federal substantive law and would be brought in federal courts.
Alexander Hamilton noted the logic of this allocation in The Federalist
No. 80 when he observed that “If there are such things as political
axioms, the propriety of the judicial power of a government being
co-extensive with its legislative, may be ranked among the number.”

The interplay of this axiom with the Supremacy Clause is signifi-
cant. The Supremacy Clause authorizes the federal government to
exercise its constitutional powers despite any contrary assertions of
power by the states. The Supreme Court of the United States is em-
powered to resolve disputes arising under the Clause, which makes
the Supreme Court the final arbiter of the meaning of the provisions
of the federal Constitution, The state supreme courts are likewise
the final arbiters of the meanings of their own constitutions and stat-
utes and laws, but they are not, and cannot be, the final arbiters of
disputes between state and federal law. That power resides in the
Supreme Court of the United States.

This means that if a state statute is alleged to be in conflict with
the First Amendment to the federal Constitution, the state supreme
court is the final authority on the meaning and construction to be
given to its own state statute. It may also pass on the question of
whether the statute as thus interpreted violates the First Amendment,
but its decision on this latter point is not final and may be appealed
to the Supreme Court of the United States. The Supreme Court must
accept as final the state court’s conclusion on the first question, but
will then make its own determination about whether the provision
as construed violates the First Amendment.

One other possibility should be noted here. Since most state
constitutions contain their own bills of rights, a party may claim that
a state statute or judicial ruling violates both the state and federal
constitutional protections of free expression. In such a case, the state
supreme court is the final authority on two questions: how the state
statute or judicial decision should be interpreted, and how the state
constitutional provision should be interpreted. If the state court
should decide that a challenged state statute violates both the state
and federal constitutions, the losing party may not appeal to the Su-
preme Court of the United States. The state court’s decision that the
statute violates its own constitution is sufficient to determine the
victor—and the Supreme Court of the United States cannot modify a
state court’s interpretation of its own statutes and constitution. What-
ever the Supreme Court might say about the federal Constitution could
not change the result in the case.
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b. Cases in Federal Courts

In keeping with Hamilton’s axiom, Art. III Sec. 2 provided that
the federal judicial power should extend to cases including matters
of federal law and controversies between states. But in a major de-
parture from the Hamilton view, the federal judiciary was given ju-
risdiction to hear disputes “between Citizens of different States” no
matter what their dispute involved. This has meant that many law-
suits brought by citizens of one state against citizens of another state
may be tried in federal courts even though the dispute between the
parties involves a matter of state law. (Congress has sought to re-
duce this burden on federal courts by requiring that such a case must
be brought in state courts unless the amount in controversy exceeds
$10,000.) If a citizen of Virginia claims large damages for a defama-
tion in a book published by a New York company, the Virginia citi-
zen may litigate this claim in a federal court even though the legal
basis for the claim is based on a rule of state law. This unusual pro-
vision, which is called “diversity of citizenship jurisdiction,” was
thought of by the framers of the original Constitution and utilized
by members of the First Congress because they were skeptical about
the fairness with which state courts would adjudicate disputes be-
tween their own citizens and those who came from other states. It
was particularly important to provide a neutral forum for disputes
between buyers and sellers that would encourage interstate commerce.

It may be asked why a Virginia merchant who goes to New York
and sues in the federal court in New York is likely to be treated more
fairly there than in the state courts of New York. The answer is in
part historical but still has some validity. There are various ways
to facilitate impartiality. The federal judge, though a New Yorker,
has life tenure, whereas most state judges are elected, often for short
terms, and are thus dependent upon public favor for continuation in
office. Federal courts are located in the larger metropolitan areas
of each state, but state courts are sprinkled throughout the state. This
may mean that jurors in federal cases will be drawn from a broader
cross-section and thus have a less provincial attitude than those state
jurors who are drawn from rural areas. Perhaps the most important
reason is the appearance of neutrality. A litigant who fails in the
courts of another state might very well feel that he had not had a fair
hearing, but the litigant who loses in federal court is less likely to
blame it on bias. In these “diversity’’ cases, the federal courts at-
tempt to decide the merits of the controversy from the standpoint of
a state judge relying on state law.



Ch. 2 COURTS AND LITIGATION 55

¢. Types of Cases

The judicial system must deal with several kinds of controversies.
What they all have in common is that one party (a person, group or
government) claims its rights or, in the case of government its laws,
are being violated by a second party. The controversies we consider
in this book have arisen primarily in three contexts.

One is the criminal case in which a government seeks to punish
a party, perhaps a reporter, for illegal behavior. The defense may
claim that the legal rule allegedly violated is invalid because it con-
flicts with the First Amendment. The court must decide whether the
statute in question is constitutional.

The second form of litigation also arises from the passage of a
statute. Here, however, those restricted by the statute do not wait
to be prosecuted for a violation of the statute, but instead initiate a
suit to have the statute or regulation declared unconstitutional. The
court is asked to render a “declaratory judgment” that it would be
unconstitutional for the government to enforce the statute against
the complaining parties. Another way to test a statute’s constitution-
ality without risking criminal prosecution is to seek an injunction to
prohibit state officials from enforcing the statute—again on the
ground that to do so would violate the constitutional rights of the
plaintiff.

The third type of case involves “tort” litigation between two pri-
vate parties for harm that one has caused the other. Examples in-
clude auto accidents and injuries caused by defective products. A tort
action is usually brought for damages for alleged violation of a com-
mon law right. We shall be concerned mainly with tort actions for
damages for defamation and for invasion of privacy. In these cases
it is possible for the defendant to argue that if the state court finds
the defendant liable and orders it to pay damages to plaintiff, the
action of the court would be “state action” that would infringe the
defendant’s constitutional right to freedom of expression.

Note that all three situations raise the question of whether a
government’s action, be it legislation or a court order, violates a par-
ty’s constitutional right to be free from government interference.

We will encounter a fourth type of legal conflict, the administra-
tive proceeding, when we discuss broadcasting. A party who wishes
to acquire a license to broadcast, for example, must apply to the Fed-
eral Communications Commission. We shall consider the nature of
the administrative process in detail in Chapter V1.

The courtroom drama that comes to mind in terms of litigation,
actually occurs primarily in criminal cases, where facts are disputed:
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can the victim accurately identify the defendant or is the jury per-
suaded by the defendant’s alibi witnesses? In conventional criminal
cases or suits arising out of automobile accidents, the parties agree
on the legal rules but they disagree about the facts—and a trial is
needed to determine the facts governed by these rules.

In most of the cases in this book, and most First Amendment
cases generally, the crucial questions that will determine the out-
come do not depend on disputed facts. Rather, the parties usually
disagree over what legal rule applies to an accepted set of facts.
Such a dispute raises legal questions to be resolved by a judge with
no need for a trial.

The judge can be called upon to rule at any one of several stages
in the litigation. We shall focus here upon one that arises frequently.
A lawsuit starts when the plaintiff’s lawyer prepares a “complaint”
and conveys a copy of it to the defendant. The complaint states the
facts that the plaintiff alleges occurred and that entitle plaintiff to
legal relief against the defendant. At this point the defendant might
assert that even if the facts are accurately asserted in the complaint
the plaintiff is not entitled to any relief—that the plaintiff has mis-
interpreted the legal rules applicable to such facts. In other words,
the defendant is willing to agree to the facts alleged in the complaint
because they raise no legal consequences. In such a situation, the
defendant files a “motion to dismiss,” sometimes called a “demurrer,”
which asks the judge to terminate the proceedings at once since the
plaintiff’s legal theory is incorrect. The judge will hear legal argu-
ments by both sides—either orally or in written briefs or both. If
the judge agrees with the defendant the case will be dismissed and
the matter ended, unless the plaintiff successfully appeals the de-
cision.

If the judge decides that the plaintiff’s legal theory is correct,
then the judge will reject the defendant’s motion and order that the
case proceed. At this point, the defendant may decide, despite the
previous maneuver, to challenge the facts as alleged in the complaint.
If so, a fact dispute is presented and the case will move to trial. The
alternate course is for the defendant to seek a reversal of the judge’s
rejection of its motion to dismiss before deciding whether to contest
the facts.

This focus on legal and factual questions in a case occurs at
several steps along the way—and the dispute may be terminated at
any one of these points or it may proceed through trial. The dura-
tion will depend on whether the parties disagree about law or fact
or both and at what stage their disputes crystallize. For more ex-
tensive discussion of the procedures followed in different types of
disputes, see M. Franklin, The Biography of a Legal Dispute (1968)
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(a newspaper defamation case) and J. Poulos, The Biography of a
Homicide (1976).

2. THE APPELLATE PROCESS AND THE SUPREME COURT

The federal judicial system rests on a network of trial courts lo-
cated mainly in the larger cities of each state. Appeals from the de-
cisions of these “district” courts may be taken to the appropriate re-
gional “court of appeals”. Thus, appeals from the federal district
courts in New York, Connecticut and Vermont are taken to the United
States Court of Appeals for the Second Circuit. The judges on this
court are drawn from these three states. Ten of these courts, often
called “circuit” courts, cover groups of states and territories; the
eleventh is limited to the District of Columbia, but draws its judges
from throughout the country. This circuit plays a crucial role in broad-
casting cases, as we shall see later. A decision by one of these eleven
courts may be reviewed by the Supreme Court of the United States
whether or not it involves a federal constitutional question, because
in this context the Supreme Court is simply the top tier of the federal
court system, comparable to the supreme courts in each state. The
major role of the United States Supreme Court today, however, is to
determine the meaning of the federal Constitution and to regulate
relationships among the states and between the states and the federal
government. For this reason, although the Supreme Court is em-
powered to review the decision of a lower federal court on a point of
state law in a “diversity” case, it will rarely do so.

With two parallel systems, important federal questions may arise
in either system and may reach the Supreme Court by either route
because the Supreme Court is the apex of both. Let us consider, for
example, a case in which a plaintiff believes that he has been defamed
by the local newspaper. Since recovery of damages for defamation
is authorized by state law and there is no diversity of citizenship be-
tween the plaintiff and the defendant, the case must be brought in
the state court system. The defendant may claim that it would be
unconstitutional for the state to order the paper to pay the plaintiff
because that would conflict with the First Amendment. The defendant
will make that argument in the state courts. The state trial judge
will first rule on that contention. If the losing party appeals, the
state appellate courts decide whether the trial judge ruled correctly.
Recall that the highest court in the state, usually called the supreme
court, but sometimes given other names, has the last word as to the
interpretation of state law. (The larger states usually have a system
of intermediate appellate courts between their trial courts and their
supreme court.) Since state courts do not have the last word on fed-
eral questions, if the result turns on such a question, the losing party
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may seek review of that decision by the Supreme Court. Thus, a case
from a state court may eventually reach the Supreme Court of the
United States if federal constitutional questions control the result.

In most instances the Supreme Court has been given discretion
by Congress to choose what cases it will hear, and of the many thou-
sands of cases that are brought each year, the Court accepts only some
200 for hearing and decision. To seek review by the Supreme Court
the litigant who lost the case in the lower court files what is called
a “petition for certiorari” stating the nature of the dispute, the de-
cision below, and the reasons why the Court should review this case.
Since a case usually reaches the Supreme Court only after several
lower courts, state or federal, have considered it, it rarely suffices
for the petitioner to allege that the judges below made a mistake—
a better reason is necessary. Thus, in cases coming from the lower
federal courts the Supreme Court is likely to accept a case from one
circuit that appears to conflict with a ruling in another circuit on a
subject on which uniformity is required. The Court is also likely to
accept cases raising important questions that have not been decided by
it previously, or cases that provide an opportunity to reconsider an
earlier decision that no longer seems satisfactory.

In cases coming from state court systems, the Supreme Court has
indicated in Rule 19 of its rules, that it is most likely to agree to hear
a case in which the state court “has decided a federal question of sub-
stance not theretofore determined by this court, or has decided it in
a way probably not in accord with applicable decisions of this court.”
Uniformity among states on federal questions is as important as uni-
formity among circuits.

After the petition for certiorari is filed, the party who won be-
low will usually file a memorandum trying to persuade the Court ei-
ther that the case is not important, that there is no conflict with other
decisions, or that the decision is clearly correct in light of previous
Supreme Court cases. In deciding whether or not to grant a petition
for certiorari, all the justices will meet in conference and vote. The
Court follows the so-called “rule of four” under which, if four jus-
tices believe the case should be heard, the petition for certiorari will
be granted.

If the Supreme Court decides not to hear the case, it will usually
not state its reasons and will issue an order that says simply “The
petition for certiorari is denied.” In this book that procedure is in-
dicated when “certiorari denied” is part of the citation. Although
this outcome favors the party that won in the lower court, the legal
effect is different from having the Supreme Court listen to the case
on the merits and decide to affirm the decision of the lower court.
When the Supreme Court denies certiorari all that is clear is that the
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Court did not think the case worthy of full consideration. This does
not mean that the Court believes that the case was correctly decided
below.

Certiorari is usually granted or denied by the Court as a group
with no announcement of individual votes. Ocecasionally, however,
a justice feels strongly enough to record disagreement. This dissent
usually says only that the particular justice “would grant the peti-
tion for certiorari,” meaning that the justice wanted to consider this
case and to decide it; it does not indicate how the justice would de-
cide the case. Even more rarely a justice will write an opinion sup-
porting the view that the case should be heard. For some justices
the situation is so clear that they would “grant the petition for certio-
rari and summarily reverse the decision below.” This means that
the justice knows enough about the case to grant the petition and im-
mediately reverse the lower court.

When the Supreme Court decides it will listen to a case, it will
generally issue an order “granting” the petition for certiorari and
directing the parties to file formal briefs arguing the merits of the
controversy. The losing party below, the petitioner, prepares a brief,
trying to persuade the Court to decide the case on the merits in peti-
tioner’s favor. The respondent’s brief seeks to persuade the Court
to affirm the result reached by the lower court.

One procedural point must be kept in mind. When the losing
party in the lower court files a petition for certiorari, the petitioner’s
name comes first in the title of the case. The initial plaintiff thus
may later become the respondent and be listed second in the title in
the Supreme Court. A few other appellate courts follow the practice
of putting the losing party’s name first. As you read the appellate
cases in this book, do not assume that the party named first in the
title was the original plaintiff.

On a related point, every title of a case is followed by a group
of numbers and abbreviations called a “citation.” This tells which
volumes in the law library contain the full report of the opinions in
the case. For example, the citation to Branzburg v. Hayes, 408 U.S.
665, 92 S.Ct. 2646, 33 L.Ed.2d 626 (1972), means that the case can
be found in volume 408 of the United States Reports at page 665, and
likewise volume and page for the other systems of court reporting.
Current decisions of the United States Court of Appeals are found in
the Federal Reporter Second Series (F.2d). Decisions of the United
States District Courts are found in the Federal Supplement (F.Supp.).
State decisions usually have two citations: one to a state reporter and
one to a private service that groups state decisions in regional vol-
umes. Thus, in Barber v. Time, Inc., 348 Mo. 1199, 159 S.W. 291
(1942), the first reference is to volume 348 of the official Missouri
reports at page 1199, and the second is to the Southwestern Reporter
in which the Missouri case will also be found.
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After briefs are submitted, the Court hears oral argument. Short-
ly thereafter the justices will discuss the case in conference. At that
time they will vote tentatively on the result. Based on those tentative
votes, the Chief Justice, if he is voting with the majority, will assign
one of the justices who has voted in the majority to write the opin-
ion of the Court. If the Chief Justice is in dissent, then the member
of the majority who is senior in length of service, will make the opin-
ion-writing assignment.

Dissenters will often wait until the majority opinion is prepared
and circulated in draft form. Unless they are persuaded by it they
will then circulate opinions seeking to persuade colleagues to change
their minds. When all the justices have either joined a majority or a
dissenting opinion or have written their own concurring or dissenting
opinion, or have both joined someone else’s opinion and also written
separately, the decision will be ready for public announcement. This
takes place at a public session of the Court. The author of the ma-
jority opinion may summarize its reasoning and dissenters may an-
nounce the reasons for their votes. Written copies of the opinions are
then distributed publicly.

A single opinion that has the support of a majority of the par-
ticipating justices is denominated an “opinion of the Court.” As such
it becomes binding on the Court, establishing a precedent for subse-
quent decisions. Sometimes six of the nine justices may vote to af-
firm a lower court decision, but four will do it for one reason and two
will do it for a different reason. In such a case, the opinion written
by the four justices is a “plurality” opinion, but not a majority opin-
ion. Such an opinion is entitled to substantially less precedential val-
ue than an opinion of the Court. The first line of the reported de-
cision will indicate the nature of the opinion—a named justice either
delivers the “‘opinion of the Court” or announces ‘“the judgment of
the Court and an opinion joined by” up to three other justices. The
“judgment of the Court” means the bare result, such as affirmance or
reversal. The reasons for the judgment are found in the opinions.

In a few types of cases Congress requires the Supreme Court to
rule on the merits. In such cases the losing party below does not file
a petition for certiorari, but instead “appeals” as a matter of right
to the Supreme Court. In such cases the Court must decide the case,
and it usually proceeds much as in a case in which certiorari has been
granted. The losing party below is called the appellant and the winner
is the appellee or, sometimes, respondent. The most common basis
for an “appeal” is a case in which a state court has upheld a state
statute against a claim that the statute violates a provision of the
United States Constitution.

The foregoing discussion of litigation and the role of the Supreme
Court, vital to an understanding of what follows, has necessarily been
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general and abstract. As we turn to actual cases you should review
this information if some aspect of a case puzzles you. Any unusual
matters will be discussed in the introduction to the case or in the notes
that follow the opinions.

3. CONTEMPT OF COURT

Contempt of court involves actions that substantially obstruct
the administration of justice. They include disturbance of a judicial
proceeding by shouting in the courtroom, wilful refusal to obey a court
order to pay alimony, and refusal to answer a grand jury question
after a judge has ordered the witness to do so. Since we shall read
several major cases that arose out of citations for contempt of court,
we should know what this charge involves. '

The power of the courts to punish for contempt originated in
feudal England. At that time the power of the king was complete
and any disrespect shown the monarch by disobedience to his orders
was punishable on the spot (“summarily”’). The judges of early Eng-
land acted as agents of the king and disobeying them or their orders
was tantamount to defying the king. As the courts gained independ-
ence from the crown, the power to demand obedience was claimed
by the judiciary for itself and has been considered its prerogative
ever since. The most frequent justification for the contempt power
is that order and regularity in judicial proceedings are essential to the
proper functioning of the judicial system, and that as an independ-
ent branch of government the courts have an inherent right of self-
preservation,

A major distinction is drawn between civil contempt and criminal
contempt—though the line between them is sometimes unclear. Crim-
inal contempt occurs when the authority of the court has been chal-
lenged in such a way that the harm has already been done. This might
include abusive language in the courtroom, attempts to bribe or in-
fluence jurors, or the violation of an injunction prohibiting strikers
from entering certain premises. In such cases the contempt has al-
ready occurred and cannot be undone, and the normal sanction is im-
prisonment or a fine.

The civil contempt power is used by courts to enforce compliance
with judicial orders, as in the case of improper refusals by witnesses
to answer questions of a grand jury or at a trial. These contempts
may be treated as criminal and punished as such. Alternatively, how-
ever, the judge may order the recalcitrant party to be confined in a
civil jail and to remain there until he agrees to comply with the ju-
dicial order in question. Some imprisonments for civil contempt
have lasted for several years. At the point at which compliance is no
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longer possible—such as after a grand jury has been disbanded—
civil contempt can no longer be justified and the judge must either
release the person or begin a criminal contempt proceeding for viola-
tion of the order. It is often said in civil contempt cases that ‘‘the
prisoner carriers the keys to the jail in his own pocket”, meaning that
any time the party is prepared to obey the order, the contempt ruling
will be withdrawn and the normal judicial process will resume. The
defendant in a civil contempt proceeding has the rights of any civil
litigant, but there is no right to a jury trial. Since the action is funda-
mentally a coercive civil proceeding, courts have rejected the claim
that indefinite imprisonment is cruel and unusual punishment in vio-
lation of the Eighth Amendment to the United States Constitution.

Contempts of court may also be divided into those that occur in
the courtroom, directly and immediately affecting the judicial process,
and those that happen at a distance. This has given rise to a distine-
tion between “direct,” and “indirect” or “constructive,” contempts.
A judge who witnesses a contemptuous act within the courtroom is
permitted to find the offender guilty and to pronounce sentence on
the spot. This “summary” power is justified by the need to main-
tain order in the courtroom. The accused is usually given an oppor-
tunity to speak in his own behalf. The power to punish contempts
summarily is limited by Supreme Court rulings that without a jury
trial an offender may be sentenced to no more than six months’ im-
prisonment for contempt. If several contempts occur in the court-
room the judge may summarily impose a sentence of up to six months
for each, even though the cumulative sentence exceeds six months.

Rather than interrupt the proceeding to find litigants or attor-
neys in contempt (thereby perhaps affecting the outcome of that
case), the judge may allow the pending case to conclude—and then
call the offending parties before the bench to announce that certain
acts that occurred during the proceedings were contemptous. If the
judge waits until the end, the Supreme Court has held that his powers
are reduced. First, the cumulative sentence for multiple contempts
may not exceed six months. Second, if the contempts involved vilifi-
cation of the judge, that judge may not preside at the hearing.
Third, the judge who presides at the hearing must afford the ac-
cused notice of the charges and a reasonable opportunity to be heard.
This does not mean that a full scale trial need be held—only that the
accused be given the chance for self-defense. When the judge delays
acting, the justification of preserving order or decorum disappears
and stronger due process protections are demanded before the accused
can be imprisoned.

Another possibility is for the judge to refer the matter to the
prosecutor’s office for treatment like any other criminal case. This
route might lead to indictment, trial before a jury, and the other
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phases of the criminal process. This procedure must be used when-
ever the judge believes a sentence of longer than six months is ap-
propriate for an act of contempt.

Indirect contempts, those that occur outside the presence of the
court, cannot be punished without giving the defendant notice and an
opportunity to defend and are subject to the six months maximum.
They too may be handled as criminal matters.

For further consideration of courtroom contempt questions, see
Codispoti v. Pennsylvania, 418 U.S. 506 (1974) and Taylor v. Hayes,
418 U.S. 488 (1974) and the cases discussed therein.

Although most of our contempt questions will arise in the con-
text of a court, it is also possible to commit a contempt of a legisla-
tive branch. Contempt of the legislature also derives from English
law. Prior to 1857, each house of Congress claimed an inherent right
to punish offending individuals for contempt of that house. In such
cases the members of the offended house would vote the contempt
and the sergeant-at-arms would escort the person found in contempt
to prison facilities. Such imprisonments could not last any longer
than the session of Congress during which the contempt occurred. In
1857, Congress provided that contempt of Congress be treated as other
federal crimes. If a witness refuses to testify at a legislative hearing,
the committee before which the action took place must first vote to
seek a citation of contempt from the full house. If that chamber
agrees and votes contempt, the local prosecutor will be asked to pre-
sent the case to a grand jury and the criminal process will begin. The
statute provides for imprisonment for not less than one month nor
more than one year and a fine of no more than $1000. In this book,
we shall see two situations in which Congress considered but rejected
the possibility of proceeding against a journalist for contempt of Con-
gress.

Bibliographical Note. This book will provide relatively few ref-
erences to technical legal sources. Most legal writing is addressed
to the reader with full legal training and is more complex than is
necessary or desirable for our purposes. Moreover, much legal lit-
erature is unavailable at colleges or universities without law school
libraries. One exception is the citation to decisions of the Supreme
Court of the United States. These reports are likely to be available
in academic libraries and are vital to an understanding of the under-
lying legal questions. Those who wish to pursue more technical as-
pects of material discussed in this book may begin their search by
consulting the extensive references and bibliographies in M. Frank-
lin, Mass Media Law (1977).

Virtually every periodical devoted to activities of the media,
such as Editor & Publisher, Broadcasting, The Quill, Access, MORE,
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and the Columbia Journalism Review, faithfully reports legal devel-
opments of interest to media. This book contains numerous citations
to law-related articles in these publications, as well as in more aca-
demic publications such as Journalism Quarterly. In addition, the
FOI Digest, published bimonthly by the Freedom of Information
Center, School of Journalism of the University of Missouri, reports
legal developments and provides a bibliography of current articles,

technical and nontechnical, on recent legal developments affecting
media.

References to ethical problems occur at several points in the
book. Since these problems are discussed in other communications
courses they will not be explored at length here, but the Ethics Code
proposed by Sigma Delta Chi is reprinted in Appendix C.

B. FIRST AMENDMENT THEORY *

The role of history in constitutional interpretation varies with
the content of the provision and the force of the historical evidence.
In the case of the First Amendment the history of its gestation and
adoption adds little. Those who framed the First Amendment ap-
parently gave scant attention to such matters as seditious libel and
whether speech and press were to be treated differently. And we
cannot be certain whether the Sedition Act controversy reveals the
thinking of a decade earlier, when the First Amendment was adopted,
or a reaction against that thinking for permitting the Sedition Act.
Even if the history were absolutely clear, it need not dictate the
development of freedom of expression two centuries later. Freedom
of expression has become more important for society and for the in-
dividual as we have learned more about the nature of freedom and the
meaning of its absence.

The point is well made by Leonard Levy, whose historical re-
search has brought about so much rethinking of the development of

the First Amendment. In Legacy of Suppression he concludes (308-
09):

[T]here is no evidence to warrant the belief, nor is there valid
cause or need to believe, that the Framers possessed the ultimate
wisdom and best insights on the meaning of freedom of expres-
sion. It is enough that they gave constitutional recognition to
the principle of freedom of speech and press in unqualified and
undefined terms. That they were Blackstonians does not mean
that we cannot be Brandeisians.

* Text omissions throughout the book footnotes are omitted. When they do
arc indicated by the use of dots. appear, footnotes are numbered as in
Omitted citations are indicated by the material quoted.—Ed.

[ 1. There is no indication when
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Because of the lack of guidance from history, we today have flexibili-
ty in approaching the First Amendment, defining it, and applying it.
We shall look at a few approaches to gain some idea of their scope
and variety. This is necessary because as Emerson put it in his 1970
volume, “The outstanding fact about the First Amendment today is
that the Supreme Court has never developed any comprehensive theo-
ry of what that constitutional guarantee means and how it should be
applied in concrete cases.” We shall have occasion throughout this
book to analyze the Supreme Court’s handling of First Amendment
issues in mass media cases. For now it is sufficient to sample the ar-
ray of general approaches that have been suggested.

After the Civil War, the passage of the Thirteenth, Fourteenth,
and Fifteenth Amendments to the United States Constitution intro-
duced a series of inhibitions against state action. The Fourteenth
Amendment provided that states were forbidden to deprive persons
of life, liberty or property without ‘“due process of law’ and were
forbidden to deny any person ‘“‘equal protection of the laws.” The defi-
nition of due process of law has been evolving continually since its
first appearance in the Fifth Amendment. By the early 1930’s, the
Supreme Court had concluded that the due process clause of the Four-
teenth Amendment required states to observe the same restraints with
regard to freedom of expression that the First Amendment imposed
on the federal government. Thus, if a party charges that a state gov-
ernment has violated rights protected by the First Amendment, this
is an elliptical way of referring to rights identified in the First
Amendment that states are now obligated, by the Fourteenth Amend-
ment, to respect. Courts often use the term “First Amendment
rights” regardless of whether state or federal action is being chal-
lenged.

Since the standards imposed under the state and federal con-
stitutions are now the same, rulings applicable to one level of govern-
ment may illuminate lawsuits against the other. For example, if a
Supreme Court decision interpreting the First Amendment has con-
cluded that Congress may not coerce an editor to print a particular
statement in his newspaper, that decision would be relevant in a later
case in which a state government sought to impose the same burden
on an editor, even though the latter case technically is being decided
under the Fourteenth Amendment rather than the First Amendment.

Even though the minimal standards established by the federal
Constitution may be the same for the two governments, the state’s
own constitution could inhibit actions by the state to a greater extent
than does the federal Constitution via the Fourteenth Amendment.
Although state constitutional provisions have usually been interpreted
as having the same meaning as parallel federal provisions, occasional-
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ly a state court will interpret its own constitution as being more re-
strictive than the federal Constitution. The reverse situation has
little significance because if the state court construes its constitution
as being less rigorous than the Fourteenth Amendment, the more
stringent standards of the latter would prevail under the Supremacy
Clause.

During the nineteenth century the Supreme Court was concerned
with other issues and had no occasion to think about the First Amend-
ment. The beginning of serious awareness of First Amendment
issues coincided with the litigation provoked by the Espionage Act
of 1917 and related state statutes designed to unify the nation during
and after World War 1. The Espionage Act banned attempts to cause
insubordination in the armed forces or to obstruct military recruiting
or to conspire to achieve these results. Most of these cases, which
confronted the Court from 1919 until the mid-1920’s, involved radical
speakers who opposed the war effort and criticized the political
and economic structure of the country.

In early cases the Court seemed to suggest that language could
be subjected to criminal liability only if the words uttered created a
clear and present danger of an evil the state might properly prevent.
The statutes that gave rise to these cases did not specifically address
the question of liability for words. Then came Gitlow v. New York,
268 U.S. 652 (1925). Gitlow was the business manager of a news-
paper that was published by the Left Wing Section of the Socialist
Party. One issue carried a ‘“Manifesto” urging a Communist revolu-
tion in the United States. Gitlow was convicted under New York’s
Criminal Anarchy Act which, among other things, made it a crime to
advocate the overthrow of the government by violence. He argued
that this publication had not caused any danger at all, much less one
that was clear and present. The majority decided that the clear and
present danger test was not applicable to cases in which the legisla-
ture had explicitly found that certain language was dangerous:

By enacting the present statute the State has determined,
through its legislative body, that utterances advocating the over-
throw of organized government by force, violence and unlawful
means, are so inimical to the general welfare and involve such
danger of substantive evil that they may be penalized in the ex-
ercise of its police power. That determination must be given
great weight. Every presumption is to be indulged in favor of
the validity of the statute. [ ] And the case is to be consid-
ered “in the light of the principle that the State is primarily the
judge of regulations required in the interest of public safety
and welfare;” and that its police “statutes may only be declared
unconstitutional where they are arbitrary or unreasonable at-
tempts to exercise authority vested in the State in the public in-
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terest.”” [ ] That utterances inciting to the overthrow of or-
ganized government by unlawful means, present a sufficient dan-
ger of substantive evil to bring their punishment within the range
of legislative discretion, is clear. Such utterances, by their very
nature, involve danger to the public peace and to the security of
the State. They threaten breaches of the peace and ultimate revo-
lution. And the immediate danger is none the less real and sub-
stantial, because the effect of a given utterance cannot be ac-
curately foreseen. The State cannot reasonably be required to
measure the danger from every such utterance in the nice bal-
ance of a jeweler’s scale. A single revolutionary spark may
kindle a fire that, smouldering for a time, may burst into a
sweeping and destructive conflagration. It cannot be said that
the State is acting arbitrarily or unreasonably when in the exer-
cise of its judgment as to the measures necessary to protect the
public peace and safety, it seeks to extinguish the spark without
waiting until it has enkindled the flame or blazed into the con-
flagration. It cannot reasonably be required to defer the adop-
tion of measures for its own peace and safety until the revolution-
ary utterances lead to actual disturbances of the public peace or
imminent and immediate danger. of its own destruction; but it
may, in the exercise of its judgment, suppress the threatened
danger in its incipiency.

In other words, when the legislative body has deter-
mined generally, in the constitutional exercise of its discretion,
that utterances of a certain kind involve such danger of substan-
tive evil that they may be punished, the question whether any
specific utterance coming within the prohibited class is likely,
in and of itself, to bring about the substantive evil, is not open to
consideration. It is sufficient that the statute itself be constitu-
tional and that the use of the language comes within its prohibi-
tion.

It is clear that the question in such cases is entirely differ-
ent from that involved in those cases where the statute merely
prohibits certain acts involving the danger of substantive evil,
without any reference to language itself, and it is sought to apply
its provisions to language used by the defendant for the purpose
of bringing about the prohibited results. There, if it be con-
tended that the statute cannot be applied to the language used
by the defendant because of its protection by the freedom of
speech or press, it must necessarily be found, as an original ques-
tion, without any previous determination by the legislative body,
whether the specific language used involved such likelihood of
bringing about the substantive evil as to deprive it of the con-



68

THE JUDICIAL SYSTEM Ch. 2

stitutional protection. In such cases it has been held that the
general provisions of the statute may be constitutionally applied
to the specific utterance of the defendant if its natural tendency
and probable effect was to bring about the substantive evil which
the legislative body might prevent.

Justice Holmes, with whom Justice Brandeis joined, dissented

in an opinion that rejected a “natural tendency’ test:

. . . Ithink that the criterion sanctioned by the full Court
in Schenck v. United States, 249 U.S. 47, 52, applies. “The ques-
tion in every case is whether the words used are used in such cir-
cumstances and are of such a nature as to create a clear and pres-
ent danger that they will bring about the substantive evils that
[the State] has a right to prevent.” It is true that in my opin-
ion this criterion was departed from in Abrams v. United States,
250 U.S. 616, but the convictions that I expressed in that case
are too deep for it to be possible for me as yet to believe that it
and Schaefer v. United States, 251 U.S. 466, have settled the law.
If what I think the correct test is applied, it is manifest that there
was no present danger of an attempt to overthrow the govern-
ment by force on the part of the admittedly small minority who
shared the defendant’s views. It is said that this manifesto was
more than a theory, that it was an incitement. Every idea is an
incitement. It offers itself for belief and if believed it is acted
on unless some other belief outweighs it or some failure of energy
stifles the movement at its birth. The only difference between the
expression of an opinion and an incitement in the narrower sense
is the speaker’s enthusiasm for the result. Eloquence may set
fire to reason. But whatever may be thought of the redundant
discourse before us it had no chance of starting a present con-
flagration. If in the long run the beliefs expressed in proletarian
dictatorship are destined to be accepted by the dominant forces
of the community, the only meaning of free speech is that they
should be given their chance and have their way.

Among the most influential attacks on measures like the Espion-

age Act and New York’s Criminal Anarchy Act from outside the Court
was Zechariah Chafee’s Freedom of Speech (1921), reprinted in 1941.
Chafee (1885-1957) was a professor at the Harvard Law School.
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FREE SPEECH IN THE UNITED STATES

Zechariah Chafee
31-35, 564-65 (1941).

The true meaning of freedom of speech seems to be this. One of
the most important purposes of society and government is the discov-
ery and spread of truth on subjects of general concern. This is possi-
ble only through absolutely unlimited discussion, for, as Bagehot
points out, once force is thrown into the argument, it becomes a mat-
ter of chance whether it is thrown on the false side or the true, and
truth loses all its natural advantage in the contest. Nevertheless,
there are other purposes of government, such as order, the training
of the young, protection against external aggression. Unlimited dis-
cussion sometimes interferes with these purposes, which must then be
balanced against freedom of speech, but freedom of speech ought to
weigh very heavily in the scale. The First Amendment gives binding
force to this principle of political wisdom.

Or to put the matter another way, it is useless to define free
speech by talk about rights. The agitator asserts his constitutional
right to speak, the government asserts its constitutional right to wage
war. The result is a deadlock. . . . To find the boundary line of
any right, we must get behind rules of law to human facts. In our
problem, we must regard the desires and needs of the individual hu-
man being who wants to speak and those of the great group of human
beings among whom he speaks. That is, in technical language, there
are individual interests and social interests, which must be balanced
against each other, if they conflict, in order to determine which inter-
est shall be sacrificed under the circumstances and which shall be pro-
tected and become the foundation of a legal right. It must nev-
er be forgotten that the balancing cannot be properly done unless all
the interests involved are adequately ascertained, and the great evil
of all this talk about rights is that each side is so busy denying the
nther’s claim to rights that it entirely overlooks the human desires
and needs behind that claim.

The rights and powers of the Constitution, aside from the por-
tions which create the machinery of the federal system, are largely
means of protecting important individual and social interests, and be-
cause of this necessity of balancing such interests the clauses cannot
be construed with absolute literalness.

The First Amendment protects two kinds of interests in free
speech. There is an individual interest, the need of many men to ex-
press their opinions on matters vital to them if life is to be worth liv-
ing, and a social interest in the attainment of truth, so that the coun-
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try may not only adopt the wisest course of action but carry it out in
the wisest way. This social interest is especially important in war
time. Even after war has been declared there is bound to be a con-
fused mixture of good and bad arguments in its support, and a wide
difference of opinion as to its objects. Truth can be sifted out from
falsehood only if the government is vigorously and constantly cross-
examined, so that the fundamental issues of the struggle may be
clearly defined, and the war may not be diverted to improper ends, or
conducted with an undue sacrifice of life and liberty, or prolonged
after its just purposes are accomplished. Legal proceedings prove
that an opponent makes the best cross-examiner. Consequently it is
a disastrous mistake to limit criticism to those who favor the war.
Men bitterly hostile to it may point out evils in its management like
the secret treaties, which its supporters have been too busy to
unearth. If a free canvassing of the aims of the war by its oppo-
nents is crushed by the menace of long imprisonment, such evils, even
though made public in one or two newspapers, may not come to the
attention of those who had power to counteract them until too late.

The great trouble with most judicial construction of the Espio-
nage Act is that this social interest has been ignored and free speech
has been regarded as merely an individual interest, which must readi-
ly give way like other personal desires the moment it interferes with
the social interest in national safety.

The true boundary line of the First Amendment can be fixed
only when Congress and the courts realize that the principle on which
speech is classified as lawful or unlawful involves the balancing
against each other of two very important social interests, in public
safety and in the search for truth. Every reasonable attempt should
be made to maintain both interests unimpaired, and the great interest
in free speech should be sacrificed only when the interest in public
safety is really imperiled, and not, as most men believe, when it is
barely conceivable that it may be slightly affected. In war time,
therefore, speech should be unrestricted by the censorship or by pun-
ishment, unless it is clearly liable to cause direct and dangerous inter-
ference with the conduct of the war.

Thus our problem of locating the boundary line of free speech
is solved. It is fixed close to the point where words will give rise to
unlawful acts. . . . We can insist upon various procedural safe-
guards which make it more probable that a tribunal will give the val-
ue of open discussion its proper weight in the balance. Fox’s Libel
Act is such a safeguard. . . . And we can with certitude declare
that the First Amendment forbids the punishment of words merely for
their injurious tendencies. The history of the Amendment and the po-
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litical function of free speech corroborate each other and make this
conclusion plain.

This brings me to my final argument for freedom of speech. It
creates the happiest kind of country. It is the best way to make men
and women love their country.

. You make men love their government and their coun-
try by giving them the kind of government and the kind of country
that inspire respect and love: a country that is free and unafraid,
that lets the discontented talk in order to learn the causes for their
discontent and end those causes, that refuses to impel men to spy on
their neighbors, that protects its citizens vigorously from harmful
acts while it leaves the remedies for objectionable ideas to counter-
argument and time.

Notes and Questions

1. The argument made by Chafee is descended from that of Milton:
that freedom of expression is essential to the emergence of truth and
advancement of knowledge. This is often referred to as “the market-
place of ideas” concept, a theme restated by Mr. Justice Holmes in a
World War I case, Abrams v. United States, 250 U.S. 616 (1919):
“[T]he ultimate good desired is better reached by free trade in
ideas—that the best test of truth is the power of thought to get itself
accepted in the competition of the market.” This productive clash of
ideas is also described as ‘“‘the self-righting process.” Are these mod-
ern American arguments closer to a “Miltonian faith” in an objec-
tively discoverable truth that can defeat error, or to Locke’s assertion
that the imperfections of human knowledge require an openness to
new ideas? Compare Judge Hand’s suggestion that the spirit of lib-
erty is “the spirit which is not too sure that it is right.” For an il-
luminating insight into the views of the First Amendment held by
Justice Holmes, Judge Learned Hand, and Professor Chafee, see
Gunther, Learned Hand and the Origins of Modern First Amendment
Doctrine: Some Fragments of History, 27 Stan.L.Rev. 719 (1975).

2. Chafee questions Milton’s argument “because truth does not
seem to emerge from a controversy in the automatic way [his] logic
would lead us to expect,” and he concludes that “Reason is more im-
perfect than we used to believe. Yet it still remains the best guide
we have, better than our emotions, better even than patriotism, better
than any single human guide, however exalted his position.” Free
Speech in the United States 559-61 (1941).

Can the marketplace be relied on to produce truth under modern
conditions? Is any other mechanism likely to serve this purpose at
least as well?
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3. Chafee's final argument for freedom, which appears almost as an
afterthought in this excerpt, was given more prominence in his lat-
er works as ‘‘the strongest of all”: the preservation of a country with
“fewer suspicions, animosities, informers, heresy trials, and more
scope for initiative and originality.” See “Thirty-Five Years with
Freedom of Speech” 34 (1952).

4. Much of Chafee’s discussion in this excerpt is centered on ‘“locat-
ing a boundary line of free speech.” He assumes the obvious necessi-
ty of drawing such a line—somewhere. Why must such a boundary
be set? Did others disagree?

5. The primary function of the judiciary is to resolve disputes in a
way that is, and appears to be, consistent with rational policies rather
than caprice or bias. If courts were merely arbiters solving individ-
ual disputes, ad hoc decision-making might be desirable since it would
give the greatest weight to the individual claims at stake in a par-
ticular controversy. But there is more to the question. Broadly based
and predictable decisions enable others to act with some assurance
that they know what the rules are. This suggests a need to consider
both the general and the particular in deciding cases. Similar rulings
in similar situations convey a sense of fairness to litigants. Tensions
between the general and the particular are suggested in P. Freund,
The Supreme Court of the United States 89 (1961), discussing the
Court:

It serves as a symbol, and particularly so in the area of civil
liberties. When great classic utterances in this field are invoked,
the English are apt to call upon Milton and Mill, while we are
likely to summon up Holmes and Hughes and Brandeis. Jeffer-
son apart, our preceptors in civil liberties have tended to be
judges, whose opinions imponderably but surely influence our
course of action far beyond the occasions that have called them
forth. Of course the Court does not sit as a symbol or to compose
for the anthologies. We accept the Court as a symbol in the meas-
ure, that, while performing its appointed tasks, it manages at the
same time to articulate and rationalize the aspirations reflected
in the Constitution.

6. Aside from cases arising out of the Espionage Act and similar
state statutes like that in Gitlow, during the 1920’s the Supreme Court
was preoccupied largely with challenges to governmental regulation
of economic activity, a problem that had been simmering since the
1860’s. In the 1930’s the economic upheaval of the depression and
political changes accompanying the New Deal, along with new social
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attitudes, greatly changed the nature of the cases reaching the Su-
preme Court and the decisions of that Court.

A new majority of the justices was more receptive to economic
legislation. Perhaps the most explicit statement of the change is to be
found in United States v. Carolene Products Co., 304 U.S. 144 (1938),
involving the validity of the federal Filled Milk Act. In upholding
the Act, Justice Stone, writing the opinion for the majority, stated:

[R]egulatory legislation affecting ordinary commercial trans-
actions is not to be pronounced unconstitutional unless in the
light of the facts made known or generally assumed it is of such
a character as to preclude the assumption that it rests upon some
rational basis within the knowledge and experience of the legis-
lators.

At this point Justice Stone appended what has become one of the Su-
preme Court’s most famous footnotes:

There may be narrower scope for operation of the presump-
tion of constitutionality when legislation appears on its face to
be within a specific prohibition of the Constitution, such as those
of the first ten amendments, which are deemed equally specific
when held to be embraced within the Fourteenth.

It is unnecessary to consider now whether legislation which
restricts those political processes which can ordinarily be ex-
pected to bring about repeal of undesirable legislation, is to be
subjected to more exacting judicial scrutiny under the general
prohibitions of the Fourteenth Amendment than are most other
types of legislation.

What might “more exacting judicial scrutiny” mean?

7. Chafee’s discussion of the process of balancing interests is the
process that we will encounter most often in our study of Supreme
Court decisions. Chafee’s focus on the interests at stake in the indi-
vidual case is commonly characterized as “ad hoc” balancing: the
specific interests applicable to the facts of the particular case are
considered. A more general process, called ‘“definitional” balancing,
is also utilized. Here the interests analyzed transcend the merits of a
particular case. Rather than asking, for example, whether the value
of speech in a particular case outweighed the arguments for proscrib-
ing it, the Court might generalize and consider the values of that cat-
egory of speech, or that category of speaker, and develop a more gen-
eral analysis. This approach makes it easier to predict outcomes be-
cause of the explicit generalized quality of the decision.

8. Gerald Gunther opposes highly specific balancing, but also objects

to definitional balancing because it might lead to such unduly broad

generalizations as Justice Murphy’s statement in Chaplinsky v. New
Franktin First Amend.—Fourth Estate MCB—4
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Hampshire, 315 U.S. 568 (1942), that there were ‘“certain well-de-
fined and narrowly limited classes of speech” that “have never been
thought to raise any Constitutional problem. These include the lewd
and obscene, the profane, the libelous, and the insulting or ‘fighting
words’ . . ..” This language, which later raised problems, may
reflect undue attention to broad categories rather than to the facts of
each case. Professor Gunther suggests a middle ground: “A Su-
preme Court opinion should strive for more than a ‘fair balancing’ in
the individual case before the Court. It should also provide the maxi-
mum possible guidance for lower courts and litigants, An excessively
particularized opinion lacks that quality. There must at least be an
articulation of the criteria that guide the resolution of the value con-
flicts in a particular case . . . . Moreover, especially when sen-
sitive First Amendment values are involved, the risks of case-by-case
adjudication may be too great and broader prophylactic rules may be
appropriate.” The judge “must guard against succumbing to ex-
cessive particularization and losing sight of the weighty reasons
for greater generality.” Gunther, In Search of Judicial Quality on a
Changing Court: The Case of Justice Powell, 24 Stan.L.Rev. 1001,
102627 (1972).

9. What appear to be the strengths and weaknesses of the various
balancing approaches?

10. Whatever type of balancing is utilized, the process requires con-
sideration of how to value the several factors. In the early 1940’s
several justices of the Supreme Court came to refer to speech as hav-
ing a “preferred position” in constitutional adjudication. This did
not mean that claims of free speech always prevailed over counter-
vailing interests, but rather that government regulation of speech
was to receive “more exacting scrutiny” than government regulation
in certain other areas. The issue came to the forefront in Kovacs v.
Cooper, 336 U.S. 77 (1949), in which the Court upheld the validity of
a local ordinance regulating, but not prohibiting, use of sound trucks.
Justice Frankfurter, in a concurring opinion, attacked the “preferred
position” language of the majority because he feared it was leading
justices to view government restraint in the speech area as presump-
tively invalid. Though he could not accept such a presumption, Jus-
tice Frankfurter did recognize that speech was an interest different
from others protected by the Bill of Rights:

Behind the notion sought to be expressed by the formula as
to “the preferred position of freedom of speech” lies a relevant
consideration in determining whether an enactment relating to
the liberties protected by the Due Process Clause of the Four-
teenth Amendment is violative of it. In law also, doctrine is illu-
minated by history. The ideas now governing the constitutional
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protection of freedom of speech derive essentially from the opin-
ions of Mr. Justice Holmes.

The philosophy of his opinions on that subject arose from a
deep awareness of the extent to which sociological conclusions
are conditioned by time and circumstance. Because of this
awareness Mr, Justice Holmes seldom felt justified in opposing
his own opinion to economic views which the legislature embod-
ied in law. But since he also realized that the progress of civili-
zation is to a considerable extent the displacement of error which
once held sway as official truth by beliefs which in turn have
yielded to other beliefs, for him the right to search for truth was
a different order than some transient economic dogma. And
without freedom of expression, thought becomes checked and
atrophied. Therefore, in considering what interests are so fun-
damental as to be enshrined in the Due Process Clause, those lib-
erties of the individual which history has attested as the indis-
pensable conditions of an open as against a closed society come to
this Court with a momentum for respect lacking when appeal
is made to liberties which derive merely from shifting economic
arrangements. Accordingly, Mr. Justice Holmes was far more
ready to find legislative invasion where free inquiry was in-
volved than in the debatable area of economics. [ ]

The objection to summarizing this line of thought by the
phrase “the preferred position of freedom of speech” is that it
expresses a complicated process of constitutional adjudication by
a deceptive formula. And it was Mr. Justice Holmes who ad-
monished us that “To rest upon a formula is a slumber that pro-
longed, means death.” Collected Legal Papers, 306. Such a for-
mula makes for mechanical jurisprudence.

How might the Frankfurter approach to a statute restricting speech
differ from that of justices who espoused the “preferred position”
view ?

11. Other justices have found special significance in the First
Amendment. Discussing the various parts of the Constitution, Jus-
tice Cardozo observed that “one may say that [freedom of speech] is
the matrix, the indispensable condition, of nearly every other form of
freedom. With rare aberrations a pervasive recognition of that truth
can be traced in our history, political and legal.” Palko v. Connecti-
cut, 302 U.S. 319, 327 (1937).

12. Perhaps the most expansive judicial view of the history of free
expression, elaborating the famous “clear and present danger” ap-
proach, was the concurring opinion of Justice Brandeis, joined by
Justice Holmes, in the Whitney case. It involved a prosecution for
advocating criminal syndicalism.



76 THE JUDICIAL SYSTEM Ch. 2

WHITNEY v. CALIFORNIA

Supreme Court of the United States, 1927.
274 U.S. 357, 375-77, 47 S.Ct. 641, 648-649, 71 1.Ed.2d 1095.

MR. JUSTICE BRANDEIS, concurring.

Those who won our independence believed that the final end of
the State was to make men free to develop their faculties; and that
in its government the deliberative forces should prevail over the arbi-
trary. They valued liberty both as an end and as a means. They be-
lieved liberty to be the secret of happiness and courage to be the se-
cret of liberty. They believed that freedom to think as you will and
speak as you think are means indispensable to the discovery and
spread of political truth; that without free speech and assembly dis-
cussion would be futile; that with them, discussion affords ordinarily
adequate protection against the dissemination of noxious doctrine;
that the greatest menace to freedom is an inert people; that public
discussion is a political duty; and that this should be a fundamental
principle of the American government.? They recognized the risks to
which all human institutions are subject. But they knew that order
cannot be secured merely through fear of punishment for its infrac-
tion; that it is hazardous to discourage thought, hope and imagina-
tion; that fear breeds repression; that repression breeds hate; that
hate menaces stable government; that the path of safety lies in the
opportunity to discuss freely supposed grievances and proposed reme-
dies; and that the fitting remedy for evil counsels is good ones. Be-
lieving in the power of reason as applied through public discussion,
they eschewed silence coerced by law—the argument of force in its
worst form. Recognizing the occasional tyrannies of governing ma-
jorities, they amended the Constitution so that free speech and as-
sembly should be guaranteed.

Fear of serious injury cannot alone justify suppression of free
speech and assembly. Men feared witches and burnt women. It is
the function of speech to free men from the bondage of irrational
fears. To justify suppression of free speech there must be reason-
able ground to fear that serious evil will result if free speech is prac-
ticed. There must be reasonable ground to believe that the danger
apprehended is imminent. There must be reasonable ground to be-
lieve that the evil to be prevented is a serious one. Every denuncia-

2, Compare Thomas Jefferson: “We nal act produced by the false reason-
have nothing to fear from the demor- ings; these are safer corrections than
alizing reasonings of some, if others the conscience of the judge.” Quoted
are left free to demonstrate their er- by Charles A. Beard, The Nation, July

rors and especially when the law 7, 1926, vol. 123, p. 8. .
stands ready to punish the first crimi-
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tion of existing law tends in some measure to increase the probability
that there will be violation of it. Condonation of a breach enhances
the probability. Expressions of approval add to the probability.
Propagation of the criminal state of mind by teaching syndicalism in-
creases it. Advocacy of law-breaking heightens it still further. But
even advocacy of violation, however reprehensible morally, is not a
justification for denying free speech where the advocacy falls short
of incitement and there is nothing to indicate that the advocacy
would be immediately acted on. The wide difference between advoca-
¢y and incitement, between preparation and attempt, between assem-
bling and conspiracy, must be borne in mind. In order to support a
finding of clear and present danger it must be shown either that
immediate serious violence was to be expected or was advocated, or
that the past conduct furnished reason to believe that such advocacy
was then contemplated.

Those who won our independence by revolution were not cow-
ards. They did not fear political change. They did not exalt order
at the cost of liberty. To courageous, self-reliant men, with confi-
dence in the power of free and fearless reasoning applied through the
processes of popular government, no danger flowing from speech can
be deemed clear and present, unless the incidence of the evil appre-
hended is so imminent that it may befall before there is opportunity
for full discussion. If there be time to expose through discussion the
falsehood and fallacies, to avert the evil by the processes of education,
the remedy to be applied is more speech, not enforced silence. Only
an emergency can justify repression. Such must be the rule if au-
thority is to be reconciled with freedom.+ Such, in my opinion, is the
command of the Constitution. It is therefore always open to Ameri-
cans to challenge a law abridging free speech and assembly by show-
ing that there was no emergency justifying it.

Moreover, even imminent danger cannot justify resort to prohi-
bition of these functions essential to effective democracy, unless the
evil apprehended is relatively serious. Prohibition of free speech and
assembly is a measure so stringent that it would be inappropriate as
the means for averting a relatively trivial harm to society. A police
measure may be unconstitutional merely because the remedy, al-
though effective as means of protection, is unduly harsh or oppres-
sive. Thus, a State might, in the exercise of its police power, make
any trespass upon the land of another a crime, regardless of the re-
sults or of the intent or purpose of the trespasser. It might, also,
punish an attempt, a conspiracy, or an incitement to commit the
trespass. But it is hardly conceivable that this Court would hold con-
stitutional a statute which punished as a felony the mere voluntary

4. Compare Z. Chafee, Jr., “Freedom of 285; H. J. Laski, “Grammar of Poli-
Speech”, pp. 24-39, 207-221, 228, 262- tics”, pp. 120, 121,
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assembly with a society formed to teach that pedestrians had the
moral right to cross unenclosed, unposted, waste lands and to advo-
cate their doing so, even if there was imminent danger that advocacy
would lead to a trespass. The fact that speech is likely to result in
some violence or in destruction of property is not enough to justify
its suppression. There must be the probability of serious injury to
the State. Among free men, the deterrents ordinarily to be applied
to prevent crime are education and punishment for violations of the
law, not abridgement of the rights of free speech and assembly.

Notes and Questions

1. Is the clear and present danger test formulated by Justice Bran-
deis a kind of balancing test?

2. Paul Freund is dissatisfied with the clear and present danger
test. He has suggested that the classic example of falsely crying
“Fire!” in a crowded theater is not a helpful example because it “is
not the ordinary communication of information, or argument, or ex-
hortation, or entertainment. It is in the nature of a preset signal to
action, which could have been conveyed by lanterns in a belfry.”
Would the same analysis apply to a press report in wartime that a
troop transport is sailing at a certain hour from a certain port?

Professor Freund also notes that several relevant factors are not
explicitly part of the test. For example, the test “does not analyze
the causal link between the speech and the danger: although the
speech may be moderate and rational, the audience may be hostile
and emotional.”

Finally, and perhaps most importantly for our purposes, he notes
that the clear and present danger test, although “it has its uses in the
area of seditious speech where it arose, is not a broad-spectrum sov-
ereign remedy for such other complaints as defamation, obscenity, and
invasions of privacy, where the complex of interests at stake requires
closer diagnosis and more refined treatment.” Freund, The Great
Disorder of Speech, 44 The American Scholar 541, 544—45 (1975).
See also P. Freund, The Supreme Court of the United States 42—44
(1961) in which he observes that “No matter how rapidly we utter
the phrase . . . or how closely we hyphenate the words, they
are not a substitute for the weighing of values.”

3. In Dennis v. United States, 341 U.S. 494 (1951), the plurality
opinion refused to apply the Brandeis approach to a prosecution of 11
leading members of the Communist Party for conspiring to advocate
the forcible overthrow of the government of the United States. Jus-
tices Brandeis and Holmes wrote in cases involving “comparatively
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isolated” events ‘bearing little relation . . . to any substantial
threat to the safety of the community. . . . They were not con-
fronted with any situation comparable to the instant one—the devel-
opment of an apparatus designed and dedicated to the overthrow of
the Government, in the context of world crisis after crisis.” Instead
of the Brandeis formulation, the plurality adopted a test framed by
Judge Learned Hand in the lower court decision in Dennis: “In each
case [courts] must ask whether the gravity of the ‘evil,’ discounted
by its improbability, justifies such invasion of free speech as is neces-
sary to avoid the danger.”

4. Some have rejected attempts to proscribe certain speech. Profes-
sor Alexander Meiklejohn, like the other commentators quoted in this
section, was distressed by the political and social pressures of the
“cold war,” and he proposed still another approach to free speech.
Professor Meiklejohn (1872-1964) taught Philosophy at several uni-
versities and was President of Amherst College.

FREE SPEECH AND ITS RELATION TO SELF-
GOVERNMENT

Alexander Meiklejohn *

2227, 37-39, 88-89 (1948).

The difficulties of the paradox of freedom as applied to speech
may perhaps be lessened if we now examine the procedure of the tra-
ditional American town meeting. That institution is commonly, and
rightly, regarded as a model by which free political procedures may

be measured. It is self-government in its simplest, most obvious
form. 4

In the town meeting the people of a community assemble to dis-
cuss and to act upon matters of public interest—roads, schools, poor-
houses, health, external defense, and the like. Every man is free to
come. They meet as political equals. Each has a right and a duty to
think his own thoughts, to express them, and to listen to the argu-
ments of others. The basic principle is that the freedom of speech
shall be unabridged. And yet the meeting cannot even be opened un-
less, by common consent, speech is abridged. A chairman or modera-
tor is, or has been, chosen. He “calls the meeting to order.” And the
hush which follows that call is a clear indication that restrictions
upon speech have been set up. The moderator assumes, or arranges,

* Abridged from pp. 22-27, 37-39, 88-89 john., © Copyright 1948 by Harper &
in Free Speech and Its Relation to Row, Publishers, Inc. By permission
Self-Government by Alexander Meikle- of the publishers.
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that in the conduct of the business, certain rules of order will be ob-
served. Except as he is overruled by the meeting as a whole, he will
enforce those rules. His business on its negative side is to abridge
speech. For example, it is usually agreed that no one shall speak un-
less “recognized by the chair.” Also, debaters must confine their re-
marks to “the question before the house.” If one man ‘“has the
floor,” no one else may interrupt him except as provided by the rules.
The meeting has assembled, not primarily to talk, but primarily by
means of talking to get business done. And the talking must be regu-
lated and abridged as the doing of the business under actual condi-
tions may require. If a speaker wanders from the point at issue, if
he is abusive or in other ways threatens to defeat the purpose of the
meeting, he may be and should be declared “out of order.”” He must
then stop speaking, at least in that way. And if he persists in
breaking the rules, he may be “denied the floor” or, in the last re-
sort, “thrown out” of the meeting. The town meeting, as it seeks for
freedom of public discussion of public problems, would be wholly in-
effectual unless speech were thus abridged. It is not a Hyde Park.
It is a parliament or congress. It is a group of free and equal men,
cooperating in a common enterprise, and using for that enterprise re-
sponsible and regulated discussion. It is not a dialectical free-for-all.
1t is self-government.

These speech-abridging activities of the town meeting indicate
what the First Amendment to the Constitution does not forbid. When
self-governing men demand freedom of speech they are not saying
that every individual has an unalienable right to speak whenever,
wherever, however he chooses.

What, then, does the First Amendment forbid? Here again the
town meeting suggests an answer. That meeting is called to discuss
and, on the basis of such discussion, to decide matters of public poli-
cy. For example, shall there be a school? Where shall it be located?
Who shall teach? What shall be taught? The community has agreed
that such questions as these shall be freely discussed and that, when
the discussion is ended, decision upon them will be made by vote of
the citizens. Now, in that method of political self-government, the
point of ultimate interest is not the words of the speakers, but the
minds of the hearers. The final aim of the meeting is the voting of
wise decisions. . . . As the self-governing community seeks, by
the method of voting, to gain wisdom in action, it can find it only in
the minds of its individual citizens. If they fail, it fails. That is
why freedom of discussion for those minds may not be abridged.

The First Amendment, then, is not the guardian of unregulated
talkativeness. It does not require that, on every occasion, every citi-
zen shall take part in public debate. Nor can it even give assurance
that everyone shall have opportunity to do so. If, for example, at a
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town meeting, twenty like-minded citizens have become a “party,”
and if one of them has read to the meeting an argument which they
have all approved, it would be ludicrously out of order for each of the
others to insist on reading it again. . . . What is essential is
not that everyone shall speak, but that everything worth saying shall
be said. . . . And this means that though citizens may, on oth-
er grounds, be barred from speaking, they may not be barred because
their views are thought to be false or dangerous. . . . When
men govern themselves, it is they—and no one else—who must pass
judgment upon unwisdom and unfairness and danger. And that
means that unwise ideas must have a hearing as well as wise ones,
unfair as well as fair, dangerous as well as safe, un-American as well
as American. Just so far as, at any point, the citizens who are to de-
cide an issue are denied acquaintance with information or opinion or
doubt or disbelief or criticism which is relevant to that issue, just so
far the result must be ill-considered, ill-balanced planning for the
general good. It ts that mutilation of the thinking process of the
community against which the First Amendment to the Constitution is
directed. The principle of the freedom of speech springs from the
necessities of the program of self-government. It is not a Law of
Nature or of Reason in the abstract. It is a deduction from the basic
American agreement that public issues shall be decided by universal
suffrage.

[Meiklejohn discusses the privilege of freedom of speech and de-
bate guaranteed to members of Congress by Article I, section 6 of the
Constitution, which he describes as ‘‘absolute and unconditional.””]

And that fact throws strong and direct light upon the provisions
of the First Amendment that the public discussions of “citizens’ shall
have the same immunity. In the last resort, it is not our representa-
tives who govern us. We govern ourselves, using them. And we do
so in such ways as our own free judgment may decide. And, that
being true, it is essential that when we speak in the open forum, we
“shall not be questioned in any other place.” It is not enough for us,
as self-governing men, that we be governed wisely and justly, by
someone else, We insist on doing our own governing. The freedom
which we grant to our representatives is merely a derivative of the
prior freedom which belongs to us as voters. In spite of all the dan-
gers which it involves, Article 1, section 6, suggests that the First
Amendment means what it says: In the field of common action, of
public discussion, the freedom of speech shall not be abridged.

And, second, the Fifth Amendment—by contrast of meaning,
rather than by similarity—throws light upon the First. By the rele-
vant clause of the Fifth Amendment we are told that no person with-
in the jurisdiction of the laws of the United States may be “deprived
of life, liberty, or property, without due process of law.” And, what-



82 THE JUDICIAL SYSTEM Ch. 2

ever may have been the original reference of the term ‘liberty,” as
used in that sentence when it was written, it has been, in recent
times, construed by the Supreme Court to include “the liberty of
speech.” The Fifth Amendment is, then, saying that the people of
the United States have a civil liberty of speech which, by due legal
process, the government may limit or suppress. But this means that,
under the Bill of Rights, there are two freedoms, or liberties, of
speech, rather than only one. There is a “freedom of speech” which
the First Amendment declares to be non-abridgable. But there is
also a “liberty of speech” which the Fifth Amendment declares to be
abridgable. And for the inquiry in which we are engaged, the dis-
tinction between these two, the fact that there are two, is of funda-
mental importance. The Fifth Amendment, it appears, has to do
with a class of utterances concerning which the legislature may, legit-
imately, raise the question, ‘“Shall they be endured?’ The First
Amendment, on the other hand, has to do with a class of utterances
concerning which that question may never legitimately be raised.

The nature of this difference comes to light if we note that the
“liberty” of speech which is subject to abridgment is correlated, in
the Fifth Amendment, with our rights to “life” and “property.”
These are private rights. They are individual possessions. And
there can be no doubt that among the many forms of individual ac-
tion and possession which are protected by the Constitution—not
from regulation, but from undue regulation—the right to speak one’s
mind as one chooses is esteemed by us as one of our most highly cher-
ished private possessions. Individuals have, then, a private right of
speech which may on occasion be denied or limited, though such limi-
tations may not be imposed unnecessarily or unequally. So says the
Fifth Amendment. But this limited guarantee of the freedom of a
man’s wish to speak is radically different in intent from the unlimit-
ed guarantee of the freedom of public discussion, which is given by
the First Amendment. The latter, correlating the freedom of speech
in which it is interested with the freedom of religion, of press, of as-
sembly, of petition for redress of grievances, places all these alike be-
yond the reach of legislative limitation, beyond even the due process
of law. With regard to them, Congress has no negative powers what-
ever. There are, then, in the theory of the Constitution, two radical-
ly different kinds of utterances. The constitutional status of a mer-
chant advertising his wares, of a paid lobbyist fighting for the ad-
vantage of his client, is utterly different from that of a citizen who is
planning for the general welfare. And from this it follows that the
Constitution provides differently for two different kinds of “freedom
of speech.”
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No one can deny that the winning of the truth is im-
portant for the purposes of self-government. But that is not our
deepest need. Far more essential, if men are to be their own rulers,
is the demand that whatever truth may become available shall be
placed at the disposal of all the citizens of the community. The First
Amendment is not, primarily, a device for the winning of new truth,
though that is very important. It is a device for the sharing of
whatever truth has been won. Its purpose is to give to every voting
member of the body politic the fullest possible participation in the
understanding of those problems with which the citizens of a self-
governing society must deal. When a free man is voting, it is not
enough that the truth is known by someone else, by some scholar or
administrator or legislator. The voters must have it, all of them.
The primary purpose of the First Amendment is, then, that all the
citizens shall, so far as possible, understand the issues which bear
upon our common life. That is why no idea, no opinion, no doubt, no
belief, no counterbelief, no relevant information, may be kept from
them. Under the compact upon which the Constitution rests, it is
agreed that men shall not be governed by others, that they shall gov-
ern themselves. .

Notes and Questions

1. In addition to relying on the legislators’ privilege of Article I, §
6, Meiklejohn cited other sections in support of his interpretation of
the First Amendment: the Preamble, which indicated that the “peo-
ple” are forming the government; the Tenth Amendment, which pro-
vides that some powers are reserved to the “people” as well as to the
states; Article I, § 2, which provides that the House of Representa-
tives be chosen “by the people of the several States,” and the Priv-
ileges and Immunities clause of the Fourteenth Amendment. See
The First Amendment Is An Absolute, 1961 Supreme Court Review
245, 253-54 and Political Speech and Its Relation to Self-Govern-
ment 59-61 (1948).

2. How far does Meiklejohn carry his metaphor of the town meet-
ing? At one point he rejects an analogy to “Hyde Park.” Is our en-
tire process of self-government one continuing “town meeting?”
Does this analysis leave room for First Amendment protection of the
type of unrestricted soapbox oratory of Hyde Park?

3. Would Meiklejohn’s emphasis on freedom of speech not as an ‘end
in itself, but as the one means of achieving self-government, be ac-
cepted by any of the other commenators we have read so far?

4. Meiklejohn states that “the point of ultimate interest is not the
words of the speakers, but the minds of the hearers,” and that “what
is essential is not that everyone shall speak, but that everything worth
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saying shall be said.” Does his approach change the nature, or even
the ownership of the right of freedom of speech?

Meiklejohn’s assertion that it is not important that all 20 speak-
ers who share the same view be heard, is challenged in Karst, Equali-
ty as a Central Principle in the First Amendment, 43 U.Chi.L.Rev. 20,
40 (1975) :

Meiklejohn’s rather strained example does not even typify the ex-
pression in town meetings, let alone the sort of freewheeling ex-
pression characteristic of debate in the public forum. But Meikle-
john is wrong in a more fundamental way. The state lacks
“moderators” who can be trusted to know when “everything
worth saying” has been said, and the legislature lacks the ca-
pacity to write laws that will tell a moderator when to make such
a ruling. And even the repetition of speech conveys the dis-
tinctive message that an opinion is widely shared. The impres-
sion of a mounting consensus is of great importance in an “other-
directed” society where opinion polls are self-fulfilling prophe-
cies. A vital public forum requires a principle of equal liberty of
expression that is broad, protecting speakers as well as ideas.

5. Meiklejohn’s emphasis on the self-governing focus of the First
Amendment led him to reject more individualistic and subjective jus-
tifications for free speech. In Free Speech and Its Relation to Self-
Government at 65-66 (1948) he says:

Shall we, then, as practitioners of freedom, listen to ideas
which, being opposed to our own, might destroy confidence in
our form of government? Shall we give a hearing to those who
hate and despise freedom, to those who, if they had the power,
would destroy our institutions? Certainly, yes! Our action
must be guided, not by their principles, but by ours. We listen,
not because they desire to speak, but because we need to hear.
If there are arguments against our theory of government, our
policies in war or in peace, we the citizens, the rulers, must hear
and consider them for ourselves. That is the way of public safe-
ty. It is the program of self-government.

Also, in The First Amendment Is An Absolute, 1961 Supreme Court
Review, 245, 263, he states:

I have never been able to share the Miltonian faith that in a fair
fight between truth and error, truth is suretowin. . . . In
my view, “the people need free speech” because they have decid-
ed, in adopting, maintaining, and interpreting their Constitution,
to govern themselves rather than to be governed by others.
6. In his book review of Free Speech and Its Relation to Self-Gov-
ernment, Chafee criticized Meiklejohn’s excessive preoccupation with
self-government. After finding no support for the division of speech
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into two categories of protection, Chafee observed that the “individu-
al interest in freedom of speech, which Socrates voiced when he said
that he would rather die than stop talking, is too precious to be left
altogether to the vague words of the due process clause. Valuable as
self-government is, it is in itself only a small part of our lives.” 62
Harvard Law Review 891, 900 (1949).

Meiklejohn’s emphasis on self-government might have suggested
that the First Amendment would protect only what we conventionally
regard as political speech. His vagueness on this point in his 1948
edition was criticized by Chafee, who was concerned about what
types of speech were being relegated to the Fifth Amendment’s pro-
tection. Chafee observed that “there are public aspects to practically
every subject.” The citizen gains understanding from many sources:
“He can get help from poems and plays and novels. No matter if
Shakespeare and Whitehead do seem very far away from the issues
of the next election.” If Meiklejohn intended this broad view of the
First Amendment, then Chafee wondered how there could be any lim-
itations in such traditionally regulated areas as obscenity and libel.
If, however, Meiklejohn were to place scholarship and the arts in the
category of private speech, Chafee would regard it as “shocking to
deprive these vital matters of the protection of the inspiring words of
the First Amendment.” Book Review, 62 Harvard Law Review 891,
900 (1949).

In his 1961 article, Meiklejohn resolved this question in favor of
the broad view of the First Amendment:

Second, there are many forms of thought and expression
within the range of human communications from which the voter
derives the knowledge, intelligence, sensitivity to human values:
the capacity for sane and objective judgment which, so far as
possible, a ballot should express. These, too, must suffer no
abridgment of their freedom. I list four of them below.

1. Education, in all its phases, is the attempt to so inform
and cultivate the mind and will of a citizen that he shall have the
wisdom, the independence, and, therefore, the dignity of a gov-
erning citizen. Freedom of education is, thus, as we all recog-
nize, a basic postulate in the planning of a free society.

2. The achievements of philosophy and the sciences in cre-
ating knowledge and understanding of men and their world must
be made available, without abridgment, to every citizen.

3. Literature and the arts must be protected by the First
Amendment. They lead the way toward sensitive and informed
appreciation and response to the values out of which the riches
of the general welfare are created.



86 THE JUDICIAL SYSTEM Ch. 2

4. Public discussions of public issues, together with the
spreading of information and opinion bearing on those issues,
must have a freedom unabridged by our agents. Though they
govern us, we, in a deeper sense, govern them. Over our govern-
ing, they have no power. Over their governing we have sover-
eign power.

His inclusion of literature and the arts within the categorical protec-
tion of the First Amendment led Meiklejohn to rule out prosecutions
even for obscenity. He regretted that “Our dominant mood is not the
courage of people who dare to think. It is the timidity of those who
fear and hate whenever conventions are questioned.” Can this
breadth be reconciled with Meiklejohn’s earlier view that “a merchant
advertising his wares [and] a paid lobbyist fighting for the advantage
of his client” are covered only by the limited protection of the Fifth
Amendment?

As to libel, Meiklejohn argued that the libel of a private person
“if it has no relation to the business of governing” could lead to lia-
bility, but criticism of candidates or government officials should be
protected. Yet, “vituperation which fixes attention on the defects of
an opponent’s character or intelligence and thereby distracts atten-
tion from the question of policy under discussion may be forbidden as
a deadly enemy of peaceable assembly.” (260) Is this consistent with
his views on political freedom?

7. Chafee’s detailed review of Meiklejohn’s 1948 volume, quoted in
several notes, praised its political wisdom but regre*ted that Meikle-
john, a philosopher, had attempted to read his political ideas into the
Constitution. Chafee thought Meiklejohn’s claim “of a firmly estab-
lished purpose to make all political discussion immune” was negated
by actions for civil and criminal libels in state courts after the Revolu-
tion, and asserted that although the framers ‘“had no very clear idea
as to what they meant” in the First Amendment, they intended the
amendment to give speech ‘“all the protection they desired, and had
no idea of supplementing it by the Fifth Amendment.” Book Review,
62 Harv.L.Rev. 891, 897-98 (1949). In his 1961 article, Meiklejohn
acknowledged the lack of historical support but argued that the con-
stitutional principle of self-government was capable of development
and changing consequences as its implications became understood.

Chafee also claimed that Meiklejohn’s constitutional approach
would be unworkable in litigation because “few judges” would grant
protection to certain types of inciting speech clearly within the realm
of “public discussion.” Also, the line between public and private
speech might well be elusive. Chafee thought that his balancing ap-
proach would produce more thoughtful decisions than would Meikle-
john’s approach. Does Meiklejohn’s later adoption of the “broad
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view” of what speech is covered by the First Amendment weaken or
strengthen Chafee’s argument?

8. Others have suggested different versions of the role of political
speech in terms of the First Amendment. After reviewing several
justifications for protecting speech in his Neutral Principles and
Some First Amendment Problems, 47 Indiana L.J. 1, 23-35 (1971),
Robert Bork suggests that the only acceptable basis for protecting
speech more than other activities is the importance of the “discovery
and spread of political truth” facilitated by the unique ability of
speech to deal “explicitly and specifically and directly with politics
and government.” But this difference “exists only with respect to
one kind of speech: explicitly and predominantly political speech.
This seems to me the only form of speech that a principled judge can
prefer to other claimed freedoms. All other forms of speech raise
only issues of human gratification. ¢

9. In commenting on the Chafee and Meiklejohn approaches to the
First Amendment, Alexander Bickel observed :

Now, the interest in truth of which Chafee spoke is not incon-
sistent with the First Amendment’s protection of demonstrable
falsehood for, as I have indicated, men may be deterred from
speaking what they believe to be true because they fear that it
will be found to be false, or that the proof of its truth will be too
expensive. Moreover, the individual interest that Chafee men-
tioned has its truth-seeking aspect. Yet the First Amendment
does not operate solely or even chiefly to foster the quest for
truth, unless we take the view that truth is entirely a product of
the marketplace and is definable as the perceptions of the major-
ity of men, and not otherwise., The social interest that the First
Amendment vindicates is rather, as Alexander Meiklejohn and
Robert Bork have emphasized, the interest in the successful oper-
ation of the political process, so that the country may better be
able to adopt the course of action that conforms to the wishes of
the greatest number, whether or not it is wise or is founded in

truth.
Professor Bickel then concluded that discussion and exchange of
views were “crucial to our politics. . . . It would follow, then,

that the First Amendment should protect and indeed encourage
speech so long as it serves to make the political process work, seeking
to achieve objectives through the political process by persuading a
majority of voters. . . .” But it should not protect speech that
was directed toward disrupting or coercing the process nor “when
it constitutes a breach of an otherwise valid law, a violation of ma-
jority decisions embodied in law.” A. Bickel, The Morality of Con-
sent 62-63 (1976).
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10. How might Meiklejohn have responded to Professors Bork and
Bickel?

11. Perhaps spurred by the way the Dennis case altered the clear
and present danger test, Justices Black and Douglas moved toward
what has become known as an “absolutist” view of the protections of-
fered by the First Amendment. We shall see this position in several
cases. One who has been sympathetie to it is Professor Emerson.

After setting forth his philosophy of freedom of expression, Em-
erson developed a system for approaching cases that dealt with these
problems, He had two basic concerns: that all limitations on ex-
pression “must be applied by one group of human beings to other hu-
man beings,” and that pressures toward elimination of unpopular
opinion occur in times of crisis. With his awareness that “suppres-
sion of opinion may . . . seem an entirely plausible course of ac-
tion; tolerance a weakness or a foolish risk,” Emerson advocated a
system in which “exceptions must be clear-cut, precise, and readily
controlled.”” He rejected “balancing” as too fragile to protect ex-
pression in difficult times.

THE SYSTEM OF FREEDOM OF EXPRESSION

Thomas 1. Emerson
17-20 (1970).

(1) The root purpose of the First Amendment is to assure an
effective system of freedom of expression in a democratic society.

(2) The central idea of a system of freedom of expression is
that a fundamental distinction must be drawn between conduct which
consists of “expression” and conduct which consists of “action.”
“Expression” must be freely allowed and encouraged. ‘Action” can
be controlled, subject to other constitutional requirements, but not by
controlling expression. A system of freedom of expression cannot
exist effectively on any other foundation, and a decision to maintain
such a system necessarily implies acceptance of this proposition.

(8) The character of the system is such that freedom of ex-
pression can flourish, and the goals of the system can be realized,
only if expression receives full protection under the First Amend-
ment. This is to say that expression must be protected against gov-
ernmental curtailment at all points, even where the results of expres-
sion may appear to be in conflict with other social interests that the
government is charged with safeguarding. The government may
protect or advance other social interests through regulation of action.
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but not by suppressing expression. Full protection also means that
regulations necessary to make the system work, or to improve the
system, must be based upon principles which promote, rather than re-
tard, the system in terms of its basic nature and functions.

(4) In constructing specific legal doctrines which, within the
framework just outlined, will govern concrete issues, the main func-
tion of the courts is not to balance the interest in freedom of expres-
sion against other social interests but to define the key elements in
the First Amendment: “expression,” ‘“abridge,” and “law.” These
definitions must be functional in character, derived from the basic
considerations underlying the system of freedom of expression.

(5) The definition of “expression” involves formulating in de-
tail the distinction between “expression” and ‘“action.” The line in
many situations is clear. But at some points it becomes obscure. All
expression has some physical element. Moreover, a communication
may take place in a context of action, as in the familiar example of
the false cry of “fire” in a crowded theater. Or, a communication
may be closely linked to action, as in the gang leader’s command to
his triggerman. Or, the communication may have the same immedi-
ate impact as action, as in instances of publicly uttered obscenities
which may shock unforewarned listeners or viewers. In these cases
it is necessary to decide, however artificial the distinction may ap-
pear to be, whether the conduct is to be classified as one or the other.
This judgment must be guided by consideration of whether the con-
duct partakes of the essential qualities of expression or action, that
is, whether expression or action is the dominant element. And the
concept of expression must be related to the fundamental purposes of
the system and the dynamics of its operation. In formulating the
distinction there is a certain leeway in which the process of reconcil-
ing freedom of expression with other values and objectives can re-
main flexible. But the crucial point is that the focus of inquiry must
be directed toward ascertaining what is expression, and therefore to
be given the protection of expression, and what is action, and thus
subject to regulation as such.

(6) The definition of ‘“abridge” is not difficult in most situa-
tions in which the government seeks to limit expression in order to
protect some other social interest. But it is likely to become more
complex when the government controls undertake to regulate the in-
ternal operations of the system of freedom of expression itself, or
when the status of an individual in an organization imposes obliga-
tions different from those of the ordinary citizen to the general com-
munity. In any case the decision as to whether there has been an
“abridgment” turns on the actual impact of the regulation upon the
system.
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(7) The definition of “law” arises largely in cases, such as
those involving the right of expression within private associations, in
which the question is whether the First Amendment applies at all.
The problem is thus usually the same as that of defining the scope of
“state action.”

(8) Different legal doctrines, derived from the definition of the
foregoing terms, apply to different kinds of protection which legal in-
stitutions must provide for a system of freedom of expression. Most
of the issues fall into three categories:

(a) First is the protection of the individual’s right to freedom
of expression against interference by the government in its efforts to
achieve other social objectives or to advance its own interests. In the
past this has been the chief area of legal controversy. The principal
issue is one of distinguishing ‘“‘expression” from ‘“‘action” and giving
full protection to expression.

(b) Second is the utilization and simultaneous restriction of
government in regulating conflicts between individuals or groups
within the system of free expression; in protecting individuals or
groups from nongovernmental interference in the exercise of their
right to expression; and in eliminating obstacles to, or affirmatively
promoting, effective functioning of the system. These are all prob-
lems of fashioning controls within the system of freedom of expres-
sion itself, not of adjusting the system to other social interests or to
other systems. The key concept in resolving such issues is “abridg-
ment.”

(¢) Third is the restriction of the government insofar as the
government itself participates in the system of expression. Here the
applicable doctrines derive both from “abridgment” and from “law.”
The issues turn on the special character of government expression
and the need for special protection to the system through rules such
as requiring the government to make a balanced presentation of the
issues.

(9) Other legal doctrines are necessary to solve particular
problems. These pertain to the place where First Amendment rights
may be exercised, the relationship of the system of freedom of ex-
pression to the system of privacy, and similar matters. Such issues
likewise must be resolved on a functional basis, taking into account
the objectives and operation of the system.

(10) Finally, it is necessary to define the “system” to which
the foregoing principles are applicable. For reasons peculiar to each
case, certain sectors of social conduct, though involving “expression”
within the definition here used, must be deemed to fall outside the
system with which we are now concerned. The areas which must be
excluded embrace certain aspects of the operations of the military, of
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commercial activities, of the activities of children, and of communica-
tion with foreign countries. This does not mean that the First
Amendment has no application in these sectors. It simply recognizes
that the functions of expression and the principles needed to protect
expression in such areas are different from those in the main system,
and that different legal rules may therefore be required.

Notes and Questions
1. What are the strengths and weaknesses of Emerson’s approach?

2. Is this system consistent with Emerson’s philosophical discussion
at p. 42, supra?

3. How does Emerson’s system compare with Chafee’s? With Meik-
lejohn’s ?

4. Although all of the justices of the present era have recognized
that there is something special about speech, some have not articulated
the reasons and others disagree about the reasons and the consequenc-
es for the decision of specific cases. The state of the law in this area
today is suggested in Emerson, The System of Freedom of Expression
15-16 (1970):

The outstanding fact about the First Amendment today is
that the Supreme Court has never developed any comprehensive
theory of what that constitutional guarantee means and how it
should be applied in concrete cases. At various times the Court
has employed the bad tendency test, the clear and present danger
test, an incitement test, and different forms of the ad hoc balanc-
ing test. Sometimes it has not clearly enunciated the theory up-
on which it proceeds. Frequently it has avoided decision on basic
First Amendment issues by invoking doctrines of vagueness, over-
breadth, or the use of less drastic alternatives. Justice Black,
at times supported by Justice Douglas, arrived at an “absolute”
test, but subsequently reverted to the balancing test in certain
types of cases. The Supreme Court has also utilized other doc-
trines, such as the preferred position of the First Amendment
and prior restraint. Recently it has begun to address itself to
problems of “symbolic speech” and the place in which First
Amendment activities can be carried on, But it has totally failed
to settle on any coherent approach or to bring together its various
doctrines into a consistent whole.

No justice has ever taken the position that all speech under all cir-
cumstances is protected against any regulation or punishment by gov-
ernment. Even the “absolute” position of Justices Black and Doug-
las, while perhaps the most consistent and predictable, did not go this
far. In the absence of a coherent doctrine most justices have de-
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veloped a variety of approaches. The lack of any general theory has
meant that decisions give little guidance for future cases.

The scope of freedom of expression is vast. Since we are con-
cerned with mass media, we will not explore certain forms of individ-
ual expression that do not relate to mass media but would be relevant
to a comprehensive theory of the First Amendment. It will be our
goal to develop a working understanding of the relationship between
the First Amendment and the mass media, and that in itself should
be challenge enough.

5. Indeed, as an indication of how little is clear, it has only recently
been suggested that the scope of the protections of speech and of the
press might differ. See Stewart, “Or of the Press,” 26 Hastings L.J.
631 (1975); Nimmer, Introduction—Is Freedom of the Press A Re-
dundancy: What Does It Add to Freedom of Speech?, 26 Hastings
L.J. 639 (1975) ; Lange, The Speech and Press Clauses, 23 UCLA L.
Rev. 77 (1975); Nimmer, Speech and Press: A Brief Reply, 23 UCLA
L.Rev. 120 (1975). Virtually all commentators in the past treated
the use of “speech” and “press” in the First Amendment as indicating
the same treatment for both. The suggestion now is that the press
as an institution might be treated differently from individuals. We
shall have occasion to consider this position as we pursue our study of
the First Amendment.

C. REGULATING COMMERCIAL ASPECTS OF MASS MEDIA

In the last section, in considering some general approaches the
Supreme Court has taken toward the First Amendment, we were con-
cerned primarily with the general language of the approaches. In this
section we begin our structured study of the law of freedom of ex-
pression,

The source of litigation is not within the control of the judicial
branch. What cases arise and the order in which they arise depend
upon the members of society, the kinds of disputes they have, and how
readily they are able to settle them. A settlement means that the
parties can reach agreement on their own, usually a compromise, with-
out bringing their disputes to court or while the case is proceeding
through the judicial process. In automobile accidents and contractual
disputes it is often in the interests of the parties to settle their dis-
putes cheaply and quickly because money more than principle is usual-
ly involved. But in the First Amendment area, principle plays a criti-
cal role in litigation and relatively few disputes that reach the judi-
cial arena are settled. Since most of the cases we shall study involve
government action, the critical decision is whether the government
will attempt to impose a particular regulation or restriction on the



Ch. 2 COMMERCIAL REGULATION 93

media. If the political battles are too difficult, the regulation is not
enacted and no case arises. But if the regulation is adopted, litiga-
tion will probably follow—either prosecution of alleged violators or
efforts by those affected to enjoin the government from proceeding
or to obtain a declaratory judgment that the legislation is invalid.
These disputes are not likely to be settled—either by repeal of the leg-
islation or by some compromise. The perceived stakes—legal, politi-
cal and practical—are now too high for settlement, and there is little
room for compromise on such matters.

Perhaps the first significant mass media case to arise from the
welter of post-World War 1 litigation, was Near v. Minnesota, 283
U.S. 697 (1931), involving the efforts of a state to stop a publication
from venomous attacks on public officials who were alleged to be
under the control of a Jewish gangster. This case arose from a local
situation and an effort to invoke a unique statute. The Court, as we
shall see when we consider Near at p. 378, infra, was required to at-
tempt to fit the case into a newly emerging pattern of First Amend-
ment law without any really close analogies. Further emphasizing
the peculiarity of Near is the fact that in the next few years, the Su-
preme Court was confronted by a cluster of cases that raised a com-
mon and totally different question: how far states and the federal
government may go in regulating the business aspects of media op-
erations, We shall see that a coherent pattern emerges from this
group of cases—but again an aberrational case starts the sequence.

1. TAXATION

In the early 1930’s Governor Huey Long of Louisiana sought to
silence criticism of his actions by the state’s largest newspapers. The
Louisiana legislature enacted a tax of two percent on the gross re-
ceipts received by newspapers, magazines and other periodicals that
circulated in the state. A critical provision limited the statute to en-
terprises having a circulation of more than 20,000 copies per week,
which affected only a dozen publications, all but one of which strongly
opposed the Governor’s actions. The Supreme Court unanimously
held the tax unconstitutional. Grosjean v. American Press Co., 297
U.S. 233 (1936). The Court’s opinion did not stress the unique po-
litical situation in Louisiana in which Long was appropriating vir-
tually all power. Rather, drawing on the heritage of concern about
prior restraint, the Court held that limiting the tax to large news-
papers effectively induced them to cut their circulation and inhibited
the public’s access to information. This operated as an impermissible
prior restraint on their operations.

The very next year, the Court made it clear that Grosjean was
based on unusual factors. Arizona had imposed a gross receipts tax
on ‘“‘practically every person or concern engaged in selling merchan-
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dise or services in the state.” A newspaper seller, relying on Grosjean,
challenged the tax. The state courts upheld the tax and distinguished
Grosjean on the basis of the peculiar Louisiana political situation, the
20,000 copy requirement and the limitation of the tax to media. The
publisher appealed to the Supreme Court claiming that Arizona had
failed to follow the controlling decision in Grosjean. The Supreme
Court decided the case summarily saying only that it was dismissing
the appeal ‘“for want of a substantial federal question.” Giragi v.
Moore, 301 U.S. 670 (1937). By this formula the Court conveyed the
idea that it saw nothing in the Arizona tax statute that raised any
arguably serious question under the United States Constitution, The
fact that Arizona had not limited its tax to print media nor uniquely
burdened larger media undoubtedly led the Court to the result.

Another step was taken the next year when the Court ruled that
media involved in interstate circulation and advertising were still sub-
ject to state and municipal taxes so long as the taxes were fairly ap-
portioned. State taxation that burdened the flow of interstate com-
merce was not permissible—but this raised no problem unique to media
since most large corporations engage in interstate business.

The result of these cases is the principle that media must pay
their fair share of state and local taxation so long as they are not
singled out for discriminatory treatment. Does that result expose
the media to unwise risks of government interference?

2. LABOR RELATIONS

In the midst of the tax cases, the Court was confronted with the
assertion that the First Amendment barred the government from im-
posing upon the press New Deal legislation regulating the relationship
of employees and management. In Associated Press v. National La-
bor Relations Board, 301 U.S. 103 (1937), the AP fired Watson, an
editor who thereupon filed unfair labor practice charges with the
Labor Board. The National Labor Relations Act provided, among
other things, that no employee could be fired for membership in, or
activities in behalf of, a union. After an administrative proceeding,
the Board’s hearing officer found that Watson had been fired for “his
activities in connection with the Newspaper Guild.” When the Board
ordered that Watson be reinstated and that AP desist from such prac-
tices, AP argued that it could not furnish unbiased and impartial news
unless it could freely choose its employees and that under the First
Amendment it had “absolute and unrestricted freedom to employ and
to discharge those who, like Watson, edit the news.”

The Court, 54, rejected this contention. It said that AP could
fire Watson for editorial bias, but not for union activities:

The business of the Associated Press is not immune from
regulation because it is an agency of the press. The publisher
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of a newspaper has no special immunity from the application of
general laws. He has no special privilege to invade the rights
and liberties of others. He must answer for libel. He may be
punished for contempt of court. He is subject to the anti-trust
laws. Like others he must pay equitable and nondiscriminatory
taxes on his business. The regulation here in question has no
relation whatever to the impartial distribution of news. The
order of the Board in nowise circumscribes the full freedom and
liberty of the petitioner to publish the news as it desires it pub-
lished or to enforce policies of its own choosing with respect to
the editing and rewriting of news for publication, and the peti-
tioner is free at any time to discharge Watson or any editorial
employee who fails to comply with the policies it may adopt.

Speaking for the four dissenters, Justice Sutherland emphasized that
Watson’s conspicuous sympathy for unions in general and for the
Guild in particular might affect management’s assessment of his im-
partiality. Although the case suggests that the First Amendment
raises no special problems in the labor relations field, we should con-
sider some of the major issues of labor relations in media.

a. Ethics Codes. Labor statutes require that management and
labor negotiate about certain subjects, primarily changes in wages
and working conditions. The meaning of this became an issue when
a newspaper owner attempted to impose unilaterally—without first
negotiating with labor—an ethics code that barred reporters from
accepting free travel, free tickets to sporting events and other gifts.
These are generally known as “freebies.” In addition, the newspaper
required its employees to report outside activities that might create
conflicts of interest with their newspaper work. The newspaper had
committed itself to reimburse employees for legitimate expenses in-
curred in pursuit of news stories, and disputes over legitimacy were
subject to grievance procedures. The Board concluded that all con-
cerned had treated these items as gifts and not wages. Thus, there
was no change in working conditions—and no need to negotiate be-
fore imposing the new rules. The Board also concluded that requiring
employees to report, but not stop, outside activities that might rep-
resent a conflict of interest, did not constitute a change in working
conditions and could be instituted unilaterally. The Board did find,
however, that the newspaper had committed an unfair labor practice
in failing to bargain on the subject of penalties to be imposed for
violation of the code. The Capital Times Co., 223 N.L.R.B. No. 87
(1976). The vote was 3-1, with the dissenter arguing that the Board
had previously held that anything of value routinely received by em-
ployees in connection with their employment could not be subject to
new rules without mandatory bargaining; although management
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could ultimately institute its standards if they were lawful, it first
had to exhaust its bargaining obligation.

b. Professional Employees. The question whether editors and
reporters are ‘“professional employees” as that term is defined in the
statute may be significant because nonprofessionals and professionals
must be placed in separate bargaining units for voting on labor con-
tracts unless the professionals agree to a single unit. Perhaps be-
cause separating the two groups might reduce the solidarity of the
employees negotiating with management, newspapers have tended
to argue that reporters are professionals while labor argues that they
are not. The statutory definition includes four criteria—three of
which reporters surely meet: the work is predominantly intellectual
and varied in character; it involves constant exercise of discretion
and judgment; and its yield cannot be measured by the hour or any
time period.

The fourth requirement is that the job involve “knowledge of an
advanced type in a field of science or learning customarily acquired
by a prolonged course of specialized intellectual instruction and study
in an institution of higher learning or a hospital, as distinguished from
a general academic education or from an apprenticeship or from train-
ing in the performance of routine mental, manual, or physical proc-
esses. .”

In 1976 the Board adhered to earlier rulings that reporters were
not professionals, as defined in the Act. By a vote of 3-1, the Board
concluded that journalists did not generally require such an education
to perform their work, even though such training might be desirable.
The employer testified that the paper sought persons with a broad
education but the Board noted that the statute differentiates “gen-
eral academic education” from ‘“knowledge of an advanced type in
a field of science or learning customarily acquired by a prolonged
course of specialized intellectual instruction. . . .” The dissent
argued that “customarily” indicated that a professional’s knowledge
could be obtained elsewhere. The Express-News Corp., 223 N.L.R.B.

No. 97 (1976).

c. Editorial Writers. A general labor question is whether cer-
tain fairly high level employees are to be allowed to vote in union
elections, or are to be treated as management. In one case the Board
held that two editorial writers who conferred every morning with top
management to determine content of that day’s editorials were to be
treated as reporters and permitted to participate in union activities.
On appeal to the courts, management won on the ground that the
Board’s ruling came “perilously close” to infringing upon the “news-
paper’s freedom to determine the content of its editorial voice in an
atmosphere of free discussion of ideas.” The writers were “so close-
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ly aligned with the newspaper’s management in the formulation, de-
termination, and effectuation, not to mention expression, of the news-
paper’s management’s policies, through its editorials as to be properly
excluded from the collection bargaining unit of news department em-
ployees.” Wichita Eagle & Beacon Pub. Co. v. National Labor Rela-
tions Board, 480 F.2d 52 (10th Cir. 1973) certiorari denied 416 U.S.
982 (1974).

d. Requiring Payment of Union Dues. The Supreme Court has
refused to become involved in the recent efforts to spell out the de-
tails of the accommodation between the media and national labor pol-
icy. The closest it came was in a case involving two broadcast com-
mentators who were required to join a union—or to pay the union
an amount equivalent to dues—before they could be considered for
broadcast work. The union, the American Federation of Television
and Radio Artists (AFTRA), included such a provision in the con-
tracts that it negotiated with various broadcast organizations, under
which the stations or networks agreed not to hire anyone who did not
join AFTRA or pay the equivalent of dues. The commentators chal-
lenged the arrangement but the court of appeals upheld it on the
ground that Congress may properly conclude that such a provision
would reduce industrial strife. The existence of “free riders” who
got advantages from union activities but who did not share in their
costs might “eventually seriously undermine the union’s ability to per-
form its bargaining function.” Buckley v. AFTRA, 496 F.2d 305
(2d Cir. 1974). The commentators’ petition for certiorari was denied
over the lengthy dissent of Justice Douglas, with whom Chief J ustice
Burger concurred. 419 U.S. 1093 (1974). They argued that the case
presented the serious question whether a union dues requirement
should be characterized as a prior restraint upon free speech rights.
They thought that further consideration might lead to the conclusion
that the dues were “the functional equivalent of a ‘license’ to speak.”

e. Equal Employment Opportunities. Finally the emerging area
of equal employment opportunity is beginning to present troublesome
questions. In one case, female reporters at the Washington Post
complained to the Equal Employment Opportunity Commission that
they were being discriminated against by being given routine assign-
ments, such as writing obituaries, that offered no chance to earn pro-
motions. The Post argued that “the giving of individual reportorial
assignments is protected by the First Amendment” and is therefore
beyond the power of the EEOC. The EEOC rejected the contention:

The commission has no interest in attempting to regulate Re-
spondent’s editorial policies or functions nor in attempting to
dictate who should be assigned what stories. Job assignments,
however, are clearly a condition of employment and this Commis-
sion is authorized to investigate allegations regarding disparate
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job assignments based on sex. If the investigation supports a
conclusion that females are indeed denied equal terms and con-
ditions of employment with respect to story assignments, we
would insist as a remedy that female reporters be given equal
consideration for story assignments with male reporters. Such
a remedy in no way interferes with Respondent’s right to carry
out its editorial functions as it sees fit.

Is this an adequate response to the Post’s contention? The case re-
sulted in an EEOC finding that it had “probable cause to believe” that
female reporters have been “denied equal consideration with male
reporters for story assignments on the city and suburban desks.” Con-
ciliation was recommended. For background see Washington Post,
June 21, 1974, § B, p. 1, and Media Report to Women, Aug. 1, 1974,
p. 1. Equal opportunity legislation provides for specific excep-
tions when such matters as race, sex, religion and ethnic background
are bona fide requirements of a job. Normally, a government com-
mission decides such questions. Should the commission or the media
have the last word in deciding what type of racial, religious or other
characteristics are essential for particular reporting assignments?

3. ANTITRUST Law

The goals of American antitrust law were set in 1890, with the
enactment of the Sherman Antitrust Act, 15 U.S.C. §§ 1 and 2. Sec-
tion 1 states a desire to “protect trade and commerce against unlaw-
ful restraints and monopolies,” and then declares illegal “every con-
tract, combination in the form of trust or otherwise, or conspiracy, in
restraint of trade, or commerce.” Section 2 provides that “Every
person who shall monopolize, or attempt to monopolize, or combine or
conspire with any other person or persons, to monopolize any part of
the trade or commerce . . . shall be guilty of a misdemeanor.”
(U.S.C. stands for the United States Code, in which most federal
statutes are arranged according to subject matter. Thus, most legis-
lation relating to broadcasting is found in title 47 of U.S.C. and anti-

trust legislation is in title 15.)

The economic development of the newspaper industry as we ob-
served it during the framing of the Constitution, continued well into
the 19th century. The number of dailies increased and the period up
to the Civil War was one in which “the newspaper was still basgically
individualistic and political—the creature of an individual
editor/publisher, devoted to his personal views and those of his
friends.” B. Owen, Economics and Freedom of Expression 45
(1975). Changes began around 1880 that continued well into this
century. Economies of scale in printing and distribution favored
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newspapers with large circulations and competition in the cities in-
tensified. By 1920 newspaper circulation was at a saturation point
and there was no further opportunity to produce a specialized prod-
uct for a specific untapped audience. (Owen 47):

Editors could no longer afford to put the stamp of their person-
al biases on the entire range of editorial content; they had in-
creasingly to include content of appeal to diverse groups. The
editor as an institution receded into the background. The pub-
lisher’s success formula was to take advantage of scale economies
with respect to the physical size of the newspaper by including
content that was specialized to serve subgroups of the popula-
tion, and at the same time to generate demand for circulation by
broadening (and perhaps lowering) the appeal of the basic news
content of the newspaper. The newspapers in their search for
mass audiences interacted directly with the political environment
of the day: boosterism, muck-raking, progressivism, yellow jour-
nalism, even a war promoted by a newspaper publisher, News-
paper publishers scrambled for huge circulation because that was
the key to profit and survival and the newspaper ceased to be the
instrument of an individualistic editor or his political cronies.

These developments led to the inevitable demise of many city newspa-
pers, first in the smaller cities where the more homogeneous popula-
tion included few specialized audiences. Thus, Owen reports that
while in 1923, 60 percent of newspaper publishers had direct competi-
tion, by 1973 the figure had dropped to 5.4 percent. But this small
percentage produces 32 percent of the nation’s circulation. (p. 49)
Virtually all American cities have one newspaper or combined owner-
ship of more than one, but these few surviving urban papers com-
pete for circulation and advertising with suburban papers and for
advertising with broadcasting as well. Economists suggest that the
economies of scale were bound to reduce the number of newspapers
regardless of efforts of the antitrust law to save competition. Profes-
sor Owen provides extensive discussion of the economics of news-
papers in his book at pp. 33-85.

The quoted provisions of the Sherman Act have been applied
against business enterprises engaged in manufacturing or marketing
tangible products. Whether they can as readily be invoked against
organizations involved in gathering and disseminating news was first
considered in the early 1940’s when the Associated Press was charged
with violating both sections by creating a system of by-laws that pro-
hibited local AP members from selling ‘‘spontaneous” news (as op-
posed to researched news) to non-members, and granted to its one
member in each city the effective power to block all non-member local
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competitors from membership in AP. Among other findings, the
lower court determined that because of these restrictions 1,179 Eng-
lish language dailies with a circulation of 42 million were obligated
not to supply AP news or their own “spontaneous” news to any non-
members of AP. The lower court concluded that the AP By-Laws “un-
lawfully restricted admission to AP membership, and violated the
Sherman Act insofar as the By-Laws' provisions clothed a member
with powers to impose or dispense with conditions upon the admission
of his business competitor.” Over three dissents, the Supreme Court
affirmed. Associated Press v. United States, 326 U.S. 1 (1945). In
doing so, the majority had to respond to the wire service’s First
Amendment argument:

That Amendment rests on the assumption that the widest possi-
ble dissemination of information from diverse and antagonistic
sources is essential to the welfare of the public, that a free press
is a condition of a free society. Surely a command that the gov-
ernment itself shall not impede the free flow of ideas does not
afford non-governmental combinations a refuge if they impose
restraints upon that constitutionally guaranteed freedom. Free-
dom to publish means freedom for all and not for some. Free-
dom to publish is guaranteed by the Constitution, but freedom to
combine to keep others from publishing is not.

In a concurring opinion, Justice Frankfurter observed:

To be sure, the Associated Press is a cooperative organiza-
tion of members who are “engaged in a commercial business for
profit.” [ ] But in addition to being a commercial enterprise,
it has a relation to the public interest unlike that of any other
enterprise pursued for profit. A free press is indispensable to
the workings of our democratic society. The business of the
press, and therefore the business of the Associated Press, is the
promotion of truth regarding public matters by furnishing the
basis for an understanding of them. Truth and understanding
are not wares like peanuts or potatoes. And so, the incidence of
restraints upon the promotion of truth through denial of access
to the basis for understanding calls into play considerations very
different from comparable restraints in a cooperative enterprise
having merely a commercial aspect. I find myself entirely in
agreement with Judge Learned Hand that “neither exclusively,
nor even primarily, are the interests of the newspaper industry
conclusive; for that industry serves one of the most vital of all
general interests: the dissemination of news from as many dif-
ferent sources, and with as many different facets and colors as is
possible. That interest is closely akin to, if indeed it is not the
same as, the interest protected by the First Amendment; it pre-
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supposes that right conclusions are more likely to be gathered
out of a multitude of tongues, than through any kind of authori-
tative selection. To many this is, and always will be, folly; but
we have staked upon it our all.” 52 F.Supp. 362, 372.

The Supreme Court has decided a variety of newspaper antitrust
cases since Associated Press v. United States.

One type is suggested by Lorain Journal v. United States, 342
U.S. 143 (1951), in which the Justice Department charged that the
Lorain (Ohio) Journal’s conduct constituted an attempt to monopolize
interstate commerce in violation of the Sherman Act. From 1933 to
1948, the Journal had a substantial monopoly of the mass dissemina-
tion of news and advertising in Lorain. In 1948, however, the FCC
licensed the Elyria-Lorain Broadcasting Company to operate WEOL
radio in Elyria, Ohio, eight miles south of Lorain. In an effort to
preserve its monopoly, the Lorain Journal attempted to prevent
WEOL from selling any advertising, by refusing to accept advertis-
ing from any Lorain County advertiser who advertised or whom the
newspaper believed to be about to advertise over WEOL. The trial
court found that “the purpose and intent of this procedure was to de-
stroy the broadcasting company,” and issued an injunction enjoining
such behavior., The Supreme Court affirmed, noting that the Jour-
nal’s coverage of 99% of Lorain families made it an indispensable
medium of advertising for Lorain businesses, and that the publisher’s
refusals to print advertising of those also using WEOL, if unchecked,
would cut off WEOL'’s revenues and destroy it as a competitor.

In Times-Picayune Pub. Co. v. United States, 345 U.S. 594
(1953), the publisher of a morning and an afternoon paper in New
Orleans set a unit rate that required an advertiser to place his ads in
both papers or in neither but did not bar those who also chose to ad-
vertise in the one afternoon competitor. The Department of Justice
claimed that unit rates were really “tying agreements” that violated
the Sherman Act. The District Court agreed that the power of the
unopposed morning paper was forcing advertisers to place ads in the
related afternoon paper, hurting the other afternoon paper because
some advertisers who wanted the morning space would not also be
able to afford both afternoon papers. On appeal, the Supreme Court,
54, reversed and held that the government had failed to establish its
case. The majority viewed the “market” as including all three dai-
lies, which meant that the morning paper did not hold a dominant po-
sition in the market, and therefore that the fairly strong afternoon
partner was not being forced on unwilling advertisers. The dissen-
ters thought the morning and afternoon markets were separate and
agreed with the government’s and the District Court’s view of the
case. The situation is discussed extensively in Barber, Newspaper
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Monopoly in New Orleans: The Lessons for Antitrust Policy, 24 La.
L.Rev. 503 (1964).

Another type of problem is suggested by United States v.
Times Mirror Co., 274 F.Supp. 606 (C.D.Cal.1967), affirmed without
opinion, 390 U.S. 712 (1968). The Justice Department sought to pre-
vent the Times Mirror Company, publisher of the Los Angeles Times,
the largest daily newspaper in southern California, from acquiring the
Sun Company, publisher of the largest “independent” daily news-
paper in southern California. The Justice Department charged that
the effect of the acquisition would be to “substantially lessen competi-
tion” in violation of Section 7 of the Clayton Act, 15 U.S.C. § 18, a ma-
jor addition to the antitrust arsenal. The District Court focused on
the elements of the acquisition relevant to the effects on competition:
whether the Times and the Sun were in the same product and geo-
graphical markets so as to be in competition for the consumer’s dol-
lar, the existing concentration in the southern California newspaper
industry, and the degree of control exercised by Times Mirror over
the Sun’s policies. The District Court concluded that the acquisition
would substantially lessen competition in violation of the Clayton Act.

a. The Newspaper Preservation Act

The most significant recent antitrust confrontation between the
Justice Department and the newspaper industry occurred in Citizen
Pub. Co. v. United States, 394 U.S. 131 (1969). In 1940, the only
two daily newspapers in Tucson, Arizona, the Citizen, an evening pa-
per, and the Star, a daily and Sunday paper, negotiated a 25-year
joint operating agreement. The agreement provided that each paper
would retain its own editorial and news departments and its corpo-
rate identity, but that business operations would be integrated “to
end any business or commercial competition between the two papers.”
The agreement was implemented in three ways. One was price
fixing. Newspapers were sold and distributed by a single circulation
department and advertising placed in either paper was sold through a
single advertising department. Second, all profits realized were
pooled and distributed to the Star and Citizen pursuant to an agreed
ratio. Third, the Star and the Citizen agreed that neither paper nor
any person affiliated with either would engage in any business in the
metropolitan area of Tucson in conflict with the agreement. Prior to
1940 the two papers competed vigorously with each other. Though
their circulations were about equal, the Star sold 50 percent more ad-
vertising than the Citizen and operated at an annual profit of about
$26,000, while the Citizen’s annual losses averaged about $23,550.
Following the agreement, all commercial rivalry between the papers
ceased. Combined profits rose from $27,531 in 1940 to $1,727,217 in
1964.
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The government charged violations of the Sherman and Clayton
Acts. The District Court found that the agreement violated the anti-
trust laws and the Supreme Court affirmed. Its opinion focused on
the applicability to the defendants of the “failing company doctrine.”
This judicially created doctrine held that the acquisition of one com-
pany by another did not violate the antitrust laws when “the resources
of the one company were so depleted and the prospect of rehabilitation
so remote that ‘it faced the grave probability of a business failure,” ”
and there was “no other prospective purchaser.” But the District
Court had found that at the time the Star and Citizen entered into
the operating agreement, there was no serious probability that the
Citizen was on the verge of going out of business or that, even had
the Citizen been contemplating liquidation, the Star was the only
available purchaser. The Supreme Court rejected the defense and af-
firmed the lower court’s decree.

Congressional reaction was swift, largely because the decision
raised doubt about the validity of similar agreements in 22 other cit-
ies. The result was the passage, in 1970, of the Newspaper Preserva-
tion Act, 16 U.S.C. § 1801 et seq. Congress declared its purpose to
maintain “a newspaper press editorially and reportorially indepen-
dent and competitive in all parts of the United States.” Joint news-
paper operating agreements were authorized to link virtually all me-
chanical and commercial aspects of the newspaper but there was to
be no combination of editorial or reportorial staffs. A “failing news-
paper” was defined as one that “regardless of its ownership or affili-
ation, is in probable danger of financial failure.” The Act provided
that joint agreements previously entered into are valid if when start-
ed, “not more than one of the newspaper publications involved
. was likely to remain or become a financially sound publica-
tion.” Future joint operating agreements required the approval of
the Attorney General, who must first “determine that not more than
one of the newspaper publications involved in the arrangement is a
publication other than a failing newspaper” and that approval of the
agreement would advance the policy of the Act. Predatory practices
that would be unlawful if engaged in by a single entity may not be
engaged in by the members of the joint operating agreement.

This Act is an exception to the general hostility between press
and government. Here, the press actively sought Congressional in-
tervention, whereas the press is usually protesting against govern-
ment action and relying upon the First Amendment for protection.
Apart from the obvious political pressures, why might Congress
have passed such legislation? The Act has had its most important
role in preserving the 22 joint operating agreements that were in ex-
istence at the time of Citizen Publishing. Only an agreement in An-
chorage has been proposed and approved since then.
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A few figures will show the effect of these agreements on adver-
tisers and potential competitors. Studies have shown that advertis-
ing provides 75 to 80 percent of the income of most newspapers.
Joint operators and monopolists are asserted to charge about the
same advertising rates—rates significantly higher than duopolists.
Owen, Newspaper and Television Station Joint Ownership, 18 Anti-
trust Bull. 787 (1973). The situation in San Francisco is illustrative.
The basic display rate of the Chronicle rose from $1.20 a line to $2.32
per line ten months after the agreement. The Chronicle’s increase
may well have been due to the fact that as part of the agreement a
third paper ceased publication and the Chronicle obtained a monopoly
in the morning. The afternoon paper’s rate rose from $1.03 to $1.55
during the same period. More significantly, an advertiser could buy
space in both papers for $2.50 per line after the agreement. This is
the common result of such agreements and presents obvious problems
to prospective competitors. See Note, 46 Ind.L.J. 392 (1971).

The only challenge to the Act came in San Francisco. A small
paper that had hoped to move into competition with the large papers
filed an antitrust action claiming that their agreement made it vir-
tually impossible for another paper to break in. Advertisers whose
rates had been increased by the agreement joined the challenge. The
defendants asserted that the Act validated their agreement. Plain-
tiffs moved to dismiss the defense on the ground that the Act was un-
constitutional. Bay Guardian Co. v. Chronicle Pub. Co., 244 F.Supp.
11565 (N.D.Cal.1972). A First Amendment challenge to the Act was
rejected :

Plaintiffs contend that the Act is unconstitutional because it
permits the defendant newspapers to combine so as to prevent
the plaintiffs’ newspaper from publishing. This effect of the
Act, they contend, causes it to be in violation of the freedom of
the press guarantee of the First Amendment.

The simple answer to the plaintiffs’ contention is that the
Act does not authorize any conduct. It is a narrow exception to
the antitrust laws for newspapers in danger of failing. Thus it
is in many respects merely a codification of the judicially created
“failing company” doctrine. See, 83 Harv.L.R. 673 (1970).

Here the Act was designed to preserve independent editorial
voices. Regardless of the economic or social wisdom of such a
course, it does not violate the freedom of the press. Rather it is
merely a selective repeal of the antitrust laws. It merely looses
the same shady market forces which existed before the passage
of the Sherman, Clayton and other antitrust laws.

Such a repeal, even when applicable only to the newspaper
industry, does not violate the First Amendment. «
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Other constitutional challenges were rejected and the issue remaining
to be tried was the plaintiff’s contention that the defendants did not
meet the Act’s “failing” requirement and that the Act did not autho-
rize the closing of a third paper as part of the agreement. Just be-
fore trial, the parties settled the case for $1,350,000 to be apportioned
among 17 plaintiffs. The settlement details are reported in Editor &
Publisher, May 31, 1975, p. 7. Shortly thereafter another group of
advertisers began suit, raising the same statutory questions.

b. Syndication Ezxclusivity

One other antitrust issue should be mentioned—the problem of
exclusive syndication. Nationally syndicated features, primarily po-
litical columns and comics, may be offered to certain large newspa-
pers on an exclusive basis, and no other newspaper within a defined
area may carry the feature. The Justice Department has contended
that the exclusivity provision is defensible only to the extent that it is
ancillary to the underlying license arrangement. The company must
show that the exclusivity contributes “in some demonstrable way” to
its ability to sell its papers in its exclusive territory. Otherwise the
exclusivity is an unjustifiable restraint of trade. Thus, the govern-
ment has sought to show that a particular newspaper’s circulation
would not be affected if some or all of its syndicated features were in
some of the competing papers. Beyond that the government has also
argued that even if the paper were to establish some relationship be-
tween the exclusivity and circulation, the exclusivity “must nonethe-
less be terminated if the Court finds that the demonstrated justifica-
tion is insufficient to outweigh the public interest in the broad dis-
semination of information.”

These contentions were raised in a case brought against the Bos-
ton Globe and three syndicators. The background for the case is re-
ported in Editor & Publisher, Feb. 1, 1975, p. 14. During the trial,
the Globe settled with the government, agreeing to decrease the scope
of its exclusivity, relinquishing its power over 46 dailies, all weeklies
and all other media in the three northern New England states and in
much of Massachusetts. Exclusive rights were limited to six nearby
counties and even within that area the Globe had to yield its exclusive
rights for newspapers with a home route circulation of fewer than
11,750 households. The Justice Department has decided to move
against other “target” papers throughout the country on similar
claims and has moved to dismiss its case against the three syndicators
in the Globe case.

For studies of the impact on readers of newspaper competition,
see Schweitzer and Goldman, Does Newspaper Competition Make a
Difference to Readers?, 52 Journ.Q. 706 (1975); Rarick and Hart-

Franklin First Amend.—~Fourth Estate MCB—$



106 THE JUDICIAL SYSTEM Ch. 2

man, The Effects of Competition on One Daily Newspaper’s Content,
43 Journ.Q. 459 (1966) ; Nixon and Jones, The Content of Non-Com-
petitive vs. Competitive Newspapers, 33 Journ.Q. 299 (1956).

4. DISTRIBUTION PROBLEMS

Another large area of business operations involves the distribu-
tion of the completed newspapers or magazines. Many of the prob-
lems may involve peripheral First Amendment areas. For an ex-
tended consideration of these issues, see M. Franklin, Mass Media Law,
Chap. V (1977). We shall consider here the most important distribu-
tion issues confronting today’s publishers: the daily distribution of
newspapers, mail fraud and the postal subsidy for periodicals.

a. Newspaper Racks. As the proverbial newsboy has tended
to disappear from the scene, various replacements have appeared. The
one causing the greatest legal difficulty is the vending machine.

We will consider the problem of offensive front-page portrayals
of sexual activity, when we consider the general subject of obscenity
at p. 424, infra. But some municipalities have attempted to bar all
vending racks—for reasons unrelated to offensiveness. These include
efforts to protect local distributors as well as to relieve congested ve-
hicular and pedestrian traffic. The courts so far have held that such
concerns do not justify total bans on the racks. They have emphasized
how important these boxes are to the distribution of the newspaper
and have concluded that the municipality may regulate locations so
as to prevent traffic congestion and similar evils, but may not ban
them outright.

The reasoning of these cases is that the interests protected by the
First Amendment extend to distribution of the completed product
and that, although a city has legitimate interests in cleanliness and
safety, these must not be used to inhibit the press to a greater extent
than necessary to achieve the desired governmental purposes. This
requires that the racks be allowed except to the extent that they seri-
ously interfere with a legitimate and important governmental interest.

This strongly held philosophy carries over to other areas as well.
In Young v. Municipal Court, 16 Cal.App.3d, 766, 94 Cal.Rptr. 331
(1971), the defendant was arrested for hawking the Berkeley Barb
while sitting near a busy intersection and holding the paper up to
passing motorists. A county ordinance barred selling products ‘“along
or upon any public road or highway” in the county. The court found
that although the hawker’s actions might adversely affect traffic safe-
ty, the ordinance was written too broadly because it also proscribed
sales on public sidewalks that might present no traffic dangers what-
ever since sidewalks run ‘“along” public roads. In essence the court
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was concerned that the statute was so indefinite that it barred more
sales of newspapers than might properly be needed in order to meet
any real traffic danger. The solution was to write a statute in terms
of the traffic dangers that justified the limitation. The decision over-
turning the statute prevented prosecution of this hawker—even
though he might have been convicted under a proper ordinance. The
reason the hawker escapes in this case is that the Supreme Court has
developed a doctrine that allows persons who are prosecuted under
unduly broad statutes to challenge the constitutionality of the statute
even though they themselves might properly have been convicted un-
der a narrower version of the statute. The overbreadth doctrine is de-
fended on the ground that it encourages governments to draft narrow
legislation that will not deter people from engaging in legitimate con-
duct.

b. Mail Fraud. Fraud committed using mail, whether by ad-
vertisement or other technique, has long been recognized to be sub-
ject to the control of the Postmaster General. The power to return
mail addressed to a fraudulent mailer marked “Fraudulent” was up-
held in Public Clearing House v. Coyne, 194 U.S. 497 (1904). The
suggestion that the development of the First Amendment had under-
mined the Coyne philosophy was rejected in an opinion by Justice
Black: “None of the recent cases . . . provide the slightest sup-
port for a contention that the constitutional guarantees of freedom
of speech and freedom of press include complete freedom, uncontrolla-
ble by Congress, to use the mails for perpetration of swindling
schemes.” Later, “A contention cannot be seriously considered which
assumes that freedom of the press includes a right to raise money to
promote circulation by deception of the public.” Donaldson v. Read
Magazine, 333 U.S. 178, 191, 192 (1948).

¢. Second-Class Postal Subsidy. Historically, one of the princi-
pal means of circulation of magazines, and to a lesser extent news-
papers, has been through the United States mail. Periodicals have
received the benefit of rates lower than private mail rates since the
creation of the Post Office. The lower rates were designed ‘‘to en-
courage the dissemination of news and of current literature of educa-
tional value.” Note that the First Amendment does not enter into the
question of whether to establish subsidies for media. It has not been
argued that the Constitution requires Congress to subsidize the media.
Rather, this is a question for Congress to decide—at least in the ab-
sence of such evils as discrimination for or against periodicals taking
certain editorial positions.

The subsidies have always been significant. Early postal rates
for letters ranged from 1214 cents for one-page letters travelling be-
tween 100 and 150 miles to 75 cents for three-page letters travelling
over 450 miles. Newspapers, on the other hand, had a maximum rate



108 THE JUDICIAL SYSTEM Ch. 2

of 114 cents if sent more than 100 miles. In 1970, it was estimated
that although periodicals comprised 11 percent of the material circu-
lated in the mail, they paid only three percent of the postal costs.
When “institutional,” or fixed overhead costs are figured in, the Post-
al Service has argued that even these figures grossly underestimate
the size of the subsidy.

With the size of these subsidies, noted Zechariah Chafee, it should
come as no surprise that a “newspaper editor fears being put out of
business by the administrative denial of the second-class mailing privi-
lege much more than the prospect of prison subject to a jury trial.”
Z. Chafee, Freedom of Speech 199 (1920).

In the Classification Act of 1879, Congress created the four classes
of mail that still exist and established eligibility requirements for
second-class mail that are virtually unchanged today: publication in
unbound form at regular intervals at least four times a year, issued
from a known office of publication and “originated and published for
the dissemination of information of a public character, or devoted
to literature, the sciences, arts, or some special industry.”

The limitations on postal authority control over second-class mails
have been developed through interpretation of these criteria. In one
case, the statute required publishers to publish and file with the Post-
master General sworn statements giving average circulation figures
and names of editors, publishers, owners, stockholders and creditors.
In addition it required all advertisements in publications to be labelled
as such. The Court held that these conditions were permissible as
“incidental” to the power of Congress to subsidize circulation for the
purpose of promoting dissemination of information. Lewis Publish-
ing Co. v. Morgan, 229 U.S. 288 (1913). Chief Justice White in effect
accepted the legislative position:

The extremely low postage rate accorded to second-class mat-
ter gives these publications a circulation and a corresponding in-
fluence unequaled in history. It is a common belief that many
periodicals are secretly owned or controlled, and that in reading
such papers the public is deceived through ignorance of the in-
terests the publication represents. We believe that, since the gen-
eral public bears a large portion of the expense of distribution
of second-class matter, and since these publications wield a large
influence because of their special concessions in the mails, it is not
only equitable but highly desirable that the public should know
the individuals who own or control them.

The Court, however, read the statute only as sanctioning denial of the
privilege of second-class rates and not total denial of the use of the
mails, thus avoiding the question 6f whether the latter course would
be constitutional.
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The discretion of postal officials reached its outermost limits in
Milwaukee Publishing Co. v. Burleson, 255 U.S. 407 (1921). The
Postmaster General had revoked the second-class privileges of the Mil-
waukee Leader, a left-wing newspaper critical of United States in-
volvement in World War 1. The second-class privilege was available
only to “mailable” matter, and the Court found authorization for the
ban in the Espionage Act of 1917, which provided that any newspaper
that published false statements intended to promote the success of the
enemies of the United States was “nonmailable.” Furthermore, the
Court reasoned that once an unspecified number of issues of a news-
paper had revealed its “nonmailable” character, it was a ‘“‘reasonable
presumption” that future issues would be nonmailable, thus justifying
the indefinite revocation.

Justice Brandeis, dissenting, argued that the nonmailability pro-
visions gave the Postmaster General authority only to exclude from
the mails specific issues that he found to be nonmailable and he could
not close the mails to future issues of the same publication or future
mail tendered by a particular person. To allow more would be to
attribute to Congress the desire to create a “universal censor of pub-
lication” because “a denial of the use of the mail would be for most
publications tantamount to a denial of the right of circulation.”

Finally, in Hannegan v. Esquire, Inc., 327 U.S. 146 (1946), the
Court in effect adopted Justice Brandeis’ approach and drastically
restricted the discretion of the Postmaster General, who had revoked
the second-class privileges of Esquire Magazine. He had expressly
stipulated that he was not finding the magazine to be obscene and thus
“nonmailable” under the obscenity provisions but argued that the
“public character” eligibility requirement gave him the power to ex-
clude publications that, though not “obscene in a technical sense,” are
“morally improper and not for the public welfare and the public
good.” Justice Douglas concluded that such a view would “grant the
Postmaster General a power of censorship. Such a power is so ab-
horrent to our traditions that a purpose to grant it should not easily
be inferred.” He then interpreted the second-class eligibility provi-
sions as providing “standards which relate to the format of the pub-
lication and to the nature of its contents, but not to their quality,
worth, or value.” Since the publisher won on the interpretation of the
statute, there was no need to reach the constitutional issue.

In the Postal Reorganization Act of 1970, Congress established
the United States Postal Service as an independent corporation. Con-
gress relinquished its control over mail rates, mandated that mail ser-
vice was, for the first time, to become self-sufficient, and directed the
rate setters to consider several factors including the requirement that
‘“each class of mail or type of mail service bear the direct and indirect
postal costs attributable to that class or type.” At the same time, how-
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ever, the statute forbids apportioning the costs of the Postal Service
so as “to impair the overall value of such service to the people.”

In 1971, the Postal Service approved a 138 percent rate increase
for regular second-class service to be phased in over several years
and approved an additional phased 91 percent raise in 1973. In 1975,
the Postal Service, claiming it faced a $2.5 billion deficit, announced
temporary additional rate increases of about 25 percent, with further
increases pending as of 1976. In 1976, legislation gave the Postal
Service a subsidy of $1 billion and froze rate hikes until 1977. Pub-
lishers have denounced the higher rates, claiming they will kill off
small specialty journals and have already been at least partially re-
sponsible for the demise of some mass circulation periodicals. It ap-
pears, however, that the greatest threat may be to “medium-circula-
tion comment” magazines such as The Atlantic Monthly and The New
Republic. As a result of this series of rate hikes, most of the larger
publishing companies, such as Time, Inc., Readers Digest and the Wall
Street Journal have been investigating the use of private independent
distributors and newspaper delivery systems. Given the present rate
of postal increases, some of these alternatives may soon be competitive
with the Postal Service. On postal subsidies generally, see G. Cullinan,
The United States Postal Service (1973).



Chapter III
LEGAL PROBLEMS OF GATHERING INFORMATION

We turn now to problems that are unique to media. We will fol-
low the procedures of the media: gathering information and then pub-
lishing it. In this chapter we focus on the process of gathering what
might be called “raw” information. One continuing question will be
what the eager gatherer may legally obtain from various sources.
A second question is the relevance of whether the gatherer is an in-
dividual citizen or a media employee.

The government’s involvement may take several forms. First,
the government may possess information that the gatherer seeks. In
this situation, government is not acting as arbiter of disputes but
rather as possessor of information. Government may also act solely
in its more traditional role, seeking to regulate the relationship be-
tween the gatherer and private sources. If the private source is un-
willing, may the gatherer persist? Even if the source is willing, may
government still impose barriers? We will approach this set of prob-
lems, beginning with the gatherer who is seeking information from
private persons. We will then turn to the special problems raised
when the government is the source.

A. PRIVATE SOURCES

1. UNWILLING PRIVATE SOURCES

In this section we see what procedures are legally available to
one seeking to acquire information from a private person who is not
willing to part with it. Our present concern is with activities in the
news gathering stage—not liability for what is ultimately printed.
These situations raise both civil and eriminal issues. In addition to
the conspicuous legal questions, serious ethical problems arise.

DIETEMANN v. TIME, INC.

United States Court of Appeals, Ninth Circuit, 1971.
449 F.2d 245.

[Plaintiff, “a disabled veteran with little education, was engaged
in the practice of healing with clay, minerals, and herbs.” He had no
listings and did not advertise; he did not own a telephone and made
no charges for his diagnoses or his prescriptions. Two employees of
defendant’s Life Magazine, Mrs. Metcalf and Mr. Ray, arranged with
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the office of the District Attorney of Los Angeles County to go to
plaintiff’s home. On the day in question they rang the bell outside
plaintiff’s locked gate. When he appeared they falsely stated that
they had been sent by a certain person. Plaintiff unlocked the gate,
admitted them to his house and brought them to his den. After using
some equipment and holding what appeared to be a wand, plaintiff
told Metcalf that she had a lump in her breast from having eaten
rancid butter 11 years, 9 months and 7 days earlier. While plaintiff
was examining Metcalf, Ray took photographs with a hidden camera.
A radio transmitter hidden in Metcalf’s purse transmitted the entire
conversation to another Life employee and two government officials
parked in a nearby automobile. Life subsequently ran a story on
plaintiff’s activities, including a photograph and reference to the re-
corded conversation. Thereafter when plaintiff was arrested for his
activities Life and newspaper photographers accompanied the police
and took photographs. Plaintiff sued for damages on the ground
that his privacy had been invaded by the intrusion. Suit was
brought in federal court because of the diversity of citizenship. The
district judge concluded that California would hold plaintiff entitled
to damages and he awarded $1,000 general damages for injury to
plaintiff’s “feelings and peace of mind.” Defendant appealed.]

Before CARTER and HUFSTEDLER, CIRCUIT JUDGES, and VON DER
HEYDT, DISTRICT JUDGE.

HUFSTEDLER, CIRCUIT JUDGE:

The appeal presents three ultimate issues: (1) Under California
law, is a cause of action for invasion of privacy established upon
proof that defendant’s employees, by subterfuge, gained entrance to
the office portion of plaintiff’s home wherein they photographed him
and electronically recorded and transmitted to third persons his con-
versation without his consent as a result of which he suffered emo-
tional distress? (2) Does the First Amendment insulate defendant
from liability for invasion of privacy because defendant’s employees
did those acts for the purpose of gathering material for a magazine
story and a story was thereafter published utilizing some of the mate-
rial thus gathered? (8) Were the defendant’s employees acting as
special agents of the police and, if so, did their acts violate the First,
Fourth, and Fourteenth Amendments of the Federal Constitution,
thereby subjecting defendant to liability under the Civil Rights Act
(42 U.S.C. § 1983)? Because we hold that plaintiff proved a cause
of action under California law and that the First Amendment does not
insulate the defendant from liability, we do not reach the third issue.

Were it necessary to reach the Civil Rights Act questions, we
would be obliged to explore the relationship between the defendant’s
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employees and the police for the purpose of ascertaining the existence
of the “color of law” element of the Act. Because we do not reach
the issue, we can and do accept the defendant’s disclaimer that its
employees were acting for or on behalf of the police.

In jurisdictions other than California in which a common law
tort for invasion of privacy is recognized, it has been consistently
held that surreptitious electronic recording of a plaintiff’s conversa-
tion causing him emotional distress is actionable, Despite some vari-
ations in the description and the labels applied to the tort, there is
agreement that publication is not a necessary element of the tort, that
the existence of a technical trespass is immaterial, and that proof of
special damages is not required. [ ]

Although the issue has not been squarely decided in California,
we have little difficulty in concluding that clandestine photography of
the plaintiff in his den and the recordation and transmission of his
conversation without his consent resulting in his emotional distress
warrants recovery for invasion of privacy in California.

Concurrently with the development of privacy law, California
had decided a series of cases according plaintiffs relief from unreason-
able penetrations of their mental tranquility based upon the tort of
intentional infliction of emotional distress. [ ] Although these
cases are not direct authority in the privacy area, they are indicative
of the trend of California law to protect interests analogous to those
asserted by plaintiff in this case.

We are convinced that California will “approve the extension of
the tort of invasion of privacy to instances of intrusion, whether by
physical trespass or not, into spheres from which an ordinary man in
plaintiff’s position could reasonably expect that the particular de-
fendant should be excluded.” (Pearson v. Dodd, 410 F.2d at 704.)

Plaintiff’s den was a sphere from which he could reasonably
expect to exclude eavesdropping newsmen. He invited two of defend-
ant’s employees to the den. One who invites another to his home or
office takes a risk that the visitor may not be what he seems, and
that the visitor may repeat all he hears and observes when he leaves.
But he does not and should not be required to take the risk that what
is heard and seen will be transmitted by photograph or recording, or
in our modern world, in full living color and hi-fi to the public at
large or to any segment of it that the visitor may select. A different
rule could have a most pernicious effect upon the dignity of man and
it would surely lead to guarded conversations and conduct where can-
dor is most valued, e. g., in the case of doctors and lawyers.

The defendant claims that the First Amendment immunizes it
from liability for invading plaintiff’s den with a hidden camera and
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its concealed electronic instruments because its employees were gath-
ering news and its instrumentalities “are indispensable tools of inves-
tigative reporting.” We agree that newsgathering is an integral part
of news dissemination. We strongly disagree, however, that the hid-
den mechanical contrivances are “indispensable tools” of newsgather-
ing. Investigative reporting is an ancient art; its successful practice
long antecedes the invention of miniature cameras and electronic de-
vices. The First Amendment has never been construed to accord
newsmen immunity from torts or crimes committed during the course
of newsgathering. The First Amendment is not a license to trespass,
to steal, or to intrude by electronic means into the precincts of anoth-
er’'s home or office.? It does not become such a license simply be-
cause the person subjected to the intrusion is reasonably suspected of
committing a crime.

Defendant relies upon the line of cases commencing with New
York Times Co. v. Sullivan, 376 U.S. 254 (1964) . . . to sustain
its contentions that (1) publication of news, however tortiously gath-
ered, insulates defendant from liability for the antecedent tort, and
(2) even if it is not thus shielded from liability, those cases prevent
consideration of publication as an element in computing damages.

As we previously observed, publication is not an essential ele-
ment of plaintiff’s cause of action. Moreover, it is not the founda-
tion for the invocation of a privilege. Privilege concepts developed in
defamation cases and to some extent in privacy actions in which pub-
lication is an essential component are not relevant in determining lia-
bility for intrusion conduct antedating publication. [ ] Noth-
ing in New York Times or its progeny suggests anything to the
contrary. Indeed, the Court strongly indicates that there is no First
Amendment interest in protecting news media from calculated mis-
deeds. [ ]

No interest protected by the First Amendment is adversely af-
fected by permitting damages for intrusion to be enhanced by the
fact of later publication of the information that the publisher improp-
erly acquired. Assessing damages for the additional emotional dis-
tress suffered by a plaintiff when the wrongfully acquired data are
purveyed to the multitude chills intrusive acts. It does not chill free-
dom of expression guaranteed by the First Amendment. A rule for-
bidding the use of publication as an ingredient of damages would
deny to the injured plaintiff recovery for real harm done to him
without any countervailing benefit to the legitimate interest of the

2. In this respect the facts of this case had been removed by the donor with-

are different from those in Pearson v. out the plaintiff’s consent. But the
Dodd, supra, 410 F.2d 701 (D.C.Cir. donor was not the defendant’s agent,
1969). In Pearsom, the defendant re- and the defendant did not participate

celved documents knowing that they in purloining the documents.
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public in being informed. The same rule would encourage conduct by
news media that grossly offends ordinary men.

The judgment is affirmed.

JAMES M. CARTER, CIRCUIT JUDGE (concurring and dissenting).

I concur in all of the majority opinion except that portion refus-
ing to meet the issue of the liability of defendants’ agents, acting as
agents of the police.

Notes and Questions

1. Is the court correct in saying that one ‘“who invites another to his
home or office takes a risk that the visitor may not be what he seems,
and that the visitor may repeat all he hears and observes when he
leaves?” If the court is correct, how does the actual case differ from
that situation? Is it relevant that Dietemann’s premises were not
open to the public?

2. What actions of the defendants might warrant liability ?

3. Does the court meet the First Amendment argument satisfactori-
ly? Would the case be different if Dietemann had been a lay member

of the state’s board of medical examiners? Or a candidate for school
board ?

4. One party to a phone conversation taped the conversation without
informing the plaintiff. During the conversation plaintiff allegedly
indicated that he could arrange a “fix” in a divorce case. The party
who made the recording gave a copy to the defendant newspaper,
which published it. Plaintiff sued the newspaper for damages. The
court held that the recorder was not liable and that “it could not in
any way be wrongful for that person to later disclose the contents of
that conversation. Each party to a conversation, telephonic or other-
wise, takes the risk that the other party may divulge the contents.
. .” Smith v. Cincinnati Post & Times-Star, 475 F.2d 740 (6th
Cir. 1973). Compare this case with Dietemann. If the plaintiff had
been assured in advance that no recording was being made would the
recorder’s conduct be ‘“wrongful?’ In some states interception or re-
cording of a telephone conversation without the consent of both par-
ties is illegal.

5. Early in 1975 it was disclosed that a reporter had been sifting
through the contents of garbage cans outside the home of Secretary
of State Henry Kissinger. Does that raise a Dietemann problem?
In a very short editorial, Editor & Publisher (July 19, 1975, p. 6) at-
tacked such practices: “Pawing through someone else’s garbage is a
revolting exercise and doing it in the name of journalism makes it
none the less s0.” Do you agree?
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6. The practice of reporters accompanying public officials to scenes
of crimes and fires on private property is not a new one, but there is
some question as to how far into the premises they may go. In
Fletcher v. Florida Pub. Co., 319 So.2d 100 (Fla.App.1975), plaintiff
was away from her home when it was severely damaged by fire.
After the fire was extinguished, the fire marshal and a police sergeant,
accompanied by media representatives, entered the building and dis-
covered the body of plaintiff’s 17-year-old daughter on the floor of a
second story bedroom. When the body was removed a silhouette re-
mained on the floor. Defendant published a photograph captioned
“Silhouette of Death.” Plaintiff learned of the tragedy from a news-
paper story. Her major claim was for trespass and resulting damages
from the invasion of privacy. The trial judge awarded summary
judgment to the paper on this count, based on assertions that the
press had a long standing practice of entering private property where
disaster has struck. The district court of appeal reversed, 2-1. The
majority thought the affidavits showed that in such situations the
consent implied was to go onto the premises but not into the house.
The dissenter argued that consent to enter should be implied unless
actually denied, and observed that arson was suspected and that the
news media often help in official investigations by developing leads.
Also, “the fire was a disaster of great public interest and it is clear
that the photographer and other members of the news media entered
the burned home at the invitation of the investigating officers.” The
Florida Supreme Court reversed, along the lines of the dissent below.
It found a clear showing “that it was common usage, custom, and
practice for news media to enter private premises and homes under
the circumstances present here’”’—which it did not further identify.
340 So.2d 914 (1976).

7. Compare Fletcher with a case in which a CBS television crew en-
tered a restaurant ‘“with cameras rolling” as the reporter approached
a staff member and identified herself. She was ordered to leave and
did. The confrontation was televised on that night’s news as part of a
story on restaurants charged with violating New York City’s health
regulations. The restaurant, Le Mistral, sued for trespass and a jury
awarded over $250,000 in compensatory and punitive damages.
Post-trial motions are pending. N.Y. Times, June 5, 1976, p. 1. Is it
a trespass to enter a restaurant solely to take photographs and not to
eat? If a sign on the door says “No reporters or photographers al-
lowed inside” can violators be subject to trespass actions? Is it criti-
cal here that the reporters’ interest may be adverse to that of the res-
taurant? Is the disruptive nature of a television crew relevant? An
attorney for CBS is quoted as having said that it would “chill” ef-
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forts to cover stories to have to request an interview in advance from
a party who would probably not comply. Is that relevant? Suppose
the restaurant is one frequented by celebrities and others who thrive
on publicity? What about food critics who enter a restaurant to eat
and to criticize?

8. Should different principles apply if reporters knowingly accept
material improperly obtained by others? In a case cited in Dietemann,
aides to a United States Senator removed numerous documents from
his files, copied them, and passed the copies to columnists who knew
how they had been obtained. The court held that the columnists had
committed no tort:

If we were to hold appellants liable for invasion of privacy on
these facts, we would establish the proposition that one who re-
ceives information from an intruder, knowing it has been ob-
tained by improper intrusion, is guilty of a tort. In an untried
and developing area of tort law, we are not prepared to go so far.
A person approached by an eavesdropper with an offer to share
in the information gathered through the eavesdropping would
perhaps play the nobler part should he spurn the offer and shut
his ears. However, it seems to us that at this point it would place
too great a strain on human weakness to hold one liable in dam-
ages who merely succumbs to temptation and listens.

Pearson v. Dodd, 410 F.2d 701 (D.C.Cir.) cert. den. 395 U.S. 947
(1969). Should the result change if a reporter had said to the aide
“I’d sure love to see your file on” a particular matter—and three days
later the aide presented the file?

9. It is common practice for courts to cite earlier decisions of the
same, or other, courts in their opinions. This may show that other
courts have reached the same result as the court is reaching in the
present case, or that earlier situations that were similar justify the
outcome in this particular instance. Sometimes the earlier case is
cited by a litigant, and the court then explains why it agrees or dis-
agrees with the party’s assertion of what that earlier case stands for.

In Dietemann the defendant relies on a line of cases beginning
with New York Times v. Sullivan. As we shall see at p. 284, infra,
that important case developed a protection for newspapers when they
defamed public officials. The defendant here is arguing that the
Supreme Court, whose ruling is of course binding on the Dietemann
court, has protected newspapers in cases that the defendant says
are like this one. The court, however, rejects the analogy and ob-
serves that the Supreme Court in New York Times v. Sullivan was
not addressing the question of whether newspapers might engage in
intrusive conduct to get information. Thus, the court sets that case
aside as not being helpful on the question before it.
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Throughout this book, as already noted, many citations to cases
have been omitted. This is shown by the use of the brackets [ ].
When case names are retained in the course of an opinion, it is be-
cause the cited case is an important one, and usually one that we
have already discussed or will discuss elsewhere in the book. Thus
this case includes the citation of Pearson v. Dodd, which is then dis-
cussed in a note after Dietemann. Most case references that have
been retained will thus be discussed in one way or another somewhere
in the book. These cases can be conveniently located through the
Table of Cases that follows the Table of Contents.

10. Assume a private citizen has a document that shows that an elect-
ed official has taken a bribe. If a reporter breaks into the citizen’s
house and steals the document and uses the information therein, should
the reporter be liable for damages? Should the answer depend on
whether the reporter’s story leads to the official’s defeat in a forth-
coming election or his conviction for bribery ?

11. Photography has presented other problems, as the next case sug-
gests.

GALELLA v. ONASSIS

United States Court of Appeals, Second Circuit, 1973.
487 F.24 986.

[Photographer Ron Galella sued Jacqueline Kennedy Onassis for
false arrest and malicious prosecution after he was arrested by Secret
Service agents protecting Mrs. Onassis’ children. She denied the
charges and counterclaimed for damages and injunctive relief against
Galella’s continuous efforts to photograph her and her children. The
trial judge, who heard the case without a jury, believed Onassis and
not Galella. He dismissed Galella’s claim but awarded Onassis an
injunction against Galella’s practices. The court of appeals affirmed
the dismissal of Galella’s claim. The portion of the opinion that fol-
lows deals with the propriety of the District Court’s grant of injunc-
tive relief to Mrs. Onassis and to the government, which had been
involved in the suit in its capacity as protector of the children’s
safety.]

Before SMiTH, HAYS and TIMBERS, CIRCUIT JUDGES.
J. JOSEPH SMITH, CIRCUIT JUDGE:

Galella fancies himself as a ‘“paparazzo” (literally a kind of an-
noying insect, perhaps roughly equivalent to the English “gadfly.”)
Paparazzi make themselves as visible to the public and obnoxious to
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their photographic subjects as possible to aid in the advertisement
and wide sale of their works.

Some examples of Galella’s conduct brought out at trial are illus-
trative. Galella took pictures of John Kennedy riding his bicycle in
Central Park across the way from his home. He jumped out into the
boy’s path, causing the agents concern for John's safety. The agents’
reaction and interrogation of Galella led to Galella’s arrest and his ac-
tion against the agents; Galella on other occasions interrupted Caro-
line at tennis, and invaded the children’s private schools. At one
time he came uncomfortably close in a power boat to Mrs. Onassis
swimming. He often jumped and postured around while taking pic-
tures of her party notably at a theater opening but also on numerous
other occasions. He followed a practice of bribing apartment house,
restaurant and nightclub doormen as well as romancing a family
servant to keep him advised of the movements of the family.

After a six-week trial the court dismissed Galella’s claim and
granted relief to both the defendant and the intervenor. Galella was
enjoined from (1) keeping the defendant and her children under sur-
veillance or following any of them; (2) approaching within 100
yards of the home of defendant or her children or within 100 yards
of either child’s school or within 75 yards of either child or 50 yards
of defendant.

Discrediting all of Galella’s testimony 1 the court found the pho-
tographer guilty of harassment, intentional infliction of emotional
distress, assault and battery, commercial exploitation of defendant’s
personality, and invasion of privacy. Fully crediting defendant’s tes-
timony, the court found no liability on Galella’s claim. Evidence of-
fered by the defense showed that Galella had on occasion intentional-
ly physically touched Mrs. Onassis and her daughter, caused fear of
physical contact in his frenzied attempts to get their pictures, fol-
lowed defendant and her children too closely in an automobile, endan-
gered the safety of the children while they were swimming, water
skiing and horseback riding. Galella cannot successfully challenge
the court’s finding of tortious conduct.1?

10. The court’s findings on credibility (McKinney's Consol.Laws, c. 40, 1967)

are indeed broad, but they are sup-
ported in the record. Galella demon-
strated a galling lack of respect for
the truth and gave no indication of
any consciousness of the meaning of
the oath he had taken. Not only did
he admit blatantly lying in his testi-
mony, he admitted attempting to have
other witnesses lie for him.

Harassment is a criminal violation
under New York Penal Law § 240.25

when with intent to harass a person
follows another in a public place, in-
flicts physical contact or engages in
any annoying conduct without legiti-
mate cause. Galella was found to
have cngaged in this proscribed con-
duct. Conduct sufficient to invoke
criminal liability for harassment may
be the basis for private action. [ ]
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Finding that Galella had “insinuated himself into the very fabric
of Mrs. Onassis’ life . . .” the court framed its relief in part
on the need to prevent further invasion of the defendant’s privacy.
Whether or not this accords with present New York law, there is no
doubt that it is sustainable under New York's proscription of
harassment,.

Of course legitimate countervailing social needs may warrant
some intrusion despite an individual’s reasonable expectation of pri-
vacy and freedom from harassment. However, the interference al-
lowed may be no greater than that necessary to protect the overrid-
ing public interest. Mrs. Onassis was properly found to be a public
figure and thus subject to news coverage. [ ] Nonetheless, Galel-
la’s action went far beyond the reasonable bounds of news gathering.
When weighed against the de minimis public importance of the daily
-activities of the defendant, Galella’s constant surveillance, his obtru-
sive and intruding presence, was unwarranted and unreasonable. If
there were any doubt in our minds, Galella’s inexcusable conduct to-
ward defendant’s minor children would resolve it.

Galella does not seriously dispute the court’s finding of tortious
conduct, Rather, he sets up the First Amendment as a wall of immu-
nity protecting newsmen from any liability for their conduct while
gathering news. There is no such scope to the First Amendment
right. Crimes and torts committed in news gathering are not pro-
tected. See Branzburg v. Hayes, [ ], Dietemann v. Time, Inc., 449
F.2d 245, 249-250 (9th Cir. 1971). [ ] There is no threat to a
free press in requiring its agents to act within the law.

Injunctive relief is appropriate. Galella has stated his intention
to continue his coverage of defendant so long as she is newsworthy,
and his continued harassment even while the temporary restraining
orders were in effect indicate that no voluntary change in his tech-
nique can be expected. New York courts have found similar conduct
sufficient to support a claim for injunctive relief. [ ]

The injunction, however, is broader than is required to protect
the defendant. Relief must be tailored to protect Mrs. Onassis from
the “paparazzo” attack which distinguishes Galella’s behavior from
that of other photographers; it should not unnecessarily infringe on
reasonable efforts to “cover” defendant. Therefore, we modify the
court’s order to prohibit only (1) any approach within twenty-five
(25) feet of defendant or any touching of the person of the defendant
Jacqueline Onassis; (2) any blocking of her movement in public
places and thoroughfares; (38) any act foreseeably or reasonably cal-
culated to place the life and safety of defendant in jeopardy; and (4)
any conduct which would reasonably be foreseen to harass, alarm or
frighten the defendant.
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Any further restriction on Galella’s taking and selling pictures
of defendant for news coverage is, however, improper and unwar-
ranted by the evidence. [ ]

Likewise, we affirm the grant of injunctive relief to the govern-
ment modified to prohibit any action interfering with Secret Service
agents’ protective duties. Galella thus may be enjoined from (a) en-
tering the children’s schools or play areas; (b) engaging in action
calculated or reasonably foreseen to place the children’s safety or well
being in jeopardy, or which would threaten or create physical injury;
(c) taking any action which could reasonably be foreseen to harass,
alarm, or frighten the children; and (d) from approaching within
thirty (30) feet of the children.

[Judge Timbers dissented from the majority’s refusal to uphold
the trial judge’s injunction.]

Notes and Questions

1. During the trial Mrs. Onassis testified on cross-examination that
shopping was a private activity although it took her to a public store;
that visiting a friend was private although she had to go through
public streets; and that a walk alone in Central Park was private, al-
though the park was public. (N.Y. Times, Mar. 10, 1972, p. 31) Are
these claims tenable? Some more than others? What are the impli-
cations of calling such activities ‘“private?”

2. What is the significance of the distances chosen by the trial
judge? Why did the court of appeals reject those figures?

3. Would the analysis differ if a newspaper employee had been
trying to photograph Mrs. Onassis without the accompanying papar-
azzo behavior?

4. Would the analysis differ if a media photographer spent a day
covertly following and photographing an ordinary citizen chosen at
random, for a feature on “a day in the life of an ordinary citizen?”

5. When AFL-CIO president George Meany was at a hotel in Miami,
a wire service directed a photographer to get an informal bathing
suit shot of Meany, “who takes a dim view of such photographs.”
The photographer registered as a guest. The next day, dressed in a
bathing suit, he paid a pool attendant to put him in a secluded spot.
When Meany appeared, the photographer began taking pictures.
When he moved closer he was spotted by Meany’s “daughter and sec-
retary and associates who promptly circled around screening Meany
from further view.” Editor & Publisher, Mar. 8, 1975, p. 18. Any
legal problems? Any ethical problems? (One of the shots—showing
Meany in bathing trunks sitting in a chair and yawning—was widely
used.)
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6. Photographers who are on public sidewalks are entitled to take
pictures of what they observe. In Channel 10, Inc. v. Gunnarson, 337
F.Supp. 634 (D.Minn.1972), a television photographer was at the
scene when police led two burglars from a building late at night.
The photographer turned on his lighting device and began taking pic-
tures. When defendant police officers shouted “No pictures!” the
photographer turned off his light, but he refused to allow the Detec-
tive Bureau to determine whether he had filmed anything detrimental
to the prosecution, or whether-either subject was a juvenile and thus
photographed illegally. For failure to allow inspection of the film,
police confiscated plaintiff’s camera.

In a declaratory judgment action, the judge decided that the pho-
tographer was free to take pictures from the sidewalk and could use
lights if necessary unless police or fire authorities objected on
grounds of public safety or an emergency, such as the fear of a sni-
per attack. The police concerns about photographing juveniles did
not justify their interference, though it might warrant subsequent
punishment of the photographer if the statute were violated.

In the course of investigating a double murder in midtown Man-
hattan, the police brought several persons to the scene. Officers
were concerned that those who could help solve the crime would be
driven away by the presence of television cameramen. One officer
is quoted as having told a television crew that although he couldn’t
tell them what to do, “it would help us a lot if you didn’t take any
pictures.” According to the news report the crew “thereupon re-
turned to their vehicle.” N. Y. Times, Dec. 10, 1976, p. B3. What
would you have done? :

7. Occasionally, the government can restrain the photographing of
individuals. The United States District Court in Kansas promulgat-
ed a rule that banned photographs in any courtroom or its “envi-
rons,” defined to include all parking areas and entrances and exits to
the two-story building. During a celebrated case a court official read
the rule to a group that included Mazzetti, a reporter-photographer.
As some prisoners were being moved out of the courthouse and into a
bus, Mazzetti left the sidewalk, entered the parking area, and came
within ten feet of the bus. Marshals escorted him back to the side-
walk but he returned, claiming a right as a member of the press. He
was arrested and later held in contempt and sentenced to 15 days’ im-
prisonment. On appeal the conviction was affirmed. Mazzetti v.
United States, 518 F.2d 781 (10th Cir. 1975).

8. Criminal Liability. The cases in this section have dealt solely
with the question of civil liability for allegedly improper newsgather-
ing activities by the media but implicitly or explicitly, they suggest
the possibility of criminal liability for certain types of behavior.
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Thus, for example, the court indicates that Galella was guilty of the
crime of harassment.

Two general types of crimes against individuals are likely to oc-
cur in the course of newsgathering. The first involves direct actions
taken to obtain information from unwilling sources. This might in-
clude engaging in, or procuring others to engage in, such activities as
burglary, wiretapping or trespassing. Most states and the federal
government have general prohibitions against these activities that
would seemingly apply against newsmen among others. E. g., 18 U.
S.C. § 2511 and West’s Ann.Cal.Penal Code § 631. Electronic eaves-
dropping may also be proscribed, as may secret recording of a face-
to-face conversation. Cal.Penal Code § 632.

The more common situation that may entail criminal liability for
the media resembles the Dodd situation: accepting information from
someone who has, on his own authority, covertly acquired secret in-
formation that he wants made public. The Dodd court’s narrow inter-
pretation of tort law does not mean that the very same behavior was
not, or could not be made, criminal. Indeed, it may well be the crime
loosely called “knowingly receiving stolen property,” though most jur-
isdictions use a much more elaborate formulation. The most impor-
tant attempt to apply such general legislation against media defend-
ants occurred in a case in which a mail clerk in the California Attor-
ney General’s office obtained a copy of the names, addresses, and
telephone numbers of 80 undercover state narcotics agents. He deliv-
ered it to the offices of the Los Angeles Free Press and asked pay-
ment of $20 and the return of the list when the newspaper no longer
needed it. The state alleged that at this point the crime was com-
plete. The editor and the reporter who accepted delivery of the docu-
ment (and published it on the front page) were prosecuted under Cal-
ifornia Penal Code § 496 providing that “every person who buys or
receives any property which has been stolen or which has been ob-
tained in any manner constituting theft or extortion, knowing the
property to be so stolen or obtained” commits a crime. The defend-
ants’ conviction was affirmed by the Court of Appeal, People v. Kun-
kin, 100 Cal.Rptr. 845 (Cal.App.1972), by a 2-1 vote.

The Supreme Court of California reversed the conviction because
of insufficient proof that the defendant knew the document had been
stolen. This was based largely on the fact that the clerk had insisted
that he wanted the document back and that he had not told the editors
that he was no longer employed at the same place. People v. Kunkin,
9 Cal.3d 345, 507 P.2d 1392, 107 Cal.Rptr. 184 (1973).
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2. GOVERNMENT ACTION AFFECTING WILLINGNESS OF
SOURCES—REPORTER’S PRIVILEGE

a. The Role of Confidentiality

It has been generally accepted that persons thought to have rele-
vant information may be subpoenaed to testify as witnesses at certain
governmental proceedings. Nevertheless, some relationships have
been held to give rise to “privileges” permitting a party to withhold
information he has learned in a confidential relationship. The most
venerable of these relationships have been those of physician and pa-
tient, lawyer and client, and priest and penitent. In each of these the
recipient may be prevented by the source from testifying as to infor-
mation learned in confidence in that professional capacity. A rela-
tively new privilege has now emerged: that of the reporter not to di-
vulge the source of certain information and, sometimes, the informa-
tion itself. The assertion of this privilege at common law was gener-
ally rejected, but it has made headway as a statutory protection.
Since the first reporter’s privilege statute was enacted in Maryland
in 1896, half the states have enacted so-called “shield” laws.

In states without privilege statutes, reporters tried, with little
success, to claim such a privilege under common law. Then in 1958
columnist Marie Torre tried a different approach. She had reported
that a CBS executive had made certain disparaging remarks about
Judy Garland. Garland sued CBS for defamation and sought by dep-
osition to get Torre to identify the particular executive. Torre at-
tacked the effort as a threat to freedom of the press, refused to an-
swer the question, and asserted that the First Amendment protected
her refusal. The court, though seeing some constitutional implica-
tions, held that even if the First Amendment were to provide some
protection, the reporter must testify when the information sought
goes to the “heart” of the plaintiff’s claim. Garland v. Torre, 259 F.
2d 545 (2d Cir.) certiorari denied 358 U.S. 910 (1958). Torre ulti-
mately served ten days in jail for eriminal contempt.

After Garland, reporters continued to assert First Amendment
claims, still with little success. In the late 1960’s the situation be-
came more serious as the federal government began to serve subpoen-
as on reporters more frequently. The media asserted that this made
previously willing sources of information unwilling because of fear
that the courts would not protect the reporter or the source and re-
porters would violate confidences when pressed by the government.

This raised an empirical question about the effect of subpoenas
on the flow of information. Professor Vince Blasi explored this in a
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study that pursued three paths. First he conducted 47 interviews
with reporters and editors of newspapers in seven large cities. Sec-
ond, he sent a questionnaire to 67 reporters familiar with the subpoe-
na problem, The questionnaire was designed to elicit “qualitative”
rather than “quantitative” information. Finally, he sent 1470 ques-
tionnaires to reporters on large newspapers, editors of underground
papers, news magazine and broadcasting journalists. Before he
could publish the results, the Supreme Court announced that it would
review three cases dealing with reporters’ subpoenas. Branzburg v.
Hayes, infra. In the following excerpts, Professor Blasi suggests
several broad perspectives from which to view privilege cases and
also summarizes his general empirical conclusions. He is a professor
of law at the University of Michigan.

THE NEWSMAN’S PRIVILEGE: AN EMPIRICAL STUDY
Vince Blasi

70 Michigan Law Review 229, 231-235, 284 (1971).

The three cases on the Court’s docket all concern one variant of
the press subpoena problem: a grand jury’s effort to acquire from a
reporter information about possible law violations committed by his
news sources. While this is currently the most common posture in
which the issue presents itself, ‘'one must take cognizance of many
other manifestations of the controversy before deciding what general
principles, let alone detailed standards, ought to govern press subpoe-
na disputes. Congressional committees, such as the panel that was
looking into the CBS documentary The Selling of the Pentagon, may
wish to subpoena newsmen to scrutinize the accuracy and balance of
certain reporting efforts. Criminal defendants have an explicit sixth
amendment right to compel the attendance of witnesses in their fa-
vor; this right may at times conflict with the reporter’s interest in
honoring confidences with sources, such as police officers or prosecu-
tors, who may have given the reporter information that would be
helpful to the defense. On occasion, information in the hands of
newsmen might enable the police to prevent future crimes or to ap-
prehend fugitive felons. Some journalistic endeavors border on
criminal activity, such as participation in acts of demonstrative van-
dalism or receiving stolen documents. . . . These and other situa-
tions raise considerations that are not present in the cases that are
currently before the Court, and that may call for a quite different
reconciliation of the conflicting interests.

Modern developments in the journalism profession comprise still
another background against which the subpoena issue should be ex-
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amined. As the broadcast media have gradually assumed predomi-
nance in the provision of hot news, the print media have turned in-
creasingly to in-depth, interpretive reporting. This latter variety of
news coverage depends heavily on “not for attribution” quotes, “off
the record” background sessions, leads, and continuing relationships
with sources. The spectacular growth of the underground press has
ushered in other important trends in the profession, including what
might be termed “participant-observer” reporting, an approach that
is particularly implicated in the subpoena controversy. Perhaps the
most significant recent development in American journalism, how-
ever, is the pronounced disillusionment that many reporters have
come to experience with regard to the nation’s political leadership.
This feeling is not traceable solely to President Nixon’s treatment of
the press. Indeed, the disillusionment traces back to the Kennedy
Administration’s more subtle manipulation of the media and to the
credibility gap of the Johnson years. Nor is the attitude limited to
the young reporters whose naive idealism has been punctured. The
“old pros,” men who have covered the tough beats, who have “seen it
all,” and who used to cooperate willingly with law enforcement offi-
cials and investigatory bodies, now say they are so alienated that they
feel no obligation to assist the processes of government. The press
subpoena controversy is in the courts today largely because the sensi-
tivity to each other’s needs that used to characterize government-
press relations is now virtually nonexistent.

The results of a wide-ranging empirical study of the sort that I
have undertaken cannot be telescoped into a tidy conclusion. Never-
theless, it may be useful for me to identify those findings and impres-
sions that I regard as the most important and the most interesting.
They are as follows: (1) good reporters use confidential source rela-
tionships mainly for the assessment and verification opportunities
that such relationships afford rather than for the purpose of gaining
access to highly sensitive information of a newsworthy character;
(2) the adverse impact of the subpoena threat has been primarily in
“poisoning the atmosphere” so as to make insightful, interpretive re-
porting more difficult rather than in causing sources to ‘“dry up”
completely; (3) understandings of confidentiality in reporter-source
relationships are frequently unstated and imprecise; (4) press sub-
poenas damage source relationships primarily by compromising the
reporter’s independent or compatriot status in the eyes of sources
rather than by forcing the revelation of sensitive information; (5)
only one segment of the journalism profession, characterized by cer-
tain reporting traits (emphasis on interpretation and verification)
more than type of beat, has been adversely affected by the subpoena
threat; (6) reporters feel very strongly that any resolution of their
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conflicting ethical obligations to sources and to society should be a
matter for personal rather than judicial determination, and in conso-
nance with this belief these reporters evince a high level of asserted
willingness to testify voluntarily and also a very high level of assert-
ed willingness to go to jail if necessary to honor what they perceive
to be their obligation of confidentiality; (7) newsmen prefer a flexi-
ble ad hoc qualified privilege to an inflexible per se qualified privi-
lege; (8) newsmen regard protection for the identity of anonymous
sources as more important than protection for the contents of confi-
dential information given by known sources; (9) newsmen object
most of all to the frequency with which press subpoenas have been is-
sued in what these reporters regard as unnecessary circumstances
when they have no important information to contribute; and (10)
newsmen fear that an outright rejection by the Supreme Court of any
sort of newsman’s privilege would “poison the atmosphere’” consider-
ably and thus they regard the symbolic aspect of the current constitu-
tional litigation to be of the utmost importance.

b. The Supreme Court Considers the Privilege

BRANZBURG v. HAYES

(Together with In re Pappas and United States v. Caldwell.)

Supreme Court of the United States, 1972.
408 U.8. 663, 92 S.Ct. 2646, 33 L.Ed.2d 626.

[This group of cases involved demands on three reporters by
grand juries. In Branzburg, the reporter wrote a newspaper article
about persons supposedly using a chemical process to change mari-
juana into hashish. He was called before a grand jury and directed
to identify the two individuals. He refused and sought an order
from the Kentucky Court of Appeals prohibiting the trial judge from
insisting that he answer the questions. He based his claim on both
the Kentucky privilege statute and the First Amendment. The Court
of Appeals construed the statute to protect a reporter who refused to
divulge the identity of an informant who supplied him with informa-
tion but not to protect the silence of a reporter about his personal ob-
servations. Constitutional arguments were rejected.

In a second episode, Branzburg wrote a story after interviewing
drug users and watching some of them smoking marijuana. He was
again subpoenaed before a grand jury but before he was due to ap-
pear he again asked the Kentucky Court of Appeals to prevent the
grand jury from forcing him to appear. Again the court denied his
requested relief.
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In Pappas, a Massachusetts television reporter recorded and pho-
tographed statements of local Black Panther Party officials during a
period of racial turmoil. He was allowed to enter the Party’s head-
quarters to cover an expected police raid in return for his promise to
disclose nothing he observed within. He stayed three hours, no raid
occurred, and he wrote no story. He was summoned before the coun-
ty grand jury but refused to answer any questions about what had
taken place while he was there. When he was recalled, he moved to
quash the second summons. The motion was denied by the trial
judge who noted the absence of a statutory newsman’s privilege in
Massachusetts and denied the existence of a constitutional privilege.
The Supreme Judicial Court of Massachusetts affirmed.

In the third case, Caldwell had been assigned by the New York
Times to cover the Black Panther Party and other black militant
groups. He was subpoenaed to appear before a federal grand jury
and to bring with him notes and tape recordings of interviews given
to him for publication by officers and spokesmen on the Black Panth-
er Party concerning aims, purposes and activities of the group.
The court held that in the absence of a compelling showing of need by
the prosecution, Caldwell need not even appear before the grand jury,
much less answer its questions.]

Opinion of the Court by MR. JUSTICE WHITE, announced by the
CHIEF JUSTICE [BURGER].

II

Although the newsmen in these cases do not claim an
absolute privilege against official interrogation in all circumstances,
they assert that the reporter should not be forced either to appear or
to testify before a grand jury or at trial until and unless sufficient
grounds are shown for believing that the reporter possesses informa-
tion relevant to a crime the grand jury is investigating, that the in-
formation the reporter has is unavailable from other sources, and
that the need for the information is sufficiently compelling to over-
ride the claimed invasion of First Amendment interests occasioned by
the disclosure. Principally relied upon are prior cases emphasizing
the importance of the First Amendment guarantees to individual de-
velopment and to our system of representative government, decisions
requiring that official action with adverse impact on First Amend-
ment rights be justified by a public interest that is “compelling” or
“paramount,” and those precedents establishing the principle that
justifiable governmental goals may not be achieved by unduly broad
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means having an unnecessary impact on protected rights of speech,
press, or association. The heart of the claim is that the burden on
news gathering resulting from compelling reporters to disclose confi-
dential information outweighs any public interest in obtaining the in-
formation.

We do not question the significance of free speech, press, or as-
sembly to the country’s welfare. Nor is it suggested that news gath-
ering does not qualify for First Amendment protection; without
some protection for seeking out the news, freedom of the press could
be eviscerated. But these cases involve no intrusions upon speech or
assembly, no prior restraint or restriction on what the press may
publish, and no express or implied command that the press publish
what it prefers to withhold. No exaction or tax for the privilege of
publishing, and no penalty, civil or criminal, related to the content of
published material is at issue here. The use of confidential sources
by the press is not forbidden or restricted; reporters remain free to
seek news from any source by means within the law. No attempt is
made to require the press to publish its sources of information or in-
discriminately to disclose them on request.

The sole issue before us is the obligation of reporters to respond
to grand jury subpoenas as other citizens do and to answer questions
relevant to an investigation into the ‘commission of crime. Citizens
generally are not constitutionally immune from grand jury subpoe-
nas; and neither the First Amendment nor any other constitutional
provision protects the average citizen from disclosing to a grand jury
information that he has received in confidence.

It is clear that the First Amendment does not invalidate every
incidental burdening of the press that may result from the enforce-
ment of civil or criminal statutes of general applicability. Under
prior cases, otherwise valid laws serving substantial public interests
may be enforced against the press as against others, despite the pos-
sible burden that may be imposed. [The Court here referred to the
taxation, labor, and antitrust cases discussed in Chapter I1.]

It has generally been held that the First Amendment does not
guarantee the press a constitutional right of special access to infor-
mation not available to the public generally. Zemel v. Rusk, 381 U.S.
1, 16-17 (1965); [ 1. In Zemel v. Rusk, supra, for example, the
Court sustained the Government’s refusal to validate passports to
Cuba even though that restriction “render[ed] less than wholly free
the flow of information concerning that country.” Id., at 16. The
ban on travel was held constitutional, for ‘“[t]he right to speak and
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publish does not carry with it the unrestrained right to gather infor-
mation.” Id., at 17.22

Despite the fact that news gathering may be hampered, the press
is regularly excluded from grand jury proceedings, our own confer-
ences, the meetings of other official bodies gathered in executive ses-
sion, and the meetings of private organizations. Newsmen have no
constitutional right of access to the scenes of crime or disaster when
the general public is excluded, and they may be prohibited from at-
tending or publishing information about trials if such restrictions are
necessary to assure a defendant a fair trial before an impartial tribu-
nal.

It is thus not surprising that the great weight of authority is
that newsmen are not exempt from the normal duty of appearing
before a grand jury and answering questions relevant to a criminal
investigation. At common law, courts consistently refused to recog-
nize the existence of any privilege authorizing a newsman to refuse to
reveal confidential information to a grand jury.

The prevailing constitutional view of the newsman’s privilege is
very much rooted in the ancient role of the grand jury that has the
dual function of determining if there is probable cause to believe that
a crime has been committed and of protecting citizens against un-
founded criminal prosecutions. Grand jury proceedings are constitu-
tionally mandated for the institution of federal criminal prosecutions
for capital or other serious erimes. The Fifth Amendment
provides that “[n]o person shall be held to answer for a capital, or
otherwise infamous crime, unless on a presentment or indictment of a
Grand Jury.” Although state systems of criminal proce-
dure differ greatly among themselves, the grand jury is similarly
guaranteed by many state constitutions and plays an important role
in fair and effective law enforcement in the overwhelming majority of
the States. Because its task is to inquire into the existence of possi-
ble criminal conduct and to return only well-founded indictments, its
investigative powers are necessarily broad.

A number of States have provided newsmen a statutory privilege
of varying breadth, but the majority have not done so, and none has
been provided by federal statute. Until now the only testimonial
privilege for unofficial witnesses that is rooted in the Federal Consti-
tution is the Fifth Amendment privilege against compelled self-in-

22. ‘“There are few restrictions on ac- tion he might find relevant to his

tion which could not be clothed by in-
genious argument in the garb of de-
crcased data flow. For example, the
prohibition of unauthorized entry into
the White House diminishes the citi-
zen's opportunities to gather informa-

opinion of the way the country is
being run, but that does not make en-
try into the White Iouse a First
Amendment right.,” 381 U.S. at 16-
17,
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crimination. We are asked to create another by interpreting the First
Amendment to grant newsmen a testimonial privilege that other citi-
zens do not enjoy. This we decline to do.2® Fair and effective law
enforcement aimed at providing security for the person and property
of the individual is a fundamental function of government, and the
grand jury plays an important, constitutionally mandated role in this
process. On the records now before us, we perceive no basis for hold-
ing that the public interest in law enforcement and in ensuring effec-
tive grand jury proceedings is insufficient to override the consequen-
tial, but uncertain, burden on news gathering that is said to result
from insisting that reporters, like other citizens, respond to relevant
questions put to them in the course of a valid grand jury investiga-
tion or criminal trial.

It would be frivolous to assert—and no one does in these
cases—that the First Amendment, in the interest of securing news or
otherwise, confers a license on either the reporter or his news sources
to violate valid criminal laws. Although stealing documents or pri-
vate wire tapping could provide newsworthy information, neither
reporter nor source is immune from conviction for such conduct,
whatever the impact on the flow of news. Neither is immune, on
First Amendment grounds, from testifying against the other, before
the grand jury or at a criminal trial.

Thus, we cannot seriously entertain the notion that the First
Amendment protects a newsman’s agreement to conceal the criminal
conduct of his source, or evidence thereof, on the theory that it is bet-
ter to write about crime than to do something about it.

There remain those situations where a source is not engaged in
criminal conduct but has information suggesting illegal conduct by
others. Newsmen frequently receive information from such sources
pursuant to a tacit or express agreement to withhold the source’s
name and suppress any information that the source wishes not pub-
lished.

The argument that the flow of news will be diminished by com-
pelling reporters to aid the grand jury in a criminal investigation is
not irrational, nor are the records before us silent on the matter.
But we remain unclear how often and to what extent informers are
actually deterred from furnishing information when newsmen are
forced to testify before a grand jury. The available data indicate
that some newsmen rely a great deal on confidential sources and that
some informants are particularly sensitive to the threat of exposure

29. The creation of new testimonial obstruct the search for truth.
privileges has been met with disfavor I
by commentators since such privileges
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and may be silenced if it is held by this Court that, ordinarily, news-
men must testify pursuant to subpoenas, but the evidence fails to
demonstrate that there would be a significant constriction of the flow
of news to the public if this Court reaffirms the prior common-law
and constitutional rule regarding the testimonial obligations of news-
men. Estimates of the inhibiting effect of such subpoenas on the
willingness of informants to make disclosures to newsmen are widely
divergent and to a great extent speculative.3? 1t would be difficult to
canvass the views of the informants themselves; surveys of reporters
on this topic are chiefly opinions of predicted informant behavior and
must be viewed in the light of the professional self-interest of the
interviewees.33 Reliance by the press on confidential informants does
not mean that all such sources will in fact dry up because of the later
possible appearance of the newsman before a grand jury. The re-
porter may never be called and if he objects to testifying, the prosecu-
tion may not insist. Moreover, grand juries characteristi-
cally conduct secret proceedings, and law enforcement officers are
themselves experienced in dealing with informers, and have their own
methods for protecting them without interference with the effective
administration of justice.

We are admonished that refusal to provide a First Amendment
reporter’s privilege will undermine the freedom of the press to collect
and disseminate news. But this is not the lesson history teaches us.
As noted previously, the common law recognized no such privilege,
and the constitutional argument was not even asserted until 1958.
From the beginning of our country the press has operated without
constitutional protection for press informants and the press has

32. Cf. e. g, the results of a study con-
ducted by Guest & Stanzler, which ap-
pears as an appendix to their article,
[64 Nw.U.L.Rev. 18]. A number of ed-
itors of daily newspapers of varying
circulation were asked the question,
“Excluding one- or two-sentence gos-
sip items, on the average how many
stories based on information received
in confidence are published in your

paper each year? Very rough esti-
mate.” Answers varied significantly,
e. g, “Virtually innumerable,” Tucson
Daily Citizen (41,969 daily circ.), “Too
many to remember,” Los Angeles Her-
ald-Examiner (718,221 daily cire.), “Oc-
casionally,” Denver Post (252,084 daily
circ.), “Rarely,” Cleveland Plain Deal-
er (370,499 daily circ.), “Very rare,
some politics,” Oregon Journal (146,-
403 daily circ). This study did not

purport to mecasurc the extent of de-
terrence of informants caused by sub-
poenas to the press.

33. In his Press Subpoenas: An Empir-
ical and Legal Analysis, Study Report
of the Reporters’ Committee on Free-
dom of the Press 6-12, Prof. Vince
Blasi discusses these methodological
problems. Prof. Blasi's survey found
that slightly more than half of the
975 reporters questioned said that
they relied on regular confidential
sources for at least 109% of their sto-
ries. Id., at 21. Of this group of re-
porters, only 8% were able to say
with some certainty that their profes-
sional functioning had been adversely
affected by the threat of subpoena;
another 11% were not certain wheth-
er or not they had been adversely af-
fected. Id., at 53,
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flourished. The existing constitutional rules have not been a serious
obstacle to either the development or retention of confidential news
sources by the press.

It is said that currently press subpoenas have multiplied, that
mutual distrust and tension between press and officialdom have in-
creased, that reporting styles have changed, and that there is now
more need for confidential sources, particularly where the press seeks
news about minority cultural and political groups or dissident organi-
zations suspicious of the law and public officials. These develop-
ments, even if true, are treacherous grounds for a far-reaching inter-
pretation of the First Amendment fastening a nationwide rule on
courts, grand juries, and prosecuting officials everywhere,

The privilege claimed here is conditional, not absolute; given the
suggested preliminary showings and compelling need, the reporter
would be required to testify. Presumably, such a rule would reduce
the instances in which reporters could be required to appear, but
predicting in advance when and in what circumstances they could be
compelled to do so would be difficult. Such a rule would also have
implications for the issuance of compulsory process to reporters at
civil and eriminal trials and at legislative hearings. If newsmen’s con-
fidential sources are as sensitive as they are claimed to be, the pros-
pect of being unmasked whenever a judge determines the situation
justifies it is hardly a satisfactory solution to the problem. For them
it would appear that only an absolute privilege would suffice.

We are unwilling to embark the judiciary on a long and difficult
journey to such an uncertain destination. The administration of a
constitutional newsman’s privilege would present practical and con-
ceptual difficulties of a high order. Sooner or later, it would be nec-
essary to define those categories of newsmen who qualified for the
privilege, a questionable procedure in light of the traditional doc-
trine that liberty of the press is the right of the lonely pamphleteer
who uses carbon paper or a mimeograph just as much as of the large
metropolitan publisher who utilizes the latest photocomposition meth-
ods. . . . The informative function asserted by representatives
of the organized press in the present cases is also performed by lec-
turers, political pollsters, novelists, academic researchers, and drama-
tists. Almost any author may quite accurately assert that he is con-
tributing to the flow of information to the publie, that he relies on
confidential sources of information, and that these sources will be si-
lenced if he is forced to make disclosures before a grand jury.

Thus, in the end, by considering whether enforcement of a par-
ticular law served a “compelling” governmental interest, the courts
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would be inextricably involved in distinguishing between the value of
enforcing different criminal laws. By requiring testimony from a re-
porter in investigations involving some crimes but not in others, they
would be making a value judgment that a legislature had declined to
make since in each case the criminal law involved would represent a
considered legislative judgment, not constitutionally suspect, of what
conduct is liable to criminal prosecution. The task of judges, like
other officials outside the legislative branch, is not to make the law
but to uphold it in accordance with their oaths.

At the federal level, Congress has freedom to determine whether
a statutory newsman’s privilege is necessary and desirable and to
fashion standards and rules as narrow or broad as deemed necessary
to deal with the evil discerned and, equally important, to refashion
those rules as experience from time to time may dictate. There is
also merit in leaving state legislatures free, within First Amendment
limits, to fashion their own standards in light of the conditions and
problems with respect to the relations between law enforcement offi-
cials and press in their own areas. It goes without saying, of course,
that we are powerless to bar state courts from responding in their
own way and construing their own constitutions so as to recognize a
newsman’s privilege, either qualified or absolute.

In addition, there is much force in the pragmatic view that the
press has at its disposal powerful mechanisms of communication and
is far from helpless to protect itself from harassment or substantial
harm,

Finally, as we have earlier indicated, news gathering is not with-
out its First Amendment protections, and grand jury investigations if
instituted or conducted other than in good faith, would pose wholly
different issues for resolution under the First Amendment. Official
harassment of the press undertaken not for purposes of law enforce-
ment but to disrupt a reporter’s relationship with his news sources
would have no justification. Grand juries are subject to judicial con-
trol and subpoenas to motions to quash. We do not expect courts will
forget that grand juries must operate within the limits of the First
Amendment as well as the Fifth.

III

We turn, therefore, to the disposition of the cases before us.
From what we have said, it necessarily follows that the decision in
United States v. Caldwell, must be reversed.

The decisions in Branzburg v. Hayes and Branzburg v. Meigs,
must be affirmed. . . . In both cases, if what petitioner wrote
was true, he had direct information to provide the grand jury con-
cerning the commission of serious crimes.
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The only question presented at the present time in In re Pappas
is whether petitioner Pappas must appear before the grand jury to
testify pursuant to subpoena. We affirm the decision of the
Massachusetts Supreme Judicial Court and hold that petitioner must
appear before the grand jury to answer the questions put to him, sub-
ject, of course, to the supervision of the presiding judge as to “the
propriety, purposes, and scope of the grand jury inquiry and the per-
tinence of the probable testimony.” [ ]

So ordered.

MR. JUSTICE POWELL, concurring.

I add this brief statement to emphasize what seems to me to be
the limited nature of the Court’s holding. The Court does not hold
that newsmen, subpoenaed to testify before a grand jury, are with-
out constitutional rights with respect to the gathering of news or in
safeguarding their sources. Certainly, we do not hold, as suggested
in MR. JUSTICE STEWART’s dissenting opinion, that state and
federal authorities are free to “annex” the news media as “an investi-
gative arm of government.” The solicitude repeatedly shown by this
Court for First Amendment freedoms should be sufficient assurance
against any such effort, even if one seriously believed that the media
—properly free and untrammeled in the fullest sense of these terms
—were not able to protect themselves.

As indicated in the concluding portion of the opinion, the Court
states that no harassment of newsmen will be tolerated. If a news-
man believes that the grand jury investigation is not being conducted
in good faith he is not without remedy. Indeed, if the newsman is
called upon to give information bearing only a remote and tenuous re-
lationship to the subject of the investigation, or if he has some other
reason to believe that his testimony implicates confidential source re-
lationships without a legitimate need of law enforcement, he will
have access to the court on a motion to quash and an appropriate pro-
tective order may be entered. The asserted claim to privilege should
be judged on its facts by the striking of a proper balance between
freedom of the press and the obligation of all citizens to give relevant
testimony with respect to criminal conduct. The balance of these vi-
tal constitutional and societal interests on a case-by-case basis accords
with the tried and traditional way of adjudicating such questions.*

* It is to be remembered that Caldwell

asserts a constitutional privilege not
cven to appear before the grand jury
unless a court decides that the Gov-
ernment has made a showing that
meets the three preconditions speci-
fied in the dissenting opinion of MRr.
JusTICE STEWART. To be sure, this
would require a “balancing” of in-

terests by the court, but under cir-
cumstances and constraints  signifi-
cantly different from the balancing
that will bhe appropriate under the
court’s decision. The newsman wit-
ness, like all other witnesses, will
have to appear; he will not be in a
position to litigate at the threshold
the State’s very authority to subpocna
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In short, the courts will be availalble to newsmen under circum-
stances where legitimate First Amendment interests require protec-
tion.

MR. JusTicE DouGLAs, dissenting in United States v. Cald-
well [and the other two cases].

It is my view that there is no “compelling need” that can be
shown which qualifies the reporter’s immunity from appearing or
testifying before a grand jury, unless the reporter himself is impli-
cated in a crime. His immunity in my view is therefore quite com-
plete, for, absent his involvement in a crime, the First Amendment
protects him against an appearance before a grand jury and if he is
involved in a crime, the Fifth Amendment stands as a barrier. Since
in my view there is no area of inquiry not protected by a privilege,
the reporter need not appear for the futile purpose of invoking one to
each question.

The starting point for decision pretty well marks the range with-
in which the end result lies. The New York Times, whose reporting
functions are at issue here, takes the amazing position that First
Amendment rights are to be balanced against other needs or conven-
iences of government. My belief is that all of the “balancing” was
done by those who wrote the Bill of Rights. By casting the First
Amendment in absolute terms, they repudiated the timid, watered-
down, emasculated versions of the First Amendment which both the
Government and the New York Times advance in the case.

The press has a preferred position in our constitutional scheme,
not to enable it to make money, not to set newsmen apart as a fa-
vored class, but to bring fulfillment to the public’s right to know.
The right to know is crucial to the governing powers of the people, to
paraphrase Alexander Meiklejohn. Knowledge is essential to in-
formed decisions.

MR. JUSTICE STEWART, with whom MR. JUSTICE BRENNAN and
MR. JUSTICE MARSHALL join, dissenting.

The Court’s crabbed view of the First Amendment reflects a dis-
turbing insensitivity to the critical role of an independent press in

him. Moreover, absent the constitu-
tional preconditions that Caldwell and

competing interests on their merits in
the particular case.  The new consti-

that dissenting opinion would impose
as heavy burdens of proof to be
carricd by the State, the court—when
called upon to protect a newsman
from improper or prejudicial question-
ing—would be free to balance the

tutional rule endorsed by that dissent-
ing opinion would, as a practical mat-
ter, defeat such a fair balancing and
the essential societal interest in the
detection and prosecution of crime
would be heavily subordinated.
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our society. The question whether a reporter has a constitutional
right to a confidential relationship with his source is of first impres-
sion here, but the principles that should guide our decision are as ba-
sic as any to be found in the Constitution. While MR. JUSTICE Pow-
ELL’s enigmatic concurring opinion gives some hope of a more flexi-
ble view in the future, the Court in these cases holds that a newsman
has no First Amendment right to protect his sources when called be-
fore a grand jury. The Court thus invites state and federal authori-
ties to undermine the historic independence of the press by attempt-
ing to annex the journalistic profession as an investigative arm of
government. Not only will this decision impair performance of the
press’ constitutionally protected functions, but it will, I am convinced,
in the long run harm rather than help the administration of justice.

I respectfully dissent.

After today’s decision, the potential informant can never be sure
that his identity or off-the-record communications will not subse-
quently be revealed through the compelled testimony of a newsman.
A public-spirited person inside government, who is not implicated in
any crime, will now be fearful of revealing corruption or other gov-
ernmental wrongdoing, because he will now know he can subsequently
be identified by use of compulsory process. The potential source
must, therefore, choose between risking exposure by giving informa-
tion or avoiding the risk by remaining silent.

The reporter must speculate about whether contact with a con-
troversial source or publication of controversial material will lead to
a subpoena. In the event of a subpoena, under today’s decision, the
newsman will know that he must choose between being punished for
contempt if he refuses to testify, or violating his profession’s ethics 1°
and impairing his resourcefulness as a reporter if he discloses confi-
dential information.

The impairment of the flow of news cannot, of course, be proved
with scientific precision, as the Court seems to demand. Obviously,
not every news-gathering relationship requires confidentiality. And
it is difficult to pinpoint precisely how many relationships do require
a promise or understanding of nondisclosure. But we have never be-
fore demanded that First Amendment rights rest on elaborate empir-
ical studies demonstrating beyond any conceivable doubt that deter-
rent effects exist; we have never before required proof of the exact

10. The American Newspaper Guild confidential information in court or
has adopted the following rule as part hefore other judicial or investigating
of the newsman's code of ethics: hodies.” G. Bird & F. Merwin, The
“[N]Jewspapermen shall refuse to re- P’ress and Society 592 (1971).

veal confidences or disclose sources of

Franklin First Amend.—Fourth Estate MCB—&6
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number of people potentially affected by governmental action, who
would actually be dissuaded from engaging in First Amendment ac-
tivity.

To require any greater burden of proof is to shirk our duty to
protect values securely embedded in the Constitution. We cannot
await an unequivocal—and therefore unattainable—imprimatur from
empirical studies.!® We can and must accept the evidence developed
in the record, and elsewhere, that overwhelmingly supports the prem-
ise that deterrence will occur with regularity in important types of
news-gathering relationships.

Accordingly, when a reporter is asked to appear before a grand
jury and reveal confidences, I would hold that the government must
(1) show that there is probable cause to believe that the newsman
has information that is clearly relevant to a specific probable viola-
tion of law; (2) demonstrate that the information sought cannot be
obtained by alternative means less destructive of First Amendment
rights; and (3) demonstrate a compelling and overriding interest in
the information.

Notes and Questions

1. Since Justice Powell’s was the vital fifth vote that made Justice
White’s opinion an opinion for the Court, it becomes important to un-
derstand his position. Is Justice White’s opinion based on balancing?
Is it the same kind of balancing that Justice Powell calls for in his
concurring opinion? Recall the different types of balancing discussed
at p. 73, supra.

2. Justice Powell suggests some grounds for protecting reporters
from grand jury investigations. Does Justice White’s opinion sug-
gest the same protections?

3. In what ways do Justices Powell and Stewart disagree?
4. Justice Douglas notes with obvious dismay that the reporters did
not seek “absolute” privilege. What would such a privilege have

19. Empirical stndies, after all, can
only provide facts. It is the dnty of

used in obtaining the facts is open to
question. It is then that we must

courts to give legal significance to
facts; and it is the special duty of
this Court to nnderstand the constitn-
tional significance of facts. We mnst
often proceed in a state of less than
perfect knowledge, either because the
facts are murky or the methodology

look to the Constitntion for the valnes
that inform onr presnmptions. And
the importance to our society of the
“full flow of information to the public
has buttressed this Court’s historic
presumption in favor of First Amend-
ment values.
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meant in this case? Why do you think such an argument was not
made?

5. How important are the empirical questions? In addition to Blasi’s
work, see the study in D. Gordon, Newsman’s Privilege and the Law
(1974). We shall have occasion at several points to observe the Su-
preme Court grappling with difficult areas in which unknown facts
might be thought crucial to the resolution of the legal question. Can
you find a pattern in the way the Court handles these situations?

6. Justice White observes that the Court would get into “practical
and conceptual difficulties of a high order’’ if it were to develop a con-
stitutional privilege for newsmen. Among the problems he sees is
that of having to decide who is entitled to such a privilege. Could
the Supreme Court rule that the privilege belongs to reporters who
work for mass media but not to “the louely pamphleteer who uses
carbon paper or a mimeograph?”’ What about academic researchers?

7. The Supreme Court is generally skeptical about claims of privi-
lege. In United States v. Nixon, 418 U.S. 683 (1974), the special pros-
ecutor served a subpoena on then President Nixon seeking certain
tapes and documents that might be relevant to the Watergate cover-
up trial. The President asked the courts to have the subpoena with-
drawn—or quashed—on the grounds (1) that the separation of pow-
ers doctrine precluded judicial review of the President’s decision that
it would not be in the public interest to disclose the contents of con-
fidential conversations between a President and his close advisers,
and (2) that as a matter of constitutional law, executive privilege
prevailed over the subpoena. Although granting that the need for
“complete candor and objectivity from advisers calls for great defer-
ence from the courts,” the Court decided that absent a claim of “need
to protect military, diplomatic, or sensitive national security secrets,”
the Court must weigh the competing interests to determine which
should prevail:

. We have elected to employ an adversary system of
criminal justice in which the parties contest all issues before a
court of law. The need to develop all relevant facts in the ad-
versary system is both fundamental and comprehensive. The
ends of criminal justice would be defeated if judgments were to
be founded on a partial or speculative presentation of the facts.
The very integrity of the judicial system and public confidence
in the system depend on full disclosure of all the facts, within the
framework of the rules of evidence. To ensure that justice is
done, it is imperative to the function of courts that compulsory
process be available for the production of evidence needed either
by the prosecution or by the defense.
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Only recently the Court restated the ancient proposition of
law, albeit in the context of a grand jury inquiry rather than a
trial,

“that ‘the public . . . has a right to every man’s evi-

dence,’” except for those persons protected by a constitution-

al, common-law, or statutory privilege, [ ] 7

Branzburg v. Hayes, 408 U.S. 665, 688 (1972).

In this case we must weigh the importance of the general
privilege of confidentiality of Presidential communications in
performance of his responsibilities against the inroads of such a
privilege on the fair administration of criminal justice. The in-
terest in preserving confidentiality is weighty indeed and enti-
tled to great respect. However, we cannot conclude that advisers
will be moved to temper the candor of their remarks by the in-
frequent occasions of disclosure because of the possibility that
such conversations will be called for in the context of a criminal
prosecution.

On the other hand, the allowance of the privilege to with-
hold evidence that is demonstrably relevant in a criminal trial
would cut deeply into the guarantee of due process of law and
gravely impair the basic function of the courts. A President’s
acknowledged need for confidentiality in the communications of
his office is general in nature, whereas the constitutional need
for production of relevant evidence in a criminal proceeding is
specific and central to the fair adjudication of a particular crim-
inal case in the administration of justice. Without access to spe-
cific facts a criminal prosecution may be totally frustrated. The
President’s broad interest in confidentiality of communications
will not be vitiated by disclosure of a limited number of conver-
sations preliminarily shown to have some bearing on the pending
criminal cases.

8. The problem of reporter’s privilege arises most frequently in the
context of material that has been published without attribution of
source. In Branzburg, however, several of the cases involved incom-
plete reports and efforts to get more information, such as what hap-
pened inside the building in Pappas. This may involve “outtakes,” a
term usually used to refer to parts of film or videotape that have
been cut and not shown on the air. It may indeed refer to film, but
might also refer to notes taken by a reporter that never appear in the
story or, indeed, perceptions or observations that are not even written
down. Are government efforts to obtain this unpublished or unre-
corded information different from the more conventional effort to get
a reporter to identify a source of published information? Does Jus-
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tice White suggest a distinction between the two situations? Out-
takes are essential when the goal is to try to judge the fairness of
what was actually presented. This was the situation when a House
committee sought outtakes from the CBS program, The Selling of
the Pentagon, referred to by Blasi. On outtakes, see Schonfeld, The
Film on the Cutting Room Floor, Columbia Journalism Rev., Nov./
Dec. 1974, p. 52.

9. The courts are even less sympathetic when unsolicited information
has been thrust on the reporter. See Lewis v. United States, 517 F.2d
236 (9th Cir. 1975), upholding the contempt conviction of a manager
of a radio station for refusing to produce the original of a “com-
munique” he received from an underground group that claimed re-
sponsibility for a bombing. Does this situation differ greatly from
those presented in Branzburg?

10. Police have sought to obtain documents by bypassing the sub-
poena-litigation route in favor of the use of search warrants in which
the police appear without notice at the editorial offices of a newspaper
or broadcaster. This route was rejected in the first decision on the
question, Stanford Daily v. Zurcher, 353 F.Supp. 124 (N.D.Cal.1972)
a case in which the police had been seeking photographs to help
identify persons who had engaged in a violent attack. The judge
held that a search warrant could be used against media in such cases
only if there was a clear showing that the materials sought would be
destroyed or hidden, and that an order not to destroy or hide ma-
terials would be futile. The entire subject is discussed in Note, Search
and Seizure of the Media, 28 Stan.L.Rev. 957 (1976). The court of
appeals affirmed in February, 1977.

11. Professor Blasi observes that the Branzburg group all involved
the same limited question: appearance before a grand jury investigat-
ing possible crimes. How different is a demand that a reporter tes-
tify at a trial from a demand he testify before a grand jury? Might
it matter if the defendant is the one seeking the testimony? Consider
the defendant’s Sixth Amendment right to call witnesses in his own
defense.

12. Cwil cases. When we turn to civil cases, the differences are
greater. Shortly after Branzburg, an action was brought on behalf
of “all Negroes in the City of Chicago who purchased homes from
approximately 60 named defendants between 1952 and 1969.” The
claim was that the real estate brokers had engaged in “blockbusting,”
a discriminatory practice that involved buying homes at low prices
and reselling them at high prices. To help prove their case the plain-
tiffs asked a reporter, Balk, to identify the source of an article he
wrote in 1962 about real estate practices in Chicago, entitled ‘“Con-
fessions of a Block-Buster.” Although sympathetic to the plaintiffs’
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position, Balk refused to testify because he got the story in confidence.
The trial judge’s refusal to order Balk to testify was affirmed on ap-
peal. Baker v. F & F Investment, 470 F.2d 778 (2d Cir. 1972).

The court read Branzburg as offering reporters some First
Amendment protection and relied heavily on Justice Powell’s state-
ment that “these vital constitutional and societal interests” should
be decided on a case-by-case basis. The court observed the great weight
that Justice White gave to the role of the grand jury and to the “im-
portance of combatting crime.” Since Justice Powell suggested that
for him (and also the four dissenters) situations existed in criminal
cases in which the First Amendment might override the interest in
disclosure of information about crime, “surely in civil cases, courts
must recognize that the public interest in non-disclosure of journalists’
confidential sources will often be weightier than the private interest
in compelled disclosure.” The court found no compelling interest in
disclosure in the facts of the case because the identity of the source
“simply did not go to the heart of” plaintiffs’ case.

13. A special problem in civil cases is the defamation action. In
Torre’s case she was not a party but was thought to hold vital in-
formation not otherwise available. The case for disclosure is strong-
er when the defamation action is brought against the media defendant.
In Cary v. Hume, 492 F.2d 631 (D.C.Cir.) cert. dismissed 417 U.S.
938 (1974), the general counsel of the United Mine Workers sued
two columnists for stating that he had removed files from union head-
quarters and had then reported to the police that the files had been
stolen. The columnists had refused to retract because ‘“our report
was based upon information supplied by eyewitnesses.” A pretrial
order was entered requiring Hume to name the eyewitnesses. He
refused and appealed. The court of appeals affirmed. The parties
agreed that to prevail in the defamation action plaintiff would have
to show that defendant either lied or had behaved recklessly. (See
discussion of defamation in Chap. IV.) The court held that it would
be virtually impossible for plaintiff to show deliberate falsity unless
he could learn the basis for the defendant’s story.

¢. Statutory Developments

The unpredictability of case-by-case constitutional adjudication
has brought renewed legislative efforts. To assess possible legisla-
tion, we should first review some constitutional issues. Among them
is the Sixth Amendment right of defendants in criminal cases to have
compulsory process to obtain witnesses in their favor. Another is
the limited effect of state statutes, in light of uncertainty about
whether the disclosure effort will be made in a federal forum—or in
another state without similar protection. Still another, though less
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common problem is suggested by the case of William Farr, a newspa-
per reporter covering the lurid Manson trial in Los Angeles. To re-
duce potentially prejudicial publicity in that case, the trial judge or-
dered the attorneys and certain others not to speak about specific
phases of the case. Farr reported certain facts that he could only
have learned from a person covered by the judge’s order. The judge
demanded that Farr identify his source despite the California privi-
lege statute: “A publisher, editor, reporter . . . cannot be ad-
judged in contempt by a court . . . for refusing to disclose the
source of any information procured for publication and published in a
newspaper . . . .” Farr stated that the information had come
from forbidden sources including two of the six attorneys. Each at-
torney denied having been a source. The judge again asked Farr to
identify the individuals. Farr refused and was held in contempt.

The statute was held inapplicable because the legislature had no
power to prohibit the court from seeking to preserve the integrity of
its own operations. The legislature’s efforts to immunize persons
from punishment for violation of court orders, violated the separation
of powers. To immunize Farr “would severely impair the trial court’s
discharge of a constitutionally compelled duty to control its own offi-
cers. The trial court was enjoined by controlling precedent of the
United States Supreme Court to take reasonable action to protect the
defendants in the Manson case from the effects of prejudicial publici-
ty.” Farr v. Superior Court, 22 Cal.App.3d 60, 99 Cal.Rptr. 342
(1971). The Supreme Court of California denied a hearing and the
Supreme Court of the United States denied certiorari 409 U.S. 1011
(1972).

In a later proceeding Farr argued that a contempt citation upon
him was essentially a sentence of imprisonment for life because he
clearly would not comply. The court noted that an order committing
a person until he complies with a court order is “coercive and not pe-
nal in nature.” The purpose of this sanction is not to punish but to
obtain compliance with the order. Where an individual demonstrates
conclusively that the coercion will fail, the contempt power becomes
penal and comes within a five-day maximum sentence set by Califor-
nia statute. The case was remanded to determine whether coercion
could be justified. In re Farr, 36 Cal.App.3d 577, 111 Cal.Rptr. 649
(1974).

Farr was followed by Rosato v. Superior Court, 51 Cal.App.
3d 190, 124 CalRptr. 427 (1975), in which four employees of the
Fresno Bee were ordered to testify about how they obtained a copy of
a grand jury report that had been ordered sealed. The reporters’
privilege did not apply to questions directed at learning whether per-
sons under the court’s sealing order had violated it. Hearing was de-
nied and a petition for certiorari was denied 427 U.S. 912 (1976).
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Two reporters and two editors served 15 days in jail. The judge
then held a hearing and concluded that they would not testify. They
were found in criminal contempt, sentenced to five-day terms, given
credit for time served, and released.

Separation of powers aside, there remains substantial disagree-
ment about whether a statutory privilege would be desirable, and,
if so, the extent and nature of the privilege. As noted earlier,
scholars of the law of evidence tend to oppose all privileges as obsta-
cles to the search for truth. The legal profession has accepted some
privileges but has refused to endorse a privilege for reporters. At its
February 1974 meeting, the House of Delegates of the American Bar
Association voted 157-122 to reject the proposition that a reporter’s
privilege is essential “to protect the public interest . . . in the
free dissemination of news and information to the American people
on matters of public importance.” Editor & Publisher, Feb. 9, 1974,
p. 11.

Privilege legislation has also been opposed by a few representa-
tives of the press: in 1974 the Washington Post in an editorial argued
that the “best shield is the First Amendment, without the supposed
reinforcement of even the purest form of shield law.” Editor & Pub-
lisher, Mar. 30, 1974, p. 15. The justification for this position is the
belief that Congress has no business legislating about the press, wheth-
er protectively or otherwise. If Congress is conceded power to help
the press now it may later be assumed to have power to enact legisla-
tion hostile to the press. This concern was also raised during the
debate over the Newspaper Preservation Act. Those holding the so-
called Graham-Knight view would prefer to litigate each case in the
courts solely in terms of the First Amendment.

This view is likely to produce more litigation than would a stat-
ute that provided protection—even if limited to certain types of cases.
Some media representatives, particularly those from smaller news-
papers and broadcasters, believe a limited statute would help avoid
expensive litigation without creating new dangers.

After rejecting the case-by-case approach because of its legal
cost and uncertainties, a media lawyer considered objections to legis-
lation in Paul, Why a Shield Law? 29 U.Miami L.Rev. 459 (1975):

There is, however, the Graham-Knight argument which
frets about compromising a basic constitutional right by allowing
the legislature to tinker. This problem could be solved by adding
two sentences to any shield legislation: “No provision of this act
shall be construed to create or imply any limitations upon or oth-
erwise affect any rights secured by the Constitution of the Unit-
ed States. The rights provided by this Act shall be in addition
to any rights provided by the Constitution.” .
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The Graham-Knight theorists are also worried about putting
reporters in a special class. This ignores what the first amend-
ment is all about. Gatherers and disseminators of information
are already in a special class under the first amendment, as are
people who insist on religious freedom. The founding fathers
put them there. Of course it would be a terrible mistake to
draw shield legislation so narrowly that it would apply only to
reporters. A broad, one sentence shield law might serve the pur-
pose:

No person shall be required in any federal or state proceed-

ing to disclose either the source of any published or unpub-

lished information obtained for any medium offering com-
munication to the public, or any unpublished information
obtained or prepared in gathering or processing information
for any public medium of communication.
A shield law should be short, simple, and absolute because it
must be a badge which a reporter can carry and completely un-
derstand without having to hire a lawyer or go to court. Some
individuals, however, have argued that other factors should be
balanced against the first amendment to justify shield law excep-
tions when: (1) the only way to prove that the defendant is in-
nocent is to have the reporter testify; (2) the reporter is the
only source concerning a committed crime; or (3) national se-
curity is involved. I do not accept any of these exceptions.
They would create loopholes which would destroy the privilege
and bring us back to the case-by-case method. While this might
result in some miscarriages of justice, so does the privilege
against self-incrimination. The fact that a person is the only
witness to a crime does not mean he is required to waive his
privilege against self-incrimination.
Does the two-sentence addition meet the problem? Is the case for an
absolute privilege statute persuasive?

Compare the one-sentence statute suggested by the author with
the following Congressional bill.

H.R. 215, INTRODUCED BY REP. KASTENMAIER

94TH CONGRESS, 1ST SESSION (1975).

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That this Act may
be cited as the “News Source and Information Protection Act of
1975”.

SEc. 2. As used in this Act—

(1) the term “newsman’ means any man or woman who is a re-
porter, photographer, editor, commentator, journalist, correspondent,
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announcer, or other individual (including partnership, corporation,
association, or other legal entity existing under or authorized by the
laws of the United States or any State) engaged in obtaining, writ-
ing, reviewing, editing, or otherwise preparing information in any
form for any medium of communication to the public;

(2) the term “State” means any of the several States, territo-
ries, or possessions of the United States, the District of Columbia, or
the Commonwealth of Puerto Rico.

SEC. 8. Except as qualified by sections 4 and 7 of this Act, in any
Federal or State proceeding (including a grand jury or pretrial pro-
ceeding), no individual called to testify or provide other information
(by subpena or otherwise) shall be required to disclose information
or the identity of a source of information received or obtained by him
in his capacity as a newsman.

SEC. 4. At the trial of any civil or criminal action in any court
of the United States . . . or of any State, 2 newsman may be
required to disclose the identity of a source of information or any
other information if—

(1) the identity or information was not received or obtained
by him in express or implied confidence in his capacity as a news-
man, or

(2) the court finds that the party seeking the identity or in-
formation has established by clear and convincing evidence—

(A) that disclosure of such identity or information is
indispensable to the establishment of the offense charged,
the cause of the action pleaded, or the defense interposed in
such action;

(B) that such identity or information cannot be ob-
tained by alternative means; and

(C) that there is a compelling and overriding public in-
terest in requiring disclosure of the identity or the informa-
tion.

SEC. 5. (a) Any order of a court of the United States or of any
State granting, modifying, or refusing a claim of privilege on the
part of a newsman shall be subject to judicial review and shall be
stayed by the issuing court for a reasonable time to permit judicial
review,

SEC. 6. Nothing in this Act shall be construed to impair or
preempt the enactment or application of any State law which secures
the minimum privileges established by this Act.

SEC. 7. Sections 8 and 4 of this Act shall not be available to a
defendant in a defamation suit with respect to the source of any al-
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legedly defamatory information when such defendant asserts a de-
fense based on such source. Such defendant need testify only if
plaintiff demonstrates that identification of the source will lead to
persuasive evidence on the issue of malice [deliberate falsity or reck-
lessness—ed.].

Notes and Questions

1. Does this bill cover one who writes a speech for delivery from a
. corner soapbox? Should it?

2. How does § 4 compare with the Branzburg opinions?

3. Since the bill covers state proceedings but provides that states
may grant greater protection, uniformity will not exist. Is that im-
portant here?

4. Three views opposing this type of bill emerged in committee. One
preferred an absolute privilege; another argued that there should
be no statute of any sort because the First Amendment should con-
trol; and the third view was that the bill went too far in exempting
reporters from their responsibilities as citizens. See Editor & Pub-
lisher, Mar. 15, 1975, p. 23. None of the several bills introduced at
each session of Congress has gotten out of Committee. H.R. 215 was
thought the most promising of the 1975-76 crop.

5. The Louisville newspapers have announced new guidelines con-
cerning the use of anonymous stories, Editor & Publisher, Feb. 7,
1976, p. 7:

1. The reason for the source’s anonymity should be explained in
the story as fully as possible without revealing the source’s iden-
tity. (If the reason isn’t a good one, then the source shouldn’t
be quoted.)

2. Information from an anonymous source should ordinarily be

used only if at least one other source substantiates the informa-
- tion,

3. A supervising editor should be consulted every time an anon-

ymous source is going to be quoted.

4. We should avoid letting anonymous sources attack someone’s
character or credibility. If, in a rare instance, it is necessary to
do so, we should not print the assertion without first giving the
vietim a chance to respond.

Other papers and press associations have taken similar positions.
What is the motivation?
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3. GOVERNMENT INTERFERENCE WITH WILLING SOURCES

What are the arguments for permitting willing private sources
to convey information to prospective gatherers? Are the justifica-
tions to be found in traditional First Amendment analysis? Are oth-
er justifications present in this situation? Can the source and the
gatherer make different arguments for their positions? Despite the
voluntary nature of the proposed interchange, government has often
sought to regulate such communication.

Perhaps the earliest case to recognize the nexus between the
First Amendment and the right to receive information (although not
actively gathering) was Martin v. City of Struthers, 319 U.S. 141
(1943), involving an ordinance making it a crime for itinerants to
knock on residents’ doors without first receiving permission to do so.
Those prosecuted by the city were distributing religious tracts from
door to door. The Court reversed the convictions on the ground that
the government could not by general regulation prevent communica-
tions between the defendants and those who might wish to hear them.
Instead the burden was upon residents who did not wish interfer-
ence, to so indicate on their doors. Although no residents were par-
ties to the case, the Court observed that freedom of speech and press
“necessarily protects the right to receive.”

Shortly after Martin, the Court upheld the right of union labor
organizers to solicit members without first obtaining an organizer’s
card from the Texas Secretary of State. ‘“That there was restric-
tion upon Thomas’ right to speak and the rights of the workers to
hear what he had to say, there can be no doubt.” Thomas v. Collins,
323 U.S. 516 (1945).

It is only in recent years that the passive “right to receive”
and its active adjunct, the “right to gather,” have been explicitly
claimed by the recipient or the gatherer. In Zemel v. Rusk, 381
U.S. 1 (1965), an individual sought a passport valid for travel to
Cuba, to become a better-informed citizen. The Court upheld the
government’s right to deny the passport on two grounds: one was
the suggestion that the ban was an “inhibition of action” rather than
a restraint on “speech,” invoking a distinction between gathering and
publishing information. The second point was that the limitation
on gathering could be justified by the overriding “foreign policy con-
siderations affecting all citizens” in terms of national security.
In response to Zemel’s argument that a rejection of his claim would
involve a denial of.access to information he deemed essential to
his decision-making, the majority observed that refusal of entry to
the White House would have the same effect. (A lower federal
court had previously reached the same result in a case brought by a
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reporter who wanted to go to countries barred by his passport.
Worthy v. Herter, 270 F.2d 905 (D.C.Cir. 1959)).

That same year, the Court held unconstitutional a statute permit-
ting the government to require that the addressee of unrequested
“communist political propaganda” affirmatively request postal deliv-
ery thereof in writing. Lamont v. Postmaster General, 381 U.S. 301
(1965). This case involves not active gathering of raw data but the
more passive claim of a right to receive a published communication.
The majority relied on the deterrent effect of the obligation and did
not explore the general right to receive information. Three concur-
ring justices preferred to base their decision on the ground that the
addressee’s “right to receive publicationsis . . . a fundamental
right. The dissemination of ideas can accomplish nothing if other-
wise willing addressees are not free to receive and consider them.”

In 1969 the Court again alluded to the right to receive—but in
two unusual and very different contexts. In one case, it overturned
the conviction of a man for possessing pornographic film in his home.
The basis for the decision has been much debated and we will consid-
er this problem more extensively at p. 408, infra. In its opinion, the
Court quoted Martin v. City of Struthers, and observed “It is now
well established that the Constitution protects the right to receive in-
formation and ideas.” Stanley v. Georgia, 394 U.S. 557, 564 (1969).

In the second case, dealing with what were seen as the special
problems of radio and television, the Court suggested that the domi-
nant rights to airwaves were not those of the licensees of the broad-
casting facilities. “It is the right of the public to receive suitable ac-
cess to social, political, esthetic, moral, and other ideas and experi-
ences which is crucial here.” Red Lion Broadcasting Co. v. Federal
Communications Comm’n, 395 U.S. 367, 390 (1969). We will return
to this problem at great length at p. 495, infra. In both cases, as in
Lamont, the Court was discussing receipt of communications already
available for distribution.

The “right to gather” information from willing private sources
began to take shape in 1972 with two decisions rendered on the same
day. Kleindienst v. Mandel, 408 U.S. 753 (1972), involved efforts by
American scholars to invite Mandel, a Belgian Marxist economist, to
attend conferences and to speak at several American universities.
Congress had barred visas for aliens who advocated ‘““the economic,
international, and governmental doctrines of world communism or
the establishment in the United States of a totalitarian dictatorship.”
Such an alien might be admitted temporarily if the Attorney General
approved a recommendation to that effect from the Department of
State. A recommendation was made for Mandel but because of his
information about Mandel’s behavior on a previous trip to the United
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States, the Attorney General refused to approve the visa application.
Mandel and the scholars sued. After concluding that Mandel, as an
alien, had no constitutional right of entry, the Court turned to the
rights claimed by the scholars. In light of the foregoing cases, the
Court found a First Amendment right to hear Mandel. The Attorney
General, in opposition, relied on the distinction between speech and
action drawn in Zemel v. Rusk. The Court observed that in light of
its previous decisions, ‘“we cannot realistically say that the problem
facing us disappears entirely or is nonexistent because the mode of
regulation bears directly on physical movement. In Thomas the reg-
istration requirement on its face concerned only action. In Lamont,
too, the face of the regulation dealt only with the Government’s un-
disputed power to control physical entry of mail into the country.”

A second argument was that “technological developments,” such
as tapes and telephone hook-ups eliminated any need for a First
Amendment right of face-to-face appearance.

This argument overlooks what may be particular qualities inher-
ent in sustained, face-to-face debate, discussion and questioning.
While alternative means of access to Mandel’s ideas might be a
relevant factor were we called upon to balance First Amendment
rights against governmental regulatory interests . . we
are loath to hold on this record that existence of other alterna-
tives extinguishes altogether any constitutional interest on the
part of the appellees in this particular form of access.

Having preserved the scholars’ First Amendment argument this far,
the Court turned to the contrary interests asserted by the Attorney
General:

In summary, plenary congressional power to make policies
and rules for exclusion of aliens has long been firmly established.
In the case of an alien excludable under § 212(a) (28), Congress
has delegated conditional exercise of this power to the Executive.
We hold that when the Executive exercises this power negatively
on the basis of a facially legitimate and bona fide reason, the
courts will neither look behind the exercise of that discretion,
nor test it by balancing its justification against the First
Amendment interests of those who seek personal communication
with the applicant. What First Amendment or other grounds
may be available for attacking exercise of discretion for which
no justification whatsoever is advanced is a question we neither
address nor decide in this case.

Three dissenters argued that since Lamont prevented the government
from encumbering the entry of books and pamphlets, there was no
basis for excluding Mandel unless it could be shown that he posed “an
actual threat to this country.”
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The other group of cases decided the same day was the Branz-
burg group, in which the majority recognized that the freedom of the
press to publish information necessitated some protection at the gath-
ering stage, but not without exceptions.

The next case concerned censorship of “personal correspondence”
to and from prisoners. Procunier v. Martinez, 416 U.S. 396 (1974).
The Court recognized the bilateral nature of the relationship:

Communication by letter is not accomplished by the act of
writing words on paper. Rather, it is effected only when the let-
ter is read by the addressee. Both parties to the correspondence
have an interest in securing that result, and censorship of the
communication between them necessarily impinges on the inter-
est of each, Whatever the status of a prisoner’s claim to uncen-
sored correspondence with an outsider, it is plain that the lat-
ter’s interest is grounded in the First Amendment’s guarantee of
freedom of speech. And this does not depend on whether the
nonprisoner correspondent is the author or intended recipient of
a particular letter, for the addressee as well as the sender of di-
rect personal correspondence derives from the First and Four-
teenth Amendments a protection against unjustified governmen-
tal interference with the intended communication.

. We therefore turn for guidance, not to cases in-
volving questions of ‘“‘prisoners’ rights,” but to decisions of this
Court dealing with the general problem of incidental restrictions
on First Amendment liberties imposed in furtherance of legiti-
mate governmental activities.

This analysis led the Court to strike down the regulations in question
and announce that censorship would be permissible only if the regula-
tion “furthers one or more of the substantial governmental interests
of security, order, and rehabilitation” and goes no further than neces-
sary to achieve the interest involved.

Is THE PRESS ENTITLED TO GREATER ACCESS?

This set the stage for two companion cases on the right to gather
information. Pell v. Procunier, 417 U.S. 817 (1974), involved a ban
on press interviews with named inmates in the California prison sys-
tem. Saxbe v. Washington Post Co., 417 U.S. 843 (1974), involved
a similar ban in the federal prisons. In Pell, the Court concluded
that the security and penological considerations of incarceration were
sufficient to justify rejection of the inmates’ claim that the inter-
view ban violated their First Amendment rights.
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Justice Stewart, writing for the Court in Pell and in Sazbe, then
turned to the claims raised by the press. He noted that ‘““this regula-
tion is not part of an attempt by the State to conceal the conditions
in its prisons or to frustrate the press’ investigation and reporting
of those conditions.” Reporters could visit the institutions and
“speak about any subject to any inmates whom they might encounter.”
Interviews with inmates selected at random were also permitted and
both the press and the public could take tours through the prisons.
“In short, members of the press enjoy access to California prisons
that is not available to other members of the public.” Indeed, the
only apparent restriction was the one being challenged.

The Court retraced the history of the right to receive “such in-
formation and ideas as are published.” It then turned to the recent
reporter’s privilege case:

In Branzburg v. Hayes, 408 U.S. 665 (1972), the Court went
further and acknowledged that “newsgathering is not without
some First Amendment protection,” at 707, for ‘‘without some
protection for seeking out the news, freedom of the press could
be eviscerated,” at 681. In Branzburg the Court held that the
First and Fourteenth Amendments were not abridged by requir-
ing reporters to disclose the identity of their confidential sources
to a grand jury when that information was needed in the course
of a good-faith criminal investigation. The Court there could
“perceive no basis for holding that the public interest in law en-
forcement and in insuring effective grand jury proceedings
[was] insufficient to override the consequential, but uncertain,
burden on news gathering that is said to result from insisting that
reporters, like other citizens, respond to relevant questions put
to them in the course of a valid grand jury investigation or
criminal trial,” at 690-691.

“It has generally been held that the First Amendment does
not guarantee the press a constitutional right of special access
to information not available to the public generally .
Despite the fact that newsgathering may be hampered, the press
is regularly excluded from grand jury proceedings, our own con-
ferences, the meetings of other official bodies in executive ses-
sion, and the meetings of private organizations. Newsmen have
no constitutional right of access to the scenes of crime or disaster
when the general public is excluded.” Branzburg v. Hayes, su-
pra, at 684-685. Similarly, newsmen have no constitutional
right of access to prisons or their inmates beyond that afforded
the general public.
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The First and Fourteenth Amendments bar government
from interfering in any way with a free press. The Constitution
does not, however, require government to accord the press special
access to information not shared by members of the public gener-
ally. It is one thing to say that a journalist is free to seek out
sources of information not available to members of the general
public, that he is entitled to some constitutional protection of
the confidentiality of such sources, cf. Branzburg v. Hayes, su-
pra, and that government cannot restrain the publication of news
emanating from such sources. Cf. N. Y. Times v. United States,
supra. It is quite another thing to suggest that the Constitu-
tion imposes upon government the affirmative duty to make
available to journalists sources of information not available to
members of the public generally. That proposition finds no sup-
port in the words of the Constitution or in any decision of this
Court. Accordingly, since § 415.071 does not deny the press ac-
cess to sources of information available to members of the gen-
eral public, we hold that it does not abridge the protections that
the First and Fourteenth Amendments guarantee.

Four Justices dissented on the press question. Justice Powell (writ-
ing in dissent in Saxbe) asserted:

Respondents assert a constitutional right to gather news.

The Court rejects this claim on the ground that “newsmen
have no constitutional right of access to prisons or their inmates
beyond that afforded the general public.”

I agree, of course, that neither any media organization nor
reporters as individuals have constitutional rights superior to
those enjoyed by ordinary citizens. The guarantees of the First
Amendment broadly secure the rights of every citizen; they do
not create special privileges for particular groups or individuals.
For me, at least, it is clear that persons who become journalists
acquire thereby no special immunity from governmental regula-
tion. To this extent I agree with the majority. But I cannot
follow the Court in concluding that any governmental restriction
on press access to information, so long as it is nondiscriminatory,
falls outside the purview of First Amendment concern.

The specific issue here is whether the Bureau’s prohibition
of prisoner-press interviews gives rise to a claim of constitution-
al dimensions. The interview ban is categorical in nature. Its
consequence is to preclude accurate and effective reporting on
prison conditions and inmate grievances. These subjects are
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not privileged or confidential. The Government has no legitimate
interest in preventing newsmen from obtaining the information
that they may learn through personal interviews or from report-
ing their findings to the public. Quite to the contrary, federal
prisons are public institutions. The administration of these in-
stitutions, the effectiveness of their rehabilitative programs,
the conditions of confinement that they maintain, and the ex-
periences of the individuals incarcerated therein are all matters
of legitimate societal interest and concern.

. An informed public depends on accurate and ef-
fective reporting by the news media. No individual can obtain
for himself the information needed for the intelligent discharge
of his political responsibilities. For most citizens the prospect of
personal familiarity with newsworthy events is hopelessly un-
realistic. In seeking out the news the press therefore acts as an
agent of the public at large. It is the means by which the people
receive that free flow of information and ideas essential to intelli-
gent self-government. By enabling the public to assert meaning-
ful control over the political process, the press performs a crucial
function in effecting the societal purpose of the First Amend-
ment.

This constitutionally established role of the news media
is directly implicated here. For good reasons, unrestrained pub-
lic access is not permitted. The people must therefore depend
on the press for information concerning public institutions. The
Bureau’s absolute prohibition of prisoner-press interviews ne-
gates the ability of the press to discharge that function and there-
by substantially impairs the right of the people to a free flow
of information and ideas on the conduct of their Government.
The underlying right is the right of the public generally. The
press is the necessary representative of the public’s interest in
this context and the instrumentality which effects the public’s
right. I therefore conclude that the Bureau’s ban against per-
sonal interviews must be put to the test of First Amendment re-
view.

There seems to be little question that “big wheels” do ex-
ist and that their capacity to influence their fellow inmates
may have a negative impact on the correctional environment of
penal institutions.

Justice Powell concluded, however, that prison authorities could han-
dle that situation by narrow rules barring interviews with inmates
under disciplinary suspension and limiting the number of interviews
with any given inmate within a specified time period. The Bureau
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of Prisons also argued that a case-by-case assessment of each inter-
view request would be administratively burdensome and correctionally
unsound. Justice Powell responded that the Bureau could meet its
obligations by promulgating rules setting up reasonable restrictions
on the time, place and manner of conducting interviews much as it
was already doing in the case of interviews with family, friends, at-
torneys and clergy. Finally, the Bureau objected that it was diffi-
cult to tell “who constitutes the press.” Justice Powell responded
that although the concept was vague and many might claim to be
included, the Bureau could define the term in a rule like the one it
was already using for another purpose: “A newspaper entitled to
second class mailing privileges; a magazine or periodical of general
distribution; a national or international news service; a radio or tele-
vision network or station.” If too many qualified persons wanted
interviews, Justice Powell suggested that media representatives might
form pools as they do for news events when press access is limited.
After discussing these details, he concluded :

The Court’s resolution of this case has the virtue of simplic-
ity. Because the Bureau’s interview ban does not restrict speech
or prohibit publication or impose on the press any special dis-
ability, it is not susceptible to constitutional attack. This analysis
delineates the outer boundaries of First Amendment concerns
with unambiguous clarity. It obviates any need to enter the
thicket of a particular factual context in order to determine the
effect on First Amendment values of a nondiscriminatory re-
straint on press access to information. As attractive as this ap-
proach may appear, I cannot join it. I believe that we must look
behind bright-line generalities, however sound they may seem
in the abstract, and seek the meaning of First Amendment guar-
antees in light of the underlying realities of a particular environ-
ment. Indeed, if we are to preserve First Amendment values
amid the complexities of a changing society, we can do no less.

Justices Brennan and Marshall joined Justice Powell’s dissent.
They also joined a dissent by Justice Douglas that emphasized the
absolute nature of the ban and the importance of the information:

Itis . . . notenough to note that the press—the institu-
tion which “[t]he Constitution specifically selected . . . to
play an important role in the discussion of public affairs”—is
denied no more access to the prisons than is denied the public
generally. The prohibition of visits by the public has no prac-
tical effect upon their right to know beyond that achieved by the
exclusion of the press. The average citizen is most unlikely to
inform himself about the operation of the prison system by re-
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questing an interview with a particular inmate with whom he
has no prior relationship. He is likely instead, in a society
which values a free press, to rely upon the media for informa-
tion.

It is indeed ironic for the Court to justify the exclusion of
the press by noting that the government has gone beyond the
press and expanded the exclusion to include the public. Could
the government deny the press access to all public institutions
and prohibit interviews with all governmental employees? Could
it find constitutional footing by expanding the ban to deny such
access to everyone?

In considering the merits of this case, first ask whether the case fits
within the general rubric of an eager gatherer seeking information
from a willing private source. Is that the way Justice Stewart views
the case? What is the significance of Justice Stewart’s emphasis on
the fact that the press is not being barred from something that the
public is permitted to do? Is there more reason in this case to dis-
tinguish between public and press as gatherer than in the earlier cases
in this sequence?

What is the nub of the disagreement between the majority and
the dissenters? For an illuminating discussion of the First Amend-
ment implications in newsgathering, see Watkins, Newsgathering and
the First Amendment, 53 Journ.Q. 406 (1976). These cases also
show the difficulty of making simple statements about which justices
‘“favor media.” Compare the positions of Justices Powell and Stewart
in Branzburg and in the prison interview cases.

B. GOVERNMENT SOURCES

1. GATHERING INFORMATION FROM OFFICIALS AND RECORDS

So far we have been considering legal ramifications of efforts by
the media to gather information from private sources. We turn now
to the special problems that arise when a government agency or offi-
cial is believed to hold information being sought. The following ex-
cerpt from a discussion of the Pentagon Papers controversy sets out
several of the basic issues. Although that case, discussed at length at
p. 379, infra, involved the right of the government to prevent publica-
tion of information that the press had obtained, our main concern at
the moment is to ascertain what obligation, if any, government may
have to make information available to the press. The author of the
next excerpt is a professor of law at Columbia University.
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THE RIGHT TO KNOW AND THE DUTY TO WITHHOLD:
THE CASE OF THE PENTAGON PAPERS

Louis Henkin
120 University of I’ennsylvania Law Review 271, 273-76 (1971).

Both before the courts and in the Press there was much talk of
‘“the right of the people to know” what government was up to. That
phrase might have appealed to the authors of the Declaration of Inde-
pendence and even to Constitutional Fathers whose political theory
and rhetoric asserted that sovereignty was in “the people” and that
government governed with the consent of the governed. But the
Constitution, of course, expressed no such right, if only because the
Eighteenth Century Framers were committed to minimal, “watch
dog” government, and saw rights as “retained by the people” to be
safeguarded against infringement by government; they did not de-
clare obligations by the government to the people or declare rights of
the people that government was obliged affirmatively to effectuate.
A “right of the people to know” may indeed have been a principal ra-
tionale for the freedom of the Press, but, in the law at least, the peo-
ple’s right to know was derivative, the obverse of the right of the
Press to publish, and coextensive with it.

The Press apart, however, any right of the people to know was
not considered violated if government maintained secrecy in some
matters; it was assumed, no doubt, that the people agreed it should
not know what could not be told it without damage to the public in-
terest. From our national beginnings, the Government of the United
States has asserted the right to conceal and, therefore, in practical
effect not to let the people know. Secrecy governed the deliberations
in Philadelphia in 1787. Some need for secrecy was expressly recog-
nized in the Constitution: in providing for publication of a journal of
each House of Congress, it excepted ‘““such parts as may in their judg-
ment require secrecy.” The occasional need for secrecy underlay
some of the dispositions of the Constitution: the power to conduct
foreign relations was given to the Executive rather than to Congress,
and a part in making treaties to the less numerous Senate rather than
to the House. Presidents from Washington to Nixon have asserted
“executive privilege” to withhold information from Congress. And
Congresses and congressional committees have recognized the “right,”
the propriety, the need for some executive nondisclosure, even to
them: since 1791 Congress, in requesting reports from Executive De-
partments, has asked the State Department to report only what in the
President’s judgment was “not incompatible with the public interest.”
Modern Congresses have recognized the Executive’s classification sys-
tem and provided for its enforcement, to some extent by criminal
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penalties. The Supreme Court, too, has repeatedly recognized the
need for some secrecy in executive activities. For its own part,
Congress has often claimed the need to conceal: the Senate in partic-
ular (especially in executive session), and committees and subcommit-
tees of both Houses, have often maintained secrecy. The courts, too,
often insist on the confidentiality of deliberations in the jury room or
in judicial chambers. The most confidential proceeding in all of the
government is probably the conference of the Justices of the Supreme
Court.

The reasons for confidentiality in government are various. Mili-
tary secrecy in time of war is the example usually cited, but that, and
defense security in time of peace, do not begin to explain all the in-
formation that government has regularly withheld. Diplomatic com-
munications are commonly restricted. Wilson’s “open covenants
openly arrived at” was a notorious, if innocent joke, a precept he vio-
lated as soon as he had pronounced it. No one has questioned the need
to prevent premature disclosure of new policy—say, impending eco-
nomic acts that might affect prices, rates, or values—where ““leaks”
might bring chaos, or unfair advantage to those who learn early. Con-
fidentiality and privilege are recognized as essential to many working
relationships, and many believe that government would become im-
possible if all communications between officials might readily become
public knowledge. And does even an official, perhaps, have a right of
“privacy,” or a right to have his role fully and accurately, not selec-
tively or erroneously, known?

Government has protected its “right to withhold” by various de-
vices—by selection of trustworthy personnel, by rules, practices, and
mores of non-divulging, by avoidance of written communication or
other recording, by classifications and restricted distributions, by
codes and ciphers, by locks and guards. Such measures to prevent
disclosure have also been supplemented by criminal statutes to deter
it: laws against espionage have existed longer than the Constitution;
some disclosures are expressly forbidden; some publications, in-
volving unauthorized disposition of government documents, might
be punishable under general statutes protecting government
property. In some circumstances disclosure could bring contempt
proceedings by Congress or by the courts., Unauthorized disclosure
by officials might bring suspension or removal.

In principle as in practice, then, the “right of the people to
know” what Government does has always been reduced by “the right
—or duty, or responsibility—of the Government to withhold” in the
public interest. But governmental secrecy has usually been seen as at
best a necessary evil, and the necessity for that evil has not been ac-
cepted by all at all times in all cases. The standards for determining
the need to withhold are less than exact, and reasonable men differ
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widely as to them and as to their application in particular cases.
Without any doubt, moreover, Government frequently withholds more
and for longer than it has to. Officials, of course, tend to resolve
doubts in favor of non-disclosure. Some concealment is improperly
motivated—to cover up mistakes, to promote private or partisan in-
terests, even to deceive another branch or department of government,
or the electorate. Congress has tried to deal with such abuse, for ex-
ample, in the Freedom of Information Act, but such statutes do not
begin to reach the problem of “over-concealment” by mammoth, com-
plex government. It may be because ‘“over-concealment” is rampant
that Congress seems to have aimed criminal penalties to enforce classi-
fication essentially—perhaps exclusively—at purposeful disclosure
“with intent or reason to believe that it is to be used to the injury of
the United States or to the advantage of a foreign nation.”

Still, in the past at least, few have seen constitutional issues in
governmental concealment. . . . Rather, it has been assumed, a
court would hold that the judgment of the political branches that
withholding was required was within their constitutional authority to
make and not for the courts to review.

Notes and Questions

1. Compare the following remarks of Justice Stewart in a speech en-
titled ““Or of the Press” reprinted in 26 Hastings L.J. 635-36 (1975):

Finally, the Pentagon Papers case involved the line between
secrecy and openness in the affairs of Government. The ques-
tion, or at least one question, was whether that line is drawn by
the Constitution itself. The Justice Department asked the Court
to find in the Constitution a basis for prohibiting the publication
of allegedly stolen government documents. The Court could find
no such prohibition. So far as the Constitution goes, the autono-
mous press may publish what it knows, and may seek to learn
what it can.

But this autonomy cuts both ways. The press is free to do
battle against secrecy and deception in government. But the
press cannot expect from the Constitution any guarantee that it
will succeed. There is no constitutional right to have access to
particular government information, or to require openness from
the bureaucracy. The public’s interest in knowing about its gov-
ernment is protected by the guarantee of a Free Press, but the
protection is indirect. The Constitution itself is neither a Free-
dom of Information Act nor an Official Secrets Act.

The Constitution, in other words, establishes the contest, not
its resolution. Congress may provide a resolution, at least in
some instances, through carefully drawn legislation. For the
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rest, we must rely, as so often in our system we must, on the tug
and pull of the political forces in American society.

Justice Stewart appears to be suggesting that although government
officials cannot be forced to divulge information through legal ac-
tions, neither can they prevent disclosures when their security tech-
niques have failed. Is this a healthy situation? We return to this
subject when we consider the Pentagon Papers case, p. 379, infra.

2. The choices for the government are not only whether to withhold
or to release information to the public. Some have urged that even if
government officials have no obligation to release information, at
least they should be forbidden to release misinformation. Section
1001 of Title 18 now provides that “Whoever” knowingly makes
false statements in any matter within the jurisdiction of any de-
partment or agency faces prison and a fine. H.R. 7846, 94th Cong.
1st Sess., proposed to strike “Whoever” and replace it with “Any
person, including any officer or employee of the Federal Govern-
ment or any elected official thereof, who . . . .” One journal-
ist would make it a felony for an executive branch official to make a
“materially false statement” to Congress or one of its committees.
Acting on orders of a superior would be no defense, Lewis, Lying in
State II, N. Y. Times, July 17, 1975, p. 29. Is the problem of mis-
teading as significant as withholding?

Can official lies ever be justifiable? In an episode reported in
The Quill, July-Aug. 1975, p. 14, an informant told police he had been
hired to commit arson. In an effort to get more evidence against the
contracting party the fire and police departments staged a fire drill
at the site but the fire chief reported it as a real fire and provided the
press “details” of the nonexistent fire. The idea was to persuade the
“employer” that'the fire had been set and to catch him paying the in-
formant.

3. Specific types of government information have been made availa-
ble to the public by legislation. Some statutes involve records; oth-
ers require that governmental activities be open to the public. We
now turn to major legislative efforts in this direction.
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FREEDOM OF INFORMATION ACT
5 U.S.C. § 552, as amended, 1974.

§ 552. Public information; agency rules, opinions, orders, records,
and proceedings

(a) Each agency shall make available to the public information
as follows:

(1) Each agency shall separately state and currently publish in
the Federal Register for the guidance of the public—/[descriptions of
its organization, rules of procedure, substantive rules of general ap-
plicability and changes in these items. Only matter properly publish-
ed shall take effect unless a person has actual notice of the material.]

(2) Each agency, in accordance with published rules, shall make
available for public inspection and copying—

(A) final opinions, including concurring and dissenting
opinions, as well as orders, made in the adjudication of cases;

(B) those statements of policy and interpretations which
have been adopted by the agency and are not published in the
Federal Register; and

(C) administrative staff manuals and instructions to staff
that affect a member of the public;

unless the materials are promptly published and copies offered for
sale. [Modifications may be made to protect personal privacy, but
these must be explained. All material must be indexed and the index
made available.]

(3) Except with respect to the records made available under
paragraphs (1) and (2) of this subsection, each agency, upon any re-
quest for records which (A) reasonably describes such records and
(B) is made in accordance with published rules stating the time,
place, fees (if any), and procedures to be followed, shall make the
records promptly available to any person.

[Section (a)(4) provides that each agency is to adopt reasonable fees
for document searches and duplication, United States District Courts
are empowered to order agencies to produce documents. If the agen-
cy claims that it is exempt under § (b), the agency has the bur-
den of persuasion. The judge may examine the documents in secret
to decide whether some or all of them may be withheld. The courts
are to expedite consideration of cases under the Act and may award
costs against the government when the document-seeker has ‘‘sub-
stantially prevailed.” In cases of improper withholding, the Civil
Service Commission is to determine whether disciplinary action
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should be brought against the official responsible for the withhold-
ing. An official who defies a court order to release documents may
be punished for contempt of court.]

(5) Each agency having more than one member shall maintain
and make available for public inspection a record of the final votes of
each member in every agency proceeding.

(6) [Agencies are held to short fixed periods of time to reply to
a request and to an appeal, with exceptions based on the nature of the
information requested.]

(C) . . . Upon any determination by an agency to comply
with a request for records, the records shall be made promptly avail-
able to such person making such request. Any notification of denial
of any request for records under this subsection shall set forth the
names and titles or positions of each person responsible for the denial
of such request.

(b) This section does not apply to matters that are—

(1) (A) specifically authorized under criteria established
by an Executive order to be kept secret in the interest of national
defense or foreign policy and (B) are in fact properly classified
pursuant to such Executive order;

(2) related solely to the internal personnel rules and prac-
tices of an agency;

(3) specifically exempted from disclosure by statute;

(4) trade secrets and commercial or financial information
obtained from a person and privileged or confidential;

(5) inter-agency or intra-agency memorandums or letters
which would not be available by law to a party other than an
agency in litigation with the agency;

(6) personnel and medical files and similar files the dis-
closure of which would constitute a clearly unwarranted in-
vasion of personal privacy;

(7) investigatory records compiled for law enforcement pur-
poses, but only to the extent that the production of such records
would (A) interfere with enforcement proceedings, (B) deprive
a person of a right to a fair trial or an impartial adjudication,
(C) constitute an unwarranted invasion of personal privacy,
(D) disclose the identity of a confidential source and, in the case
of a record compiled by a criminal law enforcement authority in
the course of a criminal investigation, or by an agency conduct-
ing a lawful national security intelligence investigation, confi-
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dential information furnished only by the confidential source,
(E) disclose investigative techniques and procedures, or (F)
endanger the life or physical safety of law enforcement person-
nel;

(8) contained in or related to examination, operating, or
condition reports prepared by, on behalf of, or for the use of
an agency responsible for the regulation or supervision of finan-
cial institutions; or

(9) geological and geophysical information and data, in-
cluding maps, concerning wells.

Any reasonably segregable portion of a record shall be provided to
any person requesting such record after deletion of the portions which
are exempt under this subsection.

(c) This section does not authorize withholding of information
or limit the availability of records to the public, except as specifically
stated in this section. This section is not authority to withhold in-
formation from Congress.

(e) For purposes of this section, the term “agency’” as defined
in section 551(1) of this title includes any executive department,
military department, Government corporation, Government controlled
corporation, or other establishment in the executive branch of the
Government (including the Executive office of the President), or
any independent regulatory agency.

Notes and Questions

1. Notice that nothing in the Act gives any special rights to the
press as opposed to the public generally. Is that surprising?

2. What appear to be the critical limitations of the Act?

3. As demands grew for the expansion of the Freedom of Informa-
tion Act, other forces were also at work. Thus, the Crime Control
Act of 1973, 42 U.S.C. § 3701 et seq., requires the Law Enforcement
Assistance Administration (LEAA) to ensure that certain criminal
records not be disclosed for purposes unrelated to criminal jus