=
e &3 e I B N T 7-:1-—../';\\4\‘“
i ’ . - - . B / p "
. £ - . - i . .
SSNIZ ST SRR . N e, - bt s e NN NS s e o QWQ\
= -~ o e = =y s AR S e
. 5 X ST S
-’1.,__‘_. .~ o Nl 8 e B SRS R T R
-~
- T

; el
. - — i P
| ~ ——
B e 3 -~ N == 3 - e = TN TS
3 v \ - i e =1
B . NP
l e -
» o g .
S o _AX S . SN e S s 2 S e s M 25
- = -~ =™ = A . T ITTTw
\ : ]
. & » .
A’ -
B L S - 2 == _—_S C
o —
E — P S - = Bl-ay & " N =7
< . - A o - - \
1 R . pr—— . i =
- o = ST AL S AT o _— ik =




National Association
of Broadcasters

LEGAL GUIDE

To Broadcast Law
and
Regulation




©Copyright 1996, National Association of Broadcasters
Washington, D.C.
All Rights Reserved
ISBN 0-89324-254-3




s _ _— _— —— . -——— ]
INTRODUCTION TO FIFTH EDITION

The NAB's Legal Guide to Broadcast Law and Regulation has become a
familiar part of the literature of our industry. The Fourth Edition has been
favorably received by a wide readership. Drastic changes in technology and law
have dictated a departure from our custom of publishing annual supplements and
require, instead, the presentation of an entirely new, revised edition of the
"Broadcaster's Bible."

While retaining the "functional" approach of its predecessor, this edition
contains a large, expanded index and specifically notes the changes resulting from
the 1996 Telecommunications Act.

This edition was prepared by William S. Green, a retired partner of Reed
Smith Shaw & McClay, Washington, D.C., with the assistance of Melissa Stoll, a
senior paralegal of that firm, and Diane Peterson of the NAB staff.

John I. Stewart of Crowell & Moring and Benjamin F.P. lIvins II, NAB
Assistant General Counsel, prepared the parts on copyright and legal issues for
online services. Benjamin F.P. Ivins II and Jack Goodman, NAB Special Counsel,
contributed the part on cable television. The section on taxation was prepared by J.
Michael Hines of Dow, Lohnes & Albertson, Washington, D.C. The section on
antitrust regulations was prepared by Rosemary H. McEnery of Howrey & Simon,
Washington, D.C. A special thanks to NAB Deputy General Counsel Barry
Umansky for overall editing of this material.

In order to increase the usefulness of this volume to persons seeking
additional information regarding a particular subject, case citations and rule
references have been provided. Also included are an Index, Table of Cases and an
Appendix containing numerous FCC application forms, the FCC Filing Fee and
Regulatory Fee schedules, and other tables and documents.

As with any other work of this kind, the reader is reminded that this
document is merely intended as a guide, and that legal advice pertaining to a
particular problem should be obtained from an attorney. NAB members may also
contact the Association's Legal Department for information at (202) 429-5430.

Henry L. Baumann
Executive Vice President
General Counsel
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BROADCASTING AND ITS GOVERNANCE

While capturing America's eyes and ears, broadcasting has also captured
America's hearts and minds. Through 13,627 stations,' the American public is
informed, educated, amused, offended, cajoled, persuaded, entertained, led and
occasionally misled by the broadcasting medium. Progressing from a tiny crystal
set in a cigar box to giant satellite receivers, this medium has helped shape
American society, its ills and thrills, its passions and prejudices.

Like all endeavors, broadcasting is subject to a multiplicity of laws and
regulations from various and often conflicting jurisdictions. The centerpiece of
broadcast regulation is the Communications Act of 1934, which has been amended
and changed since the height of the Depression.

Enacted to replace the Radio Act of 1927, the 1934 Act divided electronic
communications into two distinct areas — common carriers (telephone and
telegraph) and broadcasting. The simple distinction between the two media was the
intent of the sender. In the former the message was intended to reach an addressee;
in the latter it was to be scattered to all (hence "broadcasting").

The 1996 Telecommunications Act (1996 Telecom Act) brought about
significant changes in the functions of the Federal Communications Commission and
the scope of its operations. As far as broadcasters are concerned, these changes
resulted in lengthening the permissible license periods, altering broadcast multiple
ownership rules, and reshaping the process of replacing broadcast licensees whose
record of performance did not warrant license renewal.

The Communications Act is administered by a five-member Federal
Communications Commission with headquarters operations located at 1919 M
Street, NW, Washington, D. C. 20554; (202) 418-0304.

This agency, which by law cannot have more than three members of the
same political party,’ issues regulations, states policies and awards and revokes
licenses, which aftect the very existence of every person in the industry. These
regulations can be found in Title 47 of the Code of Federal Regulations (CFR). The
decisions of the Commission are published daily in a loose-leaf format and biweekly
in bound copies of the FCC Record.

'On July 31, 1996, there were 12,077 radio stations, and 1,550 TV stations
on the air.

2Over the years the number of members of the FCC has varied, but the
bipartisan composition has remained unchanged.



The CFR can be found in almost any library. The FCC Record is obtained
by subscription and can be found in specialized libraries. Also, many of the
Commission's decisions, public notices, press releases, reports, etc., can be
obtained from the FCC's Internet website (www.fcc.gov). Additionally, the NAB
maintains a website (www.nab.org) that provides, among other things, guidance on
regulatory matters.

The Commission operates through a number of bureaus, each handling
different aspects of its activities. The bureau of greatest interest to broadcasters is
the Mass Media Bureau.

Unless otherwise directed, all communications, letters and pleadings are to
be addressed to the Office of the Secretary of the Commission, which, in turn,
routes the material to the proper office.

While the FCC can and often does change its regulations, it cannot change
the law. This is a function of Congress. While the FCC can propose — or oppose
— changes in the law, the ultimate decision on legislative matters lies on Capitol
Hill.

The names of FCC officials and their telephone numbers, as well as the
telephone numbers and addresses of important agencies can be found in Part XIV.
Unless barred by ex parte rules (see p. 209), members of the public are encouraged
to contact these individuals and express views on any pending matter.

Most decisions of the FCC can be appealed to court. Different courts may
have jurisdiction over certain matters, but the primary judicial forum is the U.S.
Court of Appeals for the District of Columbia circuit. Like with all judicial
proceedings, there are certain strict rules of conduct and pleading, and parties are
advised to contact counsel before venturing into any actions involving the judiciary.

The underlying strength of the American system of broadcasting is the
freedom of speech guaranteed by the First Amendment. While broadcasting has not
yet achieved the full panoply of rights accorded most other media, only through the
defense of that freedom can broadcasting continue to grow and serve the American
dream.
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PART I - APPLICATIONS AND REPORTS

APPLICATIONS

The first step in constructing a station, changing its facilities, or selling it to
another party, is the filing of an application on the appropriate form. Appendix A
contains an extensive collection of the most frequently used application forms.
Applications are often required to be accompanied by filing fees. See Appendix B
for a listing of the fees.

Users are cautioned, however, that the FCC changes its forms from time to
time and filing an application on an obsolete form may result in it being rejected.
The Appendix lists the effective dates of each form and readers are advised to make
sure that they are using the current form before filing it with the FCC. The
Commission's Form Office ((202) 418-3676 or (800) 418-3676) will supply the
necessary information.

Once an application is filed, the applicant is under a continuing
responsibility to maintain the accuracy and completeness of the information on file.
Any material change must be promptly reported, but no later than 30 days after the
time the change took place. (FCC Rule 1.65(a)).

A. CONSTRUCTING A NEW STATION
Basic Forms
1. Form 301

The basic application form for constructing or making changes in a station
(AM, FM, TV) is FCC Form 301.

Over the years, this form has undergone many changes, both in format and
scope. In recent years, the Commission has added several questions, particularly
those dealing with financial qualifications, ownership and integration. (See
Appendix of Forms for FCC Form 301, April 1996 edition). PREVIOUS
EDITIONS OF THIS FORM ARE NOT TO BE USED. The Commission now
requires that the applicant "attest that it has sufficient net liquid assets on hand or
committed sources of funds to construct the proposed facility and operate for three
months without additional funds.” It also requires the applicant to identify each
source of funds, including the name, address and telephone number of the source;
the relationship of the source to the applicant; and the amount of funds to be
supplied by each source.



In addition to more detailed corporate information, the application also
requires a statement indicating the name of each principal of the applicant who
would, in the event of the grant of the application on a comparative basis,
participate in the management of the station, whether the participation will be
full-time (minimum of 40 hours per week) or part-time (minimum of 20 hours per
week) and a description of the proposed position and duties."

Form 301 calls for detailed engineering information and requires the
applicant to state whether it intends to claim any preference based on the following:

a) Minority status

b) Past local residence
©) Female status

d) Broadcast experience
e) Daytime preference
f) Civic activities

SPECIAL NOTE REGARDING ANTI-DRUG CERTIFICATION: On
December 27, 1991, the Commission released a report and order requiring that all
applicants for authority "by whatever name that instrument may be designated” file
a certification of compliance with Section 5301 of the Anti-Drug Abuse Act of
1988. 6 FCC Rcd 7551 (1991). That certification is now included in Section VII
of the application. Federal, state or local governmental entities or subdivisions are
exempt from this requirement. (FCC Rule 1.2002, as amended).

An applicant proposing to employ five or more full-time employees must
submit a five-point EEO program on a separate form (FCC Form 396-A) (see
Appendix A) and a brief description of the "planned programming." In Office of
Communications of the United Church of Christ v. FCC, 911 F.2d 803 (D.C. Cir.
1990), the Court of Appeals upheld the FCC in accepting the following statement of
program service:

(Applicant) intends to offer programming relating to issues of
public concern facing the community of . These issues
will be addressed through a variety of non-entertainment and public
affairs programming.

While this is the minimum that the Court will accept, many attorneys
recommend that a more detailed statement be submitted, if possible. Although the

'"This criterion is now subject to FCC rule making as a result of the court
decision in Bechtel v. FCC, 10 F.3rd 875 (D.C. Cir. 1993). See p. 20 infra.




Court's decision dealt with a television application, the rationale and language of the
decision would apply to AM and FM applications as well.

Only radio applicants must respond to certain questions stemming from the
Commission's multiple ownership rules (See p. 142 infra.). These questions deal
with ownership of media in the same market as the proposed station, local
marketing agreements (LMAs) in the market and overlapping radio contours.

READERS ARE CAUTIONED TO READ VERY CAREFULLY THE
EXTENSIVE INSTRUCTIONS ACCOMPANYING THE FORM. IF ANY
PORTION OF THE APPLICATION IS NOT APPLICABLE, AN INDICATION
TO THAT EFFECT SHOULD BE MADE. DEFECTIVE OR INCOMPLETE
APPLICATIONS WILL BE RETURNED WITHOUT CONSIDERATION.

The filing of an application for a new station requires public notice in a
newspaper. See p. 70 for detailed instructions.

2. Form 307

Once a construction permit has been granted, the permittee must proceed
with construction. The FCC permits 18 months to complete an AM and FM
station, and 24 months to complete a TV station. (FCC Rule 73.3598).

If it becomes necessary to seek an extension of time to complete
construction, an application on Form 307 should be filed.

3. Program Tests

Once station construction is completed, pursuant to the terms of the
construction permit, program tests may be conducted in accordance with the
following. (FCC Rule 73.1620):

a) the permittee of a nondirectional AM or FM station, or a
nondirectional or directional TV station, may begin program tests after it notifies the
FCC in Washington, DC, provided that within 10 days thereafter an application for
a license is filed.

b) the permittee of an AM or FM station with a directional antenna
system must file an application for license requesting program test authority with the
FCC at least 10 days prior to the date on which it desires to begin the program test.
Also, an antenna proof of performance must be filed with the request.

c) unless suspended or revoked, the program test authority remains
valid during FCC consideration of the application for license, and during this period
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further extension of the construction permit is not required. Program test authority
is automatically terminated by final action upon the application for station license.

d) the licensee of a UHF TV station which is not in operation on,
but assigned to, the same allocated channel that a 1000 watt UHF translator station
is authorized to use, must notify the licensee of the translator station, in writing, at
least 10 days prior to commencing or resuming operation. The TV station licensee
must also certify to the FCC in Washington, DC, that such advance notice has been
given to the translator station licensee.

4. Form 302

When construction has been completed in accordance with the construction
permit, the permittee must file an application for license. AM permittees are to use
FCC Form 302-AM (August 1995). FM permittees are to use Form 302-FM
(February 1995). TV permittees are to use Form 302-TV (March 1996).

AS WITH ALL APPLICATIONS, CARE SHOULD BE TAKEN TO USE
THE LATEST AVAILABLE FORM.

In the application for a license to cover a construction permit (FCC Form
302) and on the first anniversary of the commencement of program tests, permittees
of stations granted as a result of a postdesignation settlement or other decision in a
comparative proceeding must report the following:

a) any deviations from comparative proposals relating to integration
of ownership and management and diversification of the media of mass
communication contained in their application for a construction permit at the time
such application was granted and

b) any deviations from an active/passive ownership structure
proposed in their application for a construction permit at the time such application
was granted.

However, these reports are not required in any case in which the order
granting the application relieved the applicant of the obligation to adhere to such
proposals. (FCC Rule 73.1620(g)).

The permittee of a constructed AM, commercial FM or commercial TV
station must also file an ownership report (FCC Form 323) or a certification of "no
change" at the time of the filing of a license application. (See p. 41 infra.).
(FCC Rule 73.3615(b)).



While the above three forms (301, 307 and 302) are the principal forms
employed in putting a station on the air, there are a number of other forms involved
in the day-to-day operation of a broadcast station. These forms are included in
Appendix A. The description of the major forms is indicated either in the text of
the volume or in the instructions accompanying the forms.

IMPORTANT NOTE: As part of its proceeding involving digital television (MM
Docket 87-268), the Commission announced on July 25, 1996, that it would not
accept additional applications for new NTSC stations that are filed after 30 days
from the date these proposals are published in the Federal Register and that it would
not accept additional petitions for rule making proposing to amend the existing TV
Table of Allotments to add new stations effective as of the close of business on the
date of adoption of this Further Notice. It also stated that after the date of adoption
of this Further Notice, it will continue to permit the filing of applications to modify
the facilities of existing or authorized NTSC TV stations. However, the grant of
any applications to modify the facilities of such stations, including applications on
file before the date of the adoption of the Further Notice but granted after that date,
will be explicitly conditioned on the outcome of this rule making proceeding. (FCC
96-317).

B. APPLYING FOR RENEWAL OF LICENSE (Form 303-S)

Licenses for broadcast stations are issued for a stated number of years and
expire geographically. Thus, for example, all licenses issued for TV stations in
Alabama lapse at the same time, regardless of when they were issued.

As a result of the provisions of Section 203 of the 1996 Telecom Act, the
Commission has extended the term of broadcast licenses and adopted the following
procedures for the length of license of broadcast stations:

1.  All stations (AM, FM, TV, FM and TV translators, low power TV
stations, international broadcasting stations) will be licensed for eight years.
Licenses for experimental stations will continue their present one-year-term.

2. All licenses granted after October 1996 will be for a full eight-year
term. All licenses granted before that date will be extended by rule to eight years.
This applies to radio stations that filed their renewal applications beginning
October 1, 1995. :

As a result of Section 204 of the 1996 Telecom Act, the Commission has
revised the license renewal process by eliminating the comparative hearing
procedures that have long been a part of the license renewal ritual.



With respect to license renewal applications filed after May 1, 1995, the
Commission will follow a two-step process. It will first determine, after a hearing,
whether to renew the existing station's license. Only after the Commission has
decided not to renew the existing license will it entertain applications for the facility
that is to be vacated.

Applications filed on or before May 1, 1995, will continue to be subject to
existing rules, procedures and standards.

The new legislation does not define the terms used as renewal standards
(e.g., "public interest, convenience and necessity," "serious violations" of FCC
rules). The Commission has stated that it intends to apply existing policy statements
and case law in interpreting the statutory terms that govern the new renewal process.
It may in the future further clarify these terms.

The following are the criteria for obtaining the renewal of a broadcast
license:

 the station has served the public interest, convenience, and necessity;

« there have been no serious violations by the licensee of this Act or rules
and regulations of the Commission; and

« there have been no other violations by the licensee of this Act or the
rules and regulations of the Commission that, taken together, would
constitute a pattern of abuse. 1996 Telecom Act, Sec. 309(k).

The Commission's newly revised Form 303-S has incorporated the former
FM translator, TV translator and Low Power Television renewal application forms.
A single renewal application form, thus, now is to be used to seek the "joint
renewal" of licenses for co-owned FM translators. The form also will be used by
“independent" translator and LPTYV stations for renewal of their licenses.

Licensees must submit a separate application for each full-service AM
and/or FM station they own, regardless of whether the station is operated as a
"combo" or "LMA" with one or more other stations. This is required because each
full-service station is renewed separately and may be the subject of a separate
petition to deny, or administrative action.

The following charts below show the expiration dates by service, state and
the date by which renewal applications must be filed.
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Table I: TV LICENSE RENEWALS (See note on page 10)

~_ Filing
Alabama 12/02/96 04/01/97
Alaska 10/01/98 02/01/99
Arizona 06/01/98 10/01/98
Arkansas 02/03/97 06/01/97
California 08/03/98 12/01/98
Colorado 12/01/97 04/01/98
Connecticut 12/01/98 04/01/99
Delaware 04/01/99 08/01/99
Florida 10/01/96 02/01/97
Georgia 12/02/96 04/01/97
Hawaii 10/01/98 02/01/99
Idaho 06/01/98 10/01/98
1llinois 08/01/97 12/01/97
Indiana 04/01/97 08/01/97
Towa 10/01/97 02/01/98
Kansas 02/02/98 06/01/98
Kentucky 04/01/97 08/01/97
Louisiana 02/03/97 06/01/97
Maine 12/01/98 04/01/99
Maryland 06/03/96 10/01/96
Massachusetts 12/01/98 04/05/99
Michigan 06/02/97 10/01/97
Minnesota 12/01/97 04/01/98
Mississippi 02/03/97 06/01/97
Missouri 10/01/97 02/01/98
Montana 12/01/97 04/01/98
Nebraska 02/02/98 06/01/98
Nevada 06/01/98 10/01/98
New Hampshire 12/01/98 04/01/99
New Jersey 02/01/99 06/01/99
New Mexico 06/01/98 10/01/98
New York 02/01/99 06/01/99
North Carolina 08/01/96 12/01/96
North Duakota 12/01/97 04/01/98
Ohio 06/02/97 10/01/97
Oklahoma 02/02/98 06/01/98
Oregon 10/01/98 02/01/99
Pennsylvania 04/01/99 08/01/99
Rhode Island 12/01/98 04/01/99
South Carolina 08/01/96 12/01/96
South Dakota 12/01/97 04/01/98
Tennessee 04/01/97 08/01/97
Texas 04/01/98 08/01/98
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Utah 06/01/98 10/01/98
Vermont 12/01/98 04/01/99
Virginia 06/03/96 10/01/96
Washington 10/01/98 02/01/99
West Virginia 06/03/96 10/01/96
Wisconsin 08/01/97 12/01/97
Wyoming 06/01/98 10/01/98
Washington, DC 06/03/96 10/01/96
*Virgin Islands 10/01/96 02/01/97
Puerto Rico 10/01/96 02/01/97
Guam 10/01/98 02/01/99
American Somoa 10/01/98 02/01/99
Mariana Islands 10/01/98 02/01/99

IMPORTANT NOTICE: THE APPLICATION FILING AND LICENSE
EXPIRATION DATES IN THIS TABLE ARE BASED ON AN
INTERPRETATION OF THE COMMISSION’S PROPOSALS
CONTAINED IN DOCKET 96-90. THESE DATES HAVE NOT YET
BEEN OFFICIALLY PROMULGATED. THE READER IS URGED TO
CHECK WITH COUNSEL OR THE FCC (202) 418-2120 BEFORE
TAKING ANY ACTION IN RELIANCE ON THESE DATES.

NOTE: THE LICENSE TERM OF SUBSIDIARY OR AUXILIARY

STATIONS (E.G., BOOSTERS) IS CONCURRENT WITH MAJOR
AUTHORIZATION.
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Table II: RADIO LICENSE RENEWALS (See note on page 12)

... Hing
Alabama 12/01/03 04/01/03
Alaska 10/01/97 02/01/98
Arizona 06/02/97 10/01/97
Arkansas 02/02/04 06/01/04
California 08/01/97 12/01/97
Colorado 12/02/96 04/01/97
Connecticut 12/01/97 04/01/98
Delaware 04/01/98 08/01/98
Florida 10/01/03 02/01/04
Georgia 12/01/03 04/01/04
Hawaii 10/01/97 02/01/98
Idaho 06/02/97 10/01/97
Illinois 08/01/96 12/01/96
Indiana 04/01/04 08/01/04
Towa 10/01/96 02/01/97
Kansas 02/03/97 06/01/97
Kentucky 04/01/04 08/01/04
Louisiana 02/02/04 06/01/04
Maine 12/01/97 04/01/98
Maryland 06/02/03 10/01/03
Massachusetts 12/01/97 04/01/98
Michigan 06/03/96 10/01/96
Minnesota 12/02/96 04/01/97
Mississippi 02/02/04 06/01/04
Missouri 10/01/96 02/01/97
Montana 12/02/96 04/01/97
Nebraska 02/03/97 06/01/97
Nevada 06/02/97 10/01/97
New Hampshire 12/01/97 04/01/98
New Jersey 02/02/98 06/01/98
New Mexico 06/02/97 10/01/97
New York 02/02/98 06/01/98
North Carolina 08/01/03 12/01/03
North Dakota 12/02/96 04/01/97
Ohio 06/03/96 10/01/96
Oklahoma 02/03/97 06/01/97
Oregon 10/01/97 02/01/98
Pennsylvania 04/01/98 08/01/98
Rhode Island 12/01/97 04/01/98
South Carolina 08/01/03 12/01/03
South Dakota 12/02/96 04/01/97
Tennessee 04/01/04 08/01/04
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- Date __Expi ate

Texas 04/01/97 08/01/97
Utah 06/02/97 10/01/97
Vermont 12/01/97 04/01/98
Virginia 06/02/03 10/01/03
Washington 10/01/97 02/01/98
West Virginia 06/02/03 10/01/03
Wisconsin 08/01/96 12/01/96
Wyoming 06/02/97 10/01/97
Washington, DC 06/02/03 10/01/03
Virgin Islands 10/01/03 02/01/04
Puerto Rico 10/01/03 02/01/04
Guam 10/01/97 02/01/98
American Somoa 10/01/97 02/01/98
Mariana Islands 10/01/97 02/01/98

IMPORTANT NOTICE: THE APPLICATION FILING AND LICENSE
EXPIRATION DATES IN THIS TABLE ARE BASED ON AN
INTERPRETATION OF THE COMMISSION’S PROPOSALS
CONTAINED IN DOCKET 96-90. THESE DATES HAVE NOT YET
BEEN OFFICIALLY PROMULGATED. THE READER IS URGED TO
CHECK WITH COUNSEL OR THE FCC (202) 418-2120 BEFORE
TAKING ANY ACTION IN RELIANCE ON THESE DATES.

NOTE: THE LICENSE TERM OF SUBSIDIARY OR AUXILIARY
STATIONS (E.G., BOOSTERS) IS CONCURRENT WITH MAJOR
AUTHORIZATION.

WE SUGGEST THAT LICENSEES NOT WAIT UNTIL THE LAST
DAY TO FILE THESE APPLICATIONS. A RENEWAL APPLICATION MUST
BE ACCOMPANIED BY THE APPROPRIATE FEE.

The current license renewal application form (FCC Form 303-S, June 1995)

is a far cry from the voluminous application forms that were required in prior years,
and is one of the results of the “deregulation" of the broadcast media.
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Detailed Discussion of Questions of Revised Form 303-S

1. Section I

Question 1: Insert the name, mailing address, telephone number and call
letters of the applicant. Under "Applicant Name" make sure to give the exact name
of the station's licensee as it appears on the license.

Question 2(a): Indicates whether a fee is being submitted with the
application. All commercial licensees must check the "Yes" box and make the fee
calculations required in Question 2(c). Noncommercial educational stations and
stations operated by government entities are exempt from the fee, and should check
the "No" box and the appropriate box in Question 2(b).

Question 2(c): Commercial licensees must provide the information relevant
to the fee process. The appropriate fee must be entered in the box marked “(c).”

2. Section II

Question 1: This question requires identification of the renewal applicant by
the name and address exactly as they appear on the station's current license.

Question 2(a): This question requires the applicant to check the appropriate
boxes that signify whether the full-service station is commercial or noncommercial,
and whether it is AM, FM or TV. The term "community of license” means the
exact community as it appears in the license being renewed.

Question 2(b): Applicant must identify in the appropriate box whether the
application is being used to renew the licenses of any co-owned FM translators, and
must include information as to the area that the translator station is licensed to serve.

Question 3: Respond only if the applicant wishes to continue authority to
operate one or more FM booster station(s) in conjunction with the primary station.

Question 4: This question requires a certification that the station is in
compliance with the alien ownership restrictions contained in Section 310 of the
Communications Act.

This section provides that the FCC may not grant a license to the following:

« any foreign government or its representative;

« any alien or representative of an alien;
e any corporation organized under the laws of any foreign government;
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» any corporation of which more than one-fifth of the capital stock is
owned or voted by aliens, by a foreign government or its representative,
or by any corporation organized under the laws of a foreign country; or
any corporation directly or indirectly controlled by any other corporation
of which more than one-fourth of the capital stock is owned or voted by
aliens, their representatives, a foreign government or its representative
or by any corporation organized under the laws of a foreign country.

These restrictions reflect the deletion of the ban on alien officers and
directors pursuant to Section 403(k) of the 1996 Telecom Act.

Any "no" answer requires an explanation giving full details.

A licensee with many stockholders may have to conduct a stockholders'
survey in order to answer this question.

Question 5: This question gauges the licensee's character qualifications by
requiring disclosure of judicial or administrative findings made against the licensee
regarding any FCC or certain non-FCC misconduct.

Licensees should also bear in mind that the Commission requires annual
reports of litigation and related developments. (FCC Rule 1.65(c)). A proper
response may require periodic surveys. Principals of licensees should be instructed
as to reportable matters. The response to this question should reflect the material in
the annual reports, plus any additional material and later developments.

If material has been previously reported, it may be simply referenced. See
discussion under CHARACTER, p. 56 infra.

Question 6: Licensees are required to assess the environmental impact of
the application and the exposure of persons to RF radiation. FM translator
applicants transmitting with an effective radiated power of 100 watts or less are not
required to fill out this question on the form, insofar as RF radiation is concerned
(and are exempt from the FCC's RF exposure guidelines).

An NAB publication, A Broadcaster's Guide to FCC RF Radiation
Regulation Compliance, can help stations determine whether they are in compliance
with the FCC's radiation guidelines. On August 1, 1996, the FCC adopted changes
to its RF radiation exposure guides and policies. At press time, the NAB was
revising its RF radiation guide to reflect these changes. The guide will be available
through NAB Services, (800) 368-5644, or via the NAB website, www.nab.org.
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3. Section ITI

Question 1(a): Every station with five or more full-time employees must
file the Annual Employment Report by May 31 of each year (FCC Form 395-B). A
new Annual Employment Report need not be filed with the renewal applications;
but the public inspection file must contain a copy of each report filed with the FCC
since the last license renewal.

At renewal time, licensees must also submit an original and one copy of
FCC Form 396 (Equal Employment Opportunity Report). In situations where the
station employs fewer than five full-time employees, or where there are less than
5 percent minorities in the relevant local labor force, the applicant need only
complete the first two pages of the FCC Form 396.?

Question 1(b): This question concerns the Ownership Report (FCC Form
323 for commercial stations; 323-E for noncommercial stations). Commercial
licensees are required to update their Ownership Report annually, on the anniversary
of their filing for license renewal. Only licensees that are sole proprietorships or
partnerships between natural persons are exempt from filing an Ownership Report.
(Noncommercial licensees also must file a new Form 323-E within 30 days after
any change in the information required by the form. There is no fee for filing a
Form 323-E). Licensees whose cognizable ownership interests have not changed
during the previous 12 months and where no other station information addressed on
the FCC Form 323 has changed, may simply certify such, in writing, to the FCC
that the Form 323 on file is up-to-date, instead of filing a new Report. The $45 fee
is required for a new Report or for a "no change" certification.

Question 2: This question requires the applicant to certify that it has
maintained a complete and up-to-date public inspection (PI) file. Section 73.3526
(commercial stations) and Section 73.3527 (noncommercial stations) of the
Commission's rules list in detail the material that is required to be retained. See
Appendix C for instructions regarding the contents of the PI file.

Question 3: The response to this question is crucial to the existence of the
station in view of the requirement of Section 403 of the 1996 Telecom Act
mandating the termination of the license of a station remaining silent for 12
consecutive months.

*The Commission is currently considering amendments to its EEO
regulations, which may affect this procedure. (Docket 96-16).
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Question 4: This question deals with compliance with the commercial and
programming requirements of the Children's Television Act. See discussion of
children's television at p.107 infra.

Question 5: Pursuant to Section 204 of the 1996 Telecom Act, TV stations
(both commercial and noncommercial) are required to submit information
summarizing written comments and suggestions that the station received concerning
violent programs. A supplement to the renewal form may be found in Appendix A.

4. Section IV

Questions 1-5: These pertain to translators and LPTVs. They inquire as to
whether the FM translator is on the air and the identity of the station being
rebroadcast. The applicant must respond whether the station being rebroadcast is
community controlled, and if not, whether rebroadcast consent has been received.
The applicant must report any change in the station being rebroadcast and affirm
compliance with the rule barring a commercial primary station from having
common ownership with an FM translator whose signal coverage extends beyond
the protected contour of the primary station.

C. THE PROCESSING OF APPLICATIONS

1. Acceptance of Applications

a) When an application is tendered for filing, it is dated upon receipt
and then forwarded to the Mass Media Bureau, where an administrative examination
is made to ascertain whether it is complete. Except for certain applications
discussed below, if it is found to be complete or substantially complete, it is
accepted for filing and given a file number. In the case of minor defects as to
completeness, the applicant will be required to supply the missing or correct the
information. An application that is not substantially complete will be returned to the
applicant. (FCC Rule 73.3564(a)).

An application for a non-reserved FM channel will be placed on public
notice if it meets a two-tiered minimum filing requirement (described below) when:
(1) filed by the close of the filing "window" in the "window proceedings" or
(2) initially filed in "first come/first-served" proceedings. The application must
include (1) applicant's name and address; (2) applicant's original signature;
(3) principal community; (4) channel or frequency; (5) class of station;
(6) transmitter site coordinates; and (7) must not omit more than three of certain
technical items listed in an FCC document reported at 7 FCC Recd 5074 (1992).
Applications found not to meet minimum filing requirements will be returned to the
applicant.  Applications found to meet minimum filing requirements but which
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contain deficiencies in tender and/or acceptance information will be given an
opportunity for corrective amendment.  Applications found to be substantially
complete and in accordance with the Commission's core legal and technical
requirements will be accepted for filing. Applications with uncorrected tender
and/or acceptance defects remaining after the opportunity for corrective amendment
will be dismissed, with no further opportunity for corrective amendment.

b)  Acceptance of an application for filing merely means that it has
been the subject of a preliminary review by the FCC's administrative staff as to
completeness. Such acceptance will not preclude the subsequent dismissal of the
application if it is found to be patently not in accordance with the FCC's Rules.

¢) At regular intervals, the FCC will issue Public Notices listing all
applications and major amendments thereto that have been accepted for filing. Such
notices establish a cut-off date (not less than 30 days from the date of issuance) for
the filing of mutually exclusive applications and petitions to deny. However, no
application will be accepted for filing unless certification of compliance with the
local notice requirements has been made in the tendered application, where such
notice is required.

IT IS IMPORTANT TO MAKE ARRANGEMENTS FOR THE GIVING
OF PUBLIC NOTICE PRIOR TO THE FILING OF THE APPLICATION
(WHERE SUCH NOTICE IS REQUIRED) BECAUSE THE APPLICATION
FORM REQUIRES A CERTIFICATION THAT SUCH PUBLIC NOTICE WILL
BE GIVEN.

There are also specific detailed regulations conceming the acceptance of
applications for low power TV, boosters, translators, etc. These can be found in
Section 73.3564(d) of the Commission's rules. For vacant nonreserved band FM
allocations, the Commission announces a one-time filing window.

2. The Classification of Applications

a) AM
AM applications are divided into three groups:

» applications for new stations and major changes in authorized stations.
(See p. 72 for definition of major changes);

 applications for licenses and all other changes in facilities of authorized
stations; and
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 applications for expanded band operations.

Applications in the first group are processed, as much as possible, in the
order in which they are filed.

There are special procedures for the processing of various other proposals
and changes. These are listed in Section 73.3571 of the Rules.

b) EM
FM applications are divided into two groups:

« applications for new stations and for major changes in authorized
stations. (See p. 72 for definition of major changes); and

« applications for licenses and all other changes in facilities of authorized
stations.

There are detailed and complex procedures for the processing of FM
applications. These can be found in Section 73.3573 of the Rules. Because of the
complexity of these rules, it is recommended that counsel be consulted prior to the
filing of applications or amendments.

NOTE: By a notice of proposed rule making in MM Docket 95-31, the
Commission imposed a "partial freeze" on the processing of NCE-FM applications.
The FCC will accept and process applications that are not mutually exclusive and
will continue "to rule on and approve appropriate universal settlements among
mutually exclusive NCE-FM applicants.” It will not designate mutually exclusive
NCE-FM applications until it has formulated appropriate comparative criteria.
10 FCC Rcd 2877 (1995).

¢) v
TV applications are divided into two groups:

« applications for new stations and major changes in authorized facilities.
(See p. 73 for a definition of major changes); and

« all other applications.

Section 73.3572 of the Rules contains detailed procedures for the processing
of full and low power TV applications and other minor TV facilities.
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IMPORTANT NOTE: AS PART OF ITS PROCEEDING INVOLVING
DIGITAL TELEVISION (MM DOCKET 87-268), THE COMMISSION
ANNOUNCED ON JULY 25, 1996, THAT IT WOULD NOT ACCEPT:

...additional applications for new NTSC stations that are
filed after 30 days from the date these proposals are published in the
Federal Register and that it would not accept additional petitions for
rule making proposing to amend the existing TV Table of Allotments
to add new stations eftective as of the close of business on the date
of adoption of this Further Notice. It also stated that after the date of
adoption of this Further Notice, it will continue to permit the filing
of applications to modify the facilities of existing or authorized
NTSC TV stations. However, the grant of any applications to
modify the facilities of such stations, including applications on file
before the date of the adoption of the Further Notice but granted
after that date, will be explicitly conditioned on the outcome of this
rule making proceeding. (FCC 96-317).

3. Uncontested Applications

Once an application has been accepted for filing and an examination by the
Commission's staff indicates that the application is in order and unopposed, it will
be granted, subject to the Commission's workload. Most routine applications are
granted on a staff level pursuant to delegated authority. Unusual applications or
those involving novel questions of law or interpretation are acted upon by the full
Commission.

Applications that present issues that cannot be resolved or that are required
by law to be decided at a hearing, will be designated for hearing. The Notice of
Designation will contain the issues that are to be explored. Hearings are
customarily held before one of the FCC's Administrative Law Judges (ALJ) whose
recommended decision is subject to further administrative review.

On important cases, the FCC itself may conduct the public hearing.

4. The Comparative Process

When two or more properly filed applications seek the same frequency or
are otherwise "mutually exclusive" (no more than one may be granted), the
Commission will designate them for a comparative hearing to determine which, if
any, should be granted.
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Over the years, the Commission has developed criteria under which these
applications are to be evaluated and has stated the relative weight that will be
assigned to these criteria.

Applicants facing a comparative hearing are urged to retain counsel, as these
hearings involve complex pleading deadlines, preparation of exhibits, presentation
of expert testimony, the filing of briefs and other actions that require precise
knowledge of FCC procedures. An otherwise meritorious application may not be
granted because of the applicant's failure to properly present the case.

Below are some of the major comparative criteria:
a) Diversification of Media of Mass Communications
The Commission generally prefers an applicant with few or no media related
interests. It takes into consideration the location and characteristics of those interests

and the extent of the applicant's interest in these mass media.

b) Integration of Ownership and Management

Over the years, the Commission has tended to prefer applicants whose
owners propose to participate in a meaningful manner in the operation of the station.
The Commission has evaluated the proposed duties of individuals, the interest of
these individuals in the application as well as the amount of time (full time or part
time) that they will devote to the station. These criteria have been subject to
extensive court litigation. The court has indicated that the Commission should
provide a "reasoned response" for its continued application of this criterion in its
present form. Following the Commission's “response,” the court reversed the
Commission, holding that there was no evidence to support that preference. Bechtel
v. FCC, 10 F.3d 875 (D.C. Cir. 1993). The Commission is reexamining this
criterion in the rule making proceeding dealing with comparative criteria. (GC
Docket 92-52). Counsel should be consulted prior to relying on this criterion.

¢) Local Residence

The Commission prefers applicants whose principals reside in the area to be
served by the station (but not necessarily in the community of license). The length
of residence is considered as well as the duties that these individuals will perform at
the station and the amount of their stake in the applicants.
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d) Civic Activities

The Commission tends to prefer an applicant whose principals have been
active in the civic and community activities of the area to be served. Again, the
proposed duties of these individuals and their stake in the applicants are considered.
Civic activities and local residence are treated as a single comparative factor
designed to show an applicant's knowledge of the community. Ronald Sorenson,
6 FCC Rcd 1952 (1991).

e) Past Broadcast Record

Where an applicant or its principals have compiled a record of operating a
station, either in the area or elsewhere, this record will be considered, either as a
plus or a minus, depending on the evidence presented at the hearing.

f)  Broadcast Experience

The Commission will consider the experience of the principals in operating a
station as a factor in awarding a construction permit, but such factor generally has
minor significance.

g) Comparative Coverage
The Commission will award a preference to an applicant proposing to serve
more people, but such preference is considered in the light of other services already
available to the public.

h)  Auxiliary Power

An applicant proposing auxiliary power (to keep the station on the air during
a power failure) will be favored under this criterion. This factor is seldom invoked
because almost all applicants propose auxiliary power as a matter of routine.

i)  Ethnicity and Sex of Applicant

The Commission will award a preference under this criterion only to the
extent that the minority person actively participates in the day-to-day management of
the station. For the purpose of this factor, the following have been determined to be
"minority":

(1) African American

(2) Hispanic Sumamed
(3) American Eskimo

(4) Aleut
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(5) Native American
(6) Asiatic American

The constitutionality of this preference factor was upheld by the Supreme
Court in Metro Broadcasting, Inc. v. FCC, 497 U.S. 547 (1990). However, that
decision was to a large degree overruled by Adarand Constructors, Inc. v. Pena,
115 S.Ct. 2097 (1995).

In 1992, the Court of Appeals ruled that the Commission's policy of
awarding female preferences in comparative hearings violated the Equal Protection
clause of the Fifth Amendment. The court found that there was no evidence that
sex preferences established any meaningful link with improved programming.
Lamprecht v. FCC, 958 F.2d 382 (D.C. Cir. 1992).

j)  Daytimer Preference

The Commission awards enhancement credit in FM proceedings to operators
of existing daytime-only AM stations in the subject community in response to the
disadvantages which daytimers historically have faced. 101 FCC 2d 638 (1985).
The daytimer preference represents the maximum preference for broadcast
experience that such an applicant can claim. 8 FCC Red 3649 (1993).

The preference, however, is conditioned on certain factors, such as the
requirement that the applicant have owned the AM station for three years prior to
the hearing on the FM application; that the applicant must propose to be integrated
in the operation of the FM station, and that the applicant submit a commitment to
dispose of the AM station within three years after the FM station goes on the air.

The discussion of the comparative criteria should be considered with a view
of two important factors:

1) the decision in each case involves the weighing of many
facts, which may affect the ultimate outcome; and

2) the comparative criteria, last formalized in a 1965 Policy
Statement, 1 FCC 2d 393, are now being reexamined in a wide-ranging proceeding.
7 FCC Rcd 2664 (1992).

BY PUBLIC NOTICE OF FEBRUARY 15, 1994, THE COMMISSION
STATED THAT IT IS "HOLDING IN ABEYANCE THE PROCESSING OF
APPLICATIONS AND THE ADJUDICATION OF HEARING PROCEEDINGS
INVOLVING MUTUALLY EXCLUSIVE PROPOSALS FOR NEW
BROADCAST FACILITIES." 9 FCC RCD 1055 (1994). ON AUGUST 4, 1994,
IT MODIFIED THAT FREEZE TO APPLY ONLY TO APPLICATIONS "THAT
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ARE OR BECOME MUTUALLY EXCLUSIVE WITH OTHER
APPLICATIONS." THE FREEZE WILL NOT APPLY TO "UNIVERSAL"
SETTLEMENTS OF COMPETING APPLICATIONS. WHEN APPLICANTS
FILE A SUPPLEMENTAL REQUEST CONTINGENT UPON THE
RESOLUTION OF SPECIFIED BASIC QUALIFYING ISSUES, SUCH ISSUES
WILL BE ADJUDICATED. 9 FCC RCD 6689 (1994).°

There are other factors that the FCC considers in evaluating competing
applications, but on an absolute, rather than comparative basis. These factors
include legal qualifications, character, financial qualifications, site availability and
whether the tower is a hazard to air navigation.

5. Petition to Deny

Applications for new stations that are subject to public notice are also subject
to petitions to deny. Generally, the procedure is similar to the procedure followed
in license renewal cases. See p. 29, infra. In most cases, however, the petitioner
will not be a viewer, listener or an organization, but a party that will suffer
electrical interference or other technical harm. Competing applicants may also file
petitions to deny, but in most cases, the Commission will treat them as Petitions to
Enlarge the Issues to be acted on by the ALJ.

6. Random Selection of Applicants

In a departure from the usual procedure of selecting permittees by
comparative hearing, the FCC uses a "lottery" in selecting winners among
competitors for LPTV and TV translator permits.

Applicants are awarded preferences based on ethnicity and absence of
media-ownership, according to a table set out in Section 1.1622 of the Rules. It is
important that any applicant seeking a preference indicate on the application the
facts on which this claim for preference is based. Following the random selection,
the Commission will announce a "tentative selectee" and invite the filing of Petitions
to Deny against that selectee. After examining any pleadings and responses that
may be filed, the Commission will decide whether to grant the application or to
designate it for hearing. Following the hearing, the Commission will decide

*On September 15, 1995, the Commission waived for a 90-day period
provisions of its rules dealing with payments to competing applicants. As a result of
that waiver, "applicants in comparative renewal proceedings prior to the Initial
Decision stage of the hearing will be limited to out-of-pocket expenses while no
such limitations will be placed on applicants for new broadcast facilities." 10 FCC
Red 12182 (1995).
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whether to make a grant. If it determines that it cannot make a grant, it will
conduct another random sclection from among the remaining mutually exclusive
applicants.

Applicants are cautioned that incorrect claims of preference may result in a
fine and/or dismissal of the application. 8 FCC Rcd 5190 (1993).

7.  Competitive Bidding

During the past several years, various proposals have been advanced
involving the granting of broadcast licenses through a process of competitive
bidding similar to auctions used in awarding licenses in the Interactive Video and
Data Service (IVDS) and Personal Communications Services (PCS). The progress
of the proposals for Advanced Television (ATV) has given additional impetus to
these proposals.

Congress and the FCC agreed to a congressional compromise that lead to the
passage of the 1996 Telecom Act. In the compromise, the congressional leadership
and the FCC agreed that it would not issue licenses for advanced television service
in 1996 to permit Congress to hold hearings and possibly pass legislation dealing
with spectrum auctions. To date, no legislation or rules have been enacted requiring
the auctioning of broadcast frequencies.

D. TRANSFERRING CONTROL OR ASSIGNING A
LICENSE

Section 310 of the Communications Act forbids the transfer of control of a
broadcast station or the assignment of its license without the consent of the FCC.
The Act specifically requires the filing of an application seeking that consent and
bars the Commission from considering whether a party other than the proposed
assignee or transferee would better serve the public interest (the so-called Crosley
rule).

While each transaction must be judged on its own facts, a transfer of control
takes place where: (1) an individual stockholder gains or loses affirmative or
negative (50 percent) control (affirmative control consists of ownership of more than
50 percent of the stock, negative control consists of control of exactly 50 percent of
the stock); (2) any family group or any individual in a family groups gains or loses
affirmative or negative (50 percent) control; and (3) any group in privity gains or
loses affirmative or negative (50 percent) control.
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The following are examples of transfers of control or assignments of licenses
requiring prior Commission consent:

» A, who owns 51 percent of the licensee's or permittee's stock, sells
1 percent or more thereof. This constitutes a transfer.

» X corporation, wholly owned by A and family, retires outstanding stock
that results in family member A's individual holdings being increased to
50 percent or more. This constitutes a transfer.

e A and B, husband and wife, each own S0 percent of the licensee's or
permittee's stock. A sells any of his stock to B. This constitutes a
transfer.

» X partnership incorporates. This constitutes an assignment.

« Minority stockholders form a voting trust to vote their 50 percent or
more combined stockholdings. This constitutes a transfer.

* A, B, C, D and E each own 20 percent of the stock of X corporation.
A, B, and C sell their stock to F, G, and H at different times. At such
time as 50 percent or more of the stock passes out of the hands of the
stockholders who held stock at the time the original authorization for the
licensee or permittee corporation was issued, a transfer has taken place.

There are three major forms* to be used in seeking the Commission's
approval of a transaction, depending on the nature and extent of the proposed
change. Form 314 is to be used when the license of a station is to be assigned.
Form 315 is to be used when the control of the licensee is to be transferred. Form
316 is to be used for changes that are not substantial enough to constitute a transfer
of control or assignment of license, but affect the composition or identity of the
licensee.  The first two forms are “long forms" requiring much detailed
information. Form 316 is a "short form" because the changes do not substantially
alter the identities of the persons wielding control. Form 316 may also be used in
situations where the change is involuntary, such as when a person dies and the
control or license of the station is transferred to an executor or when there is a
bankruptcy and the control or license of the station is transferred to a trustee or
similar official.

“There is also a Form 345 applicable to FM or TV translators, low power
TV stations and auxiliary stations such as translator microwave relay stations, etc.
See Appendix A.
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The short form cannot be used when the executor or trustee transfers the
station to the ultimate beneficiary. Inasmuch as this transaction is of a lasting
character, long form applications must be used depending on the nature of the
transaction.

IN CASE OF THE DEATH OR DISABILITY OF A LICENSEE OR OF
A PARTY CONTROLLING A STATION, THE COMMISSION MUST BE
PROMPTLY NOTIFIED IN WRITING. AN APPLICATION REFLECTING
THESE FACTS MUST BE FILED WITHIN 30 DAYS OF THE OCCURRENCE.

There is some confusion regarding the transactions that can be effectuated
pursuant to a short form. Here are some examples of situations in which a Form
316 may be used:

« assignment from an individual or individuals (including partnerships) to
a corporation owned and controlled by such individuals or partnerships
without any substantial change in their relative interests;

- assignment from a corporation to its individual stockholders without
effecting any substantial change in the disposition of their interests;

« assignment or transfer by which certain stockholders retire and the
interest transferred is not a controlling one;

« corporate reorganization that involves no substantial change in the
beneficial ownership of the corporation;

« assignment or transfer from a corporation to a wholly owned subsidiary
thereof or vice versa, or assignment from a corporation to another
corporation owned or controlled by the assignor's or transferor's
stockholders without substantial change in their interests; or

assignment of less than a controlling interest in a partnership.

The filing of a long form application (but not Form 316) requires the giving
of public notice. See p. 66 infra. for instructions and details about that procedure.
persons filing long form applications are reminded to complete the "market
showing" required by the new radio multiple ownership rules. Long form
applications are subject to Petitions to Deny.
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E. THE IHANDLING OF RENEWAL APPLICATIONS

1. Uncontested Applications

As discussed on p. 8, licenses for broadcast stations expire simultaneously
by state. In an overwhelming majority of cases, licenses are renewed as a matter of
routine. In a substantial number of cases the grant of an application may be delayed
because of staff concerns arising from material in its own files or from submissions
that it receives in response to the public notice of the filing of the application.

In some cases, the staft merely addresses a letter raising the question, and,
upon receiving a satisfactory response, renews the license.

Often the Commission will receive letters from the public expressing
concern with the station's operation. Such letters, unless they meet the criteria of a
Petition to Deny (see infra.) are treated as informal objections that can be handled
by the Commission in an informal manner. The Commission may request the
licensee to comment on the allegations. As in all responses to the Commission, it is
important that the reply be complete and accurate.

2. Competing Applications - Comparative Renewal

Pursuant to Section 204 of the 1996 Telecom Act, the Commission has
eliminated the comparative renewal procedure.

The Commission will accept applications for facilities occupied by an
incumbent licensee only after it has denied that licensee's application for renewal of
license.

The following are the criteria for obtaining the renewal of a broadcast
license:

« the station has served the public interest, convenience, and necessity;

» there have been no serious violations by the licensee of this Act or rules
and regulations of the Commission; and

» there have been no other violations by the licensee of this Act or the
rules and regulations of the Commission which, taken together, would
constitute a pattern of abuse. Section 309(k) of the Communications
Act.

27



Congress has not defined the terms used in the new legislation. Their
meaning will gradually evolve as the Commission, in processing applications and
petitions to deny, applies existing precedent (which it said it will do) and the courts
interpret the legislation.

It is to be noted, however, that the "public interest” factor has been retained
in the new legislation and nothing in the 1996 Telecom Act relieves the broadcast
licensee of the obligation to determine the needs of its community and to serve those
needs.

3. Petitions to Deny

a) Major Facilities

Except in the case of applications for various minor facilities, any party in
interest may file with the Commission a Petition to Deny any application for which
local notice is required, provided such petitions are filed prior to the day such
applications are granted or designated for hearing. Where the FCC issues a public
notice establishing a "cut-off" date, such petitions must be filed by the date specified
in that notice. In the case of applications for transfers and assignments of
construction permits or station licenses, Petitions to Deny must be filed not later
than 30 days after issuance of a public notice of the acceptance for filing of the
applications. In the case of applications for renewal of license, Petitions to Deny
may be filed no later than the end of the first day of the last full calendar month of
the existing license term. If the license renewal application is not timely filed, the
deadline for Petitions to Deny is the 90th day after the Commission has announced
that it has accepted the application. Requests for extension of time to file Petitions
to Deny will not be granted unless all parties concemed, including the applicant,
consent to such requests, or unless a compelling showing can be made that unusual
circumstances make the filing of a timely petition impossible and the granting of an
extension warranted.

The applicant may file an opposition to any Petition to Deny, and the
petitioner a reply to such opposition in which allegations of fact or denials thereof
must be supported by affidavit. The times for filing such oppositions and replies are
governed by the regular FCC time schedule, except those that pertain to a Petition
to Deny an application for renewal of license. An opposition thereto may be filed
within 30 days after the Petition to Deny is filed, and the party that filed the Petition
to Deny may reply to the opposition within 20 days after the opposition is due or
within 20 days after the opposition is filed, whichever is longer. The failure to file
an opposition or reply will not necessarily be construed as an admission of fact or
argument contained in a pleading.
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b) Minor Facilities

In the case of applications for new low power TV, TV translator or TV
booster stations for major changes in the existing facilities of such stations; or for
applications for a change in output channel tendered by displaced low power TV and
TV translator stations, any party in interest may file with the FCC a Petition to
Deny any application for which local notice is required. Such petitions must be
filed within 30 days of the FCC public notice proposing the application for grant.
Applicants may file oppositions within 15 days after the Petition to Deny is filed.
Where the Commission announces a tentative selectee following a random selection,
Petitions to Deny that sclectee may be filed within 15 days of the public notice
announcing the selection. The applicant/selectee may file an opposition within 15
days after the Petition to Deny is filed.

In cases of random selection where a diversity preference has been granted,
an "objection to diversity claim" may be filed, subject to the same requirements as
are applicable to Petitions to Deny. (FCC Rule 73.3584(c)).’

F. THE HANDLING OF PETITIONS TO DENY

In order to be considered as a formal Petition to Deny, the document must
have certain characteristics. Some of these are as follows:

1. it must be timely filed;

2. it must be submitted by a "party in interest” (a person with
“standing"); and

3. it must contain allegations of fact that are either verified by a
person with knowledge of these facts or of which the Commission may take official
notice.

The timeliness of a Petition to Deny is governed by the date on which the
application (other than renewal) has been "accepted” by the Commission on a public
notice. Petitions to Deny a renewal application must be filed no later than the first
day of the last full month of the license (for example, if the license expires on
December 31, the Petition to Deny must be filed no later than December 1). A
copy of the petition must be served on the applicant(s).

5See p. 23 infra. for the grant procedure for LPTV applications.
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In order to be considered as a formal Petition to’'Deny, the document must
contain statements of fact verified by a person with knowledge of these facts, or be
based on facts that the Commission can judicially notice. For instance, a petition
alleging EEO violations may be based on a station's EEO report. Mere conjectures
or surmises do not, in themselves, serve as a basis for a Petition to Deny. Although
the Communications Act requires an "affidavit," a "declaration under penalty of
perjury” meets that requirement. 8 FCC Red 7559 (1993).

The Petition to Deny must be filed by a person or persons with "standing."
Within the Petition to Deny a license renewal context a "regular listener to the
station" has standing to challenge the renewal of that station. Entities that will
suffer electrical interference have standing to challenge an application for a
construction permit.

Following the receipt of a Petition to Deny, the Commission performs a
two-step procedure. It conducts a threshold inquiry on the basis of the petitioner’s
allegations alone. 1f the Commission determines that the Petition to Deny has
alleged a prima facie inconsistency with the public interest, the Commission
determines whether, "on the basis of the application, the pleadings filed, or other
matters which it may officially notice . . . a substantial and material question of fact
is presented.” Thus, in the second step, the Commission considers the applicant's
response to the petition and weighs the matters presented by these pleadings.®
Should the Commission conclude that such a question of fact has been raised, or if it
cannot, for any reason, find that grant of the application would be consistent with
the public interest, it will designate the application for hearing.

No hearing is required if the weighing indicates that there are no substantial
and material questions of fact presented. Astroline Communications Company Ltd.
Partnership v. FCC, 857 F.2d 1556 (D.C. Cir. 1988).

After considering the conflicting pleadings, the Commission will issue a
decision disposing of the Petition to Deny. It may deny the petition and grant the
application, either conditionally or unconditionally. It may impose a forfeiture in
addition to any action taken, or it may designate the application for a hearing on
stated issues.

When a pleading lacks the formal requirements of a Petition to Deny, the
Commission will consider it as an "informal objection" and will take into account
any deficiencies that may be alleged.

SAll allegations of fact, in the petition and in subsequent responsible
pleadings must be verified.
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G. SETTLEMENTS

The Commission encourages the settlement of conflicts both among
competing applicants and between a license renewal applicant and the petitioner to
deny. On the other hand, it is concerned that these settlements may lead to abuse.
It has, therefore, imposed certain restrictions on the amount and timing of payments
that can be made.

1. Settlements among Applicants for Construction Permits

The Commission has limited the dollar amount of payment that can be made
to settle competing applications for construction permits for new broadcast stations,
or modifications to facilities of existing stations, to the legitimate and prudent
out-of-pocket expenses. Parties seeking approval of a settlement must submit: (1)
certifications that they have not received, and will not receive, any money or other
considerations in excess of their legitimate and prudent expenses; (2) the exact
nature and amount of any consideration paid or promised; (3) an itemized
accounting of the expenses for which they seek reimbursement; and (4) the terms of
any oral agreement relating to the dismissal or amendment of the application. They
must also certify that the applications were not filed for the purpose of reaching such
a settlement.

These limitations do not apply to bona fide mergers of interest, but the FCC
will scrutinize these mergers to prevent abuse. 6 FCC Red 2901 (1991).

On September 15, 1995, the Commission waived for a 90-day period
provisions of its rules dealing with payments to competing applicants. As a result of
that waiver, "applicants in comparative renewal proceedings prior to the Initial
Decision stage of the hearing will be limited to out-of-pocket expenses while no
such limitations will be placed on applicants for new broadcast facilities.” 10 FCC
Rcd 12182 (1995).

The Commission has modified the so-called Ruarch policy under which
settlements can extinguish the continuing validity of integration and divestiture
commitments made during the comparative hearing process. The Commission will
now permit successful applicants in a "global" settlement (all applicants) to
withdraw divestiture and integration proposals where the settlement is entered into
by the exchange of exhibits deadline. 6 FCC Rcd 3403 (1991).

2. Petitions to Deny New Applications and Transfers

Where a party secks to dismiss a Petition to Deny or an informal objection
which it has filed against an application for a new station or for the transfer,
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assignment or modification of an existing facility, each party to the petition must
submit a copy of any written agreement relating to the dismissal and an affidavit:
(1) certifying that it has not received or paid, and will not receive or pay, any
money in exchange for the dismissal of the petition or objection in excess of
legitimate and prudent expenses incurred by the petitioner seeking dismissal; (2)
disclosing the exact nature and amount of any money or other consideration paid or
promised in connection with the dismissal of the petition or objection; (3) disclosing
the terms of any oral agreement related to the dismissal of the petition or objection;
and (4) indicating an itemized accounting of its expenses incurred in preparing,
filing and prosecuting its petition for which reimbursement is sought.” Other parties
to an agreement must submit similar certification within five days thereof.
(FCC Rule 73.3588).

3. Allotment Proceedings

In proceedings involving changes in the FM or TV Table of Allotments, the
Commission will limit the amount and type of consideration that may be paid for the
withdrawal of an expression of interest to legitimate and prudent expenses incurred
in preparing and filing the expression of interest. Currently, parties filing for
changes in the Table of Allotments are required to include an expression of interest
in applying for, constructing, and operating the proposed facility if the allotment is
made. These expressions have the status of representations to the Commission, as
do any assertions contained in pleadings filed with the Commission. Thus, a
statement of interest in operating a station made by a party who, in fact, lacks the
requisite intent to construct and operate the proposed facility will be considered a
material misrepresentation. A party that seeks to withdraw an intention to construct
must file a statement listing expenses, a certification that reimbursement will not
exceed these expenses, if any. Remaining parties to any agreement must also file
responsive certification. 5 FCC Red 3911 (1990); (FCC Rules 1.420() and
73.1015).

4. Renewal Applications

As a result of allegations that the renewal system was being used to obtain
payments or benefits from the renewal applicant, the Commission concluded "that
there is the clear potential for abuse of our license renewal process." The
Commission therefore imposed limitations on payments to competing applicants and
petitioners to deny.

’Payments in exchange for withdrawing a threat to file a Petition to Deny or
informal objection are limited to legitimate and prudent expenses. Unless
specifically approved by the Commission, no would-be objector or related party
may have any remunerated employment related to ascertainment, programming, etc.
A copy of the agreement must be filed with the Commission. (FCC Rule 73.3589).
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The limitations on payments are as follows:

a) to competing applicants — a prohibition on all payments to
competing applicants (other than the incumbent licensee) for the withdrawal of an
application prior to the Initial Decision stage of a comparative hearing. Thereafter,
the Commission will approve settlements that do not exceed the withdrawing party's
legitimate and prudent expenses for filing and litigating the competing application.
(FCC Rule 73.3523).

In addition, the Commission has revoked its so-called Cameron Policy,
which presumed that the competing applicant will have the use of the incumbent's
transmitter site in the event that the renewal is denied. The Commission concluded
that retention of that policy "makes it more economically attractive for bogus
challengers to file merely to elicit a settlement.” 4 FCC Rcd 4780 (1989).

IN VIEW OF THE REMOVAL OF THE COMPARATIVE RENEWAL
PROCEDURE PURSUANT TO THE 1996 TELECOM ACT, SECTION 204,
THIS PROCEDURE APPLIES ONLY TO RENEWAL APPLICATIONS FILED
ON OR BEFORE MAY 1, 1995.

b) to petitioners to deny — the Commission will allolw monetary
payments to a petitioner "provided they do not exceed the petitioner's legitimate and

prudent expenses in prosecuting its petition." (FCC Rule 73.3588).

S. Citizens' Agreements

A citizens' agreement is a contract in which a party agrees to dismiss its
Petition to Deny or informal objection or to refrain from doing so in exchange for a
promise by the operator or applicant to implement a nonfinancial reform such as a
programming or an employment initiative.

In light of the potential for abuse, the Commission will review all citizens'
agreements on a case-by-case basis to determine whether the agreement furthers the
public interest. In making this determination, the Commission will presume that
any agreement with a petitioner that calls for the petitioner, or an'y person or
organization related to the petitioner, to carry out, for a fee, any programming,
employment or other "nonfinancial” initiative does not further the public interest and
hence will likely be disapproved. In contrast, an agreement with a petitioner to
make changes in operations or programming, either by itself or through disinterested
third parties without further participation by the petitioner, will likely be approved.
For example, the FCC will regard an agreement to increase minority employment
by using, for a fee, the services of petitioner or any person or organization related to
petitioner, as presumptively contrary to the public interest, and it will likely be
disapproved. In contrast, the Commission will regard an agreement to increase the
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pool of minority applicants for employment by contracting with a third party,
completely independent from petitioner, as consistent with the public interest, and it
will likely be approved.

The general presumption that citizens' agreements in which the petitioner is
paid to perform the promised reform are contrary to the public interest can be
rebutted by clear and convincing evidence that the arrangement is, in fact, consistent
with the public interest.

These agreements generally are private contractual matters between a
licensee and a citizens' group. The Commission will review them to determine
whether they improperly delegate nondelegable licensee responsibilities, improperly
impinge on a licensee's nondelegable discretion, or otherwise violate any applicable
Rules. However, unless an action taken by the Commission is specifically
conditioned on licensee representations relating to programming matters, the FCC
will not enforce private contractual agreements relating to programming.

A private settlement does not necessarily dispose of issues that have been
raised in a Petition to Deny. If a petition contains specific allegations of fact
sufficient to raise a substantial and material question of fact as to whether the
applicant is qualified, the Commission will address such a question regardless of any
agreement among the parties.

The provisions regarding citizens' agreements apply not only to the renewal
process, but also to applications for new facilities and for the transfer of control or
assignments of licenses. 5 FCC Rcd 3911 (1990).

A copy of a citizens' agreement must be filed with the Commission together
with a certification that the payments (if any) do not exceed the legitimate and

prudent costs of the petitioners. (FCC Rule 73.3588); 4 FCC Rcd 4780 (1989);
5 FCC Rcd 3911 (1990).

H. FILING FEE REQUIREMENTS

An application filed with the Commission is required to be accompanied by
the appropriate filing fee. (See Appendix B for a listing of filing fees).

It is very important that the proper application fee be submitted and that it be
filed at the location specified by the rules.
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1. Form of Payment

Fee payments should be in the form of a check, bank draft or money order
payable to the FCC or by a Visa or MasterCard credit card. No other credit card is
acceptable. Fees for applications and other filings paid by credit card will not be
accepted unless the credit card section of FCC Form 159 is completed in full. The
Commission discourages applicants from submitting cash and will not be responsible
for cash sent through the mail. Personal or corporate checks dated more than six
months prior to their submission to the Commission's lockbox bank and postdated
checks will not be accepted and will be returned as deficient. Third party checks
(i.e., checks with a third party as maker or endorser) will not be accepted.

Applicants must submit a written request to the Commission for
authorization to make electronic payments of a fee for applications and other filings,
as follows:

e No electronic payment of an application fee will be accepted unless the
payor has obtained written authorization from the Commission to submit
application fees electronically. It is the responsibility of the payor to
ensure- that any electronic payment is made in the manner required by
the Commission. Failure to comply with the Commission's procedures
will result in the retum of the application or other filing and the fee
payment.

e Payments by wire transfer will be accepted. Prior to making a payment
by wire, the payor shall obtain the approval of the Managing Director.
A completed FCC Form 159 must be submitted to the Managing
Director prior to initiating the wire transfer.

Applicants are required to submit one payment instrument (check, bank draft
or money order) and FCC Form 159 with each application or filing. Multiple
payment instruments for a single application or filing are not permitted. A separate
Fee Form (FCC Form 159) will not be required once the information requirements
of that form (the Fee Code, fee amount, and total fee remitted) are incorporated into
the underlying application form.

The Commission may accept multiple money orders in payment of a fee for
a single application where the fee exceeds the maximum amount for a money order
established by the issuing agency and the use of multiple money orders is the only
practical method available for fee payment.
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The Commission may require payment of fees with a cashier's check when a
filer has made payment with an instrument on which the Commission could not
collect.

Applications returned to applicants for additional information or corrections
will not require an additional fee when resubmitted, unless the additional
information results in an increase of the original fee amount. Those applications not
requiring an additional fee should be resubmitted directly to the bureau or office
requesting the additional information. The original fee will be forfeited if the
additional information or corrections are not resubmitted to the appropriate bureau
or office by the prescribed deadline. If an additional fee is required, the original fee
will be returned and the application must be resubmitted with a new remittance in
the amount of the required fee to the Commission's lockbox bank. Applicants
should attach a copy of the Commission's request for additional or corrected
information to their resubmission.

The Commission will fumish a stamped receipt of an application only upon
request. In order to obtain a stamped receipt for an application, the application
package must include a copy of the first page of the application, clearly marked
"copy," submitted expressly for the purpose of serving as a receipt of the filing.
The copy should be the top document in the package. The copy will be date-
stamped immediately and provided to the bearer of the submission, if hand-
delivered. For submissions by mail, the receipt copy will be provided through
return mail if the filer has attached to the receipt copy a stamped, self-addressed
envelope of sufficient size to contain the date-stamped copy of the application.

2. Filing Locations

The locations for fee payments for each form are listed in Appendix B.
While applicants are encouraged to check the Appendix prior to filing, the following
are the addresses for the most commonly used forms:

Commercial Radio

Forms AM FM
301 }  Federal Communications Commission Federal Communications Commission
302 } Mass Media Services Mass Media Services
303-S } P.O. Box 358190 P.O. Box 358195
}  Pittsburgh, PA 15251-5190 Pittsburgh, PA 15251-5195
314 }  Federal Communications Commission Federal Communications Commission
315 } Mass Media Services Mass Media Services
316 } P.O.Box 358350 P.O. Box 358350
}  Pittsburgh, PA 15251-5350 Pittsburgh, PA 15251-5350
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Commercial TV

Forms

301 } Federal Communications Commission
302 } Mass Media Services
303-S } P.O. Box 358165

} Pittsburgh, PA 15251-5165

314 } Federal Communications Commission
315 } Mass Media Services
316 } P.O. Box 358350

} Pittsburgh, PA 15251-5350

3. Conditionality of Grant

Any FCC grant will be conditioned upon final payment of t,hel applicable
fee. If final payment is not made prior to a grant, the application or filing will:
(1) be dismissed and returned to the applicant; (2) lose its place in the processing
line; and (3) not be accorded retroactive treatment if resubmitted after the relevant
filing deadline.

If, subsequent to a grant, the Commission is notified that final payment has
not been made, the Commission will (1) automatically rescind that grant (2) notify
the grantee of this action; and (3) not permit retroactive treatment for the
resubmission of the application or filing if the relevant deadline has expired.

Upon receipt of a FCC notification rescinding the authorization, the grantee
must immediately cease any operations initiated pursuant to the grant.

4. Return or Refund of Charges l

a) The full amount of any fee submitted will be returned:
1) when no fee is required,;

2) when the FCC determines within 30 calendar dayls of receipt
of filing that an insufficient fee has been submitted and the filing is dismissed;

3) when the application is filed by an applicant who cannot
fulfill a prescribed age requirement;

4) when the Commission adopts new rules that nullify

applications already accepted for filing, or a new law or treaty would render useless
a grant or other positive disposition of the application;

37



5) when a waiver is granted; or

6) when an application for new or modified facilities is not
timely filed in accordance with the filing window as established by the Commission
in a public notice specifying the earliest and latest dates for filing such applications.

NOTE: Payments in excess of an application fee will be refunded only if
the overpayment is eight dollars ($8) or more.

b) Applicants designated for comparative hearings will be entitled to
a grant without payment of the hearing fee or a refund of the hearing fee paid in the
following circumstances:

1) when the application is granted without being designated for
hearing;

2) when the application is dismissed, voluntarily or
involuntarily, prior to designation for hearing;

3) when only one applicant files a Notice of Appearance and
pays the hearing fee, that single remaining applicant will be entitled to a refund of
the hearing fee upon request if it is immediately grantable or if all issues specified in
the designation order and requiring resolution can be deleted; and

4) when a settlement agreement filed with the presiding judge
by the Notice of Appearance deadline provides for the dismissal of all but one of the
applicants, and the single remaining applicant is immediately grantable, no hearing
fee is due. However, if the application cannot be granted without resolution of
issues specified in the designation order, the applicant must pay the hearing fee.
That payment will be refunded upon request if all outstanding issues can be deleted.

However, hearing fees paid pursuant to the last two provisions above will
be retained by the Commission in any case requiring a decision on the merits of an
applicant's postdesignation amendment or evidentiary showing, whether by
Summary Decision or otherwise.

¢) Applicants for first-come, first-served construction permits will
be entitled to a refund of the fee, if within 15 days of the issuance of a public notice
indicating that there is a previously filed pending application for the same vacant
channel, such applicant: (1) notifies the FCC that it no longer wishes the application
to remain on file behind the first applicant and any other applicants filed before his
or her application; and (2) specifically requests a refund of the fee paid and
dismissal of his or her application. The full text of the "Fee" decision may be found
at 6 FCC Rcd 5919 (1991).
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5. General Exemptions from Charges

No fee is required for the following:

a)  Applications filed for the sole purpose of modifying an existing
authorization (or a pending application) in order to comply with new or additional
requirements of the Commission's rules or the rules of another federal agency.
(However, if the applicant also requests an additional modification, renewal, or
other action, the appropriate fee for such additional request must accompany the
application. Cases in which a fee will be paid include applications by FM and TV
licensees or permittees seeking to upgrade a channel after a rule making.)

b) Applicants in the Special Emergency Radio and Public Safety
Radio Services that are governmental entities or nonprofit entities. Applicants
claiming nonprofit status must include a current Internal Revenue Service
Determination Letter documenting this nonprofit status.

c) Applicants, permittees or licensees of noncommercial educational
broadcast stations in the FM or TV services, as well as AM applicants, permittees
or licensees who certify that the station will operate or does operate
noncommercially.

d) Noncommercial entities requesting Commission authorization in
any other mass media service, private radio service or common carrier service
otherwise requiring a fee, if that service is used in conjunction with the
noncommercial educational broadcast station.

e)  Other applicants, permittees or licensees providing, or proposing
to provide, a noncommercial educational or instructional service under certain
specified circumstances.

f)  Govermment entities (state, city, county, etc.).

6. Adjustments to Charges

The Schedule of Charges listed in Appendix B will be adjusted by the
Commission in 1997, and every two years thereafter, to reflect the percentage
change in the Consumer Price Index.

7. Hot Line

The Commission maintains a Hot Line for fee inquiries. The number is

(202) 418-0220.
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8. Special Note Concerning Annual Ownership Report Fees

Because it has received numerous inquiries regarding the fee status of
various aspects of "annual” Ownership Reports (as opposed to those filed in
conjunction with initial licensing or license assignments and transfers), the
Commission, on June 6, 1990, released a public notice clarifying these matters.

a) The "annual" Ownership Report for a single AM, FM or TV
broadcast station would consist of one or more Forms 323
(depending on the number of entities that have an interest in the
licensee) and a check covering the currently required annual
Ownership Report fee of $45.

b) Licensees owning multiple stations with different renewal
anniversary filing dates can submit an annual Ownership Report for
all of their stations on the anniversary date of their choice, but not
later than one year after the last submission.

c) The annual Ownership Report is filed on an individual station basis
and the $45 report fee is calculated thereon. It is the number of
annual Ownership Reports or stations for which a report is filed that
determines the total fee due, not the number of FCC Forms 323 filed
in connection therewith.

d) The annual Ownership Report that may be required at the same time
that the licensee is filing its renewal application should not be
included with that renewal. Different filing requirements and fees
apply to these submissions.

€) The annual Ownership Report must be mailed or delivered in a
separate envelope to the Mellon Bank in Pittsburgh.®

f) A letter submission certifying "no change" constitutes a station's
"annual Ownership Report" for that year and is governed by the
same fee and filing requirements as an "Ownership Report."

g) A fee is charged only for the licensee's submission of an annual
Ownership Report. There are no fees for the filing of an Ownership
Report (FCC Form 323) that is required after grant of an original
construction permit, when a permittee applies for an initial license,
or after the consummation, pursuant to Commission consent, of a

The mailing address is FCC, Mass Media Services, P.O. Box 358180,
Pittsburgh, PA 15251-5180.
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transfer of control or license assignment. These Owneranp Reports
should be delivered or mailed to the Secretary Federal
Communications Commission, 1919 M Street, NW, Washington,
D.C. 20554.

NOTE: IN ADDITION TO FILING FEES, THE COMMISSION ALSO

COLLECTS REGULATORY FEES. SEE PART IV FOR A DETAILED
DISCUSSION OF THIS PROCEDURE.

REPORTS

A.  OWNERSHIP REPORT

Annual Report - Commercial Stations |

Except for sole proprietorships and partnerships composed entirely of
natural persons, each licensee of a commercial AM, FM or TV station is required to
file an Ownership Report on FCC Form 323 once a year, on the anniversary of the
date that its renewal application is required to be filed. Licensees owning multiple
stations with different anniversary dates need file only one report per year on the
anniversary of their choice, provided that their reports are not more than one year
apart. A licensee with a current and unamended report on file at the Commission
may certify that it has reviewed its current report and that it is accurate, in lieu of
filing a new report.

Ownership Reports must provide the following information as of a date not
more than 60 days prior to the filing of the report:

1. In the case of an individual, the name of such individual.

2. In the case of a partnership, the name of each partner and the interest
of each partner. The names of limited partners must be reported, except that a
limited partner need not be reported, regardless of the extent of its ownershlp, if the
limited partner is not materially involved, directly or indirectly, in the management
or operation of the licensee and the licensee so certifies.

3. In the case of a corporation, association, trust, estate, or receivership,
the data applicable to each:

The name, residence, citizenship, and stockholding of every officer,
director, trustee, executor, administrator, receiver and member of an
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association, and any stockholder holding stock amounting to five percent or
more of the votes of the corporation. An investment company, insurance
company or bank trust department needs to be reported only if it holds stock
amounting to ten percent or more of the votes, provided that the licensee
certifies that such entity has made no attempt to influence, directly or
indirectly, the management or operation of the licensee, and that there is no
representation on the licensee's board or among its officers by any persons
professionally or otherwise associated with that entity.

4. A licensee must report any separate interests known to the licensee to
be held ultimately by the same individual or entity, whether those interests are held
in custodial accounts, by individual holding corporations or otherwise, if, when
aggregated:

a) all interests except those held by or through "passive investors"
are equal to or exceeds five percent; or

b) all interests held by or through "passive investors" are equal to or
exceeds ten percent; or

¢) the interests computed under (a) plus the sum of the interests
computed under (b) are equal to or exceeds ten percent.

I[F MORE THAN 50 PERCENT OF THE VOTING STOCK OF A
CORPORATE LICENSEE IS HELD BY A SINGLE INDIVIDUAL OR ENTITY
AND A SIMPLE MAJORITY IS ALL THAT IS REQUIRED TO EXERCISE
CORPORATE CONTROL, NO OTHER STOCKHOLDING NEED BE
REPORTED FOR THAT LICENSEE.

5. Full information as to family relationship’ or business association
between two or more officials and/or stockholders, trustees, executors,
administrators, receivers, and members of any association.

6. Capitalization with a description of the classes and voting power of
stock authorized by the corporate charter or other appropriate legal instrument and
the number of shares of each class issued and outstanding.

’The Commission has removed its Spousal Attribution policy, which
automatically attributed one spouse's interests to the other spouse. Henceforth, the
Commission will determine on a case-by-case basis whether such attribution is
warranted. 7 FCC Rcd 1920 (1992).
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7. Full information with respect to the interest and identity of any person
having any direct, indirect, fiduciary, or beneficial interest in the licensee or in its
stock accounting for five percent or more of its votes. For each person or entity
reported, the Ownership Report requires information regarding any attributable
interest in any broadcast station as well as a five percent or greater interest (whether
or not attributable) or corporate position in broadcast or cable or newspaper entities
serving the same market or with overlapping signals in the same broadcast service.

8. All licensees (including sole proprietorships and natural partnerships)
must file:

a) a list of all contracts still in effect required to be filed with the
FCC (see infra.) showing the date of execution and expiration of
each contract; and

b) any interest that the licensee may have in any other broadcast
station.

If the stock is held in trust, if the trustee has the sole power to vote the stock
or shared power to dispose of the assets of the trust, and if the trustee is an
independent person with no familial or business relationship with the beneficiary or
grantor, then only the trustee shall be reported as "owner" of the stock. If the
grantor or beneficiary shares the power to vote, has the sole power to dispose of the
stock, or has the power to replace the trustee at will, that party shall also be listed as
an "owner" of the stock.

The FCC has instituted a "multiplier" to take into account the dilution of
interests held through corporate ownership chains. For example, if an individual
owns only eight percent of a corporation, which in tumn, owns 20 percent of a
licensee, the individual's interest in the licensee is 1.6 percent and need not be
reported. On the other hand, if a corporation owns 50 percent or more of a
licensee, the individual's interest would not be diluted through multiplication by the
corporation's interest and the individual's interest must be reported.

Licensees or permittees are required to submit separate ownership reports
for any "holding companies" or other entities holding a five percent or greater
voting interest in the entity. That separate Ownership Report must contain the same
information as required of a licensee or permittee. If that entity has a voting stock
interest in the licensee or permittee, only those voting interests of that entity that are
cognizable after application of the "multiplier" are to be reported. If the entity is a
corporation, whether or not its interest in the licensee is by virtue of its ownership
of voting stock, with certain exceptions, the officers and directors of the entity must
also be reported. The separate report must also contain information concemning
other broadcast, cable and newspaper interests of all the parties so reported in the
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form as described above. The filing of intercorporate charts showing the
relationship between related corporations is also required, where appropriate.

Additional Ownership Reports

An operator of a commercial broadcast station must file an Ownership
Report:

1)  within 30 days of the grant of the construction permit;
2) on the date it applies for a license; and

3) upon consummation of an assignment of license or transfer or
control.

An operator with a current and unamended report on file with the
Commission may certify that it has reviewed its current report and it is accurate in
lieu of filing a new report. A fee and Form 159 should accompany such
certification.

Ownership Report - Noncommercial Stations

Each licensee of a noncommercial educational station must file an
Ownership Report on FCC Form 323-E at the time the application for renewal of
station license is required to be filed. Licensees owning more than one
noncommercial educational AM, FM or TV broadcast station need file only one
Ownership Report at five-year intervals for TV stations and seven-year intervals for
AM and FM stations. Ownership Reports shall give the following information as of
a date and not more than 30 days prior to the filing of the Ownership Report:

1. as to all officers, members of governing board, and holders of
one percent or more ownership interest (if any): name, residence, office held,
citizenship, principal profession or occupation, and by whom appointed or elected;

2. full information with respect to the interest and identity of any
individual, organization, corporation, association, or any other entity that has direct
or indirect control over the licensee or permittee;

3. alist of all contracts still in effect required to be filed with the FCC

(see p. 46 infra.), showing the date of execution and expiration of each contract;
and
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4. any interest that the licensee or permittee or any of its officers,
members of the governing board, and holders of one percent or more ownership
interest (if any) held in any other broadcast station.

Each permittee of a noncommercial educational AM, FM or TV station
must file an Ownership Report on FCC Form 323-E within 30 days of the date of
grant by the FCC of an application for original construction permit.

A supplemental Ownership Report on FCC Form 323-E must be filed by
each licensee or permittee within 30 days after any change occurs in the information
from that previously reported. Such report should include, without limitation:

a) any change in organization;
b) any change in officers or directors; and
¢) any transaction affecting the ownership (direct or indirect) or

voting rights with respect to the licensee or permittee (or with
respect to any stock interests therein).

B. VIOLATIONS OF LAW REPORT

On the date of filing of the annual ownership report, each permittee and
licensee, whether or not exempted from the filing of the annual Ownership Report,
must report to the FCC any final adjudications by courts or agencies in non-FCC
proceedings (irrespective of whether appeals may be pending) inV(')lving the
following:

1) felonies;

2) mass media-related violations of antitrust and other laws dealing with
unfair competition;

3) fraudulent misrepresentations to government units; and/or

4) employment discrimination.

The report is to cover the reporting party and its principals, e.g., its
officers, directors, attributable owners and, under specified circumstandes, parent
and affiliated companies.
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Individual principals are only required to report misconduct by themselves
or companies with which they may be associated as principals. With regard to other
businesses in which they are involved, the reports are due in those cases where:

1) the individual was in control of the entity that engaged in misconduct;
or

2) the individual was adjudicated to have been directly involved in the
misconduct.

Reports for parent companies and subsidiaries involving the listed forms of
misconduct must be submitted where:

1) the licensee and the other entity involved have common principals;

2) such entities have a close, on-going relationship with the licensee; and

3) the common principals have been actively involved in the operation of
the broadcast licensee.

Parties responsible for submitting these reports should conduct a canvass of
the individuals and companies subject to those reporting requirements sufficiently in
advance of the filing date of the report to permit an analysis of the information and
its proper verification and assemblage.

This Violations of Law Report should be filed with the Secretary of the
Commission, 1919 M Street, NW, Washington, DC 20554.

IF ANY OF THE REPORTABLE ADJUDICATIONS OCCUR WHILE
AN APPLICATION IS PENDING, THEY MUST BE REPORTED WITHIN
THIRTY DAYS. (FCC Rule 1.65(c)); 7 FCC Red 6564 (1992).

C. FILING OF CONTRACTS

Each licensee or permittee of an AM, FM or TV station (commercial or
noncommercial) must file with the FCC' copies of the following documents
together with any changes (with the substance of oral contracts reported in writing),
within 30 days of execution thereof:

"9Secretary, FCC, 1919 M Street, NW, Washington, DC 20554.
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1) Network contracts: Network affiliation contracts between television
stations (including low power TV) and national networks. The term "network"
means any person, entity or corporation that offers an interconnected program
service on a regular basis for 15 or more hours per week to at least 25 affiliated
television licensees in ten or more states and/or any person, entity or corporation
controlling, controlled by, or under common control with such person, entity or
corporation. Radio network contracts need not be filed.

The initial filing must consist of a written instrument containing all of the
terms and conditions of such contract, agreement or understanding without reference
to any other paper document, by incorporation, reference or otherwise. Subsequent
filings may simply set forth renewal, amendment or change, as the case may be, of
a particular contract previously filed.

The FCC must be notified of the cancellation or termination of network
affiliations and contracts.

2)  Ownership or control: Contracts, instruments or documents relating to
the present or future ownership or control of the licensee or permittee or of the
licensee's or permittee’s stock, rights or interest therein, or relating to changes in
such ownership or control, including, but not limited to, the following:

a) articles of partnership, association, and incorporation, and changes
in such instruments;

b) bylaws, and any instruments effecting changes in such bylaws;

¢) any agreement, document or instrument providing for the
assignment of a license or permit, or affecting, directly or indirectly, the ownership
or voting rights of the licensee's or permittee’s stock (common or preferred, voting
or nonvoting), such as:

1) agreements for transfer of stock;
2) instruments for the issuance of the stock; or

3) agreements for the acquisition of licensee's or permittee’s
stock by the issuing licensee or permittee corporation. Pledges, trust agreements,
options to purchase stock and other executory agreements are required to be filed.
However, trust agreements or abstracts thereof are not required to be filed, unless
requested specifically by the FCC. Should the FCC request an abstract of the trust
agreement in lieu of the trust agreement, the licensee or permittee must submit the
following information concerning the trust:

47



Name of trust; duration of trust; number of shares of stock
owned; name of beneficial owner of stock; name of record owner
of stock; name of the party or parties who have the power to vote
or control the vote of the shares; and any conditions on the powers
of voting the stock or any unusual characteristics of the trust.

d) proxies with respect to the licensee's or permittee's stock running
for a period in excess of one year, and all proxies, whether running for a period of
one year, given without full and detailed instructions binding the nominee to act in a
specified manner. When the licensee or permittee is a corporation having more than
50 stockholders, such complete information need be filed only with respect to
proxies given by stockholders who are officers or directors, or who have one
percent or more of the corporation’s voting stock. When the licensee or permittee is
a corporation having more than 50 stockholders and the stockholders giving the
proxies are not officers or directors or do not hold one percent or more of the
corporation's stock, the only information required to be filed is the name of any
person voting one percent or more of the stock by proxy, the number of shares
voted by proxy by such person, and the total number of shares voted at the
particular stockholders' meeting in which the shares were voted by proxy.

e) mortgage or loan agreements containing provisions restricting the
licensee's or permittee's freedom of operation, such as those affecting voting rights,
specifying or limiting the amount of dividends payable, the purchase of new
equipment, or the maintenance of current assets.

f) any agreement reflecting a change in the officers, directors, or
stockholders of a corporation, other than the licensee or permittee, having an
interest, direct or indirect, in the licensee or permittee.

3) Personnel: Management consultant agreements with independent
contractors; contracts relating to the utilization in a management capacity of any
person other than an officer, director, or regular employee of the license or
permittee; station management contracts with any persons, whether officers,
directors, or regular employees, that provide for both a percentage of profits and a
sharing in losses; or any similar agreements.

4) THE FOLLOWING CONTRACTS DO NOT HAVE TO BE FILED:

Agreements with persons regularly employed as general or
station managers or salespersons; contracts with program managers
or program personnel; contracts with attorneys, accountants or
consulting radio engineers; contracts with performers; contracts
with station representatives; contracts with labor unions; or any
similar agreements.
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5) Time brokerage agreements: Time brokerage agreements involving
radio stations, where the licensee (including all parties under common control) is the
brokering entity, there is a principal community contour (predicted or measured
5 mV/m groundwave for AM stations and predicted 3.16 mV/m for FM stations)
overlap with the brokered station, and more than fifteen percent of the time of the
brokered station, on a weekly basis, is brokered by that licensee. Confidential or
proprietary information may be deleted but such information shall be made available
for inspection upon request by the FCC.

6) THE FOLLOWING CONTRACTS, AGREEMENTS, OR
UNDERSTANDINGS NEED NOT BE FILED BUT SHALL BE KEPT AT THE
STATION AND MADE AVAILABLE FOR INSPECTION UPON REQUEST BY
THE FCC: Contracts relating to the sale of television broadcast time to "time
brokers” for resale; subchannel leasing agreements for subsidiary communications
authorization operation; franchise/leasing agreements for operation of
telecommunications services on the TV vertical blanking interval; time sales
contracts with the same sponsor for four or more hours per day, except where the
length of the events (such as athletic contests, musical programs, and special events)
broadcast pursuant to the contract is not under control of the station; and contracts
with chief operators. (FCC Rule 73.3613).

D.  ATTRIBUTION OF INTERESTS

It is important for both reporting purposes and for the computation of the
applicability of the multiple ownership rules to determine what entity or person is an
"owner." Many of the criteria for such determination are confusing and are buried
in footnotes to the Commission's multiple ownership rules.

The Ownership Report (FCC Form 323) requires the reporting of the
following:

All ofticers

All directors

All "cognizable" stockholders
All "cognizable" partners

5= & b e

While the term "officers" and "directors" are self-explanatory, the
“cognizability" of stockholders and partners requires detailed discussion.
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Cognizable Stockholders

Owners of five percent or more of the outstanding voting stock of a
corporation.'' (Investment companies, insurance companies or trust departments of
banks must be listed only if the aggregated holding accounts for ten percent or more
of the outstanding votes, provided the licensee certifies that such entities exercise no
influence over the corporation, directly or indirectly, and have no representatives
among the officers and directors of the corporation). Holders of nonvoting stock
are not holders of a cognizable interest. Holders of warrants, convertible debentures
and similar instruments having the right to convert to voting interests are not
attributed until conversion takes place.

Caveat: If a single entity holds more than 50 percent of the voting stock,
and a simple majority is all that is required to control corporate affairs, no other
stockholder need be reported, and such ownership is not cognizable.

Cognizable Partners

1. All partners of a partnership

2. If alimited partnership,

a) all general partners

b) all limited partners, unless the limited partners are not
materially involved, directly or indirectly, in the management or operation of the
media-related activities of the partnership and the licensee, permittee or respondent
so _certifies. A statement assuring this non-involvement must be attached to the
report. The instruction sheet covering the ownership report (Appendix A) contains
a detailed description of the criteria for the insulation of limited partners.

Notwithstanding conformance of the partnership agreement to these criteria,
however, the requisite certification cannot be made if the licensee, permittee or
respondent has actual knowledge of a material involvement of the limited partner in
the management or operation of the media-related businesses of the partnership. In
the event that the licensee, permittee or respondent cannot certify as to the
noninvolvement of the limited partners, the limited partners will be considered to be
holders of attributable interests regarding whom full information is required.

"If any stockholder agreement exists pertaining to cooperative voting
accounting for five percent or more of the votes, list the block of stock as if held by
a single entity, and also list (immediately following) any stockholder holding five
percent or more of the stock in that block.
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Cognizable Financial Entities

The entities that qualify for passive investor status are investment
companies, bank trust departments, and insurance companies. Under the attribution
standards, licensees must certify that no passive investor has exerted or has
attempted to exert influence or control over station affairs. This certification must
be included in each annual Ownership Report, if applicable. Passive investors are
considered to have an attributable ownership interest if they own ten percent or
more of the voting stock. Investment advisors, who retain the power to vote
stockholdings, will not be treated as passive investors and must be reported
assuming they hold a five percent or greater interest in the licensee.'?> Pension funds
also must be reported and are not eligible for passive investor status because they are
increasingly managing their investments and influencing management policies.
Also, Small Business Investment Companies (SBICs) and Minority Enterprise Small
Business Investment Companies (MESBICs) are not accorded passive status and
must be reported if they hold five percent or more of the voting stock because these
entities are authorized to exercise control over investment properties under certain
conditions. However, SBICs and MESBICs, or any other nonpassive investors,
may be relieved from these reporting requirements by structuring their investments
to be nonattributable investments, such as nonvoting stockholdings or properly
insulated limited partnership interests.

In cases where voting and holding the stock is not identical (for example,
bank nominees holding stock as record owners, brokerage houses holding stock in
"street names” for the benefit of customers and investment advisors holding stock in
their own names for the benefit of clients), information must be reported conceming
the party having the right to determine how the stock will be voted. Under the
Commission's attribution rules, such party is considered to own the stock. 97 FCC
2d 997 (1984). The FCC is currently reevaluating its attribution rules in MM
Docket 94-150.

“Investment advisors are commonly broker-dealers who often purchase
stock directly for their clients. They are distinguished from an investment company,
which is eligible for the passive attribution benchmark, in that the purchases belong
directly to their clients. Investment companies, on the other hand, purchase stock
for themselves, and, in tumn, sell interests in the investment companies to their
clients.
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E. ANNUAL EMPLOYMENT REPORTS

The current EEO reporting requirements were established in 1987. 2 FCC
Rcd 3967. All broadcast stations must file” a Broadcast Station Annual
Employment Report (FCC Form 395-B) on or before May 31 of each year, which
reflects the employment figures from any one payroll period during January,
February, or March. (FCC Rule 73.3612). Stations with fewer than five full-time
employees during the selected payroll period should check the appropriate box in
Section 111, B, and should complete Sections I, II, and III and certify the correctness
of the information on the form. Licensees with five or more full-time employees
should complete the entire Form 395-B, which requires such licensees to report
employment statistics for full-time and part-time employees on separate tables.

Two copies of the Broadcast Station Annual Employment Report must be
filed for each AM, FM, and TV station, whether commercial or noncommercial.
However, two copies of a combined report may be filed for an AM and an FM
station if both are under common ownership; and are assigned to the same principal
city or to different cities within the same standard metropolitan statistical area.

See p. 161 for a detailed discussion of the FCC EEO policies and
requirements.

While the details of the report are spelled out in the instructions
accompanying the form (See Appendix A), respondents should note that the same
payroll period should be used in each year's report. The latest version of the form
should be used.

There are two other forms that are used in enforcing the FCC's EEO rules:
Form 396-EEO Program Report, filed with the license renewal application, and
Form 396-A used in connection with new applications.

The Commission has issued an "Interpretative Ruling" governing the
reporting by LMAs and similar arrangements. In such arrangements employees
should be reported on the 395-B torm of the licensee that employs them even though
they may physically work at the brokered station. The licensee of the brokered
station must report persons whom it has retained or hired after the brokerage begins.
Brokers who are not licensee need not file 395-B reports. (See Interpretative Ruling
in Appendix D).

BSecretary, FCC, 1919 M Street, NW, Washington, DC 20554.
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Readers are cautioned to check the status of this reporting requirement —
and other EEO rules — in view of the pendency of wide-ranging reexamlnatlon of
these FCC policies in pending rule making proceedings in MM Docket 96-16.

F. QUARTERLY ISSUES/PROGRAMS LISTS

As part of its "deregulation” of the broadcast media, the FCC eliminated the
daily detailed program logging rules that have long been a feature of broadcast
operations. 84 FCC 2d 968 (1981); 98 FCC 2d 746 (1984); 98 FCC 2d 1076
(1984). Initially, licensees were required to prepare and retain in their public files
an annual list of five to ten issues deemed important to the community|of license.
Also, licensees were required to list examples of the programming that addressed
those issues.

Following court appeals, the FCC established a policy that requires a station
to prepare lists, on a quarterly basis, that enumerate some of the comm{rnity issues
that the station addressed during the preceding three months and thg'lt set forth
programming that gave "significant treatment" to those issues. 104 FCC 2d 505
(1986); 98 FCC 2d 1076 (1984).

Licensees should note that the five-issue minimum has been |eliminated.
Thus, a station that has not dealt with five issues during the past quarter is not
necessarily in violation of this requirement. However, the FCC has stated that a
licensee whose lists include at least five issues each quarter would likely be able to
demonstrate compliance with the issue-responsive programming obligation.
104 FCC 2d 505, note 8 (1986).

Each list must identify the issue, provide a narrative descri;ltion of the
programming that addressed the issue (including the program's title), and the
program's duration and time and date of airing. See Appendix E for a sample
quarterly issues/programs lists.  Programs that meet the sngmﬁcaﬂt treatment
requirement can include local or national programs, news reports and public service
announcements.

Quarterly lists must be placed in the station's public inspection file by the
10th day following each calendar quarter: January 10, April 10, %uly 10 and
October 10.

Because these lists constitute tangible evidence of the station's programming
and may be used as a basis for Petitions to Deny the renewal of the station's license,
licensees are cautioned to ensure that these lists are complete, correct and are filed
on a timely basis. The license renewal application requires a 'certification
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(Section III, Question 2) to that effect. If for any reason a truthful certification
cannot be made, an exhibit should be attached explaining the details of the
shortcoming and stating corrective steps that have been taken.

THE PUBLIC INSPECTION FILE

One of the chief methods of interface between the broadcaster and the
public is the public inspection (PI). The broadcaster must bear in mind that the
public has a right of access to this file during regular business hours, and no
appointment is necessary. Other than giving their name and address (for security
purposes), members of the public need give no other information. They cannot be
asked the reason for the inspection, or the reason for the request for a particular
document, or the name of their organization. Particular care should be taken that
someone who is familiar with the location of the file be available during the lunch
hour as this is likely to be a convenient time for members of the public to seek
access to the file.

A. LOCATION

The PI file must be maintained in the station's community of license either
at the main studio or at any accessible place such as a public library.

Since 1987, stations have been permitted to locate their main studios
anywhere within their principal community contours (5.0 mV/m for AM; 3.16
mV/m for FM and Grade A for TV). When a studio is located outside the
community of license, it is the responsibility of the broadcaster to make
arrangements to have the file located in a public place within the community of
license." A public library or a similar institution is recommended.

IT IS STRONGLY SUGGESTED THAT STATIONS MAINTAIN A
FULL SET OF THE PI FILE AT THE STUDIO EVEN THOUGH ANOTHER
SET MAY BE LOCATED IN THE COMMUNITY OF LICENSE.

When the PI file is maintained away from the main studio, the station is
responsible for keeping the file current and for making personnel at the remote
location familiar with the unrestricted access provisions.

“Stations that had been granted a waiver of the main studio location
requirement prior to July 16, 1987, may maintain the file at the studio only.
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After a station is sold, the new station owner is responsible for the
completeness of the public file for the period both before and 'after the
consummation of the sale. If there are documents missing from the file it is the
duty of the new owner to obtain copies from the FCC or from the previous owner.
(FCC Rule 73.3526(b)).

It is important that the PI file be located at an easily accessible location in
compliance with the Americans with Disabilities Act.

B. COPYING

When a member of the public requests a copy of a document in the PI file,
photocopying must be made available, provided the individual agrees to pay the
reasonable costs of reproduction. If the copying cannot be done on thelpremlses
the station must supply the requested copies within seven (7) days. Statiolns are not
required to honor requests made by telephone or mail, but are not prevented from
doing so.

Members of the public should be permitted to examine the ﬁle without
interference, but may not remove any documents for copying or ng or otherwise.

C. CONTENTS

Appendix C lists the documents required to be maintained in the pubhc file.
It is recommended that records be removed from the PI file at the epd of the
retention period. It is a good practice to have only one person responsnlI)le for the
maintenance of the PI file. Also an annual inventory should be taken, usually in
connection with the filing of the Annual Employment Report.

NOTE: Although the rules still require that the PI file contain the 1974
Procedural Manual, which is out-of-date, the FCC will not enforce this re'quirement
until the issuance of a new manual.

NOTE: The Commission has eliminated the requirement that network-
owned stations maintain certain programming records. See 10 FCC Rcd 12165
(1995).




CANDOR

The Commission or its representatives may, in writing, require from any
applicant, permittee or licensee written statements of fact relevant to a determination
whether an application should be granted or denied, or to a determination whether a
licensee should be revoked, or to some other matter within the jurisdiction of the
Commission. No such party shall in any response to Commission correspondence
or inquiry or in any application, pleading, report or any other written statement
submitted to the Commission, make any misrepresentation or willful material
omission bearing on any matter within the jurisdiction of the Commission.

While this section applies only to written matter, it implies no change in the
Commission's existing policies respecting the obligation of applicants, permittees
and licensees in all instances to respond truthfully to requests for information
deemed necessary to the proper execution of the Commission's functions. (FCC
Rule 73.1015).

CHARACTER

The Commission expects its applicants, permittees and licensees to observe
not only its own rules, but also the laws and regulations of all agencies or
governments as well. The issue of the “"character" of the applicant has been
considered for many years as a comparative issue when comparing two or more
competing applicants. In 1986, the Commission decided to treat “character” as a
basic qualifying issue. 102 FCC 2d 1179 (1986) rec. den. in part and granted in
part, 1 FCC Rcd 421 (1986). In that document, the Commission focused its
character inquiry "on the likelihood that the applicant will deal truthfully with the
Commission and comply with the Communications Act and our rules and policies."
Readers should consult the section dealing with Annual Violations of Law Reports,
p. 45 supra., for a discussion of the reporting requirements for non-FCC violations.

The Commission specifically determined that three types of conduct not
proscribed specifically by the Act or FCC Rules should be considered:
1) fraudulent statements to government agencies; 2) certain criminal convictions;
and 3) violations of broadcast-related antitrust statutes.
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Factors that the Commission considers in judging the importance of a
party's violations of law are as follows:

1. the willtulness of the misconduct;

2. the frequency of the misconduct;

3. the seriousness of the misconduct;

4. the nature of the participation in the misconduct;
5. efforts made to remedy the wrong;

6. record of compliance with other rules; and

7.  the point in time when the misconduct took place.

The Commission has imposed a 10-year limit beyond which it will not
consider character violations.
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PART II — ON THE AIR

ANNOUNCEMENTS
A.  STATION IDENTIFICATION

B. RENEWAL OF LICENSE ANNOUNCEMENTS

C. ASSIGNMENT OF LICENSE OR TRANSFER OF CONTROL
ANNOUNCEMENTS

D. OBTAINING OR CHANGING CALL LETTERS

E. PUBLIC NOTICE OF APPLICATIONS FOR NEW STATIONS
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F. SPONSOR IDENTIFICATION

G. PAYOLA AND PLUGOLA

H. MECHANICAL REPRODUCTION
PROGRAMMING
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B. OBSCENE AND INDECENT PROGRAMMING
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D. LOTTERIES

E. STATE-CONDUCTED LOTTERIES AND STATE LOTTERY LAWS
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L. VIOLENCE ON TELEVISION
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A. DEFAMATION
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C. CONFIDENTIALITY
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CONVERSATIONS
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H. POINT-TO-POINT COMMUNICATIONS

I. INVESTIGATIVE REPORTING
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ADVERTISING

A. CONSUMER LEASING DISCLOSURES
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D. INFOMERCIALS

E. ADVERTISING ALCOHOLIC BEVERAGES

F. ADVERTISING TOBACCO PRODUCTS

G. CHILDREN'S TELEVISION ADVERTISING
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PART II - ON THE AIR

Once a station has begun operations, there are certain announcements which
must be made. Some of these announcements are prescribed as to content, form
and timing. Others give the operator discretion as to these factors. In order to
avoid complications — and fines — station operators are cautioned to scrupulously
observe these requirements.

ANNOUNCEMENTS

A. STATION IDENTIFICATION

Station identification announcements must be broadcast at the be'ginning and
ending of each day of operation, and hourly, as close to the hour as feasible at a
natural break in programming. Television stations may make the required
announcement either visually or aurally. (FCC Rule 73.1201(a)). l

The official station identification announcement must contain the station's
call letters followed by the name of the city of license as specified in the station's
license. In addition, the name of the licensee or the station's frequenC)'/ or channel
number or both may be included between the call letters and the city of Pwnx. No
other insertion is permissible. Thus, the announcement, "This is station WBPE,
Austin Broadcasting Incorporated, 750 on your AM dial, Central City}" would be
permissible. Not acceptable would be "WBPE, Austin Broadcasting Ifcorporated,
750 on your hot AM dial, your number one rocker in Central City." (FCC Rule
73.1201(b)).

A station may include the name of any additional community or
communities with its official station identification. However, the colmmunitv of
license must be named first. A station need not demonstrate signal coverage in
order to name an additional city after the community of license."

Except in cases of simultaneous AM-FM broadcasting, or rebroadcasting by
a satellite station, in making a station identification announcement, the call letters
must be given only on the frequency or channel of the station identified by the
announcement. During periods of simulcasting, station identifications may be made
jointly for the stations.

SWhere a station is licensed to two communities, both communities must be
mentioned in the order in which they appear on the station license.




When a station's programming is being rebroadcast simultaneously by a
satellite station, the originating station may make station identification
announcements for the satellite station. In such cases, the station identification
announcement shall include the frequency (radio) or channel (TV) of the satellite
and the originating station, as well as the call letters and city of license of each.
(FCC Rule 73.1201(c)(3)(1)-(ii)).

Stations operating subscription television programming need not identify
themselves during such programming, but must do so immediately before and after
encoded operation.

When the same licensee operates AM stations in the same community
simultaneously on the regular (530-1605 kHz) and expanded (1605-1705 kHz)
bands, the station identification may be made jointly for both stations for the period
of such simultaneous operation.

TV stations may make station ID announcements visually or aurally.

B. RENEWAL OF LICENSE ANNOUNCEMENTS

An applicant who files for renewal of a broadcast station license must
broadcast announcements over the station that gives notice of the filing and must
invite comment from the public.'® The FCC requires that the broadcasting of these
public announcements take place in the period starting two months before and
ending three months after the filing of the renewal application. (FCC Rule
73.3580(d)(4)). Applications for renewal of license must be filed no later than four
months prior to the expiration of license. See pp. 9-12 supra., for a listing of
license expiration and renewal application filing dates.

'The Commission simplified the renewal announcements for LPTV stations.
Henceforth, an applicant who files an application for renewal of an LPTV that
originates programming may omit the references to a public inspection file.
Moreover, such an applicant need not publish an ad in the newspaper as heretofore
required. The newspaper publication requirement will, however, apply to LPTV
stations that do not originate programming, TV translator, TV booster, FM
translator or FM booster stations. 7 FCC Red 2284 (1992).

The required broadcast announcements are to be made as close to the
standard announcement time as the LPTV's schedule will permit.
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Prefiling Announcements

The first prefiling announcements must be broadcast two months prior to
filing the renewal application on the first and sixteenth day of these two months.
The following chart provides the prefiling announcement schedule.

License Expires Prefiling Announcement Airs File Application
February 1 August 1 & 16”; September 1 & 16~ October 17
April 1 October 1 & 167; November 1 & 16” December 1~
June 1 December 1 & 167; January 1 & 16" February 1
August 1 February 1 & 16; March 1 & 16 April 1
October 1 April 1 & 16; May 1 & 16 June 1
December 1 June 1 & 16; July 1 & 16 August 1

"Denotes month in the year preceding license expiration.

Times

For television stations, at least two of the announcements must be broadcast
between 6 p.m. and 11 p.m. (5 p.m. and 10 p.m. Central and Mountain Time).

For radio stations, at least two of the announcements must be broadcast
between 7 a.m. and 9 a.m. and/or 4 p.m. and 6 p.m. For radio stations that
operate neither between 7 a.m. and 9 a.m. nor between 4 p.m. and 6 p.m., at least
two prefiling announcements must be broadcast during the first two hours of
broadcast operation.

For noncommercial educational stations, the announcements should be

broadcast at the same time as commercial stations, except that such stations need not
broadcast the announcement during any month when the station is not operating.
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TEXT OF THE PREFILING ANNOUNCEMENT

ON (date of last renewal grant) (station call letters) WAS
GRANTED A LICENSE BY THE  FEDERAL
COMMUNICATIONS COMMISSION TO SERVE THE
PUBLIC INTEREST AS A PUBLIC TRUSTEE UNTIL
(expiration date). OUR LICENSE WILL EXPIRE ON (date).
WE MUST FILE AN APPLICATION FOR RENEWAL WITH
THE FCC ON OR BEFORE (first day of fourth full calendar
month prior to expiration date). WHEN FILED, A COPY OF
THIS APPLICATION WILL BE AVAILABLE FOR PUBLIC
INSPECTION DURING OUR REGULAR BUSINESS HOURS.
IT CONTAINS INFORMATION CONCERNING THIS
STATION'S PERFORMANCE DURING THE LAST (period of
time covered by the application).

INDIVIDUALS WHO WISH TO ADVISE THE FCC OF
FACTS RELATING TO OUR RENEWAL APPLICATION
AND TO WHETHER THIS STATION HAS OPERATED IN
THE PUBLIC INTEREST SHOULD FILE COMMENTS AND
PETITIONS WITH THE FCC BY (first day of last full calendar
month prior to the month of expiration).

FURTHER INFORMATION CONCERNING THE FCC'S
BROADCAST LICENSE RENEWAL PROCESS IS
AVAILABLE AT (address of location of the station's public
inspection fil) OR MAY BE OBTAINED FROM THE FCC,
WASHINGTON, D.C. 20554.

When airing prefiling announcements, television stations must visually show
the addresses of both the station and the FCC.

Post filing Announcements

Post filing announcements are to be aired on the first and sixteenth day of
the month in which the application is due for filing at the FCC, and continue to run
on the first and sixteenth days of the two succeeding months. The following chart
provides the Post filing announcement schedule.
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License Expires | File Application | Post filing Announcement Airs

February 1 October 1° October 1 & 167; November 1 & 16”; December 1
& 16”

April 1 December” D6ecember 1 & 167; January 1 & 16; February 1 &
1

June 1 February 1 February 1 & 16; March 1 & 16; April 1 & 16

August 1 April 1 April 1 & 16; May 1 & 16; June 1 & 16|

October 1 June 1 June 1 & 16; July 1 & 16; August 1 & 16

December 1 August 1 August 1 & 16; September 1 & 16; OctoLer 1&16

"Denotes month in the year preceding license expiration. I

Times

For television stations, at least three announcements must be broadcast
between 6 p.m. and 11 p.m. (5 p.m. and 10 p.m. Central and Mountain Time); at
least one announcement between 9 a.m. and 1 p.m.; at least one announcement
between 1 p.m. and 5 p.m.; and at least one announcement between 5 p.m. and
7 p.m. :

For radio stations, at least three Post filing announcements must be
broadcast between 7 a.m. and 9 a.m., and/or 4 p.m. and 6 p.m.; at least one
announcement between 9 a.m. and noon; at least one announcement between noon
and 4 p.m.; and at least one announcement between 7 p.m. and midnight. For
radio stations that do not operate between 7 a.m. and 9 a.m. or between 4 p.m. and
6 p.m., at least three of the required announcements must be made during the first
two hours of broadcast operation. Stations that simulcast may broadcast the public
announcement for both stations simultaneously, referring, if applicable] to different
dates for the grants of the licenses.

For noncommercial educational stations, the Post filing announcements
should be broadcast at the same time as those for commercial stations, except that
such stations need not broadcast the announcement during any month during which
the station does not operate. !



TEXT OF THE POST FILING ANNOUNCEMENT

ON (date of last renewal grant) (station call letters) WAS
GRANTED A LICENSE BY THE FEDERAL
COMMUNICATIONS COMMISSION TO SERVE THE
PUBLIC INTEREST AS A PUBLIC TRUSTEE UNTIL
(expiration date). OUR LICENSE WILL EXPIRE ON (date).
WE HAVE FILED AN APPLICATION FOR LICENSE
RENEWAL WITH THE FCC.

A COPY OF THIS APPLICATION IS AVAILABLE FOR
PUBLIC INSPECTION DURING OUR REGULAR BUSINESS
HOURS. IT CONTAINS INFORMATION CONCERNING
THIS STATION'S PERFORMANCE DURING THE LAST
(period of time covered by application).

INDIVIDUALS WHO WISH TO ADVISE THE FCC OF
FACTS RELATING TO OUR RENEWAL APPLICATION
AND TO WHETHER THIS STATION HAS OPERATED IN
THE PUBLIC INTEREST SHOULD FILE COMMENTS AND
PETITIONS WITH THE FCC BY (first day of last full calendar
month prior to the month of expiration).

FURTHER INFORMATION CONCERNING THE FCC'S
BROADCAST LICENSE RENEWAL PROCESS IS
AVAILABLE AT (address of location of the station's public
inspection file) OR MAY BE OBTAINED FROM THE FCC,
WASHINGTON, D.C. 20554.

When airing post filing announcements, television stations must visually
show the addresses of both the station and the FCC.

Text of Announcements if Previously Filed Renewal Application Not Granted

If a previously filed renewal application has not been granted by the time the
next pre- and Post filing announcements are due to be broadcast, stations should
substitute the following paragraph for the first sentence of each announcement.

(Station call letters) IS LICENSED BY THE FEDERAL

COMMUNICATIONS COMMISSION TO SERVE THE
PUBLIC INTEREST AS A PUBLIC TRUSTEE.
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Foreign Language Stations

Stations broadcasting primarily in a foreign language should broadcast the
pre- and Post filing announcements in that language.

Certificate of Compliance

Within seven days of completion of all the pre- and post filing
announcements, the licensee must place in the PI file a Certificate of Compliance
with the public notice announcement requirements. Stations are no longer required
to file this certificate with the FCC. The certificate should set forth thie dates and
times on which the announcements were broadcast and the text of the
announcements, and should be signed by a member of the station's |staff. See
Appendix F for a sample Certificate of Compliance.

Licensees who fail to meet the requirements for broadcasting the
announcements (e.g., aired the announcements on the wrong date or not in the
required time periods, technical malfunction, etc.) must attach a statement to the
certificate that explains why the announcements were not aired properl)'/, when the
error was discovered and the corrective measures undertaken by the station. The
FCC will advise applicants of suitable corrective measures. Even if one or more
announcements were inadvertently aired on the wrong day, it is important that the
station broadcast the total number of pre- and post filing announcements required by
the rules, and at the appropriate times.

C. ASSIGNMENT OF LICENSE OR TRANSFER OF
CONTROL ANNOUNCEMENTS

When an application is filed seeking the assignment of license of a station or
a transfer of control of the licensee, public notice must be given as follows:

1. Newspaper Publication

Notice must appear in a daily newspaper of general circulation published in
the community in which the station is located, at least twice a week for two
consecutive weeks in a three-week period. If there is no such daily nevéfspaper, ina
weekly newspaper of general circulation published in that community, once a week
for three consecutive weeks in a four-week period. If there is no daily or weekly
newspaper published in that community, in the daily newspaper frcx wherever
published, that has the greatest general circulation in that community, twice a week
for two consecutive weeks within a three-week period.
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2. Broadcast

Each licensee filing an application seeking assignment or transfer of control
must broadcast a notice at least once daily on four days during the second week
following the filing of the application or immediately following notification from the
FCC that public notice is required. (FCC Rule 73.3580(d)(3)).

3. Time of Broadcast

a) Commercial Radio. The announcements must be made between
7a.m. and 9 a.m. and/or 4 p.m. and 6 p.m. For stations that neither operate
between 7 a.m. and 9 a.m. nor between 4 p.m. and 6 p.m., these announcements
should be made during the first two hours of broadcast operation.

b) Commercial TV. The announcements must be made between
6 p.m. and 11 p.m. (5 p.m. and 10 p.m. Central and Mountain Time).

4. Contents
The announcements must contain the following information:

a) the names of the seller and buyer; the names of all partners, if an
applicant is a partnership; or the names of all officers and directors and of those
persons holding 10 percent or more of the capital stock or other ownership interest
if the applicant is a corporation or an unincorporated association;

b) the purpose for which the application was filed (e.g., assignment of
license or transfer of control);

c) the date on which the application was tendered for filing with the
FCC,;

d) the call letters, if any, of the station, and the frequency or channel
on which the station is operating or proposes to operate; and

€) a statement that a copy of the application, amendment(s), and
related material are on file for public inspection at a stated address in the community
in which the station is located.

The local public notice must be completed within 30 days of the filing of the
application.
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If a station is the only operating station in its broadcast serv1ce (e.g., only
AM) located in the community (or is a noncommercial educational statlon) it need
not publish a newspaper notice. Broadcast publication is deemed to be in
compliance with the public notice rule.

D. OBTAINING OR CHANGING CALL LETTERS

Except for cases of geographical proximity to the Mississippi River and
several stations whose call signs have been grandfathered,"” stations located west of
the Mississippi River are assigned call letters beginning with "K" and stations to the
east are assigned call letters beginning with "W."

While in the past, the FCC was involved in the complicated |proceedings
designed to resolve call letter disputes, that function has now been delegated to the
courts. The FCC will not entertain objections to call letter assignments, but will
abide by the decision of any appropriate forum.

In an exhaustive analysis of relevant factors involved in call lettelr protection,
the Delaware Chancery Court in Draper Communications. Inc. v. Delaware Valley
Broadcasters Limited Partnership, 505 A.2d 1283 (1985), enjoined the use of the
call letters WBOT-TV by a station in Wilmington, Delaware, upon a complamt by
WBOC-TV, Salisbury, Maryland. The stations' service contours oVerlapped in
significant population areas. The court rejected the Wilmington statloq s argument
that the public identifies stations by channel number, not by call letters. The court
noted that the emergence of cable, with different channel locations for broadcast
stations, dissipates the public's identification of the TV station with ifs on the air
channel assignment and increases the importance of call letters.

In 1987 the Commission further changed the call letter regulations to allow a
licensee to retain the station call sign when requesting a transferl to another
frequency serving substantially the same area. 2 FCC Rcd 6681 (1987).

The FCC also permitted the assignment of the same basic call sign to
stations, in different services, that are not commonly owned, as long as the applicant
submits written permission from the station already using the call sign. This consent
requirement applies nationwide. For example, an AM station in Maine would need
to get written permission from a TV station in Florida if it wanted to use the same
basic call sign as the TV station. Accordingly, the broadcaster holding the original
call letters has control over the use of those letters both in its own|market and

""The call sign of a new or acquired station may be conformed to the
grandfathered call sign of a commonly owned station.
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nationwide. If no consent is submitted, or if no request is made for a new call sign,
the Commission will assign a new call sign on its own motion.

Call signs are assigned by the FCC on a "first-come, first-served” basis.
Applicants for new stations may not request a new call sign until a construction
permit has been granted. Applicants for transfer or assignment of an outstanding
construction permit or a license may request a new call sign when the application for
transfer or assignment is filed, or any time thereafter. However, if an effective date
is desired before the application is granted by the FCC and the transfer is
consummated, the request must be accompanied by written consent from the
transferor or assignor. Otherwise, the call sign assignment will be made effective
after notification to the FCC of the consummation of the transfer.

Requests for new or modified call sign must be made by letter. An original
and one copy are to be submitted.” Information concerning availability of call signs
can be obtained by calling (202) 418-0286.

As many as five call signs, listed in descending order of preference, may be
included in a single request. Applicants may request any available combination of
letters.  Stations in different broadcast services under common ownership may
request the same basic call sign regardless of the location of the communities of
license. FM or television stations wishing to add or delete the suffix "-FM" or
"-TV" from an existing call sign need only send a letter of such request to the FCC.
Stations operating jointly in the regular (535-1605 kHz) and expanded (1605-1705
kHz) band may request that their call letters be conformed.

Applicants for new or modified call sign may include in their letter a request
for a specific effective date for the call sign assignment. Parties are cautioned not to
use or advertise new call letters until the FCC has officially granted the request.

Failure by a permittee of a new station to request a call sign within 30 days
of the grant of the construction permit will result in the FCC assigning a call sign on
its own motion. Only four-letter call signs will be assigned (plus the suffix FM, TV
or LP for low power stations). However, a call sign may be conformed to an
existing commonly owned station with a three-letter call sign. The LP suffix is
mandatory for LPTV stations. The FM and TV suffixes are optional for full service
FM and TV stations.

"®Requests for call signs must be accompanied by the appropriate fee and
drug certification, except in cases of initial requests for a call sign to cover a newly
granted construction permit, where no fee is required.
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E. PUBLIC NOTICE OF APPLICATIONS FOR NEW
STATIONS OR MAJOR CHANGES

Applicants for new stations or major changes must publish a| newspaper
notice of the application as follows:

1. in a daily newspaper of general circulation published in the community
in which the station is proposed to be located, at least twice a weé:k for two
consecutive weeks in a three-week period; or

2. if there is no such daily newspaper, in a weekly newspaper of general
circulation published in that community, once a week for three consecutive weeks in
a four-week period; or

3. if there is no daily or weekly newspaper published in that community, in
the daily newspaper from wherever published, that has the greatest general
circulation in that community, twice a week for two consecutive weeks within a
three-week period.

Publication must be completed within 30 days of the filing of the
application.

The notice must contain the following information:

1. the name of the applicant, if the applicant is an individual; the names of
all partners, if the applicant is a partnership; or the names of all c:)fﬁcers and
directors and of those persons holding ten percent or more of the capiltal stock or
other ownership interest if the applicant is a corporation or an unincorporated
association;

2. the purposes for which the application was filed (construction permit or
modification);

3. the date when the application or amendment was tendered for filing with
the FCC;

4. the frequency or channel on which the station proposes to operate;

5. the facilities sought, including type and class of station, power, location
of studios, transmitter site and antenna height; and
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6. a statement that a copy of the application and related material are on file
for public inspection at a stated address in the community in which the station is
proposed to be located.

Modifications

Applicants filing for the modification of license or construction permit must
also include in the announcement the call letters of the station and the nature of the
modification being proposed.

Broadcast notice of a modification must be given at least once daily on four
days in the second week immediately following the filing of the application. For
commercial radio stations these announcements shall be made between 7 a.m. and
9 a.m. and/or 4 p.m. and 6 p.m. For stations which neither operate between 7 a.m.
and 9 a.m. nor between 4 p.m. and 6 p.m, these announcements shall be made
during the first two hours of broadcast operation. For commercial TV stations,
these announcements shall be made between 6 p.m. and 11 p.m. (5 p.m. and
10 p.m. Central and Mountain time).

When the station in question is the only operating station in the broadcast
service that is located in the community involved, or if it is in a non commercial
educational station, no newspaper notice is required if broadcast notice is given.
However, if such station does not broadcast during the portion of the year in which
the period of broadcast of notice falls, it must comply with the newspaper
advertising provisions.

Section 325 Notices

Parties proposing to transmit programs to a foreign country for broadcast
into the United States must give notice by publication in a daily newspaper of
general circulation in the largest city in the principal area to be served in the U.S.
by the foreign broadcast station at least twice a week for two consecutive weeks
within a three week period. The notice must contain the call letters and location of
the foreign station, the frequency or channel on which it operates, and a description
of the programs to be transmitted. The notice should also contain the other elements
of the standard notice form, where applicable. See p. 67 supra.

Change of Station Location Notices

In case of an application for a change in station location (community of
license), the applicant must publish a notice both in the community in which the
station is located and in the community in which the station is proposed to be
located. The notice must be published in a manner described on p. 70 supra.
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The following applications are not subject to public notice requirements:
1. application for "minor changes" (see below);

2. application on Form 316 (see p. 24);

3. application for license (see p. 6) and interim or temporary authority;
4. application for extension of time to construct (see p.5);

5. application for remote pickups or STLs to be used in connection
with a station operation; and

6. application for authority to locate a studio in the U.S. for purpose of
transmitting programs to a foreign station that is heard in the U.S., if the programs
are "special events not of a continuing nature. "

A MINOR change (and not subject to public notice) is any application
WHICH IS NOT

AM

1. an increase in power except where accompaniéd by a
complementary reduction in antenna efficiency that leads to the same or lesser
radiation in all directions,'’ relative to the presently authorized radiation levels;

2. achange in frequency;

3. achange in hours of operation; and

4. achange in the community of license (FCC Rule 73.3571(a)(1)).

EM

Commercial

1. achange in frequency, and

“In the horizontal and vertical planes where skywave propagation is
involved and in the horizontal plane only for daytime considerations.
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2. achange in the community of license that is now in accord with the
FM Table of Allotments.

Noncommercial®®

1. achange in frequency;

2. achange in the community of license; and

3. a change in power or antenna location or height above average
terrain (or combination thereof) that would result in a change or 50 percent or more
on the area within the station predicted ImV/m contour (FCC Rule 73.3573).

v

1. achange in frequency, and

2. a change in community of license which is in accord with the TV
Table of Allotments (FCC Rule 73.3572(a)(1)).

LPTV, TV Translatér, TV Booster

1. a change in frequency assignment (not applicable to TV boosters);

2. achange in the antenna systems, including the direction of radiation;
3. achange in antenna height;

4. achange in antenna location exceeding 200 meters; and

5. achange in power.

NOTE: A change in output channel and other technical modifications
that are necessary to avoid interference (including a change in antenna

location of less than 16.1 km will not be considered a major change).
(FCC Rule 73.3572(a)(2)).

2In a notice of proposed rule making in Docket 95-31 dealing with
comparative criteria, the FCC announced a partial freeze on the processing of
mutually exclusive applications. It will, however, process applications that are not
mutually exclusive and will approve appropriate universal settlements  (all
applicants).
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Caveat Lector:

In all cases the Commission reserves the right to advise the applicant within
15 days of the acceptance of the application for filing that the application is
considered a major change requiring publication.

F.  SPONSOR IDENTIFICATION

Section 317 of the Communications Act and FCC Rule 73.1212 provide that
whenever a station broadcasts any material for which it has received, or will
receive, any money, service, or other valuable consideration,?' it must fully and
fairly identify the entity that paid, or promised to pay, for the camage of that
material.

Although the Commission published a series of interpretations of the sponsor
identification rules in 1963 and 1975 (40 FCC 141 and 52 FCC2d 701), the
passage of years has brought about new provisions and changes, and readers are
cautioned to check the currency of the decisions cited in those documents.

Briefly stated, the following are the main provisions of the sponsorship
identification rules:

1. The announcement must fully and fairly disclose the true identity of the
entity by whom, or on whose behalf, payment or service has been made or
furnished, or will be made or furnished. Where an agent contracts with 2 station on
behalf of another, and such fact is known, or by the exercise of reasonable diligence
could be known, to the station, the announcement must disclose the 1dent1ty of the
entity on whose behalf such agent is acting instead of the name of such agent.

2. Where the material broadcast is political matter or matter mvolvmg the
discussion of a controversial issue of public importance and a corporatlon or other
entity is paying for or furnishing the broadcast matter, in addition to making the
announcement required by this section, the station must require that a list of the
chief executive officers or members of the executive committee or of the board of
directors of the corporation be made available for public inspection. If the broadcast

*'This does not include any service or property furnished either w1thout or at
a nominal charge for use on or in connection with a broadcast unless it is so
furnished in consideration for an identification of any person, product, service,
trademark or brand name beyond an identification reasonably related to the use of
such service or property on the broadcast.
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is originated by a network, the list may be retained at the headquarters office of the
network.

3. In case of political programs or the discussion of controversial issues of
public importance, when film, talent, script or other materials or services are
furnished to the station as an inducement for broadcasting such matter, an
announcement must be made at the beginning and end of the program disclosing this
fact. Programs of five minutes duration or less require only the announcement,
either at the beginning or end of the program.

4. In the case of an advertisement for commercial products or services, an
announcement stating the sponsor's corporate or trade name, or the name of the
sponsor's product, when it is clear that the mention of the name of the product
constitutes a sponsorship identification, is sufficient, and only one announcement
need be made at any time during the course of the broadcast. Thus, "Chevrolet”
will suffice and no mention of General Motors is required.

5. In cases of "want ads" sponsored by individuals (but not by a business)
no special announcement is required, except that the station must:

a) maintain a list showing the name, address and (where available) the
telephone number of each advertiser; and

b) make this list available to members of the public who have a
legitimate interest in obtaining the information contained in the list. Such list must
be retained for a period of two years after broadcast.

6. The requirements for announcements indicating the entities that
furnished services or consideration have been waived with respect to feature motion
picture films produced initially and primarily for theater exhibition.

Stations are cautioned to maintain strict control over the airing of
sponsorship identification announcements not only to ensure that they are made, but
that they adequately describe the sponsoring entity.

For instance, an announcement extolling the attraction of Cripple Creek,
Colorado, for which payment was made by the city's Chamber of Commerce, must
clearly identify the chamber as the sponsor, even though the announcement features
businesses located in that city. "A listener hearing of Cripple Creek's restaurants,
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lodgings, train rides and other offerings does not automatically think of the Cripple
Creek Chamber of Commerce." 8 FCC Red 7892 (1993).% L
ng which

Similarly, where a doctor purchases a two-hour block of time duti
he advertises his practice, the station must clearly disclose that sponsorshlp The
fact that the doctor also promotes medicinal products by their trade names while
meeting the sponsorship identification requirement for those products, does not
remove the requirement that the doctor, himself, also be identified as the 'sponsor of
the time. 7 FCC Red 927 (1992).

In a recent case, a station was assessed a forfeiture for failing to disclose that
the "Council for Crafted with Pride in the USA" was the sponsor of spots extolling
the virtues of clothing made in the U.S. The FCC held that "the two are not
obviously intertwined in the public mind." 10 FCC Recd 11004 (1995).

In a significant decision, National Assn. for Better Broadcasting v. KCOP,
4 FCC Rcd 4988 (1989), the Commission addressed the sponsorship idéntification

requirements in the context of barter programming. In that case, station KCOP had
made available annually $300,000 worth of station advertising time in exchange for
the rights to 455 showings of "He Man and the Masters of the Universe." A
citizens' group claimed that the toymaker and the program producer should be
identified as sponsors of the program.

Stating that its "concern is solely that the value of what KCOP exchanged
for the programming might have been less than the program's worth," the
Commission ruled that the station did not have to make the requested sponsor
identification.

After analyzing the legislative history, the Commission concluded that
Section 317 of the Communications Act did not require it "to engage in|a detailed
review of the adequacy of a broadcaster's payment in every case 1n which a
program discount is alleged." The Commission ruled that under the facts of the
case, a $300,000 annual figure was not "nominal" or "token" and that the producers
had extracted from KCOP "the full, fair market value of the program.” IAs KCOP
"did not purchase the program in question for only a nominal fee," no sponsor
identification was required. The Court of Appeals denied review of this decision.

National Assn. for Better Broadcasting v. FCC, 902 F.2d 1009 (D.C. Cir, 1990).

“The announcement requirement is not met by a general statem nt like "a
presentation of" or "copyright." The identification must "convey the message
required by the sponsorship identification rules and statute." 8 FCC Red 3597
(1993).
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Teaser Advertisements

In cases of "teaser" announcements (those designed to arouse the public
curiosity as to the sponsor who will be revealed later) the FCC has ruled that a
sponsorship announcement must be made each time the "teaser” is carried. As a
practical matter, "teasers” cannot be broadcast.

Public Service Announcements

In cases of "public service" messages sponsored by governmental entities
and nonprofit organizations, the station must clearly identify the sponsor and
announce that it was paid for ("This announcement sponsored by the U.S. Army.").
Public service announcements (PSAs) that are broadcast free need only to carry the
name of the entity on whose behalf they are being aired. 6 FCC Red 5861 (1991).

NOTE: Section 711 of the Communications Act requires closed captioning
of federally funded PSAs. However, a station is not required to supply closed
captioning for PSAs that do not contain such captioning, and is not liable for
broadcasting PSAs without captioning unless the licensee intentionally fails to
transmit the captioning that is included with the PSA.

Except for political broadcasts, see p. 82 infra., there is no requirement for
any particular form that the sponsor identification must take, except that the
announcement should be distinct and intelligible.

An important aspect of sponsor identification is the question of "payola” and
"plugola.” Violations of the law involving this aspect of sponsor identification carry
grave criminal penalties and stations should go to great lengths to discover and
prevent such practices.

G. PAYOLA AND PLUGOLA

“Payola” is the unreported payment to, or acceptance by, employees of
broadcast stations, program producers or program suppliers of any money, service
or valuable consideration to achieve airplay for any programming.?> Section 507 of
the Communications Act requires those persons who have paid, accepted, or agreed

ZWhile "payola” and "plugola” are terms of art, the former denotes receipt
of payment from others, while the latter involves promotion of the employee’s own
interests. Such promotion is, of course, legitimate if proper disclosures and
announcements are made and safeguards are taken against a conflict of interest.
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to pay or accept such payments to report that fact to the station licensee before the
involved matter is broadcast. In turn, Section 317 of the Act requires the| licensee to
announce that the matter contained in the program is paid for and to disclose the

identity of the person furnishing the money or other valuable consideration.

The seriousness with which the Commission views the practicl of payola
was stressed by the Public Notice of May 18, 1988, in which the Commission
announced a series of indictments resulting from its investigation of the practice.
The announcement stated that the Commission rules require that ea'cl;h licensee
"exercise reasonable diligence to obtain from its employees, and from other persons
with whom it deals," information to enable the licensee to compl!y with the
sponsorship identification requirements of Section 317 of the Act. The reasonable
diligence standard can require a higher duty of care by stations whose formats or
other circumstances make them more susceptible to payola. "Thus, for example,
the FCC expects stations that report to record charting services to demonstrate
greater diligence to prevent improper conduct by its principals and employees than
would a station with an all news format. It may fall short of 'reasonable diligence'
if the licensee of such a reporting station does nothing more than|require its
employees to execute affidavits stating that they will not violate laws and regulations
prohibiting payola." 4 FCC Rcd 7708 (1988).

Licensees are cautioned that in order to sustain a payola conviction it is not
necessary for the government to prove that the records in question w’Fre actually
played. ". .. The government need only prove that the defendant paidI money for
having his records broadcast, whether or not they were actually broadcast.” U.S. v,
Goodman, 945 F.2d 125 (6th Cir. 1991).

Plugola, by its definition, applies to interests of station-affiliated personnel.
The Commission looks upon the practice as a form of conflict of interest and
violation of sponsorship identification. Where a station stockholder is also a record
promoter, it is important that an unquestionable arms-length relationship exist
between the station and the individual. While such an arrangement is not, per se, a
violation of the Commission rules, the individual in question should be isolated from
the record selection process. 6 FCC Red 7548 (1991).

Appendix G contains a copy of Section 507 of the Communicatilons Act and
a sample affidavit to be executed by station personnel upon entering employment
and every year thereafter. It must be stressed that requiring the execution of these
affidavits may not be enough in itself and that broadcasters, particularly those
operating formats where these practices may occur, must take continding steps to
discover and prevent these practices from taking place.



H. MECHANICAL REPRODUCTION

In the early days of radio, the FCC required an announcement to be made
each time a record was played on the air. Times have changed, but the FCC, while
preserving the requirements of an announcement, has completely changed the
context within which such an announcement is to be made.

Currently, only taped, filmed, or recorded program material in which the
element of time is of special significance, or on which affirmative effort is made to
create the impression it is live, must be broadcast with an appropriate announcement
at the beginning of the program stating that it is taped, filmed, or recorded. The
language of the announcement must be clear and in terms commonly understood by
the public. Television stations may make the announcement either visually or
aurally. Where the time element is not of special significance, the announcement
need not be made, but the licensee may not try to create the impression that the
program is live.

Recorded commercials need not be identified as such. (FCC Rule 73.1208).

PROGRAMMING

The American system of broadcasting is based on the continuous obligation
of the station operator (licensee) to serve the interests of the community in exchange
for the license to operate the station.

Even though much of the content-based regulation of broadcasting has been
eliminated, the licensee in still obligated to:

1. ascertain the needs of the community, although the methodology of such
ascertainment is left to the licensee's discretion and

2. serve the needs of the community, although the precise amount and
format (news, programs, public service announcements, network, local) is left to the
licensee's discretion. The licensee need not serve all ascertained needs and may
consider the needs-responsive programming of other stations.

3. Section 204 of the 1996 Telecom Act requires that a station serve "the
public interest convenience and necessity” as a condition of license renewal. These
terms are not further explained. The FCC will proceed on a case by case basis in
defining this standard. (FCC 96-172, released April 12, 1996).
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In spite of deregulations, certain content-based regulations are still in effect.

SPECIAL NOTE: Since 1974, the FCC has received millions of letters and
cards about a rumor that the Commission will try to stop religious broadcasting.
While this rumor is false, public reaction continues nevertheless. As a 'service to
broadcasters who may face questions from the public, the Commission's press
release discounting the rumor is reproduced as Appendix H.

A. POLITICAL BROADCASTING AND THE FAIRNESS
DOCTRINE

The Commission has completely revamped its political broadcasting rules
and associated procedures. 7 FCC Rcd 678 (1991); 7 FCC Rced 1616 (1992);
7 FCC Red 4611 (1992); 7 FCC Red 4123 (1992).

Because these rules are constantly under review, readers are urged to consult
the latest issue of Political Broadcast Catechism, published by the NAB prior to
elections. What follows is a summary of the rules. It is not intended to be a
comprehensive statement of the law. Different factual situations, often slight, may
dictate different results.

1. Fairness Doctrine

The abolition of the Faimess Doctrine has been upheld by the court.
Syracuse Peace Council v. FCC, 867 F.2d 654 (D.C. Cir. 1989), cert. denied, 493
U.S. 1019 (1990). The court upheld the FCC's finding that the Doctrine chilled
speech, and that the rationale for the Doctrine — the scarcity of facilities | was no
longer applicable. There are efforts being made in Congress to codify the Doctrine,
but so far they have not been successful.

The termination of the Fairmess Doctrine has affected the | following
"carryover" policies that had been based on the Faimess Doctrine.

a) The Ballot Issue Rule. The Commission held that the repeal of the
Faimess Doctrine "because of its chilling effect applies to the faimess' doctrine's
application to ballot issues as well." 7 FCC Red 541 (1992). The FCC action was
upheld by the court. Arkansas AFL-CIO v. FCC, 980 F.2d 1190 (8th Cir. 1993).
A sharply divided appeals court affirmed the Commission. 11 F.3d 1430 (8th Cir.
1993). Thus, at the present time, neither the Faimess Doctrine itself, nor its
corollary ballot issue rule are applicable to broadcast stations.
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b) Political Editorial Rule.  Until further Commission action,
broadcasters are required to provide notification, transcript or tape and reply time
within 24 hours when a station editorializes for or against a legally qualified
candidate. Needless to say, air time should be offered for the appearance of the
candidate's representative, not the candidate, because the appearance of the latter
may trigger "equal time" rights for the candidate's opponent.

c) Personal Attack Rule. A personal attack takes place when during
the discussion of controversial issues of public importance, an attack is made on an
identified person's or group's character or integrity. In such event, the licensee
must, no later than one week thereafter, notify the attacked person or group,
provide a script or tape of the broadcast and offer a reasonable time to respond.
This rule does not apply to attacks on foreign groups or public figures, attacks made
during the use of a legally qualified candidate, or attacks made by candidates or
their representatives about opposing candidates or their representatives.

The rule does not apply to bona fide newscasts and commentary and analysis
contained in such programs. The rule does apply to station editorials, except in case
of noncommercial stations, which are precluded by law from editorializing.

2. Political Broadcasting

Legally qualified candidates for public office are entitled to receive, upon
request, equal facilities to those used by their opponents for the same office, under
certain defined circumstances. (This right is known colloquially, albeit incorrectly,
as "equal time.") Candidates are entitled to a "lowest unit charge" (as defined).

See p. 87 infra. for a checklist to be used in determining whether a person is
a legally qualified candidate.

a) Definition of a "Use." The "use of a broadcast facility" that
triggers equal time obligations and lowest unit charge obligations is a positive
"nonexempt" appearance (by identified or identifiable voice or likeness) or political
advertisement of a legally qualified candidate. 9 FCC Red 651 (1994).

b) Definition of "Exempt Program." Appearances on bona fide
newscasts, news interviews, news documentaries and on the spot coverage of bona
fide news events are exempt appearances. The Commission has ruled regarding the
exempt status of many programs such as the television network "morning" shows
and major syndicated "talk" programs. Broadcasters should check the exempt status
of these programs before airing the appearances of candidates.
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¢) Censorship and Sponsor Identification. A station m may not censor
a candidate appearing on a nonexempt program. The station cannot control the
format of the candidate's presentation or insist that he or she answer questions.
7 FCC Rcd 6537 (1992). However, a federal district court has ruled that a station
could relegate graphic depictions of abortions contained in a candidate' 3 rogram to
hours when there were fewer children in the audience if the depiction may be
harmful to children. Gillett Communications of Atlanta, Inc. v. Becker, 807
F.Supp. 757 (N.D.Ga. 1992). Stations may not censor a candidate's 'appearance
even if the material may be defamatory. The Supreme Court has ruled that the
station's inability to censor the material shields the station from liability for
defamation. Farmers Educational Cooperative Union of America v. WDAY, Inc.,
360 U.S. 525 (1959). l

A station may "request” candidates to submit their material in advance to
allow the station to determine whether the ad constitutes a "use" andl whether it
complies with the sponsor identification requirements. If the candidate refuses, the
station may advise the candidate that the station must take whatever steps are
necessary to add the appropriate sponsor identification to the submitted spot. The
additional time for the identification need not be provided free.

A proper sponsor identification must state that the spot is "paid for" or
"sponsored by" the specific entity, e.g., committee, organization, assocmtnon etc.,
paying for the spot. The Federal Election Commission requires that polmcal
announcements that are paid for by a party other than a candidate or the candidate's
committee indicate whether the candidate has authorized the announcement. The
purchaser of the spot must be identified.

All television political spots must contain a visual sponsor iderﬁtlﬁcatlon in
letters equal to or greater than four percent of the screen height (20 scan lines) and
on the air for at least four seconds. The smallest type in each line must meet the
four percent requirement. No audio identification is required for a television spot.

Political programs longer than five minutes require [sponsorship
identification at the beginning and end.

State law may require additional sponsor identification information (e.g., the
name of the campaign committee's treasurer) for state and local candidates, but not
for federal candidates.

d) The Political File. A station's political file must contain all
requests for political time and their disposition, including the schedule of the time
provided or purchased, the dates and times the spots actually aired, the rates
charged, the classes of time purchased, and the documentation of any rebates
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provided. When free time is provided for use "by or on behalf of candidates,” a
record of the free time must be placed in the file.

FCC rules require that the file be maintained in an "orderly" manner.

Because of the importance to candidates of timely access to political file
information, the FCC requires that all required information be placed in the file "as
soon as possible." The Commission has defined that term as meaning
"immediately, absent unusual circumstances." The Commission requires that
stations provide some means by which candidates can determine exactly when
opposing spots aired. A station may meet this obligation by placing the
"information concerning the times ordered by the candidates in the file with a
notation that the station will provide immediate assistance and access to its program
logs to candidates requesting information" as to the time that scheduled spots
actually aired. The file must be updated continuously to show that information. A
station need not give information on the telephone regarding the contents of the
political file, but if it does so for one candidate it must do so for the opposition.

Materials in a political file must be accessible to the public and retained for
two years.

e) Candidate Access. Only candidates for federal office (President,
U.S. Senate, U.S. Representative) have a right of "reasonable access” to use a
station's facilities, including the ability to purchase program-length time consistent
with a station's schedule. Stations may not set specific limits on the amount of time
that a federal candidate may purchase (such as one spot per hour), but may decline
to meet unreasonable requests for time.

Stations are no longer required to sell any advertising time to candidates for
state or local office, but may do so if they wish. However, if a station sells to state
or local candidates, equal opportunities, sponsor identification, no censorship, and
lowest unit charge rules apply, and any "volume discounts” must be made available.

Stations can refuse to sell advertising during news programs. Stations that
do not sell political advertising during news programs are not required to create and
sell to candidates a "news-adjacency" class of time. If they have such a time slot, or
create one, the station must not charge more than the lowest unit rate for the same
type of time that otherwise would be offered during the news program itself. If
advertising time during news adjacencies is sold as part of a regular program
rotation, €.g., a prime time rotator or a 10-11 p.m. slot, candidates may be charged
the lowest unit rate that applies to that class of time.
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Stations must provide federal candidates with access to the statlon to place
orders or change copy during the weekend prior to an election if, dunng the year
prior to the election period, the station has provided such weekend access to any
commercial advertiser. During the weekend before the election, a station need only
provide to candidates the same services afforded commercial advertisers on a
weekend.

f) Advance Payment. A station may require federal candidates to
provide advance payment no more than seven days before the first spot in a week's
schedule is slated to air. In February 1992, the FCC staff elaborated on this issue,
based on the general FCC policy that stations cannot dlscnmmate between
commercial advertisers and candidates. The staff determined that advance payment
cannot be required if: (1) a candidate or a candidate's agency has established a
credit relationship with the station; (2) the candidate or the agency assumes
responsibility for payment; and (3) the station would ordinarily extend credlt to its
other advertisers, such as a circus or traveling art show. Advance payment cannot
be required if the station would not so treat commercial advertisers or their
representatives under the station's customary payment/credit policies. Thus, stations
may still require candidates to pay in advance for spots unless all of the above
criteria are met. '

g) Lowest Unit Charge. While the concept of the lowestlumt charge
appears to be simple, the complexity of current broadcast selling practxces has
turned the simple concept into a difficult and confusing problem.

Under Section 315(b) of the Communications Act, a broadcast station's
charges for advertising time purchased for candidate use while campalgmng for
political office during the last 45 days of a primary campaign or the last 60 days of a
general election campaign may not exceed "the lowest unit charge of the station for
the same class and amount of time for the same period." Outside those immediate
preelection periods, the charges to such candidates may not exceed ‘the charges
made for comparable use of such station by other users." Subsection (d) of Section
315 directs the Commission to prescribe rules to implement the statute. The
Commission, over the years, has adopted rules, provided general gu|idance, and
issued rulings both orally and in writing in response to complaints and requests for
declaratory relief.

The current Commission policy emphasizes "disclosure” to candxdates of the
various options available to them. Licensees are cautioned to exercise great care in

preparing disclosure statements, such disclosure being an affirmative obligation of a

broadcast licensee.
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While the Political Rate Disclosure Statement may be as simple (or as
complicated) as the station's method of selling time, there are certain items that
should be included. These include, as a minimum:

a description and definition of each class of time available to commercial
advertisers. This information must be sufficiently complete to allow
candidates to identify and understand what specific attributes differentiate
each class;

a description of the lowest unit charge and related privileges (such as
priorities against preemption and make goods prior to specific deadlines)
for each class of time offered to commercial advertisers;

if applicable, a description of the station's method of selling preemptible
time based on advertiser demand, commonly known as the "current
selling level," with the stipulation that candidates will be able to
purchase at these demand-generated rates in that same manner as
commercial advertisers;

an approximation of the likelihood of preemption for each kind of
preemptible time (so that candidates can make knowledgeable choices);
and

an explanation of the station's sales practices, if any, that are based on
audience delivery, with the stipulation that candidates will be able to
purchase this kind of time, if it is made available to commercial
advertisers. (FCC Rule 73.1942(b)).

The guiding goal in designing a disclosure statement should be to make it
possible for the candidate to reach an intelligent choice of the times and methods of
reaching the public.

Rates provided outside the 45-day and 60-day "windows" must also be
disclosed so that the candidate can ascertain the applicability of the "comparable
rates” principle. Usually this is done on a separate disclosure statement. Thus,
once a campaign begins, a station should have current disclosure information
available for candidate use.

The lowest unit charge (LUC) concept involves three factors:
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"class" — rate categories such as fixed time, immediately preemptible,
preemptible with notice, run-of-schedule (ROS);



e "amount of time" — unit of time purchased, such as 30 seconds, 60
seconds, five minutes, one hour; and

e "same period" — prime time, drive time, Class A.

ONLY LEGALLY QUALIFIED CANDIDATES FOR PUBLIC OFFICE
ARE ELIGIBLE TO RECEIVE THE LUC.

LUC applies only to "uses” by a legally qualified candidate in|connection
with that candidate's campaign during the 45/60-day "window."

Rates may change according to the time of day, and/or the day (')f the week
in accordance with regular commercial practices. "Rotations" are "classes of time"
and "distinctly different” rotations may command different rates.

h) The Comparable Use Rule. The lowest unit charge rule applies
only during the 45/60-day election "window." Outside the "window," stations must
not charge candidates more than they would charge commercial sponsors for a
"comparable use."

i) Federal Preemption. The lowest unit charge complexity has
resulted in protracted litigation in various courts in which candidates have contended
that stations have overcharged them for broadcast time. In order to bring uniformity
of procedure and substance in deciding these controversies, the Commission has
preempted state courts from deciding whether stations. violated the lowest unit
charge requirement of Section 315, and determined that there is no private cause of
action against stations under federal law for candidates who believe they were
overcharged. This FCC preemption encompasses both determinations of liability
and the assessment of damages for any violations. At the same time, the FCC
adopted new complaint procedures for determining these controversies.

Under the FCC's new complaint procedure, candidates who belleve they
were overcharged must file a complaint with the FCC. If, after a broadcaster has an
opportunity to respond, the Commission determines that the candidate has
established a prima facie case that he or she had been overcharged, 1lt will order
discovery into the station's commercial sales practices to determlne whether it
afforded candidates the lowest unit charge. If the FCC determines that its political
rules have been violated, it may order rebates to candidates as well as forfeitures.
The FCC established $12,500 as the "base fine" for violation of theI lowest unit
charge, reasonable access and equal opportunities provisions. 6 FCC Red 7511
(1991), rec. denied, 7 FCC Red 4123 (1992).

j) Candidate Debates. The Commission has authorized broadcasters
to sponsor political debates. Even if all competing candidates do not appear on the
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debate, the broadcast of a debate will be exempt from the equal opportunities
requirements (as "on-the-spot" coverage of a "bona fide news event"), provided the
debates have genuine news value and are not used to advance the candidacy of any
particular individual. Also, taped debates need not be aired within 24 hours of their
occurrence to qualify for the exception, as long as they are broadcast soon enough to
still be bona fide news.

Specifically, licensees now may sponsor and/or air in-studio debates
featuring only the most significant candidates. Minor candidates will not be entitled
to request other air time if they are not invited to appear on the station-sponsored
debate. A licensee must use its good faith judgment in determining whether a
particular candidate is not "significant," and in no case may a station exclude a
particular candidate for the purpose of harming that individual's candidacy or
advancing the candidacy of another person.

In Chandler v. Georgia Public Telecommunications Commission,
917 F.2d 486 (11th Cir. 1990), cert. denied, 502 U.S. 816 (1991), the court ruled

that a public television station did not violate the First or Fourteenth Amendment by
refusing to invite a Libertarian candidate to participate in a debate in which the
Republican and Democratic candidates appeared. In Forbes v. Arkansas Educ.
Television Communication Network Found., 22 F.3d 1423 (8th Cir. 1994), cert.
denied, 115 S.Ct. 500 (1994) and 115 S.Ct. 1962 (1995), the Court of Appeals held
that a public television station could not deny an independent federal candidate the
right to participate in a station-sponsored debate. The court distinguished the case
from the Chandler decision on the grounds that in Chandler, the station had offered
the candidate time outside the debate, a fact that did not exist in Forbes.

k) Who is a Legally Qualified Candidate? The rules for determining
who is a "legally qualified candidate" are complex. Briefly stated, they are as
follows:

e A candidate must announce publicly an intention to run for the
nomination or public office and be qualified under the applicable
law to hold the particular office. The contest for nomination for
an office, and the contest for the public office are separate
contests.

e A candidate for President or Vice-President of the United States
is considered a "national candidate" once such candidate has
qualified under the laws in ten states or nine states and the
District of Columbia. (The Ten State Rule).
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1) The Opposing Candidate. A person is an opposing candidate”
when that person is a legally qualified candidate seeking the same gfﬁc as another
"legally qualified candidate."

Thus, the candidates for the Republican nomination for City Commissioner
are not the opposing candidates of the person seeking Democratic nommatlon for
City Commissioner.

It is only when these individuals win the nomination of thelr respective
parties do they become "opposing candidates.” 7 FCC Red 4312 ( 1992)

m) The Employee Candidate. When an on-the-air employee becomes
a candidate for public office, all appearances by that employee are subject to equal
opportunities. There are several options available to the station:

1) If the employee's appearance is identified or identiﬁ:‘xble, station
management can remove the employee from on the air duties for as long as the
employee is a candidate.

|

2) Leave the employee at the present duties, but be prepared to

offer equal opportunities to the opposing candidate(s).
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