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EDITORS’ FOREWORD

This book is concerned with uses of the new mass media of
the twentieth century—motion pictures, radio, comics, music recordings,
and television—in teaching and in published scholarship.

Contemporary legal systems have developed a “fair use” principle
to mediate between the exclusive rights of control granted to copyright
owners and society’s need to reexhibit, analyze, and criticize copyrighted
creations. Fair use and its underlying philosophy is therefore the point
of departure for almost every essay. Foreign legal scholars provide in-
ternational perspective as they explain the working of the equivalent
notions “fair dealing” (British Commonwealth), l'usage loyal (France),
Zitierfreiheit (Germany), “fair practice” (Japan).

The United States Congress, in passing the Copyright Act of 1976,
accorded “fair use” statutory recognition for the first time in American
history. Congress understood, in fact purposely endorsed, the lack of
precision in this “rule of reason.” Its ambiguities are particularly trou-
blesome in applications to the new media. Because of the unique
problems presented by such applications, this volume largely excludes
print-related issues, concentrating instead on the legal status of visual,
audiovisual, and audio images.

In preparing this volume, we found several representatives of
major trade associations and corporate litigators reluctant to write on
acceptable interpretations of fair use. We also encountered hesitancy
among a number of important “fair users” to participate. One book
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xiv  EDITORS’ FOREWORD

editor with a strong reputation for fair use publication of images re-
sponded to our invitation with these words:
1 honestly don't believe that 1 would want to make a public statement. 1¢’s not

cowardice so much as a belief that if no one says anything about these mat-
ters, we can continue to proceed unimpeded for an indefinite period of time.

Other persons who are assembling new media archives of various kinds
were similarly unwilling to call attention to their activities—even though
they regarded their actions as lawful. There is then a lack of candor in
both camps that hinders the development of a better-defined public
policy of fair use.

We believe that this book, as a frank confrontation of some unique
problems in copyright law and practice, helps to compensate for an
unsatisfactory public silence. Although obviously oriented toward prob-
lems perceived by scholars and teachers, we believe that it does achieve a
significant balance in expressing the contentions of differing factions.
We also think that this volume will provide interested parties with a
better understanding of fair use issues, if not of the workable resolutions
for them. In some instances, these essays point toward significant
changes in the law and its interpretation for the years ahead.
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University of Texas in Austin, William Buckner, Tom Cameron, Paul
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COPYRIGHT LAW,
FAIR USE, AND THE ACADEMY:
AN INTRODUCTION

JOHN SHELTON LAWRENCE

Our copyright laws urgently need revision. They are imperfect in
definition, confused and inconsistent in expression; they omit provision for
many articles, which, under modern reproductive processes, are entitled to
protection; they impose hardships upon the copyright proprietor which are
not essential to the fair practices of the public; they are difficult for the courts
to interpret and impossible for the Copyright Office to administer to the
satisfaction of the public.

Theodore Roosevelt, 1905!

Roosevelt's message has not been outdated either by the pas-
sage of time or by the enactment of new legislation. The U.S. Congress
has struggled to enact satisfactory copyright statutes. Its most recent
effort consumed some twenty-two years, culminating in the Copyright
Act of 1976. During the act’s gestation period from 1954 to 1976, thirty-
five major studies were commissioned by the Office of Copyright. Tes-
tumony and affidavits were accepted from more than three hundred
witnesses, their statements totalling more than 4,000 pages in the
monumental volumes of hearings. The House Subcommittee of the
Judiciary Committee met in executive session fifty-one times to produce
a bill for congressional action.? Taking into consideration these circum-
stances of its passage, one would think that the Copyright Act of 1976
had fulfilled exemplary standards for procedural rationality and legisla-
tive success. Yet there remain uncertainties, confusions, and inconsisten-
cies of the sort mentioned by Roosevelt.

Why did Congress fail to create more definitive legislation under
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nearly ideal conditions for legislative discussion? Although Congress can
be faulted on detailed points of statutory definition and explanation of
intent,> many copyright problems reflect the inherent complexities of
this area for legislation. Such complexities arise from the conflicting
interests to be compromised and from the relatively autonomous
dynamic of technology itself. Thus new circumstances constantly surface
to frustrate legislation. Commenting on the copyright issues in Weems v.
U.S., the Supreme Court stated:

Time works changes, brings into being new conditions and purposes. There-

fore a principle to be vital must be of wider application than the mischief
which gave it birth.*

The history of copyright has been an interplay between “new conditions
and purposes” and “mischievous” technology with law and social under-
standing repeatedly interacting in novel configurations.

Understanding copyright demands, therefore, that one examine
the play of social forces at a particular historical moment, a task that
requires us to look at the evolution of copyright legislation and its under-
lying philosophies. The brief remarks that follow provide a framework
for the divergent approaches to copyright law and fair use practices that
are assembled in this volume.

I. ORIGINS

Copyright, broadly conceived as a set of laws and practices
restricting the right to reproduce or perform individual creations, has
dual origins.

Monarchical Copyright

With Gutenberg’s invention of movable type, the mass dis-
semination of written material became possible. When William Caxton
established his press at Westminster in 1476, the British crown adopted
the practice of granting exclusive licenses to print. Openly expressing
the monarchy’s fears of widespread political and theological heresy, the
Star Chamber Decree of 1586 called for repressing the “greate enor-
mities and abuses” of “dyvers contentyous and disorderlye persons pro-
fessinge the arte or mystere of Pryntinge or sellinge of bookes. . . .”* And
again in 1637 the Star Chamber decreed more pointedly:

That no person or persons whatsouer shall presume to print, or cause to bee
printed, either in the parts beyond the Seas, or in this Realme . . . any sediti-
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ous, scismaticall, or offensive Bookes or Pamphlets, to the scandall of Reli-
gion, or the Church, or the Government, or Governours of the Church or
State. . . .8

Thus the administrative machinery of copyright in the English tradition
had its origins in requirements of royal censorship.

Bourgeois Copyright

A different strand in the origins of the copyright tradition
appeared almost as early as that of censorship. Presses multiplied in the
wake of Gutenberg’s invention, and the demand for printed matter in-
creased. A Stationers’ Company was chartered in 1557 by Queen Mary;
one of its purposes was the registration of printed works, a function that
assisted in settling claims about literary priority and piracy.

When the English presses were liberated from royal control in
1695, wars of commercial plagiarism ensued. To end them, Parliament
passed the Copyright Act of 1710, the Statute of Anne, whose preamble
charged that printers and booksellers were in the habit of publishing
“books and other writings without the consent of the authors or pro-
prietors of such books and writings, to their very great detriment, and
too often to the ruin of them and their families.”” With this statute,
designed to remedy the “detriment” and “ruin” of piracy, came explicit
recognition of the new social roles of the Gutenberg era that required
protection—the writer and printer whose productions were threatened
by piratical theft. David Kunzle’s essay on the Hogarth piracies and the
ensuing Engraver’s Act of 1735 documents the emerging role of the
middle class graphic artist who was creating a new form of commodity
that required the protections accorded to real property.

It is safe to say that the American conception of co