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GROWING STRONG.

' THE SESAC FAMILY IS PROUD OF OUR WINNERS & NOMINEES!

THIS YEAR'S SESAC GRAMMY WINNERS INC_UDE

/

v 4
BOB DYLAN NATE “DANJA™ HILLS

BEST ROCK YCTAL PERFORMANCE, “SOMEDAY BEST R&B 3CNG, “BE WITHOUT YOU" RECORDED BEST CO*ITEMPORARY R&B ALBUM, DAY, BEST GOSPEL PERFORMANCE, “VICTORY”,

BABY" // BESTCONTEMPORARY FOLK/AMERICANA  BY MARY J ELIGE // BEST R&B ALBUM, THE RECOF DED EY BEYONCE RECORDED BY YOLANDA ADAMS

ALBUM, MODERN TIVES BREAKTHROLGH BY MARY J. BLIGE

A

KELI PRICE JOHN WEBB GREG CURTIS

BEST CONTEMPORARY R&B ALBUM, BEST CONTEMPORARY R&B ALBUM, BEST GOSPEL PERFORMACE, “VICTORY"
B'DAY. RECORDED BY BEYONCE 8'DAY. RECORDED BY BEYONCE RECORDED BY YOLANDA #DAMS

JASON PERRY, BEST R&B SONG, “BE WITHOUT YOU” RECORDED BY MARY J. BLIGE

AND OUR OUTSTANDING NOMINEES:

BRYAN-MICHAEL COX < NATE (DANJA) HILLS « JASON PERRY < BILLY MANN < BOB DYLAN < SWiZZ BEATZ
KELI NICOLE PRICE  JOHN WEBB - KENDRICK DEAN  DANIEL GLASS « MICHAEL WINANS JR.
PETER ZORA <« NICK “FURY” LOFTIN « THE GRASCALS + JIM LAUDERDALE - GREG CURTIS + LEELAND
WO0O0DY WRIGHT « ALEERT BRUMLEY < JERRY SALLEY  STEVE NELSON - DENNY JIOSA

~ [SIE[S]A[C]

FOR YOUR PERFORMING RIGHTS

WWW.SESAC CIM
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TOP BLUEGRASS

TOP CLASSICAL

TOP CLASSICAL CROSSOVER 67

TOP COUNTRY 62

TOP DIGITAL 68

TOP ELECTRONIC | 65

TOP HEATSEEKERS I 69‘

TOP JAZZ 67

TOP CONTEMPORARY JAZZ 67

TOP POP CATALOG 68

~Top R&B/HIP- HOP 59

TOP REGGAE 59

PAGE

TOP INTERNET 68
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ON THE CHARTS

ARTIST / TITLE -

DAUGHTRY /
DAUGHTRY

"NICKEL CREEK /
FIEASONS_WHV (THE VERY BEEI)_
STING /

SONGS mOM_T”E LABYRINTH
JOSH GROBAN /
NWAKE

DIXIE CHICKS /
TAKING THE LONG WAV

FALL out BOY/
INFINITY ON HIGH

GNARKS BARKLEY /
l\ ST ELSEWHERE

K/
BEAT'N DOWN YD BLOCK

NORAH JONES /
i NOT TOO LATE

HARRY CONNICK, JR./
_OH, MY NOLA

" DAVEKOZ/
AT THE MOVIES

MARCO ANTONIO SDLIS/ “E
TOP LATIN l 641 LA HISTORIA COMTINUA. ”ARTE£ L

SELAH /

HIDING PLACE
ﬁ ROBIN THICKE /
TME EVDLUTION OF ROBIM THICKE
r 'DAMIAN “IR. GONG™ MARLEY /

WELCOME TO JAMROCK

ARTIST / TITLE

ADULT CONTEMPORARY | 57 [ mw oﬁ«vre:zlwonm 70 CHANGE
ADULT TOP 40 | 57 2’2‘1%’?2’352’
HOT COUNTRY 63 mfsﬁ@ﬂkégfuﬁﬂm
HOT DANCE CLUB PLAY | 65 ;‘;H%.ZI?“"“’
HOT DANCE AIRPLAY 65 e
HOT DIGITAL SONGS | 57 ! msm.i cmv M HOT
HOT 100 | 56 II'Q“.ZQWHOL _— =
HOT 100 AIRPLAY 57 Iv.él[l]VD FEATURING LIU WAYNE /
© HOT SINGLES SALES | 58 | BILY JoeL/
HOT LATIN SONGS 64 CONJUNTO PRIMAVERA /
MODERN ROCK 57 ::II:EE DAYS GRACE /
B 5052 00 ) 58 jvlfqirt Is':)gs"::(mlbil('%(/lg ARDUND
POP 100 AIRPLAY | 58 SR
HOT R&B/HIP-HOP TR

HOT R&B/HIP-HOP AIRPLAY 60
R&B/HIP HOP SINGLES SALES & 60

F61* t

LOST WITHOUT U
= ROBIN THICKE /
LOST WITHOUT U

CRYSTAL DOVE STARR_ING DICE GAMBLE /
UNTIL YOU COME BACK TO ME _

'R&B/ADULT Ieo
RHYTHMIC 60

HOT RINGMASTERS § 18

[
69

TOP DVD SALES

TOP TV DVD SALES = 69

VIDEO RENTALS 69

GAME RENTALS | 69

THIS WEEK ON .blz I

TOP BLUES J #1

"ROBIN THICKE /
LOST WITHOUT U

MIMS /
THIS 1S WHY I'M HOT

MIMS /
THS 15 W 1M HOT

TITLE

FLUSHED AWAY

FAMILY GUY: VOLUME FOUR

THE DEPARTED

X360: CRACKDOWN

ARTIST /TLE

SOUNDTRACK /
BLACK SNAKE MOAN

TOP CHRISTIAN 1

TOBYMAC /
{PORTABLE SOUNDS)

TOP GOSPEL #1

VARIOUS ARTISTS / o
WOW GOSPEL 2007

B.G. AND THE CHOPPER CITY B(]YZ'

TOP INDEPENDENT #1

TASTEMAKERS #

TOP WORLD #1

TOP MUSIC VIDEO SALES § #1

TOP VIDEO CLIPS

WE 60T THIS

THE SHINS /
_WINGING THE NIGHT AWAY

CELTIC WOMAN /

A NEW JOURNEY

NINE INCH NAILS/
'BESIDE YOU i TIME

LLOYD FEATURING L WAYNE}
YOU

LATIN

Toby Love, DJ Nelson,
Calle 13 and Mariano
Barba are ccnfirmed to
participate in the
Billboard Latin Music
Conference & Awards, set
for April 23-25 in Miami.
For more info, go to
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R&B/HIP-HOP

Returning to Atlanta

Sept. 5-7, the Billboard
R&B/Hip-Hop Conference
& Awards features savvy

speakers, hetworking

opportunities, educational

sessions and exciting

performances. More info

at
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Digital Entertainment
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On The Road
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Q&A: Grandmaster
Flash & Mele Mel

SHE’S EVERY WOMAN Martina McBride is a

mom, a wife and a homemaker. She has also sold 12
millicn records, and has a new set of hits on the way.

SAL BONAFEDE 71h

longtime friend.

e touring business loses a

INDIES TAKE AUSTIN south by Southwest

confab tests the marketing mettle of independent labels.

MUSIC
INTRODUCING JOSS’
VISION On her third
album, a young old-
school singer comes
into her own.
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MIEE LIVE

Billboard’s ME Live
{formerly MECCA)—the
official mobile enter-
tainment conference at
CTIA—takes place March

educational sessions and
networking parties. More
info at 1 >
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ON THE COVER: Belt Buckle illustration

by Daniel Pelavin. RON SEXSMITH: RICHARD
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COURTESY OF ¢ RD RECOF

THE WATSON TWINS: DARIN NOBLE; GEORGIE

JAMES: SHERVIN LAINEZ: CECI BASTIDA.

YVONNE VENEGAS

THE JADED INSIDER
Which “American idol”
contestants have talent?
Which competitors are
somewhat bearable on
“The White Rapper
Show”? Get an honest
take on these shows and
more at the Billboard
blog,
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‘Double Dip’ Dilemma?

Digital Download Not A Public Performance

BY JONATHAN POTTER

In a November 2000 joint hearing of the
U.S. Copyright Office and the Department
of Commerce, BMI general counsel Mar-
vin Berenson, speaking for ASCAP and
BMI, made an eye-popping claim—that a
digital song file e-mailed from one person
to another but not opened by the recipient
or ever heard by human ears is a “public
performance” under the law and may re-
quirea royalty to music publishers. A sen-
ior Copyright Office official responded
quizzically, “You realize how intuitively
that seems to be absolutely wrong?”

The idea that an unperformed musical
work could somehow qualify as a public
performance surprised most observers
then, and it still seems absurd today. On
Feb. 28, in federal courtin New York, music
industry stakeholders filed briefs in a case
that will finally determine whether Beren-
son was right. A ruling is likely by May.

This court case is significant for pro-
ducers, distributors and retailers of all
media that involve music, including mo-
tion pictures, TV programs and video-
games. ASCAP’s biggest concern and its
greatest opportunity is not the perform-
ance rightin distributed sound recordings,
but rather the phantom public perform-
ance right in the aforementioned formals.
ASCAP is notentitled to a public perform-
ance payment when a movie is rented ata
Blockbuster or received from Netflix, but
is maneuvering for payment when that
movie or a TV program is delivered over
the Internet for the same purpose.

Since the Digital Media Assn. (DiMA)
formed in mid-1998, we have challenged
the idea that digital downloads of musi-
cal works—in addition to being reproduc-
tions and distributions that our member
companies license and pay royalties on—
are also public performances. “Double
dipping,” we claimed, makes no sense.
Surely the law must reflect logic and par-
ties’ intentions—that a download deliv-
ersa possessory experience (and therefore
implicates reproduction and distribution
rights like those ina CD and a DVD), and
astream is a fleeting listening experience
that implicates only the public perform-
anceright. It matters notifthe download
is permanent or temporary, or if the
stream is preprogrammed or on demand.

Nonetheless, unsophisticated compa-
nies fearful of potential infringement law-
suits agreed to pay ASCAP and BMI for
“public performances” that purportedly

FOR THE RECORD

In the March 10 issue, the Up-
front piece “Patent Impact”
should have identified eMusic’s
CEO as David Pakman. I

4 | BILLBOARD | MARCH 17, 2007

exist in song downloads. Some ringtone
providers reportedly pay 4% or more of
their revenue for a license to exploit phan-
tom performance rights. Even after the
U.S. Copyright Office ruled in 2006 that
ringtones are distributions, ASCAP and
BMI insist that ringtones are also public
performances, and some companies con-
tinue paying.

Finally, and thankfully, a federal court
will decide this issue, and stakeholders
have presented their definitive legal argu-
ments, which are worthy of examination.

DiMA—along with the RTAA; the cell
phone industry; music, videogame and
game store associations; and the con-
sumer electronics industry—make a sim-
ple argument: to qualify as a public
performance the song must at least actu-
ally be performed. And a song is per-
formed only when it is actually heard by
human ears, or at least rendered percep-
tible to human ears if there is anyone in
proximity capable of hearing the song.

In contrast, ASCAP, BMI, songwriter
groups and their Canadian friends at
SOCAN offer tortured legal interpreta-
tions and policy arguments to justify their
bold legal claims: “A download is intended
to be performed, so of course it creates a
performance right obligation.”

But if this were true, then CDs and
DVDs would implicate the performance
right, because packaged media (like down-
loads) are acquired with the intention of
future performance. Moreover, post-
purchase performances are private, and
copyright extends only to public perform-
ances, so thisargument fails completely.

It is not the download itself that is con-
sidered the public performance, ratheritis
the transmission of the download, because
the Copyright Act defines performances as
including all transmissions of perform-
ances regardless of the means of transmis-
sion or means of receiving the transmission.

Here the performing rights organiza-
tions argue that the transmission isitself a
performance regardless of whether the
transmission is of a performance. Likewise,
performing rights organizations claim that
every transmission of the work is a trans-
mission of a performance. Butifa distribu-
tion of a work is itself a performance, how
does this differ from when the bits are em-
bedded physically on a plastic disc and the
disc is transmitted by U.S. mail from a re-
tailer to a consumer? Again, this suggests
that performance occurs even if the work
is never performed, which defies logic.

Alternatively, the performing rights or-
ganizations and SOCAN argue that the
U.S. performance right is equivalent to
the Canadian “right of communication,”
which has been interpreted to be a right
of transmission that justifies a royalty
when downloads are transmitted.

POTTER

But the United States does not have a
Canadian-style right of communication,
just as we do not have European-style
moral rights or artistic rights, or a “mak-
ing available” right. The Copyright Act
defines very explicitly the six rights within
copyright, and if the Harry Fox Agency or
the publisher has licensed the right of re-
production and distribution, there is no
additionally imputed transmission right
or making-available rightin U.S. law that
justifies imposing a second royalty just
because the distribution is electronic.

As broadcast, cable and satellite distri-
bution decreases and direct-to-consumer
digital distribution of media increases,
true public performances occur less fre-
quently, and private distribution and
private performances increase. For con-
sumers this isa great opportunity to per-
sonalize media consumption, which they
have proved willing to pay for.

For music publishers this transition
should be positive or neutral, as lost pub-
lic performance royalties will be offset by
increased synchronization revenue. For
ASCAP and BMI, however, disruptive and
dynamic business models are quite threat-
ening. But law rather than fear will pre-
vail if the judge remembers two simple
propositions: Performances must actu-
ally occur, and they must actually be pub-
lic performances to justify a royalty. «--

Jonathan Potter is executive direcior of
DiMA (digmedia.org).

WRITE US. Share your feedback with Billboard readers around the world.
Send correspondence to letters@billboard.com. Include name, title, address and
phone number for verification. Letters should be concise and may be edited. All
submissions published shall become the sole property of Billboard, which shall own
the copyright in whole or part, for publication.
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>>>UNIVERSAL
FRANCE TESTS
DRM-FREE
MUSIC

Universal Music
France is quietly
testing the sale of
digital rights
management-free
digital music with
“L’Olympia,” the first
live album of French
singer/composer
Emilie Simon. The
album was issued
digitally Feb. 28 and
at physical retail
March 5 through
Universal France’s
Barclay imprint. The
atbum is available in
MP3 and WMA
formats for €9.99
($13.12) on Simon’s
Web site.

>>>STRAIT
LEADS ACM
NODS

George Strait, whose
first single hit
Billboard’s Hot
Country Songs chart
in 1981, leads all
nominees for the
Academy of Country
Music Awards with
eight, including
entertainer of the
year. Brooks & Dunn
earned seven
nominations,
including entertainer
and album of the
year, while the duo’s
Ronnie Dunn picked
up an additional nod
in the vocal event
category for “| Don’t
Want To,” on which
he appeared with
Ashley Monroe. The
42nd annual awards
will be held May 15 in
Las Vegas and will air
on CBS.

>>>PROMO
ONLY, DESTINY
MEDIA SPLIT
Promo Only and
Destiny Media have
ended their
partnership to deliver
digital versions of
promotional singles
to radio DJs and
other industry
professionals.
Destiny Media will
continue to operate a
service under its own
brand, now calling it
Play MPE and has
signed Universal
Music Group, which
had been testing the
Play MPE systemin a
pilot program for the
last two years.

>>> continued on p6
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LINING UP THE LINEUPS

STRATEGIES AT SXSW

10

Summer Rock Festivals Wind Down Their Talent Search

After a feverish run of talent
buying, this summer’s major
U.S. rock festivals are finding
the acts they’re looking for.

The headliners alone areim-
pressive. Coachella (April 27-
29, Indio, Calif.), has Red Hot
Chili Peppers and a reunited
Rage Against the Machine. Bon-
naroo (June 14-17, Manchester,
Tenn.) boasts the Police, Tool
and Widespread Panic. Lolla-
palooza (Aug. 3-5, Chicago)
doesn’t announce its lineup
until April, but published re-
ports already put Pearl Jam on
the bill. The Austin City Limits
fest (Sept. 14-17) won’t be an-
nounced until this summer.

1t’s a process that begins
before Christmas. “Lolla is
over in August, and we start
booking the next one in Oc-
tober,” says Charles Attal,
president of Charles Attal
Presents {with Capital Sports
& Entertainment), and talent
buyer for Lolla and ACL.
“About this time of year we're
pretty much finished.’

The festival market is ar-
guably the healthiest partof the
U.S. concert business, a trend
that has held forth in Europe
foryears. “The festival market-
place is extremely robust
around the globe,” says William
Morris agent Kirk Sommer,
who works for such acts as the
Killers and Paolo Nutini. “Many
of them are blowing out on on-
sale, some even without a dis-
closed lineup.”

So when the heavy buying
begins, the heavyweight buy-
ers start bumping into each
other. “This year more than
years past there were more con-
flicts with scheduling with Eu-

ropean festivals that happen in
May and June,” says Jonathan
Mayers, president of Superfly
Presents, co-producer of Bon-
naroo with A.C. Entertainment.
“Between us, Coachella, Lolla-
paloozaand ACL, we're spaced
out enough where you can have
your own unique lineups.

With nearly 400 acts among
the four festivals, though, some
overlap is unavoidable. “Exclu-
sivity is always preferred, but
it’s probably just promoter
ego,” says Paul Tollett, presi-
dent of Goldenvoice, producer
of Coachella. “Lolla and Bon-
naroo are thousands of miles
away [ from Coachella], the ex-
clusivity doesn’t matter much
to the fans.”

Each festival is relatively
aware of what the others are
doing via the concert-biz
grapevine. “This is such a small
business, so through the
agents, managers and other
promoters you get a sense of
key acts playing other events,”
Mayers says.

There have been instances
where bands have played all
four festivals. So far, though,
there hasn’t been much dupli-
cation of headliners. “There are
only so many bands, so we may
end up overlapping headliners
one day,” Attal says.

Attal adds that the producers
of the “big four” are friendly,
“even more than most concert
promoters are friendly.” But
that doesn’t mean they tip their
hands about who's doing what.
“We talk all the time on the
phone about strategy and proj-
ects, but we don’t talk about
what we're doing with our own
festivals. After it's done and

booked, then we get on the horn
and laugh at who was playing
the poker hand and what they
were trying to book.

“Ifthe festivals weren’t doing
well, it might be a different
story,” Attal says. “But all of
them sell out.”

Each festival strives—and
so far has managed—to keep
its own musical identity. For
Coachellaand particularly Lol-
lapalooza, that means being
as cutting edge as possible.
“We have to keep to our model,
the core of the music festival,
which is the niche-ier bands,”
Attal says. “If we start chasing
headliners, then we’re going
to be in trouble.

“We don’t build from the
top down, we build from the
middle up,” he says. “So by the
time we've got our headliners,
we have 30 or 40 bands in the
guts of it.

Bonnaroo, now in its sixth
year, has gradually shifted away
from what began as a jam/roots
bill. With a growing softness in
the jam-band scene in 2005
Bonnaroo went with a more
mainstream/indie-rock bill. Tt
was a calculated risk that paid
off with an advance selloutin
2006. “We felt we took a re-
ally good step last year, and
we wanted to continue to
open up thelineup, so yeah,
that was a conscious deci-
sion,” Mayers says. “We set out
to create a music festival, notany
one particular genre of festival.”

And, as with the other big
fests, the lineup is being re-
warded at the box office. Bon
naroo tickets are selling strong
out of the gate, up 20% over
this time last year, and the Po-
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lice seem to have added real
juice to the bill.

Coachella added another
day to its run this vear and is
already sold out. “This is the
fourth year in a row of selling
out. but it’s usually the week
of the show,” Tollett says.
“We've never sold out two-and-
a-half months in advance.

At Austin’s Zilker park,
ACL is a perennial sellout.
And in Chicago, Lolla-
palooza the rock festival has
supplanted Lollapalooza
the failed tour in con-
sumers’ minds. The event
drew more than 166,000
inits second year, up from
60,000 the firstyear. <.«
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