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FOREWORD

NAB Legal Guide

This publication is the third in a series of NAB Legal Guides going back to
May 1977. The Second Edition was issued in June 1984 and almost immediately
fell victim to deregulation at the Federal Communications Commission under
former Chairman Mark Fowler. Since 1984, the FCC has completed its deregula-
tion of the television industry, eliminated many prior policies referred to as “reg-
ulatory underbrush,” made significant changes in its multiple ownership rules,
and adopted new must carry rules for television stations. In large part, this
revision of the Legal Guide was mandated by the significant changes in regulatory
policies at the FCC.

The Third Edition of the Legal Guide goes far beyond the rules and regula-
tions of the FCC. This Legal Guide is designed to give the broadcaster a more
comprehensive analysis and understanding of the many rules, regulations, and
laws that affect broadcasters in their day-to-day operations. New chapters and
sections have been added to cover libel and invasion of privacy, new developments
in commercial speech, the Immigration Reform and Control Act of 1986, the
minimum wage rules, employment issues beyond FCC regulations, federal tax law
as it affects broadcasters, the rules and regulations concerning satellite earth
stations, copyright and trademark issues, and antitrust law and what it means
to broadcasters.

Because this version of the Legal Guide extends well beyond FCC matters,
its new title, NAB Legal Guide to Broadcast Law and Regulation, reflects its
expanded scope. Even though the FCC has made great efforts to advance deregula-
tion, it is still apparent that broadcasters are subject to many laws and regulations
—some of the FCC and many others as well. It is our hope here at NAB that this
Legal Guide will give all broadcasters the ability to make informed decisions
concerning legal issues before them. ,

The Legal Guide was written, compiled, and edited primarily by members of
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the NAB Legal Department under the supervision of Robert Branson. We are
also indebted to many members of the Communications Bar for their help in
writing and editing chapters in this work. Specifically, we wish to thank Stan
Brown and Susan Marshall of Arent, Fox, Kintner, Plotkin & Kahn for the chapter
on employment law; Jana DeSirgh, of Cadwalader, Wickersham & Taft for the
chapter on tax law; Ted Henneberry of Howrey & Simon for the chapter on anti-
trust law; Erwin Krasnow of Verner, Liipfert, Bernhard, McPherson & Hand for
the preface; Ron Lepkowski, former Chief of the FCC’s Satellite Radio Branch
and currently a private satellite communications consultant for the section on
satellites; John Logan, of Dow, Lohnes & Albertson for the section on record reten:
tion; John Stewart Jr. of Crowell & Moring for the chapter on copyright issues
and section on comparative renewal; and Thomas Walsh for the section on char-
acter qualification in FCC application proceedings. We are also indebted to the
following persons who provided editorial guidance and valuable assistance in
reviewing this publication: Chris Baldwin of the Gannett Co., Inc.; Joseph DeFranco
and Charles Bayly of CBS Inc.; Werner Hartenberger and Suzanne Perry of Dow,
Lohnes & Albertson; Ed Williams of our Science and Technology Department;
and Martha Zornow of the National Association of Public Television Stations.

This publication is intended to serve as a source of general information on
legal issues of interests to the broadcasting industry. Broadcasters seeking infor-
mation on how the principles discussed in this publication apply to their specific
factual situations should seek the advice of their own attorneys.

Henry L. Baumann
Executive Vice President, Legal Affairs
and General Counsel

www.americanradiohistorv.com



.
PREFACE

A Guide to Using the Guide

You may be tempted to eyeball the table of contents, skimread the preface
and then place this volume on a prominent spot on your bookshelf. Don’t do it.
Letting the Legal Guide gather dust is the worst thing you can do. Unless you
and the members of your staff regularly use this book, you are cheating yourself
and your station—the license for your station is too valuable for you to take a
passive approach to complying with the rules, regulations and policies of the
Federal Communications Commission and other regulatory agencies.

Despite the sheer volume and complexity of the FCC’s constantly changing
rules, the Commission doesn’t excuse a licensee from compliance merely because
the owner or general manager is not aware of or doesn’t understand a particular
regulation. It also is well-established Commission policy that a licensee is respon-
sible for the acts of all station employees or agents. Thus, every broadcaster must
devote substantial amounts of time to the task of keeping track of the FCC’s rules
and policies—and even more importantly, the Commission’s many interpretative
rulings.

The task of FCC compliance has become easier in tae 1980’s as a result of
broadcast deregulation—the Commission has dramatically reduced the paperwork
requirements imposed on broadcasters, eliminated archaic rules and simplified
application procedures. It would be a mistake, however, to let the phrase “dereg-
ulation” lull you into concluding that the FCC is payirg less attention to the
manner in which you comply with the requirements of the Communications Act
and serve the public interest. With fewer rules on the books, the FCC is paying
closer attention to the ones still in effect——and until Congrzss amends the Commu-
nications Act, the Commission has a statutory mandate to enforce rules govern-
ing sponsorship identification, lotteries, obscenity, political broadcasts, etc. The
Commission still is required to make a finding that the public interest, convenience
and necessity would be served by a grant of your station’s renewal application.
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Understanding FCC rules and policies is no easy task. Perhaps even more
difficult is establishing a sensible management compliance program. The Legal
Guide is designed to assist you in several ways. First, it summarizes in plain
English all of the significant Commission rules and policies with which your station
must comply. The text provides a general discussion of key FCC requirements,
while the appendices contain supplementary explanatory materials and various
forms, directories and memoranda. Second, the headings and subheadings indicate
those matters which will be of relevance only to radio or television stations—a
special chapter is included for noncommercial educational stations. Unless specif-
ically noted, all of the topics in the table of contents pertain to AM, FM and TV
stations. Both the detailed table of contents and the topical index are intended
and designed to end laborious searches for information about FCC regulations,
reports and applications. Also, since FCC rules and policies change (particularly
as new Commissioners are appointed), the Legal Guide notes those requirements
which are undergoing or about to undergo review.

The Legal Guide is intended to be more than a comprehensive explanation
of hundreds of FCC rules, agency reports and court decisions. It also is designed
to give practical advice to principals, station managers and staff on complying
with FCC and other regulations, filling out forms and effectively coping with the
bureaucracy which broadcasters face. Chapter XII contains nuts-and-bolts sug-
gestions (including current telephone numbers and addresses) on obtaining infor-
mation, documents and advice from the FCC.

Here are some specific suggestions on how to use the Legal Guide:

Reporting Requirements. You should make a list of all deadline dates for
the submission of reports and applications by your station. Using the material
in the Legal Guide, you might develop an annual calendar that will serve as a
reminder of various FCC reporting requirements. Chapter I, Section A lists the
current Commission reporting and filing requirements. Section B specifies the
deadlines for applications to renew the licenses for radio, television, FM translator
and TV translator stations. The annual calendar for your station also should
include the dates for the broadcast of announcements giving notice of the filing
of your station’s renewal application and inviting comments from the public (see
Chapter I, Section F). Also, for commercial radio stations, the calendar should
include the dates for placing Quarterly Issues/Programs Lists in the local public
inspection file (see Chapter 11, Section A).

Applications. Chapter I, Section B describes the most frequently used appli-
cation forms filed by broadcasters (some of the forms are reprinted in the Appen-
dices) and provides guidance on filling out these forms. Comprehensive instruc-
tions on preparing and filing an application for renewal of license is contained
in Section F, Chapter I. Section D of Chapter I provides information on the FCC'’s
fee schedule. The FCC policies and procedures on establishing or relocating a main
studio are explained in Chapter V, Section E.

Compliance Checklist. You should conduct a periodic in-house inspection
to make sure that your station’s technical plant and operating procedures are
in order. Appendix F contains an updated version of the FCC’s Field Operations
Bureau checklist of Commission regulations that govern AM and FM stations.
Chapter V describes the FCC’s radio operator rules, required engineering records,
station technical specifications, FCC notification requirements, Emergency Broad-
cast System procedures and other technical requirements. Of special importance
is the discussion of the FCC'’s relatively new standards for RF radiation exposure
of the public and station workers. All stations must meet these new exposure
standards at renewal time and when changing facilities.

Your engineer should review this material prior to conducting an in-house
inspection of the station’s technical plant.
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Every station should establish a diagnostic and preventive audit process to
assure compliance with all FCC rules and policies—a section-by-section review
of the Legal Guide will be of significant assistance to you in devising an audit
process for your station.

Programming Requirements. Section C of Chapter I (Announcements),
Chapter II (Programming Policies and Practices), Chapter IX (Rules and Regula-
tions for Communications Satellite Earth Stations), Chapter X (Copyright and
Trademark Issues), and Chapter XI (Antitrust Considerations) should be viewed
by the station’s program director. With respect to political broadcasting require-
ments, we recommend that you and your program director use the pre-election
checklist set forth in Chapter 11, Section B. Your program director also should
review all of Chapter II.

News Requirements. Chapter 111 (Newsgathering Policies and Practices)
should be “must reading” for your news director; it includes practical advice on
such topics as libel, invasion of privacy, concealed microphones, hidden cameras
and investigative reporting. Your news director also should review the sections
on (a) Fairness Doctrine, Political Broadcasts and Related Topics {Chapter 11,
Section B); (b) Obscene, Indecent or Suggestive Material (Chapter II, Section F);
(c) Unauthorized Communications and Rebroadcasts (Chapter II, Section I); and
(d) Lotteries as Editorial and News Topics (Chapter IV, Section E).

Advertising Requirements. Employees involved with sales should review
Chapter I, Section C (Announcements), Chapter 11, Section B (Fairness Doctrine,
Political Broadcasts and Related Topics) and Chapter IV (Commercial Policies
and Practices). Chapter IV, Section E (Contests, Promotions, Lotteries and
Gambling-Related Sports) contains suggested safeguards concerning the content
of broadcast copy dealing with contests and maintenance of contest files, as well
as checklists on the elements of a lottery. The appendices to Section F (Payola
and Conflicts of Interest) are designed to aid you in identifying potential problems
in the area of payola and plugola. They list common practices that fall under the
scope of payola prohibitions and suggest guidelines for use in your dealings with
record companies and record promoters. These appendices also contain a suggested
memorandum that may be circulated to secure information from pertinent
employees concerning their outside business interests and activities, and a sample
affidavit that might be executed by such station employees. The head of your
sales department also should review Chapter XI (Antitrust Considerations) which
deals with such topics as combination advertising, joint rate setting, joint sales
presentation, and joint collection and dissemination of industry data.

Record Retention Requirements. You should periodically review your
station’s public inspection file to ensure that all of the documents listed in FCC
Rule 73.3526 are included. Section A of Chapter V contains detailed suggestions
on developing a record retention system and maintaining the local public file. This
section also sets forth the records that you must make available to the public
and the period of tithe such records must be retained. You should also provide
instructions to all staff members who maintain the file. Appendix S contains a
suggested memorandum for distribution to your staff concerning the local public
inspection file. Also, Chapter V, Section G contains a list of technical records that
you are required by the FCC to maintain.

Cable Television Rules. Licensees of television stations should understand
the impact on their operations of the FCC’s cable television rules governing broad-
cast signal carriage, nonduplication and carriage of sports events. Chapter VI
(Cable Television Rules Governing Broadcast Signal Carriage) contains a discus-
sion of the FCC’s cable rules. As noted in Chapter VI, a federal appeals court
found that the rules governing broadcast signal carriage violated the First Amend-
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ment rights of cable operators. Since NAB is planning an appeal of this decision,
a description of the must carry rules is included in this chapter. Each television
licensee should adopt a monitoring program designed to assure that cable systems
are providing the signal carriage, nonduplication protection and program exclusi-
vity required pursuant to the FCC’s cable television rules.

Noncommercial Educational Stations. While noncommercial educational
(or public) broadcasters are generally subject to the same regulatory and statutory
requirements as their commercial counterparts, the FCC imposes unique require-
ments on noncommercial educational broadcasters. Chapter VII (Regulation of
Noncommercial Educational Broadcasters) outlines and discusses the differences
between the regulatory treatment of public and commercial broadcasters. Also,
this chapter discusses fund-raising rules for noncommercial broadcasters.

FCC Assistance. Chapter XII (Functional Listings of Interest to Broad-
casters) provides a functional telephone listing of FCC offices to enable you to
call the right person on the Commission’s staff at the right number on the first
try. Since checking with your local field office may save you a long distance call,
Chapter XII lists the telephone numbers, as well as the mailing addresses, of the
FCC’s field offices. In addition, there is a listing of the addresses and telephone
numbers of other governmental entities of interest to broadcasters.

Obtaining Cost-Efficient Legal Advice. Establishing an effective legal
compliance program involves more than being familiar with the Legal Guide. There
will be situations where the advice of counsel will be needed. Receiving cost-
efficient legal service requires that you be actively involved at all stages of the
process of selecting and managing your lawyer. You cannot take a ““let me know
when it’s over” or even a ‘“keep me informed” approach. You will have to be
involved at all stages, from the initial fee arrangement through the planning and
budgetary process through the monitoring of your lawyer’s activities. The follow-
ing 10 suggestions for obtaining high quality legal service are excerpted from 101
Ways to Cut Legal Fees and Manage Your Lawyer: A Practical Guide for Broad-
casters and Cable Operators by Erwin G. Krasnow and Jill MacNiece (Washington,
D.C., Broadcasting Publications, 1985).

(1) Use a Lawyer Early: An Ounce of Prevention

Two months after the general manager of a radio station in the northeast
acquired a controlling interest in the licensee corporation, he was threatened with
a fine and possible revocation of the station’s license. A competitor had requested
that the FCC institute revocation proceedings after discovering that the general
manager had consummated the acquisition without asking the Commission for
prior approval of his stock purchase, a violation of Section 310 of the Communica-
tions Act.

All too often, lawyers are called in after the damage has been done, when a
company is on the verge of being sued or of losing valuable licenses. While 11th-
hour attention from a good lawyer can limit the damage, it will be too late to keep
legal costs low. The most cost-effective service your lawyer can give you is “‘preven-
tative” or “‘anticipatory” legal advice; he can identify potential problems and sug-
gest corrective measures to avert unnecessary legal disputes. But remember that
the old adage about bankers applies to lawyers as well: “The best time to get
acquainted is when you don’t need the money.” Don’t wait for the first hint of
a legal problem.

(2) Seek a Specialist for Special Problems

Generally, lawyers specialize in one or more areas of the law, such as commu-
nications, banking or tax. Many focus on a particular subspecialty. This practice
is particularly common in communications, where some lawyers represent only
broadcast stations while others deal solely with cable systems or common carriers.
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Look for an expert in the particular branch of the law affecting your company.
A lawyer who is unfamiliar or only marginally familiar with that area of the law
may not do as satisfactory a job as the specialist. Or he simply may refuse to
handle the matter in the first place. If he does represent you, he probably will
take much longer and be more expensive, and he may give you inappropriate advice
or more conservative advice than a specialist.

(3) Take an Active Interest in Your Legal Affairs

Take an active interest in the work that your lawyer is performing for you.
Request—and read—all documents your lawyer has produced or received and ask
questions about any documents that you do not understand. This will keep you
better informed and better able to discuss your legal matters with your lawyer,
and your lawyer in turn, probably will provide better legal service because he
knows you are carefully monitoring his work.

Many clients insist on approving in advance every pleading, motion, brief or
other document. This practice may or may not be necessary, depending on how
long your lawyer has worked for you and how confident you are in his abilities.
You should, however, review all significant documents, especially those in which
factual statements are made concerning your company’s operations.

(4) Keep Current

Recent court decisions, agency rulings and new laws can have a major impact
on your company and its plans. Keep abreast of business developments in the
communications industry and related developments in the law. Read trade jour-
nals and attend conferences and seminars. Talk to your colleagues. Contact trade
associations and governmental agencies, which should have information about
legal developments affecting your industry. Your ongoing legal education will help
you to both manage and assist your lawyer. Discuss with your lawyer develop-
ments that are of particular interest to you.

(5) Assist in Gathering Information and Retaining Records

Give your lawyer a copy of all records that are relevant to the matter that
he is working on for you. If the records are extensive, you can save some of your
lawyer’s time by also providing an index and a chronclogical summary of the
records. In some situations, your lawyer’s ability to assist you will be dependent
on the records you keep.

For your own benefit and protection, however, keep a file of the originals of
any records you turn over to your lawyer. In addition, ask your lawyer to send
you copies of any documents he produces or receives in connection with the matter
he is handling for you. The files that you maintain will help you monitor your
lawyer’s work, and they will ease the transition if you decide to change lawyers.

(6) Ask What Else You Can Do

Find out what you can do on your own or under your lawyer’s supervision.
This will help to keep down legal fees and will focus your lawyer’s time and atten-
tion on the more important matters. In fact, many lawyers encourage their clients
to prepare drafts of applications and reports.

(7) Ask Your Lawyer to Design Forms You Can Use in Routine
Business Transactions
Ask your lawyer to design forms that will enable you to handle routine busi-
ness transactions. You simply fill in the blanks. Also, ask your lawyer to keep
you advised about any circumstances or changes in the law that might necessitate
revisions in the forms.

(8) Find a Company to Share Your Costs
Look for situations in which other companies could either share costs with
you or make a contribution to the payment of your legal fees. If you wish to file
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comments in an FCC rulemaking proceeding, ask your lawyer whether any of the
firm'’s other clients share your point of view and have indicated an interest in
participating. Many law firms will file comments on behalf of several similarly
situated clients, and charge each one for only a portion of the legal fees and costs.
You also can reap the benefits of “‘economies of scale” if your law firm regularly
sends its clients memoranda, newsletters or bulletins on recent developments in
communications law.

The formation of coalitions is also increasingly popular. The licensees of tele-
vision stations operating on Channel 6, for example, combined their resources to
conduct research and to present their common concerns in an FCC rulemaking
proceeding. This tactic also works well in local zoning matters, where several
parties will unite to support or oppose a zoning variance. Before you form a coali-
tion, however, you might wish to review Chapter XI on the antitrust laws.

But be careful. Before entering into an agreement to share legal costs with
other parties, make sure that there is no conflict among any of your positions.
Also make sure that there is a clear-cut division of responsibility for decision-
making and for overseeing the work (and fees) of the lawyer.

(9) Take Advantage of Free Legal Help

Federal, state and local government agencies and trade associations offer legal
assistance on some matters either free or at a nominal charge. Seek out and take
advantage of these services.

Federal Communications Commission

The FCC can provide helpful information on many communications matters,
including status checks of applications, information about application and report-
ing requirements, and explanations of rules and policies. In some cases, however,
the FCC staff is prohibited from assisting you, especially on a matter pending
before an administrative law judge or the Review Board. The FCC’s ‘“‘ex parte”
rules discourage telephone calls and personal visits to Commissioners and key
Commission staff regarding a contested adjudicatory proceeding (such as a
comparative hearing) or a rulemaking proceeding involving competing claims (such
as FM or TV channel assignments).

If you are unsure which FCC office has the information you need, call or write:

Consumer Assistance and Small Business Office
Federal Communications Commission
1919 M Street, N.W., Washington, D.C. 20554
(202) 632-7000 or 632-7260

The FCC’s business hours are 8:00 a.m. to 5:30 p.m. weekdays. The Commis-
sion’s TWX number is (710) 732-0610. Contact the FCC Monitoring Watch Officer
at (202) 632-6975 for emergency calls after hours, on weekends, and on holidays.
{(You might need, for example, an expedited ruling on a political broadcast issue
during the closing days of a campaign.) The FCC field office nearest you can handle
general engineering, interference and operator license questions, and has available
all major FCC reporting forms and applications.

The FCC publishes quarterly a general telephone directory containing orga-
nizational, functional and alphabetical staff listings. To obtain a copy of this book-
let, send 50 cents (check or money order) per directory plus $1.10 to cover postage
and handling charges to: International Transcription Service, 1919 M Street, N.W.,
Room 246, Washington, D.C. 20036, (202) 296-7322 or (202) 857-3800.

Trade Associations

The NAB Legal Department issues monthly ‘“Counsel”” memos and distributes
manuals, guidebooks, and primers on a wide variety of legal topics. Lawyers on
the department’s staff specialize in such areas of communications law as First
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Amendment issues, advertising questions, contests, political broadcasting, and
copyright matters and are available to answer questions posed by NAB members.

The Reporters Committee for Freedom of the Press

The Reporters Committee for Freedom of the Press offers a 24-hour, toll-free
legal hotline for broadcasters, reporters, publishers and media lawyers on Freedom
of Information matters, censorship, libel, invasion of privacy, subpoenas for
sources, gag orders, courtroom exclusions, arrests and prior restraints. The hot
line is staffed by three journalist-lawyers who are assisted by 10 student interns
and 150 volunteer lawyers. This number is (800) 326-4243. For further informa-
tion, contact the Reporters Committee, Room 300, 800 18th Street, N.-W., Wash-
ington, D.C. 200086, (202) 466-6313.

(10) Seek Assistance in Litigation From Trade Associations and
Other Organizations

Another way to reduce legal fees, especially in litigation matters, is to seek
assistance from trade associations or other national or local organizations to which
you belong. These organizations may contribute toward the payment of fees in
matters of broad industry concern. In other matters they may file an amicus curiae
(friend of the court) brief supporting your position.

The Legal Defense and Research Fund of the Reporters Committee for Free-
dom of the Press provides free legal help to reporters, editors, publishers and media
lawyers and cost-free local lawyers to represent them. The Reporters Committee
also operates a First Amendment and FOI Clearinghouse and Library Archive
as a resource for print and electronic media journalists.

Check to see if the trade association to which you belong will file comments
on behalf of your interests in rulemaking proceedings. If it will file comments,
ask the association’s staff whether your separate comments are necessary.

* % ¥ * %

Before using the Legal Guide, you should bear in mind several cautions. First,
the Legal Guide cannot be considered in any way an official publication whose
contents have been approved by the FCC. It represents the views and interpreta-
tions of the NAB Legal Department on major FCC rules and regulations applicable
to broadcast stations as of the date of publication. Second, since the Commis-
sion’s rules and policies are constantly being revised, you should check to see
whether the law may have been changed.

One final caution: The Legal Guide cannot, and should not, be used as a substi-
tute for professional advice in particular fact situations. Only by evaluation of
specific facts in light of current principles and with the aid of expert advice
(namely, a communications attorney and/or consulting engineer) will you be in
a position to know definitively whether your propoesed conduct is consistent with
the FCC’s and other federal agencies’ rules and policies.
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CHAPTER 1

Reporting Requirements,
Applications and Compliance
Procedures, Announcements,
Fees and Renewal Considerations

A. REPORTING REQUIREMENTS 3

Prior to the start of each calendar year, the NAB Legal Department sends
to member stations a Legal Calendar which serves as a reminder of certain key
dates, such as license renewal deadlines and annual ownership report filing dead-
lines. It assists licensees in developing a system that will serve as a reminder of
the Federal Communications Commission (FCC or Commission) reporting require-
ments listed in this chapter. For example, important deadlines might be noted
on an office wall calendar. Also, licensees may find it useful to establish a card
file or computer system that briefly explains the reporting requirements for vari-
ous FiCC applications.’

1. ANNUAL EMPLOYMENT REPORT

On June 12, 1987, the FCC released a Report and Order in Docket 85-350 that
slight'ly alters broadcasters’ employment reporting requirements. All broadcast
licensees must file a Broadcast Station Annual Employment Report (new FCC
Form 395-B) on or before May 31 of each year, which reflects the employment
figures from any one payroll period during January, February, or March. (FCC
Rule 73.3612.) Licensees with fewer than five full-time employees during the
selected payroll period should check the appropriate box in Section 111, B, as well
as complete Sections I, 11, and 111 and certify the correctness of the information
on the form. Licensees with five or more full-time employees should complete the

1. For your convenience, we have included in Appendix A, in numerical order, samples of most of
the forms discussed in this Chapter. Note that these forms are subject to FCC revision; check
with the FCC for the latest edition of all forms. To receive FCC Forms you can call (202) 632-7000.
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entire Form 395-B, which requires such licensees to report employment statistics
for full-time and part-time employees on separate tables.

Two copies of the Broadcast Station Annual Employment Report must be
filed for each AM, FM, and TV station, whether commercial or noncommercial.
However, two copies of a ‘‘combined” report may be filed for an AM and an FM
station if both are: (a) under common ownership and (b) assigned to the same prin-
cipal city or to different cities within the same standard metropolitan statistical
area.

See chapter V for a detailed discussion of the Model EEO Program and its
reporting requirements.

2. OWNERSHIP REPORT

Commercial licensees are required to file an ownership report (Form 323) once
each year. (FCC Rule 73.3615.) The only broadcast licensees exempted from this
requirement are those who are sole proprietorships or partnerships composed
entirely of individuals. Noncommercial stations are required to file a report on
FCC Form 323-E within 30 days after a change in the organization, officers or
directors, or any transaction affecting the ownership (direct or indirect) or voting
rights with respect to the licensee or permittee {(or with respect to any stock inter-
est therein) occurs and in conjunction with their license renewal applications. (FCC
Rule 73.3615(f).)

Ownership reports must be filed on the anniversary of the station’s license
renewal application date. If there have been no changes in ownership since the
last report was filed, the licensee may simply certify by letter that the informa-
tion in the last filing remains current. Licensees of multiple stations with differ-
ing renewal dates may elect to submit the reports on a single date. However, the
reports for any one station cannot be submitted more than one year apart.

While the Office of Management and Budget was reviewing the new Form
323, the annual ownership reporting program was suspended. Due to the length
of time that passed since many commercial broadcast station licensees last filed
a complete ownership report, non-exempt licensees were required to file a revised
report on August 3, 1987. Regular “renewal anniversary” filing dates were resumed
on February 1, 1988.

a. Information Required by the New Form 323

The following information must be reported on the new ownership form:

¢ Information concerning the officers and directors of a corporate licensee or
permittee;

¢ Information concerning non-passive investors holding 5 percent or more owner-
ship interest in a licensee or permittee. (Under the FCC’s prior rules, the attribu-
tion benchmark was only 1 percent);

¢ Information concerning any family relationship (parent-child, husband-wife,
brother-sister), between one or more officers, directors, stockholders, or part-
ners of the licensee, permittee and any officer, director, stockholder, or partner;*

¢ Information concerning general partners of a licensee or permittee if the entity
is a partnership;

2. When there is a marital relationship, the interests held by one spouse are presumptively attributed
to the other and both spouses may, unless the presumption is rebutted by an appropriate show-
ing, be considered to be holders of attributable interests which require disclosure of full information.
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¢ Information concerning passive investors holding 10 percent or more owner-
ship interest in a licensee or permittee. (The prior attribution benchmark for
passive investors was only 5 percent);

¢ Information concerning officers and directors of a broadcast licensee when such
licensee is engaged in businesses, in addition to its business of broadcasting,
and the officer or director’s duties and responsibilities are wholly unrelated
to the licensee’s primary business. In such case, the licensee must request the
FCC to waive attribution for that officer or director; and

¢ Information concerning trustees holding stock in a licensee or permittee if the
trustee has the power to vate the stock of a corporation, sole or shared power
ta dispose of all of the stock and if the trustee is an independent person with
no familial or business relationship with the beneficiary or grantor of the trust.?
Information concerning the grantor or the beneficiary of the trust must be
reported if the grantor or beneficiary votes the stock or has the sole power to
dispose of the stock, or has the power to replace the trustee or revoke the trust
at will, or has a familial or business relationship with the trustee.

The new ownership report form still requires the listing of all contracts relating
to ownership, control, or management of the licensee or permittee that must be
filed with the Commission.

b. Specific Details Concerning Attributable Parties

The entities which qualify for passive investor status are investment compa-
nies, bank trust departments, and insurance companies. Under the attribution
standards, licensees must certify that no passive investor has exerted or has
attempted to exert influence or control over station affairs. This certification must
be included in each annual ownership report, if applicable. Passive investors are
considered to have an attributable ownership interest if they own 10 percent or
more of the voting stock. Investment advisors, which retain the power to vote
stockholdings, will not be treated as passive investors and must be reported on
the new form, assuming they hold a 5 percent or greater interest in the licensee.*
Pension funds also must be reported and are not eligible for passive investor status
because they are increasingly managing their investments and influencing manage-
ment policies. Also, Small Business Investment Companies (‘“SBIC’s”’) and Minor-
ity Enterprise Small Business Investment Companies (‘MESBIC’s”) are not
accdrded passive status and must be reported on the new forms if they hold 5
perc¢ent or more of the voting stock since these entities are authorized to exercise
control over investment properties under certain conditions. However, SBIC’s
and MESBIC'’s, or any other non-passive investors, may be relieved from these
reporting requirements by structuring their investments to be non-attributable
investments, such as non-voting stock holdings or properly insulated limited part-
nership interests.

3. Likewise, in cases where voting and holding the stock is not identical (for example, bank nominees
holding stock as record owners, brokerage houses holding stock in ‘‘street names’’ for the benefit
of customers and investment advisors holding stock in their own names for the benefit of clients),
information must be reported concerning the party having the right to determine how the stock
will be voted. Under the Commission’s new attribution rules, such person is considered to own
the stock.

4. [nvestment advisors are commonly broker-dealers who often purchase stock directly for their clients.
They are distinguished from investment companies, who are eligible for the passive attribution
benchmark, in that the purchases belong directly to their clients. Investment advisors, on the
other hand, purchase stock for themselves, and, in turn, sell interests in the investment companies
to their clients.
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With respect to the officers, directors, shareholders or partners with attrib-
utable interests, information must be reported concerning their interests in other
broadcast, cable and newspaper entities which meet the FCC’s attribution stan-
dards. This means that licensees must report their principals’ voting interests
of 5 percent or more in other broadcast entities, as well as their principals’ rela-
tionships, as officers and directors, with such broadcast interests. Licensees must
also report their principals’ interests, whether attributable or not, in other broad-
cast, cable, and newspaper entities within the same community, substantially the
same market, or otherwise ‘“within the geographical limits of the cross-interest
policy.”

¢. Information Not Required by the New Form 323

Licensees and permittees do not have to report the following interests in the
new report forms:

¢ Information concerning non-voting stockholders of a corporate licensee or
permittee. Non-voting stockholders are not considered attributable because
they offer little or no potential for influence over licensee decisions and pro-
gramming. The FCC also applies the same logic to holders of warrants, deben-
tures, and other convertible instruments unless or until conversion is effected.
Also, holders of debts and lease-back agreements are not considered attributable
interests as long as these agreements carry no voting rights with them and
the terms of the agreements do not otherwise confer substantial control over
management to the lender or lessor;

¢ Information concerning limited partners in a licensee or permittee which is a
limited partnership, regardless of the extent of ownership in the entity held
by the limited partners, provided that the relevant partnership agreement
complies in all s<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>