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INTRODUCTION

A Historical Survey of Obscenity Tests

Obscenity, like beauty and a number of other things in
life, lies in the eye of the beholder. In the words of Su-
preme Court Justice John Harlan, “one man’s vulgarity is
another’s lyric.”! In his Ginzburg dissent Justice Potter
Stewart, after declaring that “the Constitution protects
coarse expression as well as refined, and vulgarity no less
than elegance,” wrote: “A book worthless to me may con-
vey something of value to my neighbor.”” The film “The
Art of Marriage,” said the Minnesota Supreme Court ma-
jority in 1972, aroused “‘vicarious sexual pleasure”; a dis-
senting judge on the same court asserted: “If there is any-
thing remotely romantic or erotic about it, I confess it has
eluded me. It is about as sexually provocative as a docu-
mentary on techniques for artificially inseminating cat-
tle.””* Justice William O. Douglas has, on more than one
occasion, reiterated the idea that “what is good literature,
what has educational value, what is refined public informa-
tion, what is art, varies with individuals as it does from one
generation to another.”* In his Ginzburg dissent, Douglas
put it still another way: “Some like Chopin, others like
‘rock and roll’ . . .. Man was not made in a fixed mould
....Each of us is a very temporary transient with likes
and dislikes that cover the spectrum.”’ In a 1946 post
office censorship case, Douglas said that “what seems to
one trash may have for others fleeting or even enduring
values.”*

In June 1973, the United States Supreme Court upheld
the convictions of several individuals who had violated var-
ious federal and state obscenity statutes, Justices Burger,
Blackmun, Powell, Rehnquist, and White constituting the
majority; Justice Douglas, along with Justices Brennan,
Marshall, and Stewart, dissented in all five cases. In his
Miller dissent, Douglas wrote: “The Court is at large be-
cause we deal with tastes and standards of literature. What
shocks me may be sustenance for my neighbor. What
causes one person to boil up in rage over one pamphlet or
movie may reflect only his neurosis, not shared by oth-
ers.”” In his U.S. v. 12 200-Ft. Reels of Super 8mm. Film
dissent, Douglas again pointed out: “Most of the items
that come this way denounced as ‘obscene’ are in my view
trash. I would find few, if any, that had by my standards
any redeeming social value. But what may be trash to me
may be prized by others.”*

Even Chief Justice Warren Burger, not one to tolerate
obscene materials, recognized in Miller the personal and
cultural relativity of obscenity when he wrote: “It is neith-
er realistic nor constitutionally sound to read the First
Amendment as requiring that the people of Maine or Mis-
sissippi accept public depiction of conduct found tolerable
in Las Vegas, or New York City ... . People in different
States vary in their tastes and attitudes, and this diversity

is not to be strangled by the absolutism of imposed uni-
formity.”® But instead of concluding, as do Justices Doug-
las, Marshall, and others, that the consequence of such a
concept of relativity should be less censorship, Burger uses
the concept to place into the hands of “local communi-
ties” the power to suppress and ban nationally distributed
books, films, and periodicals. In effect, the Chief Justice
agrees with D.H. Lawrence’s statement that “what is por-
nography for one man is the laughter of genius to anoth-
er”’; but then the Chief Justice proceeds to give to those
persons who do not hear “the laughter of genius” the pow-
er to prohibit the material from those in the community
who might hear it.

This diversity has not meant, however, that the “local
community” has the power to silence speakers whose poli-
tical and religious expressions are offensive to the com-
munity. When the majority of the Court of Appeals of
New York held in 1951 that the film The Miracle was
sacrilegious and not protected by the First Amendment,
Judge Fuld dissented, pointing out that “it has been aptly
observed that one man’s heresy is another’s orthodoxy,
one’s ‘sacrilege,” another’s consecrated belief.”’* When the
case of The Miracle reached the United States Supreme
Court, Judge Fuld’s position was vindicated and the high
court decided that ‘“under the First and Fourteenth
Amendments a state may not ban a film on the basis of a
censor’s conclusion that it is ‘sacrilegious.” ”** In his con-
curring opinion in this case, Justice Felix Frankfurter
wrote: “In Cantwell v. Connecticut ... Mr. Justice Rob-
erts, speaking for the whole Court, said: ‘In the realm of
religious faith, and in that of political belief sharp differ-
ences arise. In both fields the tenets of one man may seem
the rankest error to his neighbor.” Conduct and beliefs dear
to one may seem the rankest ‘sacrilege’ to another.”** In
1943, when the Supreme Court decided that children of
the Jehovah’s Witness faith could not be compelled to take
part in the daily flag salute ceremony in the schoolhouse,
Justice Robert Jackson said for the majority that “if there
is any fixed star in our constitutional constellation, it is
that no official, high or petty, can prescribe what shall be
orthodox in politics, nationalism, religion, or other matters
of opinion or force citizens to confess by word or act their
faith therein.”*

The courts have said, in effect, that in political and
religious matters the citizenry has the right to freely speak,
to freely pick and choose. The First Amendment does not
say that “local communities’” may prohibit speech which is
politically or religiously offensive; the First Amendment
applies equally to all the people across the land, those who
live in Maine and Mississippi as well as those who live in
Nevada and New York. The message of the First Amend-
ment is that the people have the unabridged right and must
be trusted to distinguish between dangerous and legitimate
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political doctrines, between traditional and nontraditional
religious beliefs, between what is tasteful and distasteful in
politics and religion. Justice Douglas has declared that he
would place that same trust in the people in matters of
literature. In his 1957 Roth dissent, Douglas wrote: *I
have the same confidence in the ability of our people to
reject noxious literature as I have in their capacity to sort
out the true from the false in theology, economics, poli-
tics, or any other field.”*

Historically, Justice Douglas’s confidence in the people
“to reject noxious literature” has not generally been
shared by governmental officials, jurists, and legislators.
Until Gutenberg, the limited number of books available to
the populace and the low literacy amongst the masses pre-
cluded any widespread reading of books. But with the
coming of printing and increased literacy, the church and
state began to take a greater interest in the regulation of
the printing and distribution of religious, political, and
literary works. As long as literary and political works were
available only to the rich and learned, censorship was mini-
mal; it was only when the state felt it necessary to protect
the morality of an increasingly literate citizenry that anti-
obscenity laws and decisions appear in significantly greater
number.

Charles Rembar has observed that “censorship is an-
cient, but censorship for obscenity is not.” The law of
obscenity, he points out, began relatively late “because
there were not many books until late in history. Literary
censorship is an elitist notion: obscenity is something from
which the masses should be shielded. We never hear a pro-
secutor, or a condemning judge . . . declare his moral fibre
has been injured by the book in question. It is always
someone else’s moral fibre for which anxiety is felt. It is
always ‘they’ who will be damaged”* The nineteenth-
century English Society for the Suppression of Vice was
dubbed by Sydney Smith in 1809 as “a society for sup-
pressing the vices of persons whose incomes do not exceed
£500 a year.”" The infamous Star Chamber of the seven-
teenth century concerned itself with pamphlets and books
which attacked church and state, not obscene publications.
In his 1973 United States v. 12 200-Ft. Reels dissent, Jus-
tice Douglas, after asserting that there is no “basis in the
legal history antedating the First Amendment for the crea-
tion of an obscenity exception,” said:

The advent of the printing press spurred censorship in
England, but the ribald and the obscene were not, at first,
within the scope of that which was officially banned, The
censorship of the Star Chamber and the licensing of books
under the Tudors and Stuarts was aimed at the blasphemous
or heretical, the editious or treasonous. At that date, the gov-
ernment made no effort to prohibit the dissemination of ob-
scenity. Rather, obscene literature was considered to raise a
moral question properly cognizable only by ecclesiastical, and
not the common law, courts. 7

Ecclesiastical vs. Civil Courts

It was an ecclesiastical court which in 1584 brought a
charge ‘“‘against William Trene and Elizabeth his wife. De-
tected, for that they have made a filthie ryme, of the most
parte of the inhabitantes of this parishe.”" In 1639, one
Susan Seamer was brought before the church court “for
her common and fearfull swearing and cursing. We present
the same Susan for her most shameful and ordinary filthy
and impure speeches and obscene songs and immodest be-

haviour, such as we shame to relate.”” The following
“crime” and excommunication was recorded in 1623:
“Aginst Alice Sundell. Presented for abuseing herself [i.e.,
misbehaving] in the Churchyeard by easing herself in open
shew. She appears and admits the charge [the fame only,
the offence she denies] . His lordship orders her to produce
three testifiers, men worthy of credit among her neighbors.
She fails to produce them. She is order to admit the of-
fence in the presence of the minister, churchwardens and
six or eight others. She fails to certify accordingly and is
excommunicated.”” In 1708, an English temporal court
said in Queen v. Read that ‘“‘an obscene book, as that inti-
tled ‘The Fifteen Plagues of a Maidenhead,’ is not indict-
able, but punishable only in the spiritual court.””*It is clear
from this latter case, writes Alec Craig, “that at the begin-
ning of the eighteenth century a bawdy book could be
published in England with impunity.”*

But it was a temporal court which fined Edmund Curl in
1727 and ordered him to stand in the pillory for pub-
lishing an “obscene little book” titled lenus in the Clois-
ter: or, The Nun in her Smock. The Lord Chief Justice
declared: “I think this is a case of very great consequence,
though if it was not for the case of The Queen v. Read, 1
should make no great difficulty of it. Certainly the Spiri-
tual Court has nothing to do with it, if in writing: and if it
reflects on religion, virtue, or morality, if it tends to dis-
turb the civil order of society, I think it is a temporal
offence.”” The significance of Curl’s case, writes Alec
Craig, is that “his prosecution authoritatively established
the publication of an obscene libel as a misdemeanour at
common law. A misdemeanour is an offence less grave
than a felony, and is tried on indictment normally with a
jury. No Act of Parliament had been passed. The law was
judge-made law.”* Obscenity combined with blasphemy
led the House of Lords to declare in 1763 John Wilkes’ An
Essay on Woman constituted “‘a most scandalous, obscene,
and impious libel, a gross profanation of many parts of the
Holy Scriptures, and a most wicked and blasphemous at-
tempt to ridicule and vilify the person of our Blessed Sa-
viour.”*

The Hicklin Decision

It was eleven years after the passage of the Obscene
Publications Act of 1857 that the most farreaching de-
cision on obscenity was handed down. In 1857, the House
of Lords and the House of Commons passed what became
known as “Lord Campbell’s Act,” Lord Campbell being a
major force in the passage of the Act, which provided that
magistrates or justices of the peace could give authority by
special warrant to any constable or police officer to enter,
search for, and seize “any obscene books, papers, writings,
prints, pictures, drawings, or other representations” kept
“in any house, shop, room, or other place within the limits
of the jurisdiction of any such magistrate or justices, for
the purpose of sale or distribution, exhibition for purposes
of gain, lending upon hire, or being otherwise published
for purposes of gain . . . . ”’* Lord Campbell’s Act was used
in 1867 when it was ordered that one Henry Scott’s two
hundred fifty copies of a pamphlet titled The Confessional
Unmasked; shewing the depravity of the Romish priest-
hood, the iniquity of the Confessional, and the questions
put to females in confession be seized and destroyed. Scott
appealed, and Recorder Benjamin Hicklin ordered the
seized pamphlets be returned to Scott “subject to the opi-
nion of the Court of Queen’s Bench.” Hicklin stated that



while the material was “obscene,” the purpose of Scott
was to expose the evils of Catholicism, not to corrupt the
moral of youth, and hence the Recorder found for Scott.
The higher court, however, disagreed with Hicklin and in
overruling him Lord Chief Justice Cockburn gave us the
now famous “‘Hicklin test” which more accurately should
be called the “Cockburn test”: “The test of obscenity is
this, whether the tendency of the matter charged as obs-
cenity is to deprave and corrupt those whose minds are
open to such immoral influences, and into whose hands a
publication of this sort may fall.”*” Having defined' “obs-
cenity,” Judge Cockburn continued: “Now, with regard to
this work, it is quite certain that it would suggest to the
minds of the young of either sex, or even to persons of
more advanced years, thoughts of a most impure and libi-
dinous character. The very reason why this work is put
forward to expose the practices of the Roman Catholic
confessional is the tendency of questions, involving prac-
tices and propensities of a certain description, to do mis-
chief to the minds of those to whom such questions are
addressed, by suggesting thoughts and desires which other-
wise would not have occurred to their minds.”** Therefore,
said the judge, ‘“‘apart from the ulterior object which the
publisher of this work had in view, the work itself is, in
every sense of the term, an obscene publication, and that,
consequently, as the law of England does not allow of any
obscene publication, such publication is indictable.””
Scott’s conceivably honest and laudable motives and intent
in distributing the pamphlets, said the Lord Chief Justice,
could not save the materials: “It seems to me that the
effect of this work is mischievous and against the law, and
is not to be justified because the immediate object of the
publication is not to deprave the public mind, but, it may
be, to destroy and extirpate Roman Catholicism. I think
the old and honest maxim, that you shall not do evil that
good may come, is applicable in law as well as in morals;
and we have a certain and positive evil produced for the
purpose of effecting an uncertain, remote, and very doubt-
ful good.”

First American Cases

The Hicklin test was imported into the United States
and was used immediately to prohibit the publication and
distribution of a variety of books and periodicals. Before
the adoption of Hicklin, however, there were very few
obscenity cases tried in the courts of this country. As Jus-
tice Douglas has noted, Julius Goebel, our leading expert
on colonial law, does not so much as allude to punishment
of obscenity.”” The first obscentiy conviction in the
United States came in Commonwealth of Pennsylvania v.
Sharpless (1815) in which the court upheld the conviction
of one Jesse Sharpless who had been charged as follows:

The Grand Inquest of the Commonwealth of Pennsylvania,
inquiring for the city of Philadelphia, upon their oaths and af-
firmations respectively do present, that Jesse Sharpless, late of
the same city yeoman ... [and five other persons], being evil
disposed persons, and designing, contriving, and intending the
morals, as well of youth as of divers other citizens of this com-
monwealth, to debauch and corrupt, and to raise and create in
their minds inordinate and lustful desires, on the first day of
March, in the year one thousand eight hundred and fifteen, at
the city aforesaid, and within the jurisdiction of this Court, in a
certain house there exhibit, and show for money, to persons, to
the inquest aforesaid unknown, a certain lewd, wicked, scanda-
lous, infamous, and obscene painting, representing a man in an
obscene, impudent, and indecent posture with a woman, to the
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manifest corruption and subversion of youth, and other citizens
of this commonwealth, to the evil examples of all others in like
case offending, and against the peace and dignity of the com-
monwealth of Pennsylvania.*

Judge Yeates, in finding against Sharpless, wrote: “The
question then in this part of the case is narrowed to a
single point; — Whether the exhibition of a lewd, wicked,
scandalous, infamous, and obscene painting, representing,
&c. to certain individuals in a private house for money, is
dispunishable by the sound principles of common law? On
this question I cannot hesitate. It is settled, that the publi-
cation of a libel to any one person renders the act com-
plete . ... No man is permitted to corrupt the morals of
the people. Secret poison cannot be thus disseminated.””

While the Pennsylvania court upheld the Sharpless con-
viction for exhibition of an obscene painting, the Massa-
chusetts Supreme Court in 1821 upheld the conviction of
Peter Holmes for publishing John Cleland’s Memotrs of a
Woman of Pleasure, more commonly known as Fanny Hill
and which one-hundred-and-forty-five years later was de-
clared not obscene by the United States Supreme Court.
The 1821 indictment against Holmes contained five
counts, including: ,

The second count alleged that the defendant, “‘being a scanda-
lous and evil disposed person, and contriving, devising and inten-
ding, the morals as well of youth as of other good citizens of
said Commonwealth to debauch and corrupt, and to raise and
create in their minds inordinate and lustful desires, with force
and arms, at &c. on &c. knowingly, unlawfully, wickedly, mali-
ciously and scandalously, did utter, publish and deliver to A.B. a
certain lewd, wicked, scandalous, infamous and obscene printed
book, entitled &c. which said printed book is so lewd, wicked
and obscene, that the same would be offensive to the court here,
and improper to be placed upon the records thereof; wherefore
the jurors aforesaid do not set forth the same in this indictment:
to the manifest corruption and subversion of the youth and
other good citizens of said Commonwealth in their manners and
conversation; in contempt of law; to the evil and pernicious
example of others in like case offending, and against the peace”
&c.

The fifth count charged the publishing and delivering to C.D.
the print contained in the same book, describing the print, and
averring the same evil intent and tendency.*

In upholding Holmes’ conviction, the court declared
that “the offence of libel is an offence at common law, of
which the Court of Sessions [which had indicted Holmes]
originally had jurisdiction, without doubt.”?

Until 1865, when Congress passed legislation declaring
that no obscene materials shall be admitted into the mails,
“there had been no federal anti-obscenity law except an
obscure prohibition against importation of pictorial matter
which had crept into the customs law in 1842, without
any discussion or explanation. Indeed, there were, as of
1865, only a few anti-obscenity statutes in the country;
the vast network of legislative prohibitions which exists
today was the product of nineteenth century lawmaking
still to come.”* While the 1865 legislation prohibited the
mailing of obscene matter, no definition of “obscenity”
was provided.

First Federal Legislation & The Hicklin Test

In March 1873, largely due to the efforts and pressures
originating from anti-obscenity crusader Anthony Com-
stock and his Society for the Suppression of Vice, Con-
gress passed a piece of legislation which became 18
U.S.C.§1461, legislation which was to be used for over a
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century to prohibit the mailing of “obscene” books, pam-
phlets, newspapers, and periodicals. Among the works
which were at one time banned from the mails are Aristo-
phenes’ Lysistrata, D.H. Lawrence’s Lady Chatterley’s
Lover, Lillian Smith’s Strange Fruit, James Joyce’s Ulys-
ses, and James Jones’s From Here to Eternity. The Roth
decision of 1957 dealt, in part, with Roth’s violation of 18
U.S.C. §1481. Again in 1966, the United States Supreme
Court upheld the conviction of Ralph Ginzburg for viola-
ting this federal obscenity statute.

Eleven years after Regina v. Hicklin and six years after
passage of the “Comstock Act,” a New York court found
one D.M. Bennett guilty of violating the Act by mailing to
“G. Brackett” a copy of Cupid’s Yokes; G. Brackett, who
requested the book be mailed to him, turned out to be
Anthony Comstock. A Circuit Court upheld the conviction
asserting Hicklin as the proper test of obscenity: “In
saying that the ‘test of obscenity, within the meaning of
the statute,’ is, as to ‘whether the tendency of the matter
is to deprave and corrupt the morals of those whose minds
are open to such influences, and into whose hands a publi-
cation of this sort may fall,” the court [lower court] sub-
stantially said, that the matter must be regarded as obs-
cene, if it would have a tendency to suggest impure and
libidinous thoughts in the minds of those open to the in-
fluence of such thoughts, and thus deprave and corrupt
their morals, if they should read such matter. It was not an
erroneous statement of the test of obscenity, nor did the
court give an erroneous definition of obscenity . ... ”*

In 1883, the conviction of a sender of an “obscene”
letter was upheld in United States v. Britton. The Court
concluded, seeimingly having no trouble defining the term
“obscene,” that ‘“‘Congress has passed this law, having in
mind the meaning of common terms, and has used there,
to-wit, ‘obscene,’ ‘indecent,” ‘lewd,” and ‘lascivious,’ in de-
fining what kind of matter is non-mailable, and it meant,
by the use of these common and plain words, that nothing
should circulate in the mail which would disseminate im-
morality in any form to the people. Therefore, I am led to
the irresistible conclusion that the mailing of this letter is a
violation of the law . . . . Every violation of this law should
be heeded, and thus there will be secured to the people a
pure, decent, and undefiled mail.””*® The Britton court
cited Bennett’s reliance on the Hicklin test and quoting
from Bennett said: “It is not a question of whether it
would corrupt the morals of every person . . . . It is within
the law if it would suggest impure and libidinous thoughts
in the minds of the young and the inexperienced.””

In 1884, the Hicklin test was used to uphold the convic-
tion of August Muller for selling “indecent and obscene”
photographs. In finding against Muller, the court stated
that “the test of an obscene book was stated in Regina v.
Hicklin . .. to be whether the tendency of the matter
charged as obscenity is to deprave and corrupt those whose
minds are open to such immoral influences, and who might
come into contact with it.”* The court declared that this
test could properly be applied to paintings and statues as
well as to books. The court contended, as did the Hicklin
court,that the intent of the persons distributing the *“ob-
scene” materials did not protect them even if the intent
may have been lawful. “In Regina v. Hicklin,” said the
Muller court, ‘,the question was whether a certain book
was obscene and liable to seizure for that reason under an
English statute. It appeared that it was published to expose
the alleged immoralities of private confession in the Ro-

man Catholic Church. But the court having found the pas-
sages purporting to be extracts from the writings of Ro-
man Catholics were obscene in fact, it was held that the
intent of the publication, however innocent, was no an-
swer to the proceeding.””*

Erosion of Hicklin

While Hicklin continued to be used as the obscenity test
in the courts of the United States as the nineteenth cen-
tury came to an end [see infra, United States v. Wightnian
(1886), United States v. Bebout (1886), United States v.
Clarke (1889)], this test imported from England was be-
ginning to be questioned as a proper determinant of ob-
scenity. One of the characteristics of Hicklin was that a
book could be condemned and prohibited on the basis of
isolated passages being labelled “obscene.” In 1894, the
New York Supreme Court, deciding that some rare and
expensive editions of The Arabian Nights, the works of
Rabelais, Ovid’s Art of Love, The Decameron by Boccac-
cio, and other classic works were not obscene, stated that
“to condemn a standard literary work, because of a few of
its episodes, would compel the exclusion from circulation
of a very large proportion of the works of fiction of the
most famous writers of the English language.”** The con-
cept of condemning a book as “obscene” on the basis of
isolated passages came under more vigorous attack in 1922
when a New York court, in deciding Halsey v. The New
York Society for the Suppression of Vice, found the Eng-
lish translation of Theophile Gautier’s Mademoiselle de
Maupin to be not obscene, said that “no work may be
judged from a selection of such paragraphs alone. Printed
by themselves they might, as a matter of law, come within
the prohibition of the statute. So might a similar selection
from Aristophenes or Chaucer or Boccaccio or even from
the Bible. The book, however, must be considered broadly
as a whole.”®

While some judges were arguing that a book was not to
be determined obscene and prohibited on the basis of iso-
lated passages, others were attacking the idea that the ef-
fect of the material on the most susceptible persons should
determine obscenity. Hicklin was being slowly eroded. In
1913, Judge Learned Hand spoke in United States v. Ken-
nerley of the outdated English test: “I question whether in
the end men will regard that as obscene which is honestly
relevant to the adequate expression of innocent ideas, and
whether they will not believe that truth and beauty are too
precious to society at large to be mutilated in the interests
of those most likely to pervert them to base uses. Indeed,
it seems hardly likely that we are even today so lukewarm
in our interest in letters or serious discussion as to be
content to reduce our treatment of sex to the standard of
a child’s library in the supposed interest of a salacious few,
or that shame will for long prevent us from adequate por-
trayal of some of the most serious and beautiful sides of
human nature.”* In this 1913 opinion, Judge Hand spoke
of the “average conscience” being a better basis for deter-
mining obscenity than the most susceptible person, an
‘““average conscience” which twenty years later became the
“average person” rule used by Judge John Woolsey to give
First Amendment protection to James Joyce’s Ulysses, a
rule which the United States Supreme Court finally adop-
ted as part of its Roth test a half century after Judge
Learned Hand’s Kennerley opinion. Hand had written:
“To put thought in leash to the average conscience of the
time is perhaps tolerable, but to fetter it by the necessities



of the lowest and least capable seems a fatal policy.”*

Hicklin, however, persisted. In 1929, a New York court
used the Hicklin test to decide that Radclyffe Hall’s The
Well of Loneliness was obscene and not protected, the
judge concluding: “I am convinced that “The Well of
Loneliness” tends to debauch public morals, that its sub-
ject-matter is offensive to public decency, and that it is
calculated to deprave and corrupt minds open to its im-
moral influences and who might come in contact with it,
and applying the rules and recognized standards of inter-
pretation as laid down by our courts, I refuse to hold as
matter of law that the book in question is not violative of
the statute.”* A year later, a Massachusetts court refused
to give Theodore Drieser’s An American Tragedy First
Amendment protection, and in upholding the conviction
of Donald Friede for selling Dreiser’s book, the court
stated: “The seller of a book which contains passages of-
fensive to the statute has no right to assume that children
to whom the book might come would not read the ob-
noxious passages or that if they should read them would
continue to read on until the evil effects of the obscene
passages were weakened or dissipated with the tragic de-
nouement of a tale.”"’

These applications of Hicklin did not, however, stop
inroads into the 1868 English obscenity test. In his 1930
United States v. Dennett opinion, Judge Augustus Hand
gave protection to a sex information pamphlet titled Sex
Side of Life, a pamphlet which had received wide accep-
tance from various religious, educational, and civic groups.
In finding the publication not obscene, Judge Hand looked
at the publication as a whole, not at the isolated words or
passages or the “incidental tendency to arouse sex im-
pulses”: “Any incidental tendency to arouse sex impulses
which such a pamphlet may perhaps have is apart from and
subordinate to its main effect.”*

In 1933, a New York judge took God’s Little Acre as a
whole in determining that the Caldwell book was not ob-
scene, but a year-and-a-half before the famous Ulysses
decision, Judge Greenspan wrote of God’s Little Acre:
“The book as a whole is very clearly not a work of pornog-
raphy. It is not necessary for the court to decide whether
it is an important work of literature. Its subject-matter
constitutes a legitimate field for literary effort and the
treatment is also legitimate. The court must consider the
book as a whole even though some paragraphs standing by
themselves might be objectionable.”* Judge Greenspan
cited the 1922 statement in Halsey asserting that a book
“must be considered broadly as a whole” and the test is
whether “not in certain passages but in its main purpose
and construction” the book is obscene.*

The Decline of Hicklin

By the time Judge Woolsey wrote his Ulysses opinion in
which he said that a book had to be judged by its effects
on the average person, not on the young or abnormal and
that a book had to be judged as a whole and not on iso-
lated passages, the underpinnings of Hicklin were consider-
ably weakened. In his now classic opinion, Judge Woolsey
contended that “reading ‘Ulysses’ in its entirety, as a book
must be read on such a test as this, did not tend to excite
sexual impulses or lustful thoughts, but that its net ef-
fect ... was only that of a somewhat tragic and very pow-
erful commentary on the inner lives of men and women.”
In addition to asserting that the work had to be considered
as a whole, Judge Woolsey argued that the law was con-
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cerned with the effects of a book “on a person with aver-
age sex instincts,”* not on the most susceptible person.
The government appealed, and Judges Learned Hand and
Augustus Hand of the Circuit Court of Appeals upheld the
Woolsey decision, and in doing so cited Judge Andrews,
who had said eleven years earlier in Halsey that “the effect
of the book as a whole is the test.” The cousins Hand said:
“The question in each case is whether a publication taken
as a whole has a libidinous effect. The book before us has
such portentous length, is written with such evident truth-
fulness in its depiction of certain types of humanity, and is
so little erotic in its result, that it does not fall within the
forbidden class.”””® But the word and the spirit of Hicklin
appeared in Judge Manton’s Ulysses dissent: “Who can
doubt the obscenity of this book after reading of the pages
referred to, which are too indecent to add as a footnote to
this opinion? Its characterization as obscene should be
quite unanimous by all who read it.”” Judge Manton’s com-
mitment to Hicklin was clearly revealed when he wrote
that “the tendency of the matter to deprave and corrupt
the morals of those whose minds are open to such influ-
ence and into whose hands the publication of this sort may
fall, has become the test thoroughly entrenched in the
federal courts.”* The government decided not to appeal to
the United States Supreme Court, and the two to one
decision stood, making available to the American public a
book which was soon to become a classic in literature.

Although books and films were being banned across the
country between the 1933 Ulysses decision and the 1957
Roth decision, the demise of Hicklin brought First Amend-
ment protection to materials which, in the last quarter of
the nineteenth century and the first quarter of the twenti-
eth, would have been declared obscene and hence sup-
pressed. By 1940, Judge Learned Hand could refer to the
1868 English test as “the old and abandoned standard of
Regina v. Hicklin.”** Also in 1940, the United States Court
of Appeals for the District of Columbia, in finding six
books entitled Nudism in Modern Life not obscene, refer-
red to the obsolete Hicklin: “ . .. the rule was applied to
those portions of the book charged to be obscene rather
than to the book as a whole. But more recently this stan-
dard has been repudiated, and for it has been substituted
the test that a book must be considered as a whole in its
effect, not upon any particular class, but upon all those
whom it is likely to reach.”*

As O. John Rogge has pointed out, “in the two decades
between Judge Woolsey’s ruling in Ulysses and the Su-
preme Court’s announcement of its prurient interest test in
Roth v. United States and Alberts v. California, there was
one opinion deserving of mention, that of Judge Curtis
Bok, later a member of the Pennsylvania Supreme Court,
in Commonwealth v. Gordon.”* Judge Bok concluded in
that 1949 decision that Erskine Caldwell’s God’s Little
Acre, James T. Farrell’s Studs Lonigan Trilogy and A
World I Never Made, William Faulkner’s Sanctuary and
Wild Palms, Calder Wallingham’s End as a Man, and Harold
Robbins’ Never Love a Stranger were not obscene. In his
well documented and well written opinion, Judge Bok
stated in a resume of the opinion:

Section 524 [of the Penal Code], for all its verbiage, is very
bare. The full weight of the legislative prohibition dangles from
the word “obscene” and its synonyms. Nowhere are these words
defined; nowhere is the danger to be expected of them stated;
nowhere is a standard of judgment set forth. I assume that “ob-

scenity” is expected to have a familiar and inherent meaning,
both as to what it is and as to what it does.



vi OBSCENITY AND FREEDOM OF EXPRESSION

It is my purpose to show that it has no such inherent mean-
ing; that different meanings given to it at different times are not
constant, either historically or legally; and that it is not consti-
tutionally indictable unless it takes the form of sexual impurity,
i.e., “dirt for dirt’s sake” and can be traced to actual criminal
behavior, either actual or demonstrably imminent. *’

While Judge Bok gave First Amendment protection to
the variety of books involved in Commonwealth v. Gor-
don, other courts in the 1940s were still declaring obscene
such works as D.H. Lawrence’s Lady Chatterley’s Lover
and Lillian Smith’s Strange Fruit. [see infra, People v. Dial
Press, Inc. (1944) and Commonuwealth v. Isenstadt (1945)]

Film and The First Amendment

During the first half of the twentieth century, the courts
had to deal not only with “obscene” written communica-
tion, but also with “obscenity” in the movies. The medium
of the film brought with it First Amendment questions
hitherto unknown to the courts. The films posed such
questions as: Are movies a form of communication? Do
films come under the protection of the First Amendment?
In the first film censorship case (1907), one dealing with
Chicago’s refusal to issue permits for the showing of The
James Boys and Night Riders, the Illinois Supreme Court
said nothing about the First Amendment and proceeded to
defend Chicago’s ordinance requiring permits issued by the
chief of police before films could be shown. The court’s
opinion reflected some class consciousness and discrimina-
tion:

The purpose of the ordinance is to secure decency and moral-
ity in the moving picture business, and that purpose falls within
the police power . . .. The ordinance applies to five and ten cent
theaters such as the complainants operate, and which, on ac-
count of the low price of admission, are frequented and patron-
ized by a large number of children, as well as by those of limited
means who do not attend the productions of plays and dramas
given in the regular theaters. The audiences include those classes
whose age, education, and situation in life specially entitle them
to protection against the evil influence of obscene and immoral
representations. The welfare of society demands that every ef-
fort of municipal authorities to afford such protection shall be
sustained, unless it is clear that some constitutional right is inter-
fered with.*®

When in 1915 the United States Supreme Court handed
down its first film censorship decision, a unanimous Court
decided that the First Amendment did not apply to films.
Justice Joseph McKenna declared in Mutual Film Corp. v.
Ohio: “It cannot be put out of view that the exhibition of
moving pictures is a business pure and simple, originated
and conducted for profit, like other spectacles, not to be
regarded, nor intended to be regarded by the Ohio consti-
tution, we think, as part of the press of the country or as
organs of public opinion.”*

Thirty-seven years passed before the United States Su-
preme Court decided another film censorship case, and
during those thirty-seven years “not only had censorial
excesses become commonplace and in obvious need of cor-
rection, but two other developments made it hard to ig-
nore motion pictures as a medium of speech. The first of
these was the technical and artistic advance of the medium
itself. The other was an expanding constitutional theory of
free speech in which the absence of the movies was increas-
ingly conspicuous.”*

In Burnstyn v. Wilson the high court finally decided in
1952 that films were included in the First Amendment

guarantees. The Court said: “It cannot be doubted that
motion pictures are a significant medium for the communi-
cation of ideas. They may affect public attitudes and be-
havior in a variety of ways, ranging from direct espousal of
a political or social doctrine to the subtle shaping of
thought which characterizes all artistic expression. The im-
portance of motion pictures as an organ of public opinion
is not lessened by the fact that they are designed to enter-
tain as well as to inform.”* The Court held unconstitu-
tional a New York statute which forbade the showing of
“sacrilegious” motion picture films: “Since the term ‘sacri-
legious’ is the sole standard under attack here, it is not
necessary for us to decide, for example, whether a state
may censor motion pictures under a clearly drawn statute
and applied to prevent the showing of obscene films. That
is a very different question from the one now before us.
We hold only that under the First and Fourteenth Amend-
ments a state may not ban a film on the basis of a censor’s
conclusion that it is ‘sacrilegious.’ >’

One year later, in 1953, the Court of Appeals of New
York refused to give First Amendment protection to the
film La Ronde which had been determined by New York
not to be entitled to licensing for public exhibition upon
the ground that it was “immoral” and “would tend to
corrupt morals.” The clear and present danger test which
had been used by Judge Bok in 1949 to protect the novels
involved in Commonuwealth v. Gordon was brought to
bear, diluted with the bad tendency test, in 1953 to deny
protection to the film La Ronde: “That a motion picture
which panders to base human emotions is a breeding
ground for sensuality, depravity, licentiousness and sexual
immorality can hardly be doubted. That these vices repre-
sent a ‘clear and present danger’ to the body social seems
manifestly clear. The danger to youth is self-evident.”*
The New York court saw “obvious” conclusions which
were not so clearly evident to other courts and justices:
“Although vulgar pornography is avoided, suggestive dia-
logue and action are present throughout and not merely
incidentally, depicting promiscuity as the natural and nor-
mal relation between the sexes, whether married or un-
married. Can we disagree with the judgment that such a
picture will tend to corrupt morals? To do so would close
our eyes to the obvious facts of life.”

In his concurring opinion to ban La Ronde, Judge Des-
mond demonstrated that in 1953 Hicklin was still taken
seriously by some judges: “The point is not that it [the
film] depicts immoral conduct—it glorifies and romanti-
cizes it, and conveys the idea that it is universal and inevi-
table. Are we as a court to say as matter of law that it does
not thus ‘tend to corrupt morals’? This court should hold
that the State of New York may prevent the publication of
such matter, the obvious tendency of which is ‘to deprave
or corrupt those minds open to such immoral influences,
and who might come into contact with it.””*

Judges Dye and Fuld of the New York Court of Appeals
disagreed with the court’s finding against La Ronde, Judge
Dye pointing out in his dissent that ‘“‘the term ‘immoral,’
as used in this pre- censorship statute, without more, af-
fords little help in advising the citizen of what constitutes
a violating offense.” Further, he saw no clear and present
danger: “Since reasonable men may differ on the import
and effect of ‘La Ronde,’ it follows that there is not a
‘clear and present danger’ sufficiently imminent to over-
ride the protection of the United States Constitution.”*

The United States Supreme Court reversed the New



York court’s judgment one year later, in 1954, with Jus-
tices Douglas and Black stating in a concurring opinion:
“Motion pictures are of course a different medium of ex-
pression than the public speech, the radio, the stage, the
novel, or the magazine. But the First Amendment draws
no distinction between the various methods of communi-
cating ideas. On occasion one may be more powerful or
effective than another.... The First and the Fourteenth
Amendments say that Congress and the States shall make
‘no law’ which abridges freedom of speech or of the press.
In order to sanction a system of censorship I would have
to say that ‘no Law’ does not mean what it says, that ‘no
law’ is qualified to mean ‘some’ laws. I cannot take that
step.”* As the selections in the section on film in this
book indicate, motion pictures have continued to be ob-
jects of censorship, including such films as Lady Chatter-
ley’s Lover, I 4m Curious—Yellow, Deep Throat, and
Carnal Knowledge.

The Roth Test

While for a century the state and lower federal courts
across the land had been deciding questions of obscenity,
the United States Supreme Court did not meet head on the
question of whether obscenity was protected by the First
Amendment until its Roth decision in 1957. Justice
Douglas presents in footnote four of his 1968 Ginsberg
dissent some reasons for the Supreme Court’s relatively
late consideration of this important constitutional ques-
tion: ‘... the issue ‘whether obscenity is utterance with-
in the area of protected speech and press’ was only ‘square-
ly presented’ to this Court for the first time in 1957.
Roth v. United States, 354 U.S. 476, 481. This is indeed
understandable, for the state legislatures have borne the
main burden in enacting laws dealing with ‘obscenity’; and
the strictures of the First Amendment were not applied to
them through the Fourteenth until comparatively late in
our history. In Gitlow v. New York, 268 U.S. 652, decided
in 1925, the Court assumed that the right of free speech
was among the freedoms protected against state infringe-
ment by the Due Process Clause of the Fourteenth Amend-
ment.”” In Roth the Supreme Court rejected the Hicklin
test and presented its ‘“‘new” test for obscenity: “Whether
to the average person, applying contemporary community
standards, the dominant theme of the material taken as a
whole appeals to prurient interest.”*® The Court declared
that “obscenity is not within the area of constitutionally
protected speech’; that ‘‘sex and obscenity are not synon-
ymous”; that “obscene material is material which deals
with sex in a manner appealing to prurient interest”; that
“the federal obscenity statute punishing the use of the
mails for obscene materials is a proper exercise of the
postal powers delegated to Congress.” At the same time
that the Court upheld the convictions of Roth and Alberts,
Roth for his violation of a federal obscenity statute, and
Alberts for his violation of a California obscenity statute,
it enunciated what became known as the Roth test, a test
which was to influence obscenity decisions for years to
come.

Justice Douglas, with whom Justice Black concurred,
wrote a strong dissent beginning with: “When we sustain
these convictions, we make the legality of a publication
turn on the purity of thought which a book or tract instills
in the mind of the reader. I do not think we can approve
that standard and be faithful to the command of the First
Amendment, which by its terms is a restraint on Congress,
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and which by the Fourteenth is a restraint on the States.”
Douglas was concerned that it was the arousal of sexual
thoughts, and not human action and conduct, which the
Court was attempting to control. “The absence of depend-
able information on the effect of obscene literature on
human conduct should make us wary,” wrote Douglas
after reviewing some studies which were inconclusive
about the relationship between anti-social sexual behavior
and exposure to sex literature. Douglas concluded his dis-
sent: “I would give the broad sweep of the First Amend-
ment full support. I have the same confidence in the abili-
ty of our people to reject noxious literature as I have in
their capacity to sort out the true from the false in theo-
logy, economics, politics, or any other field.”*

There were no dissenting opinions when four months
earlier the Court reversed the conviction of a Detroit book-
seller who had been convicted of violating a Michigan sta-
tute which “made it an offense for him to make available
for the general reading public...a book that the trial
judge found to have a potentionally deleterious influence
on youth.”™ Justice Frankfurter, delivering the opinion of
the Court, wrote:

It is clear on the record that appellant was convicted because
Michigan . . . made it an offense for him to make available for
the general reading public (and he in fact sold to a police officer)
a book that the trial judge found to have a potentionally
deleterious influence on youth. The State insists that, by thus
quarantining the general reading public against books not too
rugged for grown men and women in order to shield juvenile
innocence, it is exercising its power to promote the general wel-
fare. Surely, this is to burn the house to roast the pig .. ..

We have before us legislation not reasonably restricted to the
evil with which it is said to deal. The incidence of this enact-
ment is to reduce the adult population of Michigan to reading
only what is fit for children.”

This decision of February 25, 1957 was a prelude to the
June 24, 1957 Roth decision. In Butler v. Michigan, the
Supreme Court rejected the “‘most susceptible person” ele-
ment of Hicklin, and then in Roth, the Court rejected
Hichlin outright.

The Roth test brought with it the problems of deciding
who constituted the ‘‘average person’; what constituted
“contemporary community standards,” “prurient inter-
est,” and ‘“‘redeeming social importance.” While “‘redeem-
ing social importance” did not appear in the definition
itself, Justice Brennan stated in the Court’s opinion that
“all ideas having even the slightest redeeming social impor-
tance— unorthodox ideas, controversial ideas, even ideas
hateful to the prevailing climate of opinion—have the full
protection of the guaranties.... But implicit in the his-
tory of the First Amendment is the rejection of obscenity
as utterly without redeeming social importance.””

The decade following Roth saw the Court deciding a
number of obscenity cases, but the question of what con-
stituted obscenity and whether it was protected by the
First Amendment remained only partially answered in the
scores of concurring and dissening opinions written by dif-
ferent justices who had their different views on obscenity
and speech. On March 21, 1966, the Court reached some
kind of a record when, in deciding three obscenity cases,
fourteen different opinions were written by seven different
justices. Justice Harlan wrote in 1967 that “the subject of
obscenity has produced a variety of views among the mem-
bers of the Court unmatched in any other course of consti-
tutional adjudications.”” In a footnote to this assertion,
Harlan notes with documentation that “in the 13 obsceni-
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ty cases since Roth in which a signed opinion was written
for the Court, there have been a total of 55 separate opin-
ions among the Justices.”

The various phrases and terms in the Roth test from the
outset caused problems and in fact were reinterpreted as
the years passed.

Average person

It was twenty-four years before Roth that Judge Wool-
sey, in protecting Ulysses, said: ‘“‘Whether a particular
book would tend to excite such [sex] impulses and
thoughts must be tested by the Court’s opinion as to its
effect on a person with average sex instincts— what the
French would call l’homme moyen sensuel—who plays in
this branch of legal inquiry, the same role of hypothetical
reagent as does the °‘reasonable man’ in the law of
torts....”” Some light is thrown on the Roth court’s
conception of the ‘“‘average person” when it expressed
satisfaction with the Roth trial judge’s instructing the jury
as follows: ... the test is not whether it would arouse
sexual desires or sexual impure thoughts in those compris-
ing a particular segment of the community, the young, the
immature or the highly prudish or would leave another
segment, the scientific or highly educated or the so-called
worldly-wise and sophisticated indifferent and un-
moved.””

In 1966, however, the Supreme Court decided in Mish-
kin v. New York that materials could be suppressed, not
for their effects on the ‘“average person” in the communi-
ty, but on a specified group for whom the materials were
prepared or to whom the materials were directed. Edward
Mishkin had argued that the books he had prepared and
distributed could not be considered “obscene” since they
did not appeal to the prurient interest of the “average
person.” The Mishkin materials dealt with sadism, maso-
chism, fetishism, and homosexuality, and hence, it was
argued, not likely to appeal to the “average person’s” pru-
rient interest. Justice Brennan, however, in upholding
Mishkin’s conviction, said: “Where the material is designed
for and primarily disseminated to a clearly defined deviant
sexual group rather than the public at large, the prurient-
appeal requirement of the Roth test is satisfied if the
dominant theme of the material taken as a whole appeals
to the prurient interest in sex of the members of that
group.”™ Apparently concerned that some persons might
see this as a throwback to Hicklin, Justice Brennan ex-
plained: “We adjust the prurient- appeal requirement to
social realities by permitting the appeal of this type of
material to be assessed in terms of the sexual interests of
its intended and probable recipient group: and since our
holding requires that the recipient group be defined with
more specificity than in terms of sexually immature per-
sons, it also avoids the inadequacy of the most-susceptible-
person facet of the Hicklin test.””

Contemporary Community Standards

While the Justices spoke in Roth of ‘“‘contemporary
community standards,” they by no means defined what
that “community” constituted. Was the Court speaking of
a national community, a state community, a county, a
city, a borough? In 1962, the Court decided to give First
Amendment protection to several magazines titled Manual,
Trim, and Grecian Guild Pictorial, magazines consisting
mostly of photographs of nude or near nude male models
accompanied with the names of the models and photog-

raphers. Justice Harlan announced the judgment of the
Court and said in an opinion in which Justice Stewart
joined: “We think that the proper test under this federal
statute, reaching as it does to all parts of the United States
whose population reflects many different ethnic and cul-
tural backgrounds, is a national standard of decency. We
need not decide whether Congress could constitutionally
prescribe a lesser geographical framework for judging this
issue which would not have the intolerable consequence of
denying some sections of the country access to material,
there deemed acceptable, which in others might be con-
sidered offensive to prevailing community standards of de-
cency.””™ In 1964, Justice Brennan delivered an opinion in
Jacobellis v. Ohio, in which Justice Goldberg joined, argu-
ing that a proper reading of Roth meant that the com-
munity was to be defined as a ‘“national community.”
Brennan wrote: “We thus reaffirm the position taken in
Roth to the effect that the constitutional status of an
allegedly obscene work must be determined on the basis of
a national standard. It is, after all, a national Constitution
we are expounding.”” Then Chief Justice Earl Warren ar-
gued in his dissenting opinion that in Roth the Court
meant to define ‘“‘community” to mean “community’’: “It
is my belief that when the Court said in Roth that obsceni-
ty is to be defined by reference to ‘community standards,’
it meant community standards—not a national standard as
is sometimes argued. I believe there is no provable ‘nation-
al standard’ and perhaps there should be none.”*

While the federal courts and some state courts have re-
lied on the “national standard,” a few states have defined
the community as the city or the area in which the sale of
the material occurred. In 1968, the California Supreme
Court, in giving First Amendment protection to topless
dancing, opted for the “State of California” as the “com-
munity.” The California court devoted a significant part of
its opinion to a discussion of “community standards” and
explained why in the topless dancing case the state was the
appropriate community, whereas in other cases a national
standard would be called for:

The strongest argument in support of a national community,
that a non-national standard would produce the “intolerable
consequence of denying some sections of the country access to
material, there deemed acceptable, which in others might be
considered offensive to prevailing community standards of de-
cency ...,” does not apply with any force to the instant fact
situation. Evaluation of “speech” that is designed for nation-
wide dissemination, such as books or films, according to a non-
national community standard might well unduly deter expres-
sion in the first instance and thus run afoul of First Amendment
guarantees. But we need not, in the instant case, reconcile this
contention with the practical problems of producing evidence of
national standards. Iser’s dancing is purely local in nature, a
subject matter obviously not intended for nationwide dissemina-
tion. Since the decision as to whether to stage a ““topless” dance
rests solely on local considerations, the problem that unduly
restrictive local standards may interfere with dissemination of
and ‘“‘access to [such] material” as books or film does not arise
in the instant case. ®

Books and films, however, were the materials which the
United States Supreme Court found obscene and not pro-
tected “speech” using a non-national community standard
on June 21, 1973. Chief Justice Warren Burger, speaking
for the majority in Miller v. California, said: “Under a
national Constitution, fundamental First Amendment
limitations on the powers of the States do not vary from
community to community, but this does not mean that
there are, or should or can be, fixed, uniform national



standards of precisely what appeals to the ‘prurient inter-
est’ or is ‘patently offensive.” ”** After citing from Justice
Warren’s Jacobellis dissent, Burger declared that “it is
neither realistic nor constitutionally sound to read the
First Amendment as requiring that the people of Maine or
Mississippi accept public depiction of conduct found toler-
able in Las Vegas or New York City.”* In his Miller dis-
sent, Justice Douglas, arguing for First Amendment protec-
tion for “offensive” speech, countered: “The idea that the
First Amendment permits government to ban publications
that are ‘offensive’ to some people puts an ominous gloss
on freedom of the press. That test would make it possible
to ban any paper or any journal or magazine in some be-
nighted place . . . . The idea that the First Amendment
permits punishment for ideas that are ‘offensive’ to the
particular judge or jury sitting in judgment is astounding.
No greater leveler of speech or literature has ever been
designed. To give the power to the censor, as we do today,
is to make a sharp and radical break with the traditions of
a free society. The First Amendment was not fashioned as
a vehicle for dispensing tranquilizers to the people.”™

Prurient Interest

In Roth, the Court defined “prurient interest” as that
which has ‘““a tendency to excite lustful thoughts”; “pruri-
ent interest,” the majority said, was ‘‘a shameful or morbid
interest in nudity, sex, or excretion....” The Court as-
serted that material charged as obscene had to be taken as
a whole in determining its prurient interest appeal. Sex and
obscenity, said the Court, “are not synonymous.”

Two years after Roth, the high court had to decide
whether the State of New York could legally censor the
film Lady Chatterley’s Lover. New York had refused to
grant a license for the exhibition of the film on the ground
that “the whole theme of this motion picture is immoral
under said law, for that theme is the presentation of adul-
tery as a desirable, acceptable and proper pattern of behav-
ior.” In finding for the film, the United States Supreme
Court pointed out in 1959 that obscenity and *sexual im-
morality” are not the same thing. What New York had
done, said Justice Stewart, was *“‘to prevent the exhibition
of a motion picture because that picture advocates an
idea—that adultery under certain circumstances may be
proper behavior. Yet the First Amendment’s basic guaran-
tee is of freedom to advocate ideas. The State, quite sim-
ply, has thus struck at the very heart of constitutionally
protected liberty.”*

In finding Ralph Ginzburg’s publications Liaison, The
Housewife’s Handbook on Selective Promiscuity, and Eros
unprotected speech, the United States District Court in
Pennsylvania said in 1963 that “‘pruriency is required and
is defined as an itching, longing morbid or shameful sexual
desire . . . . When material creates in the reader shame and
guilt feelings simultaneously with sexual arousal, the result
is usually obscenity. The material listed above clearly qual-
ifies. There is no notable distinction between the aforesaid,
taking each one as a whole, and the admittedly obscene
material which was in evidence for comparison pur-
poses.”™ In affirming the District Court’s judgments a-
gainst Ginzburg, the United States Court of Appeals stated
in 1964 that “from our own close reading and scrutiny of
Eros, its basic material predominantly appeals to prurient
interest; it is on its face offensive to present day national
community standards, and it has no artistic or social val-
ue.” Liaison and Handbook were similarly declared ob-
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scene because the court found that the appeal of the pub-
lications was “directed to the prurient interest of the aver-
age person in the national community.” When the United
States Supreme Court found against Ginzburg in 1966, it
did so on the basis of the manner in which the publications
were advertised. “The deliberate representation of peti-
tioners’ publications as erotically arousing,” said the
Court, “stimulated the reader to accept them as prurient;
he looks for titillations not for saving intellectual con-
tent.... Where the purveyor’s sole emphasis is on the
sexually provocative aspects of his publications, that fact
may be decisive in the determination of obscenity. Certain-
ly in a prosecution which, as here, does not necessarily
imply suppression of the materials involved, the fact that
they originate or are used as a subject of pandering is
relevant to the application of the Roth test.”” The court
has said, in effect, that if the alleged obscene material
cannot be shown to be obscene under the Roth test, the
manner in which the material is advertised (i.e., pandering)
can determine whether it will be held to appeal to prurient
interest. In his Ginzburg dissent, Justice Black attacked the
criterion of “prurient interest’: “It seems quite apparent
to me that human beings, serving either as judges or jurors,
could not be expected to give any sort of decision on this
element which would even remotely promise any kind of
uniformity in the enforcement of this law. What conclu-
sion an individual, be he judge or juror, would reach about
whether the material appeals to ‘prurient interest in sex’
would depend largely in the long run not upon testimony
of witnesses such as can be given in ordinary criminal cases
where conduct is under scrutiny, but would depend to a
large extent upon the judge’s or juror’s personality, habits,
inclinations, attitudes, and other individual characteristics.
In one community or in one courthouse a matter would be
condemned as obscene under this so-called criterion but in
another community, maybe only a few miles away, or in
another courthouse in the same community, the material
could be given a clean bill of health.”®

Redeeming Social Value

In Roth, Justice Brennan, in delivering the opinion of
the Court, said that ‘“all ideas having even the slightest
redeeming social importance . .. have the full protection
of the guaranties, unless excludable because they encroach
upon the limited area of more important interests. But
implicit in the history of the First Amendment is the rejec-
tion of obscenity as utterly without redeeming social im-
portance.”

In 1965, when the Supreme Judicial Court of Massachu-
setts found John Cleland’s Memoirs of a Woman of Plea-
sure obscene, it asserted that there was no doubt that the
dominant theme of the book appeals to prurient interests.
The Massachusetts court also found the book to be “utter-
ly without social importance”: “We are mindful that there
was expert testimony, much of which was strained, to the
effect that Memoirs is a structural novel with literary
merit; that the book displays a skill in characterization and
a gift for comedy; that it plays a part in the history of the
development of the English novel; and that it contains a
moral, namely, that sex with love is superior to sex in a
brothel. But the fact that the testimony may indicate this
book has some minimal literary value does not mean it is
of any social importance. We do not interpret the ‘social
importance’ test as requiring that a book which appeals to
prurient interest and is patently offensive must be unquali-
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fiedly worthless before it can be deemed obscene.”* The
United States Supreme Court disagreed, and in giving First
Amendment protection to Fanny Hill, Justice Brennan
wrote: “The Supreme Judicial Court erred in holding that
a book need not be ‘unqualifiedly worthless before it can
be deemed obscene.” A book cannot be proscribed unless it
is found to be utterly [the Court’s emphasis] without re-
deeming social value. This is so even though the book is
found to possess the requisite prurient appeal and to be
patently offensive.”” To find material obscene, said Bren-
nan, three elements were required to coalesce: *...it
must be established that (a) the dominant theme of the
material taken as a whole appeals to prurient interest in
sex; (b) the material is patently offensive because it af-
fronts contemporary community standards relating to the
description or representation of sexual matters; and (c) the
material is utterly without redeeming social value.” In the
case of Memotrs, no such coalescing took place. The Mem-
oirs test protected a publication which, while it may have
appealed to prurient interest and may have been patently
offensive to community standards, was saved because of its
redeeming social value. Leon Friedman, attorney and writ-
er, in 1966 optimistically saw progress in the Memoirs test:
“In the Fanny Hill case the Supreme Court established a
rule that can stay with us for many years to come. By
making clear that no book, picture or printed matter of
any kind can be proscribed unless it is utterly and com-
pletely without redeeming social value, the Court has made
an intelligent step forward.””

Erosion of Roth

Seven years later, on June 21, 1973, Chief Justice Bur-
ger, speaking for the majority of the Court in Miller v.
California, rejected the “redeeming social value” test: “We
do not adopt as a constitutional standard the ‘utterly with-
out redeeming social value’ test of Memoirs v. Massachu-
setts . . . ; that concept has never commanded the adher-
ence of more than three Justices at one time.”” The Court
then added one of its own guidelines for determining ob-
scenity: “(c) whether the work, taken as a whole, lacks
serious literary, artistic, political or scientific value.””

In the Home

While the Court had said quite pointedly in Roth that
obscenity is not in the area of protected speech, in 1969
the high court decided in Stanley v. Georgia that the pri-
vate possession and viewing of obscene materials within
one’s own home are constitutionally protected. ‘‘Prurient
interest,” ‘“redeeming social value,” and “patently offen-
sive” were not relevant in the privacy of one’s own home.
The entire Court decided for Stanley, who had been con-
victed for knowingly possessing in his home obscene mat-
ter in violation of Georgia law. Justice Marshall dealt with
the question of the Roth declaration of no First Amend-
ment protection for obscenity and the Stanley declaration
of protection of obscene materials by pointing out that
Roth and subsequent obscenity cases “dealt with the pow-
er of the State and Federal Governments to prohibit or
regulate certain public actions taken or intended to be
taken with respect to obscene matter.”* The Court empha-
sized in Stanley the right of individuals to read or view
what they wished within the confines of their home:
“Whatever may be the justifications for other statutes re-
gulating obscenity, we do not think they reach into the
privacy of one’s own home. If the First Amendment means
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anything, it means that a State has no business telling a
man, sitting alone in his own house, what books he may
read or what films he may watch. Our whole constitutional
heritage rebels at the thought of giving government the
power to control men’s minds.” But the states’ power to
“regulate” obscenity remained: “We hold that the First
and Fourteenth Amendments prohibit making mere pos-
session of obscene material a crime. Roth and the cases
following that decision are not impaired by today’s hold-
ing. As we have said, the States retain broad power to
regulate obscenity; that power simply does not extend to
mere possession by the individual in the privacy of his own
home.”*

Two years after Stanley, the Court reiterated the power
of the State or Federal Governments to restrict the sale,
distribution, and transportation of obscene materials. In
United States v. Thirty Seven Photographs, the Court
found against Milton Luros, who had upon his return from
Europe brought back with him thirty seven photographs in
his luggage. The photographs were declared obscene by the
customs agents and the Supreme Court decided that “‘ob-
scene materials may be removed from the channels of com-
merce when discovered in the luggage of a returning for-
eign traveler even though intended solely for his private
use. That the private user under Stanley may not be pro-
secuted for possession of obscenity in his home does not
mean that he is entitled to import it from abroad free from
the power of Congress to exclude noxious articles from
commerce. Stanley’s emphasis was on the freedom of
thought and mind in the privacy of the home. But a port of
entry is not a traveler’s home.””*

In his Thirty Seven Photographs dissent, Justice Black
argued that this decision of the Court did not square with
Stanley: “It would seem to me that if a citizen had a right
to possess ‘obscene’ material in the privacy of his home he
should have the right to receive it voluntarily through the
mail. Certainly when a man legally purchases such material
abroad he should be able to bring it with him through
customs to read later in his home. The mere act of impor-
tation for private use can hardly be more offensive to oth-
ers than is private perusal in one’s home. The right to read
and view any literature and pictures at home is hollow
indeed if it does not include the right to carry that materi-
al privately in one’s luggage when entering the country.”
Justice Black rather sardonically declared: “Since the plu-
rality opinion offers no plausible reason to distinguish pri-
vate possession of ‘obscenity’ from importation for private
use, I can only conclude that at least four members of the
Court would overrule Stanley. Or perhaps in the future
that case will be recognized as good law only when a man
writes salacious books in his attic, prints them in his base-
ment, and reads them in his living room.”*’

On May 3, 1971, the same day that Thirty Seven Photo-
graphs was decided, the high court reversed a District
Court judgment for Norman Reidel, who had been in-
dicted for mailing a booklet titled The True Facts ‘About
Imported Pornography. The District Court had dismissed
the indictment, relying heavily on Stanley. The govern-
ment took the case to the Supreme Court, which asserted
through the majority opinion that “nothing in Stanley
questioned the validity of Roth insofar as the distribution
of obscene material was concerned. Clearly the Court had
no thought of questioning the validity of §1461 as applied
to those who, like Reidel, are routinely disseminating ob-
scenity through the mails and who have no claim, and



could make none, about unwanted governmental intru-
sions into the privacy of their home.”* While Justice Mar-
shall concurred in the Court’s Reidel judgment, he dis-
sented in Thirty Seven Photographs, pointing out that “al-
though claimant [Luros] stipulated that he intended to
use some of the photographs to illustrate a book which
would be later distributed commercially, the seized items
were then in his purely private possession and threatened
neither children nor anyone else. In my view, the Govern-
ment has ample opportunity to protect its valid interests if
and when commercial distribution should take place.””

One month after the Court decided Thirty Seven Photo-
graphs and Reidel, it gave protection to a kind of “ob-
scene” speech with which it had previously not been con-
fronted: nonerotic “obscenity.” Paul Cohen had been con-
victed for violating a California statute for his wearing in
public a jacket on the back of which appeared the words
“Fuck the Draft.”’ Cohen had appeared in the Los Angeles
courthouse corridor wearing the jacket which carried his
clearly visible message informing the public of his feelings
against the draft and, he said, against the Vietnam war.
While the word “fuck” had appeared in Cohen’s “speech,”
the United States Supreme Court, speaking through Justice
Harlan, decided that this was not an obscenity case:
“Whatever else may be necessary to give rise to the States’
broader power to prohibit obscene expression, such ex-
pression must be, in some significant way erotic....It
cannot plausibly be maintained that this vulgar allusion to
the Selective Service System would conjure up such
psychic stimulation in anyone likely to be confronted with
Cohen’s crudely defaced jacket.”'® Justices Blackmun,
Black, and Burger dissented, claiming that “Cohen’s absurd
and immature antic...was mainly conduct and little
speech.”'

In subsequent cases dealing with *“obscene” words and
phrases in political speech, the Court divided clearly, with
the Nixon appointees consistently refusing to give such
“obscenities” First Amendment protection. On June 26,
1972, the Court vacated three judgments and remanded
for reconsideration in Rosenfeld v. New Jersey, Lewis v.
City of New Orleans, and Brown v. Oklahoma, all dealing
with convictions based upon “obscene” language spoken
before individuals and audiences. In all three cases, the
Nixon appointees, Burger, Blackmun, Powell, and Rehn-
quist, dissented, arguing that the “obscene” language in-
volved was not protected speech. Justice Powell left the
Nixon camp, and joined the majority (Brennan, Douglas,
Marshall, Stewart, and White) in Brown because “the
papers filed in this case indicate that the language for
which appellant was prosecuted was used in a political
meeting to which appellant had been invited to present the
Black Panther viewpoint. In these circumstances language
of the character charged might well have been anticipated
by the audience.”*”* Brown had spoken to a large audience
gathered in the University of Tulsa chapel, and during a
question period, he referred to some policemen as ‘“mother-
fucking fascist pig cops’’ and to a particular police officer as
that “black motherfucking pig.” He had been convicted of
violating an Oklahoma statute that prohibited the utter-
ance of “any obscene or lascivious language or word in any
public place, or in the presence of females.”

While Powell left the Nixon ranks in finding for Brown,
he wrote a dissenting opinion in Rosenfeld, joined by Bur-
ger and Blackmun. Rosenfeld had been convicted of vio-
lating a New Jersey statute prohibiting the utterance of
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“loud and offensive or profane or indecent language in any
public street or other meeting place”. Rosenfeld had used
the term “motherfucking” at a public school board meeting
to describe teachers, the school board, the town, and the
United States. The meeting was attended by about one-
hundred-fifty people, approximately forty of whom were
children and twenty-five women.'® In his arguments to
deny First Amendment protection to Rosenfeld, Justice
Powell wrote that the exception to First Amendment pro-
tection “extends to the willful use of scurrilous language
calculated to offend the sensibilities of an unwilling audi-
ence.” Powell saw the use of such language an erosion on
civilized society: “One of the hallmarks of a civilized soci-
ety is the level and quality of discourse. We have witnessed
in recent years a disquieting deterioration in standards of
taste and civility in speech . ... The shock and sense of
affront, and sometimes the injury to mind and spirit, can
be as great from words as from some physical attacks.”**
Justice Burger also saw the toleration of such language as a
contributing factor to the retrogression of liberty and civil-
ization. In his dissent, Burger, joined by Blackmun and
Rehnquist, declared: “In Rosenfeld’s case. .. civilized
people attending such a meeting with wives and children
would not likely have an instantaneous violent response,
but it does not unduly tax the imagination to think that
some justifiably outraged parent whose family were ex-
posed to the foul mouthings of the speaker would ‘meet
h'{m outside’ and, either alone or with others, resort to the
19th century’s vigorous modes of dealing with such
people. I cannot see these holdings as an ‘advance’ in hu-
man liberty but rather a retrogression to what men have
struggled to escape for a long time.” The “retrogression”
of which Burger speaks is not clearly defined,

On March 3, 1973, the United States Supreme Court
decided in Papish v. The Board of Curators of the Universi-
ty of Missouri that graduate student Papish, who had been
expelled from the University of Missouri for distributing
an underground newspaper which had on its cover a police-
man raping the Statue of Liberty and the Goddess of Jus-
tice and which had an article titled ‘M----- f----- Acquitted,”
had been illegally expelled, and the Court ordered that she
be reinstated as a student at the University. The Court said
that “the mere dissemination of ideas—no matter how of-
fensive to good taste—on a state university campus may
not be shut off in the name alone of ‘conventions of de-
cency.” Other precedents of this Court make it equally
clear that neither the political cartoon nor the headline
story involved in this case can be labelled as constitutional-
ly obscene or otherwise unprotected.”'* Justice Burger,
along with Blackmun and Rehnquist, dissented, arguing
that “a university is not merely an arena for the discussion
of ideas by students and faculty; it is also an institution
where individuals learn to express themselves in acceptable
and civil terms.””**

But since the famous 1969 Tinker decision in which the
United States Supreme Court found for three school chil-
dren who had been suspended from school for wearing
black armbands to protest the war in Vietnam, lower
courts have heeded Justice Fortas’s position in Tinker that
“First Amendment rights, applied in light of the special
characteristics of the school environment, are available to
teachers and students. It can hardly be argued that either
students or teachers shed their constitutional rights to free-
dom of speech or expression at the schoolhouse gate.”*’

In 1973, the United States Court of Appeals, Seventh
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District, decided that the inclusion of “earthy” words in
the unofficial student newspaper Corn Cob Curtain dis-
tributed at Indianapolis high schools did not constitute
“obscenity.” The court said: “In the first place, the issues
of the Corn Cob Curtain in the record are very far from
obscene in the legal sense. A few earthy words relating to
bodily functions and sexual intercourse are used in the
copies of the newspaper in the record. Usually they appear
as expletives or at some similar level . . . . These issues con-
tain"no material which is in any significant way erotic,
sexually explicit, or which could plausibly be said to ap-
peal to the prurient interest of adult or minor.”'*

In a case involving a high school teacher who had been
suspended for assigning to his senior English class an Atlan-
tic magazine article on dissent and protest which included
“a vulgar term for an incestuous son,” the federal court
found for the teacher, declaring: “We do not question the
good faith of the defendants [Ipswich, Massachusetts Pub-
lic School Committee] in believing that some parents have
been offended. With the greatest of respect to such par-
ents, their sensibilities are not the full measure of what is a
proper education.”'” And in 1973, the California Supreme
Court found for a teacher who had been “terminated” by
the Governing Board of the Torrance School District in
California because he had read to his tenth grade English
class a short story which “contained language . . . deemed
objectionable by South High’s principal—including a slang
expression for an incestuous son.”* In finding for the
teacher, a Catholic priest on leave of absence from the
Church, the California court said: “Lindros was obviously
trying to teach his students that in writing creative com-
positions the author must attempt to put those words in
the mouths of his characters that belong there. The blas-
phemous epithet must fit the emotional outburst of the
speaker. To isolate the epithet and to condemn the teacher
is to miss the function of expressive writing. In sum, we
could not impose upon teachers of writing, as a matter of
law, that they must tell and teach their students that in
depicting the jargon of the ghetto, the slum, or the barrack
room, characters must speak in the pedantry of Edwardian
English.”*"

Justices Burger, Blackmun, and Rehnquist, however,
have used the argument that to allow the use of “obsceni-
ty” in our schools will lead to a disenchantment of the
citizenry and legislators with education. In addition
to writing his own Papish dissent, Burger joined with
Blackmun in the Rehnquist dissent in which the latter ar-
gued for upholding the expulsion of Papish on the basis of
the negative effects her “speech” and slow progress toward
her degree would have on taxpayers and legislators: “The
system of tax supported public universities which has
grown up in this country is one of its truly great accom-
plishments; if they are to continue to grow and thrive to
serve an expanding population, they must have something
more than the grudging support of taxpayers and legisla-
tors. But one can scarcely blame the latter, if told by the
Court that their only function is to supply tax money for
the operation of the University, the ‘disenchantment’ may
reach such a point that they doubt the game is worth the
candle.”"* But as the Keefe court stated: “with the greatest
of respect to such parents, their sensibilities are not the full
measure of what is a proper education.” Under the restric-
tive conditions espoused by Burger, Blackmun, and Rehn-
quist an educational institution cannot fully perform its
important function of discovering the truth and following

it wherever it may lead. The path to truth and creativity is
not always paved with the most “acceptable” and “civil”
language. As the California Supreme Court declared in
Lindros, characters in creative writing do not all speak the
“pedantry of Edwardian English.”

Broadcasting

While the courts have spoken on obscenity in the
schoolhouse and on the use of obscenity in books, films,
periodicals, drama, and dance, they have had little to say
about obscenity on radio and television. In the area of
radio broadcasting, the Federal Communications Act pro-
vides that “nothing in this Act shall be understood or con-
strued to give the Commission the power of censorship
over the radio communications or signals transmitted by
any radio station, and no regulation or condition shall be
promulgated or fixed by the Commission which shall inter-
fere with the right of free speech by means of radio com-
munication.”"** However, while the FCC asserts this pro-
tection of freedom of speech, the United States Criminal
Code (18 U.S.C.§1464) provides that “whoever utters any
obscene, indecent, or profane language by means of radio
communications shall be fined not more than $10,000 or
imprisoned not more than two years or both.” In 1934,
the FCC was given the power to grant broadcast licenses
“if public convenience, interest, or necessity will be served
thereby.”*** While the courts have decided obscenity cases
related to the other media, it has been the FCC which
has handled cases arising out of the use of obscenity on
radio. The FCC itself has noted: “The legal considera-
tions applicable to 18 U.S.C.§1464 are not clear, because
of the dearth of court decisions dealing with this sec-
tion.”"* In 1970, FCC Commissioner Nicholas Johnson
pointed out in a case in which the Commission fined a
station for broadcasting ‘‘obscene” material that there was
a lack of precedents and research in this area of speech:
“Groups in this country interested in civil liberties and
speech freedoms should understand that the Commission
today enters a new and untested area of federal censor-
ship—censorship over the-words, thoughts and ideas that
can be conveyed over the most powerful medium of com-
munication known to man: the broadcasting medium. To
my knowledge, there are no judicial precedents, no law
review articles, no FCC decisions, and no scholarly think-
ing that even attempt to define the standards of permis-
sible free speech for the broadcasting medium.”"*

In a 1970 decision to penalize a radio station for broad-
casting the words “fuck’ and “shit” (used in a phrase such
as “political change is so fucking slow”), the FCC said
that ““there is no precedent, judicial or administrative, for
this case.”"” In a 1962 case the FCC refused to renew
the license of a Kingstree, South Carolina radio station
partly on the basis of broadcasted “obscenity,” and while
bringing Roth to bear in its decision, the FCC was un-
comfortable about applying the Roth test to radio broad-
casting: “The field of broadcast regulation is perhaps an
area as ill adapted as any for employment of the Roth test.
First, it must be remembered that, unlike the acquisition
of books and pictures, broadcast material is available at the
flick of a switch to young and old alike, to the sensitive
and the indifferent, to the sophisticated and the credulous.
Further, broadcast material is delivered on a route com-
monly owned by the public on a vehicle especially licensed
to serve them and is received on property owned by the
consignee. In short, there is a universality of utility and a



public stake present in broadcasting wholly lacking in the
kind of thing that was involved in Roth.”**The FCC
rejected the radio station’s contention that the Roth test
needed to be applied to determine whether the broadcast
materials were protected by the First Amendment. The
Commission examiner concluded ‘“‘that even under the
Roth test the Walker broadcasts here at issue are obscene
and indecent and, a fortiori, coarse, vulgar, suggestive, and
susceptible of indecent double meaning. Without employ-
ing the Roth test, he holds the material in question ob-
scene and indecent on its face.”*

In a case involving the renewal of licenses for station
KPFA-FM (Berkeley), KPFB (Educational FM, Berkeley),
and WBAI-FM (New York), the FCC considered the
complaints it had received about the broadcasting of some
poems by Lawrence Ferlinghetti, The Zoo Story by Ed-
ward Albee, Live and Let Live (a discussion of homosex-
uality by eight homosexuals), Ballad of the Despairing
Husband read by the author, Robert Creely, and some
readings from The Kid, an unfinished novel by Edward
Pomerantz. In deciding to grant the license renewals, the
FCC declared: “We recognize that as shown by the com-
plaints here, such provocative programming as here in-
volved may offend some listeners. But this does not mean
that those offended have the right, through the Commis-
sion’s licensing power, to rule such programming off the
airwaves. Were this the case, only the wholly inoffensive,
the bland, could gain access to the radio microphone or
TV camera. No such drastic curtailment can be counte-
nanced under the Constitution, the Communications Act,
or the Commission’s policy . . .. ”'* While concurring with
the Commission’s action in granting renewals to the Paci-
fica Foundation stations invelved in this case, Commis-
sioner Robert E. Lee was moved to say in a concurring
statement: “The airing of a program dealing with sexual
aberrations is not to my mind, per se, a violation of good
taste nor contrary to the public interest. When these sub-
jects are discussed by physicians and sociologists, it is con-
ceivable that the public would benefit. But a panel of eight
homosexuals discussing their experiences and past history
does not approach the treatment of a delicate subject one
could expect by a responsible broadcaster. A microphone
in a bordello, during slack hours, could give us similar in-
formation on a related subject. Such programs obviously
designed to be lurid and to stir the public curiosity, have
little place on the air.”” Commissioner Lee concluded: ““I
do not hold myself to be either a moralist or a judge of
taste. Least of all do I have a clear understanding of what
may constitute obscenity in broadcasting.”**

In 1970, the FCC granted the Seattle FM station
KRAB a one-year renewal of its license instead of the usual
three-year renewal on the basis of complaints of obscene
language being aired over KRAB. The Seattle station filed
a petition asking the FCC to reconsider and to grant the
full three year renewal, which it did in 1971. In so doing,
the FCC stated: “We cannot emphasize too strongly that
while KRAB did broadcast a few programs that included
some language offensive to some people, they did not do
so with any intent to give offense, to pander, to sensation-
alize, to shock, or to break down community stan-
dards . ... We conclude that KRAB’s programming, in
total, is outstanding and meritorious. We conclude that the
few instances in which KRAB did broadcast obscene lan-
guage, either willing or unwillingly, do not justify denying
grant of a full term three year renewal of its license.”*”
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Public Performances

Just as the 1960s and 1970s brought before the courts
(and the FCC ) an increasing number of cases dealing
with “obscenity” in political discourse, more cases were
brought before the courts on matters relating to “obsceni-
ty” in live theatrical and nightclub performances. In June
1964, the llinois Supreme Court upheld the conviction
of nightclub entertainer Lenny Bruce for an “obscene”
performance before an adult nightclub audience. A few
months later, however, the same court reluctantly decided
that the lower court judgment against Bruce had to be
reversed in light of the United States Supreme Court’s de-
cision in Jacobellis v. Ohio (1964). The Illinois Supreme
Court declared: “While we would not have thought that
constitutional guarantees necessitate the subjection of soci-
ety to the gradual deterioration of its moral fabric which
this type of presentation promotes, we must concede that
some of the topics commented on by defendant are of
social importance. Under Jacobellis the entire performance
is thereby immunized, and we are constrained to hold that
the judgment of the circuit court of Cook county must be
reversed and defendant discharged.”’ The question of
whether topless dancing was “speech” protected by the
First Amendment came to the California Supreme Court
which said in In re Giannini that “a performance of such a
dance, like other forms of expression or communication
prima facie enjoys protection under the First Amendment
of the Constitution of the United States; it loses such pro-
tection upon a showing of its obscenity.” “To show such
obscenity,” continued the California court, “the prosecu-
tion must introduce evidence that, applying contemporary
community standards, the questioned dance appealed to
the prurient interest of the audience and affronted the
standards of decency accepted in the community.” The
court concluded that “the convictions must be set aside
because the prosecution failed to introduce any evidence
of community standards, either that Iser’s [the dancer’s]
conduct appealed to prurient interest or offended con-
temporary standards of decency.”'**

The theatrical production Hair met different fates in
different courts. In 1971, the United States District Court,
N.D. Georgia, ordered the Atlanta Civic Center be made
available to Southeastern Promotions, Ltd., which had re-
quested a reservation of the Civic Center but had been
denied its use because Hair “was not the proper type of
entertainment for a public auditorium.” District Judge
Edenfield wrote: “Stripped of window-dressing and dis-
tracting side issues, the naked question in this case is
whether municipal officials, solely by reason of their auth-
ority to manage a municipal civic center and auditorium,
have the unfettered right to censor and monitor the types
of speech, and to prescribe the types of productions,
which may be performed in such a public auditorium.
They do not.”**

The Hair production was considered as a whole, in its
entirety. Judge Edenfield explained: “The court cannot
accept the proposition that stage productions may be dis-
sected into ‘speech’ and ‘nonspeech’ components as those
terms have been used by the Supreme Court. The non-
verbal elements in a theatrical production are the very ones
which distinguish this form of art from literature. It may
be true that First Amendment protections vary in different
media, but a musical play must be deemed a unitary form
of constitutionally protected expression. The court con-
cludes that the entire musical play ‘Hair’ is speech and
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entitled to First Amendment protection.”'*

In Tennessee, another District Court decided in 1972
not to give Hair First Amendment protection, asserting
that “the theatrical production of ‘Hair’ contains conduct,
apart from speech or symbolic speech, which would render
it in violation of both the public nudity ordinances of the
City of Chattanooga and the obscenity ordinances and
statutes of the City and of the State of Tennessee. The
defendants accordingly acted within their lawful discretion
in declining to lease the Municipal Auditorium or the
Tivoli Theater unto the plaintiff.”"*" In defending its ban
on Hair, the court pointed to the destructiveness of “un-
disciplined sex”: “Undisciplined sex is one of the most de-
structive forces in any society and has historically been so
recognized. It is destructive of many human values and insti-
tutions, not the least of which is the family, which in turn
has served as the foundation for every civilization yet known
to man. Regulation of public and undisciplined sexual con-
duct is clearly within the police power of the state.”***

In 1972, the United States Supreme Court, for the first
time, decided a case involving the prohibition of “explicit-
ly sexual live entertainment and films at bars and other
establishments licensed to dispense liquor by the drink.”
Justice Rehnquist, speaking for the majority in California
v. LaRue, stated that the rules adopted by the California
Department of Alcoholic Beverage Control prohibiting
such entertainment and films “at bars and other establish-
ments licensed to dispense liquor by the drink” were con-
stitutional. Rehnquist said: ... we would poorly serve
both the interests for which the State may validly seek
vindication and the interests protected by the First and
Fourteenth Amendments were we to insist that the sort of
Bacchanalian revelries which the Department sought to
prevent by these liquor regulations were the constitutional
equivalent of a performance by a scantily clad ballet
troupe in a theater.”*” In his dissent, Douglas argued that
it was not clear how broadly or how narrowly the Califor-
nia regulations would be applied: “It is conceivable that a
licensee might produce in a garden served by him a play—
Shakespearian perhaps or one in a more modern setting—in
which, for example, ‘fondling’ in the sense of the Rules
appears. I cannot imagine that any such performance could
constitutionally be punished or restrained, even though the
police power of a State is now buttressed by the Twenty-
First Amendment ....Certainly a play which passes
muster under the First Amendment is not made illegal
because it is performed in a beer garden.”** Justice Mar-
shall, also dissenting, saw the regulations as overbroad and
unconstitutional, pointing out that California’s regulatory
scheme did not conform to the standards which the Su-
preme Court had previously established for the control of
obscenity: “Instead of the contextual test approved in
Roth and Memoirs these regulations create a system of per
se rules to be applied regardless of context: Certain acts
simply may not be depicted and certain parts of the body
may under no circumstances be revealed. The regulations
thus treat on the same level a serious movie such as ‘Ulys-
ses’ and a crudely made ‘stag film.” They ban not only
obviously pornographic photographs, but also great sculp-
ture from antiquity.”**

Contemporary Community Standards

By June 21, 1973, when the United States Supreme
Court handed down five decisions upholding the convic-
tions of several individuals who had been found guilty of

violating state and federal obscenity statutes, the division
of the Court on First Amendment and obscenity matters
was clearly establihsed. The Nixon appointees consistently
denied First Amendment protection to a variety of books,
films, and speech. Justices Brennan, Douglas, Marshall, and
Stewart consistently dissented. This is how the Court lined
up, with Justice White voting with the Nixon appointees,
in all five June 21, 1973 cases. Rejecting the Memoirs
“utterly without redeeming social value” test and rejecting
the “national standards” test, the majority said: “The
basic guidelines for the trier of fact must be (a) whether
‘the average person, applying contemporary community
standards’ would find that the work, taken as a whole,
appeals to the prurient interest ... (b) whether the work
depicts or describes, in a patently offensive way, sexual
conduct specifically defined by the applicable state law,
and (c) whether the work, taken as a whole, lacks serious
literary, artistic, political, or scientific value. We do not
adopt as a constitutional standard the ‘utterly without re-
deeming social value’ test of Memoirs v. Massachu-
setts . ...

In rejecting the “national standards” test, the Chief Jus-
tice said: “We conclude that neither the State’s alleged
failure to offer evidence of ‘national standards,” nor the
trial court’s charge that the jury consider state community
standards, were constitutional errors. Nothing in the First
Amendment requires that a jury must consider hypothe-
tical and unascertainalbe ‘national standards’ when at-
tempting to determine whether certain materials are ob-
scene as a matter of fact.”'* While the majority found
acceptable as “community standards” the standards of the
State of California in the Miller case, the Burger opinion
did not clearly define what was meant by “community
standards.” Under Miller, a state, a county, a city could
conceivably prohibit the showing of the films Carnal
Knowledge, I Am Curious— Yellow, and The Stewardesses,
prohibit the presentation of the plays Hair, Oh! Calcutta,
and The Beard, and ban the sale of Last Exit to Brooklyn,
The Happy Hooker, and Slaughterhouse Five. Under Mil-
ler, alocal community could decide that these films, plays,
and books appeal to the prurient interest of the average
persons in that community.

One justification for the suppression of such films, plays,
and books according to Burger and the majority in the five
obscenity cases of June 21, 1973 is that “there is at least an
arguable correlation between obscene material and crime.”
The Chief Justice stated in Paris Adult Theatre I v. Slaton
that “the Hill-Link Minority Report of the Commission on
Obscenity and Pornography indicates that there is at least
an arguable correlation between obscene material and
crime.”** The Court majority agreed that “although there
is no conclusive proof of a connection between antisocial
behavior and obscene material, the legislature of Georgia
could quite reasonably determine that such a connection
does or might exist.””* [While Burger and the majority
spoke of “arguable correlations” and connections which
“might exist,” they failed to cite the Commission’s major-
ity which stated that “if a case is to be made against ‘por-
nography in 1970, it will have to be made on grounds other
than demonstrated effects of a damaging personal or social
nature. Empirical research designed to clarify the question
has found no reliable evidence to date that exposure to
explicit sexual materials plays a significant role in the
causation of delinquent or criminal sexual behavior among
youth or adults.”’*** ]



Other justices on the Court and in the lower courts have
disagreed with the Nixon appointees’ position and have
agreed with the Commission’s conclusions, arguing that an
empirical link between obscenity and criminal activity has
not been proven and therefore censorship of many of the
films, books, and dramatic productions is and has been
unwarranted. In his 1957 Roth dissent, Justice Douglas
had declared: “If we were certain that impurity of sexual
thoughts impelled to action, we would be on less danger-
ous ground in punishing the distributors of this sex litera-
ture. But it is by no means clear that obscene literature, as
so defined, is a significant factor in influencing substantial
deviations from community standards . . . . The absence of
dependable information on the effect of obscene literature
on human conduct should make us wary. It should put us
on the side of protecting society’s interest in literature,
except and unless it can be said that the particular publica-
tion has an impact on action that the government can
control.”"’ Justice Marshall made much the same point in
his dissent in California v. LaRue: “The State defends its
rules as necessary to prevent sex crimes, drug abuse, prosti-
tution, and a wide variety of other evils. These are precise-
ly the same interests which have been asserted time and
again before this Court as justification for laws banning
frank discussion of sex and which we have consistently
rejected. In fact, the empirical link between sex-related
entertainment and the criminal activity popularly associ-
ated with it has never been proved and, indeed, has now
been largely discredited . ... Yet even if one were to con-
cede that such a link existed, it would hardly justify a
broadscale attack on First Amendment freedoms.”"*

When United States Court of Appeals Judge Jerome
Frank expressed in United States v. Roth (1966) his mis-
givings with the federal statute on mailing obscene materi-
als, he stated that “the troublesome aspect of the federal
obscenity statute . . . is that (a) no one can now show that,
with any reasonable probability obscene publications tend
to have any effects on the behavior of normal, average
adults, and (b) that under that statute, as judicially inter-
preted, punishment is apparently inflicted for provoking,
in such adults, undesirable thoughts, feelings, or desires—
not overt dangerous or anti-social conduct, either actual or
probable.”**

Judge Frank, in an Appendix to his opinion, wrote in a
section devoted to the effects of obscenity on normal per-
sons: “‘Suppose we assume arguendo, that sexual thoughts
or feelings, stirred by the ‘obscene,’ probably will often
issue into overt conduct. Still it does not at all follow that
that conduct will be anti-social . ... Doubtless, Congress
could validly provide punishment for mailing any publica-
tions if there were some moderately substantial reliable
data showing that reading or seeing those publications
probably conduces to seriously harmful sexual conduct on
the part of normal adult human beings. But we have no
such data.”**

In his June 21, 1973 opinions, Chief Justice Burger used
several analogies to support the majority decisions to pro-
hibit the sale and distribution of ‘“‘obscene’ materials, anal-
ogies which helped to justify the suppression of the materi-
als on the basis of the claimed causal connection between
obscenity and antisocial behavior. But the analogies have
been questioned. In Miller the Chief Justice compared ob-
scenity with heroin: “One can concede that the ‘sexual re-
volution’ of recent years may have had useful byproducts
in striking layers of prudery from a subject long irrationally
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kept from needed ventilation. But it does not follow that
no regulation of patently offensive ‘hard core’ materials is
needed or permissible; civilized people do not allow un-
regulated access to heroin because it is a derivative of
medicinal morphine.”"** In Paris Adult Theatre Burger
compared obscenity with sewage, garbage, and controls
over securities claims: .. . neither the First Amendment
nor ‘free will’ precludes States from having ‘blue sky’ laws
to regulate what sellers of securities may write or publish
about their wares . . .. Such laws are to protect the weak,
the uninformed, the unsuspecting, and the gullible from
the exercise of their own volition. Nor do modern societies
leave disposal of garbage and sewage up to the individual
‘free will,” but impose regulation to protect both public
health and the appearance of public places.”' Later in
Paris, in comparing the control of obscenity with the con-
trol of drugs, Burger wrote: “The fantasies of a drug addict
are his own and beyond the reach of government, but
government regulation of drug sales is not prohibited by
the Constitution.”*

One year before Miller, the Chief Justice had presented
another analogy having serious implications for freedom of
expression. While he reasserted in Miller the need to take
the work as a whole in determining obscenity, in his foot-
note no. 2 in Rabe v. Washington Justice Burger contended
that in a specified circumstance an artistic work need not
be judged in its entirety. Comparing obscenity with libel,
in a case dealing with the showing of a film titled Carmen
Baby at a drive-in theater that had a screen visible to pas-
sing motorists and nearby residents, Burger noted: “For
me, the First Amendment must be treated in this context
as it would in a libel action: if there is some libel in a
book, article, or speech we do not average the tone and
tenor of the whole; the libelous part is not protected.””**

It was almost a century earlier that Circuit Judge Blatch-
ford said in United States v. Bennett (1879) that a publica-
tion titled Cupid’s Yokes, or the Binding Forces of Con-
jugal Life could be found to be obscene if there were some
obscenity in the book; the obscene parts were not pro-
tected: “If you find that the tendency of the passages
marked in this book is to deprave and corrupt the morals
of those whose minds are open to such influences and into
whose hands a publication of this sort may fall, it is your
duty to convict the defendant, notwithstanding the fact
that there may be many worse books in every library in
the city.”'** With the United States Supreme Court’s five
5-4 obscenity decisions of June 21, 1973, with the argu-
ments that ‘“‘the weak, the uninformed, the unsuspecting,
and the gullible” must be protected, with suggestions that
isolated expletives need to be prohibited to maintain civil-
ity in society, with the seeming acceptance of the claim
that there is a causal relationship between “obscenity” and
“depravity and antisocial behavior,” along with suggestions
that a book or film can be suppressed not on the basis of
the work as a whole but on the basis of isolated passages,
the highest court in the land has reached a point which has
overtones of a turn back towards the spirit, if not the
word, of Hicklin.

A century of thousands of pages of statutes, court opin-
ions, articles, and books on obscenity has brought us as far
as Miller, and Miller brings with it all the problems, trap-
pings, and flaws which have accompanied all preceding ob-
scenity tests. A century of futile attempts to legally define
“obscenity” and prohibit its distribution and viewing
should tell us something about the futility of the task. All
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through his 1973 Paris dissent, Justice Brennan, who had
delivered the Court’s 1957 Roth opinion, has pointed to
the elusiveness of a workable definition of “obscenity”; he
begins his dissent: “This case requires the Court to con-
front once again the vexing problem of reconciling state
efforts to suppress sexually oriented expression with the
protections of the First Amendment, as applied to the
States through the Fourteenth Amendment. No other as-
pect of the First Amendment has, in recent years, de-
manded so substantial a commitment of our time, gener-
ated such disharmony of views, and remained so resistant
to the formulation of stable and manageable standards. I
am convinced that the approach initiated 15 years ago in
Roth v. United States . .. and culminating in the Court’s
decision today, cannot bring stability to this area of the
law without jeopardizing fundamental First Amendment
values, and I have concluded that the time has come to
make a significant departure from that approach.”'* Jus-
tice Brennan, with Justices Stewart and Marshall joining,
concluded that ‘‘at least in the absence of distribution to
juveniles or obtrusive exposure to unconsenting adults, the
First and Fourteenth Amendments prohibit the state and
federal governments from attempting wholly to suppress
sexually oriented materials on the basis of their allegedly
‘obscene’ contents.”'*” Justice Douglas, in his own Paris
dissent, commended Brennan “for seeking a new path
through the thicket which the Court entered when it un-
dertook to sustain the constitutionality of obscenity laws
and to place limits on their application.”*** Douglas reiter-
ated his persistent position in opposition to anti-obscenity
statutes and obscenity tests: “Art and literature reflect
tastes; and tastes, like musical appreciation, are hardly re-
ducible to precise definitions. That is one reason I have
always felt that ‘obscenity’ was not an exception to the
First Amendment. For matters of taste, like matters of
belief, turn on the idiosyncracies of the individuals. They
are too personal to define and too emotional and vague to
apply ....” In the concluding paragraph to his dissent,
Douglas stressed that freedom of speech is one of the dis-
tinguishing characteristics of'our nation: “When man was
first in the jungle he took care of himself. When he entered
a societal group, controls were necessarily imposed. But
our society—unlike most in the world—presupposes that
freedom and liberty are in a frame of reference that make
the individual, not the government, the keeper of his
tastes, beliefs, and ideas. That is the philosophy of the
First Amendment; and it is the article of faith that sets us
apart from most nations of the world.” (See Appendix)
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THE CONFESSIONAL UNMASKED; SHEWING THE
DEPRAVITY OF THE ROMISH PRIESTHOOD, THE
INIQUITY OF THE CONFESSIONAL, AND THE QUES-
TIONS PUT TO FEMALES IN CONFESSION 1S DE-
CLARED OBSCENE IN 1868 AND THE HICKLIN TEST
FOR OBSCENITY IS ESTABLISHED AS LAW

Queen v. Hicklin, L.R. 3 Q.B. (1868)

AT the quarter sessions for the borough of Wolverhampton
on the 27th of May, 1867, Henry Scott appealed against an order
made by two justices of the borough under 20 & 21 Vict. c. 83 (1),
whereby the justices ordered certain books which had been seized
in the dwelling-house of the appellant, within their jurisdiction, to
be destroyed, as being obscene books within the meaning of the
statute,

The appellant is a metal broker, residing in the town of Wolver-
hampton, and a person of respectable position and character. He
is a member of a body styled “The Protestant Electoral Union,”
whose objects are, inter alia, “ to protest against those teachings
and practices which are un-English, immoral, and blasphemous, to
mmaintain the Protestantism of the.Bible and the liberty of Eng-
land,” and “ to promote the return to Parliament of men who will
assist them in these objects, and particularly will espose and de-
feat the deep-laid machinations of the Jesuits, and resist grants of
money for Romish purposes.” In order to promote the objects
and principles of this society, the appellant purchased from time
to time, at the central office of the society in London, copies of a
pemphlet, entitled * The Confessional Unmasked ; shewing the de-
prasity of the Romish priesthood, the iniquity of the Confessional,
and the questions put to females in confession;” of which
pamphlets he sold between two and three thousand copies at the
price he gave for them, viz,, 1s. each, to any person who applied
for them.

A complaint was thereupon made before two justices of the bo-
rough, by a police officer acting under the direction of the Watch
Committee of the borough, and the justices issued their warrant
under the above statute, by virtue of which warrant 252 of the
pemphlets were seized on the premises of the appellant, and
ordered by the justices to be destroyed.

The pamphlet (1) consists of extracts taken from the works of
certain theologians who have written at various times on the doc-
trines and discipline of the Church of Rome, and particularly on
the practice of auricular confession. On one side of the page are
printed passages in the original Latin, correctly extracted from
the works of those writers, and opposite to each extract is placed a
free translation of such extract into English. The pamphlet also
contains a preface and notes and comments, condemnatory of the
tracts and principles laid down by the authors from whose works
the extracts are taken. About one half of the pamphlet relates to
casuistical and controversial questions which are not obscene, but

the remainder of the pamphlet is obscene in fact as relating to
impure avd filthy acts, words, and ideas. The appellant did not
keep or sell the pamphlets for purposes of gain, nor to prejudice
good morals, though the indiscriminate sale and circulation of
them is calculated to have that effect; but he kept and sold the
pamphlets, as a member of the Protestant Electoral Union, to pro-
mote the objects of that society, and to expose what he deems to
be errors of the Church of Rome, and particularly the immorality
of the Confessional.

The recorder was of opinion that, under these circumstances,
the sale and distribution of the pamphlets would not be a misde-
meanor, nor, consequently, be proper to be prosecuted as such,
and that the possession of them by the appellant was not unlawful
within the meaning of the statute. He therefore quashed the
order of the justices, and directed the pamphlets seized to be
returned to the appellant, subject to the opinion of the Cowrt of
Queen’s Bench.

If the Court should be of opinion, upon the facts stated, that the
sale and distribution of the pamphlets by the appellant would be a
misdemeanor, and proper to be prosecuted as such, the order of the
justices for destroying the pampblets so seized was to be enforced ;
if not, the order was to be quashed.

Eydd, for the appellant. The decision of the recorder was right,
the intention of the appellant being innocent, the publication of
this pamphlet was not an indictable misdemeanor; and therefore
the justices had no jurisdiction to order the copies to be destroyed.
The book is controversial.

[CockBuURy, C.J. The recorder has found that the work, at least
the latter half of it, is obscene, and there can be no doubt of it;

and the question is, that being so, are the magistrates deprived
of jurisdiction to destroy this obscene work, becanse the real object
of the appellant in distributing it was not to do harm, but good 7]

The criminal intention must be shewn before the justices have
jurisdiction; but Lere that intent is espressly negatived. Thus in

Woodfall's Case (1), Lord Mansfield told the jury, That, where an
act, in itself indifferent, if done with a particalar intent becomes
criminal, then the intent must be proved and found ; but when the
act is in itself unlawful, . . the proof of justification or excuse lies
on the defendant; and in failure thereof, the law implies a criminal
intent.” But the question of intent is for the jury, per Lord Ellen-
borough in Rez v. Lambert (2); although the law was formerly other-
wise: Rez v. Shebbeare (3); see also, however, per Holt, CJ., in
Tutchin’s Case. (1) In Fouler v. Padget (5) it was held that a
debtor leaving his house did not commit an act of bankruptey,
though creditors were delayed, unless there was an intention to
delay, and Lord Kenyon observed, “It is a principle of natural
justice and of our law, that actus non facit reum nisi mens sit rea.
"The intent and the act must both concur to constitute the crime.”
In Reg. v. Sleep (G) in which an indictment was laid under 9 & 10
Wm. 3, c. 41, s. 2, for having been in possession of naval stores, and
the jury pegatived that the prisoner knew that the stores were
marked with the broad arrow, Cockburn, C.J., said, “It is a prin-
ciple of our law that to constitute an offence there must be a
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guilty mind, and that principle must be imported into the statute,
although the Act itself does not in terms make a guilty mind neces-
sary to the commission of the offence.”  Reg. v. Dodsworth (7), and
Reg. v. Allday (8), are to the same effect. In Buckmaster v. Rey-
nolds (9), Erle, C.J., says, “ A man cannot be said to be guilty of a
delict unless to sume extent his mind goes with the act. Here it
seems that the respondent acted on the belief that he had a right to
enter the room, and that he had no intention to do a wrongful act.”
The mere use of obsecne words, or the occurrence of obscene pas-
sages, does not make the work obscene. Thus Milton, in his cele-
brated defence of limself (1), justifies by examples the use of
language adequate to the occasion, though it may be obscene. On
this principle it is that the defence of unlicensed printing has
always been based. TLe opposite principle is that of the Church
of Rome. Thus in Hallam’s Literature of Europe, part ii,, c. 8,s.
40, it is said, «“ Rome struck a fatal blow at literature in the index
expurgatorius of prohibited books. . . . The first list of books prohi-
bited by the church was set forth by Paul IV. in 1559. His index
includes all bibles in modern languages, enumerating forty-eight
editions, chiefly printed in countries still within the obedience of
the charch.” If mere obscenity, without reference to the object, is
indictable, Collier’s View of the Immorality of the English Stage,
written with the best motives anil publisked with the best results,
would have been indictable. Tle same may be said of David
Clarkson’s works, just now republished in Edinburgh, with a preface
by Dr. Miller. What can be more obscene than many pictures
publicly exhibited, as the Venus in the Dulwich gallery ?

[Lusm, J. Tt does not follow that because such a picture is
-xhibited in a public gallery, that photographs of it might be sold
in the streets with impunity.]

What can be more obscene than Bayle's Dictionary, or many
of the works of the standard autlors in English poetry, from Chaucer
to Byron?—Dryden’s translation, for instance, of the sixth satire of
Juvenal? Or Savage’s St. Valentine’s Day ? And vet of Savage,
the great moralist Dr. Johnson (2), says, alluding to the attempt
to prosecute hiw in the King’s Bench for his “ Progress of a
Divine,” as being an obscene libel: “ It was urged in his defence,
that obscenity was criminal when it was intended to promote
the practice of vice; but that Mr. Savage had only introduced
obscene ideas with the view of exposing them to detestation, and
of amending the age Ly showing the deformity of wickedness.
This plea was admitted, and Sir Philip Yorke, who then presided
in that court, dismissed the information, with encomiums upon the
purity and excellence of Mr. Savage's writings.” So here, the
object of the compiler, as expressed iu Lis prefice and his com-
ments throughout the pamphlet, is to expose the obscenity and
grossness of the Romish practice of the confessional. In 3 urray v.
Benbor (1) shortly noticed with other cases in Phillips on Copy-
right, pp. 23-25, Lord Eldon, C., refnsed an injunction to restrain
the sale of a pirated edition of Lord Byron’s Cain, on the ground
that it was a profane libel. Lord Eldon’s judrment is given
in the prefatory notes to Cain in the collected cditions of Byron’s
works by Moore. And the lcarned judge expressly puts the dis-
tinction of the author’s motive. 'Thus, alluding to Paradise Lost
and Regained, he says: * It appears to me that the great object of
the author was to promote the cause of Christianity. There are
undoubtedly a great many passazes in it, of which, if that were
not the object, it would be very improper by law to vindicate the
publication ; but, taking it altogether, it is clear that the object
and effect was not to bring disrepnte, but to promote the reverence,
of our religion.”

[Bracksery, J. “Object and effect;” concede the object here
to be good, what was the cffect ?]

Starkie, in his Law of Slander and Libel, vol. ii., p- 147, 2nd
edit,, treating of blasphemy us a crime, says: “ A malicious and

mischievous intention, or what is equivalent to such an intention,
in law, as well as morals, a state of apathy and indifference to the
interests of society, is the broad boundary between right and
wrong. If it can be collected from the circumstances of the pub-
lication, from a display of offensive levity, from contumelious and
abusive expressions applied to sacred persons or subjects, that the
design of the author was to occasion that mischief to which the
matter which he publishes immediately tends, to destroy or even to
weaken man’s sense of religious or moral obligations, to insult those
who believe by casting contumelivus abuse and ridicule upon their
doctrines, or to bring the established religion and form of worship
into disgrace and contempt, the offence agaiust society is complete.”

[Bracksury, J.  The arzument to meet the present case must
go the length, that the object being good, or at all events innocent,
would justify the publication of anything however indecent, how-
ever obscene, and however mischievous.

Lusy, J. And by any means such as giving away obscene
extracts like these as tracts.

Cocrprey, C.J. A medical treatise, with illustrations necessary
for the information of thosc for whose cducation or information the
work is intended, may, in a certain sense, be obscene, and yet not
the subject for indictment; but it can never be that these prints
may be exhibited for any one, boys and girls, to see as they pass.
The immunity must depend upon the circumstances of the publi-
cation. ]

Tle animus must always be looked at. Thus in Moron’s Case @),
which was a prosecution of the publisher of Shelley’s works for
Llaspliemy, Lord Denman, C.J., in summing up, is reported to have
said: “The purpose of the passage cited from ‘ Queen Mab® was,
Le thought, to cust reproach and insult upon what in Christian
minds were the peculiar objects of veneration. It was not, however,
sufficient that mere passages of such an offensive character should
exist in a work, in order to render the publication of it an act
of criminality. It must appear that no condemnation of such
passages appeared in the context.” Such condemnation does
appearin pageafter page of this pamphlet. Alderson, B,, distinctly
recognized the right of every one to attack the errors of any sect of
religion.  In Gathercole’s Case (2), that learned J udge told the
jury, “A person may, without being liable to prosecution for it,
attack Judaism, Mohammedanism, or even any sect of the Christian
relizion (except the established religion of the country) . . . .
The defendant here has a right toentertain his opiuions, to express
them, and to discuss the subject of the Roman Catlolic religion
and its institutions.” Lord Mansfield expressed himself to the
same effect in a speech in the House of Lords, which is cited by
Lord Campbell in bis life of Lord Mansfield. (3)

The 20 & 21 Viet. ¢. 83, s. 1. does not malke the mere possession
or sale of an obscene work suflicient, and the question is therefore
quo animo was the publication ; and the mere committing of the
act is not sufficient, as in 3 & 4 Wi, 4, ¢. 13, 5. 2, or 5 & 6 Viet.
~ 93,8 3. Here the publication of this pamphlet, though obscene,
was with an Lonest intention of exposing the Roman Confessional,
an object honestly carried out by correct quotations of the original
Latin, correctly translated. The recorder has found that this was
the intention, and Le thercfore righly decided that the publiation
was not a mis‘lemeanor.

4.8, Hill, Q.C., for the respondents. The preamble of the statute,
taken with the enacting part, shows wlat the jutention of the legis-
lature was, and the question is whether the pamphlet was of such
a character as to wmake the publication of it a misdemeanor.

[CocrBury, C.J. The section says, “for the purposes of gain.”]

The word “gain ” does not occur in the clause, “ for the pur-
pose of sale or distribution.” If the work be of an obscene
character, it may be questioned whether intertion has anything to
do with the matter. But, if intention is necessary, it must be



inferred that the appellant intended the natural consequences of
his act, which the recorder finds are to prejudice good morals, and
the motive of such a publication cannot justify it. Thus, an indict-
ment lies for carrying a child with an infectious disease in the publie
streets, though there was no intention to do injury to the pas-
sengers: Rex v. Vantandillo. (1) In Rex v. Topham (2), Lord
Kenyon says: “It was argued. that even supposing there was suffi-
cient evidence of publication, there was no evidence of a criminal
intent in the defendant. To thisI can answer in the words of
Lord Mansfield in Rex v. TWoodfull (1), that ¢ where the act is
in itself unlawful (as in this case), the proof of justifieation or
excuse lies on the defendant; anl in failure thercof, the law im-
plies a crimival intent;’” and this passage is again cited with ap-
probation by Lord Ellenborough in Rex v. Phillips. (2)

[Brackpury, J. Lord Elleiborough propounded the same prin-
ciple in Rex v. Dicon. (3)]

The ruling of Allerson B, in Gathercole's Case (4), part of which
was cited for the appellant, is also in point. “This indictment
charges the defendant with intending to injure the character of the
prosecutors; and every man, if he Le a rational man, must be con-
sidered to intend that which must necessarily follow from what he
does.” In Starkie, on Slander and Libel, vol. ii. . 158, 2nd ed,, it
is said, “ Ever since the decision in Curl's Case (5), it seems to
have been settled, that any publication tending to the destruc-
tion of the morals of society is punishable by indictment. ...
Although many vicious and immoral acts are not indictable, vet,
if they tend to the destruction of morality in gencral, if they do
or may affect the mass of society, they become offences of a
public nature.” Reg. v. Read () was to the contrary; it was
there beld that an indictment would not lie for publishing an
obscene libel, unless it libelled some one; and the note added
Ly Fortescue is remarkable, and much in point. *“N.B. There was
the case of the King v. Curl in B. IR, which was an indictment for
printing and publishing a libel called The Nun in her Smock,
which contained several bawdy expressions, but did contain no
libel against any person whatsoever; the Court gave judgment
acainst the defendant, but contrary to my opinion; and I quoted
this case. And, indeed, I thought it rather to be published on
purpose to expose the Romish priests, the father confessors, and
the popish religion.”

[The Court then adjourned ; on the Judges’ return into court.]

CockBury, C.J. We have considered this matter, and we are of
opinion that the judgment of the learned recorder must be reversed,
and the decision of the magistrates affirmed. 'This was a proceed-
ing under 20 & 21 Vict. ¢. 83. 5. 1, whereby it is provided that, in
respect of obscene books, &c., kept to be sold or distributed, magis-
trates may order the seizure and condemnation of such works, in
case they are of opinion that the publication of them would have
heen the subject-matter of an in-lictment at law, and that such a
]rosecution ought to bave been instituted. Now, it is found here as
a fact that the work which is the subject-matter of the present pro-
ceeding was, to a considerable extrat, an obscene publication, and,
bi¥ reason of the obscene matter in it, calculated to produce a perni-
cious effect in depraving and debauching the minds of the persons
into whose hands it mizht come. The magistrates must have been
of opinion that the work was indictable, and that the publication
of it was a fit and proper subject for indictment. e must take
the latter finding of the magistrates to have been adopted by the
learned recorder when he reversed their decision, because it is not
upon that ground that he reversed it; he leaves that ground
untouched, but he reversed the magistrates’ decision upon the
ground that, although this work was an obscene publication, and
although its tendency upon the public mind was that suggested
upon the part of the information, vet that the immediate intention
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of the appellant was not so to aflect the public mind, but to expose
the practices and errors of the confessional system in the Roman
Catholic Church. Now, we must take it, upon the finding of the re-
corder, that such was the motive of the appellant in distributing this
publication ; that his intention was honestly and bon fide to expose
the errors and practices of the Roman Catholic Church in the matter
of confession ; and upon that ground of motive the recorder thought
an indictment could not have been sustained, inasmuch as to the
maintenance of the indiciment it would have been necessary that the
intention should be alleged and proved, namely, that of corrupting
the public mind by the obscene matter in question. In that respect
I differ from the recorder. I think that if there be an infraction of
the law the intention to break the law must be inferred, and the
criminal character of the publication is not affected or qualified by
there being some ulterior object in view (which is the imme-
diate and primary object of the parties) of a different and of an
honest character. It is quite clear that the publishing an obscene
book is an offence against the law of the land. It is perfectly true,
as has been pointed out by Mr. Kydd, that there are a great many
publications of high rcpute in the literary produetions of this
country the tendeney of which is imwmodest, and, if you please,
immoral, and possilly there might have been subject-matter for
indictment jn many of the works which have been referred to.
Bu: it is not to Le said, because there are in many standard
and established works cljcctionable passages, that therefore the
law is not as allemcd on the part of this prosecution, namely, that
obscene works are the subject-matter of indictment; and I think
the test of obscenity is this, whether the tendency of the matter
charzud as obscenity is to deprave and corrupt those whose minds
ure open to such immoral influences, and into whose hands a pub-
lication of this sort may fall. Now, with regard to this work, it is
quite certain that it would suggest to the minds of the young of
cither ses, or even to persons of more advanced years, thoughts of
a most impure and libidinous character. The very reason why
this work is put forward to expose the practices of the Roman
Catholic confessional is the tendency of questions, involving prac-
tices and propensities of a certain description, to do mischief to the
minds of those to whom such questions are addressed, by suggesting
thoughts and desires which otherwise would not have occurred to their
minds. If that be the case as between the priest and the person con-
fessing, it wauifestly must equally be so when the whole is put into
the shape of a series of paragraphs, one following upon another, each
involving some impure practices, some of them of the most filthy
and disyusting and unnatural deseription it is possible to imagine.
I take it thercfore, thar, apart from the ulterior object which the
publisher of this work Lad in view, the work itself is, in every sense
of the term, an obscene publication, and that, consequently, as the
law of England does vot allow of any obscene publication, such pub-
lication is indictable. We bhave it, therefore, that the publication
itself is a breach of the law. Dut, then, it is said for thie appellant,
“Yes, but his purpose was not to deprave the public mind ; lis
purpose was to expose the errors of the Roman Catholic religion
cspecially in the matter of the confessional” {Be it so. The
question then presents itself in this simple form: May you commit
an offence against the law in order that thereby you may effect
some ulterior object which you have in view, which may be an
lonest and even a laudable one? 1y answer is, emphatically, no.
The law says, you shall not publish an obscénc work. An obscene
work is here published, and a work the obscenity of which is so
clear and decided, that it is impossible to suppose that the man
who published it must not have known and secen that the effect
upon the minds ¢f many of those into whose hands it would come
would be of a mischievous and demoralizing character. Is he
justified in doing that which clearly would be wrong, legally as
well as morally, because he thinks that some greater good may be
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accomplished® In order to prevent the spread and progress of
Catholicism in this country, or possibly to extirpate it in another,
and to prevent the state from affording any assistance to the
Roman Catholic Church in Ireland, is he justified in doing that
which has necessarily the immediate tendency of demoralizing the
public mind wherever this publication is circulated? It seems to
me that to adopt the affirmative of that proposition would be to
uphold something which, in my sense of what is right and wrong,
would be very reprehensible. It appears to me the only good that
is to be accomplished is of the most uncertain character. This
work, I am told, is sold at the corners of strcets, and in all direc-
tions, and of course it falls into the hands of persons of all classes,
young and old, and the minds of those hitherto pure are exposed
to the danger of contamination and pollution from the impurity it
contains. And for what? To prevent them, it is said, from be-
coming Roman Catholics, when the probability is, that nine hun-
dred and ninety-nine out of every thousand intd whose hands this
work would fall would never be esposed to the chance of being
converted to the Roman Catholic rcligion. It seems to me that
the effect of this work is mischievous and against the law, and is
not to be justified because the immediate object of the publication
is not to deprave the public mind, but, it may be, to destroy and
extirpate Roman Catholicism. I think the old sound and honest
maxim, that you shall not do evil that good may come, is applicable
in law as well as in morals ; and Lere we Lave a certain and positive
evil produced for the purpose of effecting an uncertain, remote,
and very doubtful good. I think, therefore, the case for the order
is made out, and although I quite concur in thinking that the
motive of the parties who published this work, however mistaken,
was an hobest one, yet I cannot suppose but what thev had that
intention which constitutes the eriminality of the act, at any rate
that they knew perfectly well that this work must Lave the ten-
dency which, in point of law, makes it an obscene publication,
namely, the tendency to corrupt the minds and morals of those
into whose hands it might come. The mischief of it, I think,
cannot be exaggerated.  But it is not upon that I take my stand
in the judgment I pronounce. I am of opinion, as the learned
recorder has found, that this is an obscene publication. I hold
that, where a man publishes a work manifestly obscene, he must
be taken to have had the inteution which is implied from that
act; and that, as soon as you have an illegal act thus established,
qnoad the intention and quoad the act, it does not lie in the mouth
of the man who does it to say, < Well, I was breaking the law, but
I was breaking it for some wholesome and salutary purpese.” The
law does not allow that; you mnst abide by the law, and if you
would accomplish your object, you must do it in a legal manner,
or let it alone; you must not do it in a manner which is illegal.
I think, therefore, that the recorder’s judzment must be reversed,
and the order must stand.

Brackpury, J. Iam of the same opinion. The question arises
under the 20 & 21 Vict. c. 83, an act for « the more effectually pre-
venting the sale of obscene books,” and so forth ; and the provision
in the first section is this:—[The learned judge read the section.]
Now, what the magistrate or justices are to be satisficd of is that
the belief of the complainant is well founded, and also “that any
of such articles so published for any of the purposcs aforesaid, are
of such a character and description,” that is to say of such an
obscene character and description, that the publication of them
would be a misdemeanor, and that the publication in the manner
alleged would be proper to be prosecuted ; and having satisfied
themselves in respect of those things, the magistrates may pro-
ceed to order the seizure of the works. And then the justices in
petty sessions are also in effect to be satisfied of the same three
things; first, that the articles complained of have been kept for

any of the purposes aforesaid, and that they are of the character
stated in the warrant, that is, that they are of such a character that
it would be a misdemeanor to pullish them ; and that it would
ot ouly be a misdemeanor to publish them, Lut that it would be
proper to be prosecuted as such; and then, and then only, are
they to order them to be destroyed. I think with respect to the
last clause, that the objcct of the legislature was to guard against
the vexatious -prosccution of publishers of old and recognized
standard works, in which there may be some obscene or mischievous
matter. In the case of Reg. v. Jowon (1), and in many of the
instances cited by Mr. Kydd, a book had been published which,
in its nature, was such as to be called obscene or mischievous,
and it might be held to be a misdemeanor to publishk it; and on
that account an indictable offence. In Mowxon’s Case (1), the
publication of Shelley’s “Queen Mab ™ was found by the jury to
be an indictable offence; I hope I may not be understood to agree
with what the jury found, that the publication of “Queen Mab”
was suflicient to make it an indictable offence. I believe, as every-
body knows, that it was a prosecution instituted merely for the
purpose of vexation and annoyance. So whether the publication
of the whole works of Dryden is or is not a misdemeanor, it
would not be a case in which a prosecution would be proper; and
I think the legislature put in that provision in order to prevent
proceedings in such cases. It appears that the work in question
was published, and the magistrates in petty sessions were satisfied
that it was a proper subject for indictment, and their finding as to
that accords with the view we entertain. Then there was an
appeal to the recorder in quurter sessions to reverse their decision,
whick appeal was successiul. The learned rccorder, in stating the
grounds on which le reverse:l their decision, says, “ About one half
of the pampllet relates to casuistical and controversial questions
which are not obscene, but the latter half of the pamphlet is
obscene in fact, as coutaining passages which relate to impure and
filthy acts, words and ideas. The appellant did not keep or sell
the pampblcts for purposes of gain, nor to prejudice good morals,
though the indiscriminate sale and circulation of them is calcu-
lated to have that efiect; Lut he kept and sold the pamphlet
2s a member of the Protestant Electorsl Union, to promote the
abjects of that society, and to expose what Le deemed to be errors
in the chureh of Rome, and particularly the immorality of the
confessional.”” The recorder then says Le was of opinion that the
sale and distribution of the pamphlet would not be a mis-
demeanor, nor consequently be proper to be prosecuted as such,
and upon that ground he quashed the magistrates’ order, leaving
to this Court the question whether Le was right or not.  Upon that
J understand the recorder to find the facts as follows : He finds that
«ne half of the book wasin fact obscene, and he finds that the effect
of it would be such, that the sale aud circulation of it was calculated
to prejudice good morals.  He does not find that he differs from the
justives at all in matter of fact as to that, but he finds that the pub-
lication would not be indictable at all as a'misdemeanor, and con-
s2quently that it would not be proper to prosecute it as a misde-
mcanor; and his reason for thinking it was not indictable as a
misdemeanor is this, that the object of the person publishing was
1ot to injure public morality, but with a view to expose the errors of
e Church of Rome, and particularly the immorality, as he thought
it, of the confessional ; and, consequently upon those grounds, the
recorder held it was not indictable. 'ILen comes the question
whether, upon those grounds, the publication was not indictable,
aud Icome to the conclusion that the recorder was wrong, and that

it would be indictable. I take the rule of law to be, as stated by

lord Ellenborough in Rex v. Dixon (1), in the shortest and clearest
wanner: “It is a universal principle that when a man is charged
with doing an act” (that is a wrongful act, without any legal
justitication) “of which the probable consequence may be highly



injurious, the intention is an inference of law resulting from the
doing the act” And although the appellant may have had
avother object in view, he must be taken to have intended that
which is the patural consequence of the act. If Le does an act
which is illecal, it does not make it legal that he did it with some
other object. That is not a legal excuse, unless the object was
such as under the circumstances rendered the particular act lawful.
That is illustrated by the same case of Rex v. Divon. (2) The
question in that particular case was, whether or not an indictment
would lie against a man who unlawfully and wrongfully gave to
children unwholesome bread, but without intent to do them harm.
The defendaut was a contractor to supply bread to a military
asylum, and he supplied the children with bread which was
unwholesome and deleterious, and although it was not shewn or
suggested that he intended to make the children suffer, yet Lord
Ellenborough held that it was quite suflicient that e had done an
unlawful act in giving them bread which was deleterious, and that
an indictment could be sustuined, as he must be taken to intend
the patural consequences of bLis act. So in the case in which a
person carried a child which was suflering from a contagious disease,
along the public road to the danger of the health of all those who
happened to be in that road. it was hell to be a misdemeanor,
without its being alleged that the defendant intended that any-
body should catch the discase: Rez v. Vantandillo. (1) Lord
Ellenlorough said that if there had been any necessity, as sup-
posed, for the defendaut’s conluct. this would have been matter of
defence. If, on the other hand, the small-pos hospital were on fire,
and a person in endcavouring to save the infected inmates from the
flames, took some of them into the crowd, although some of the
crowd would be liable to cat-h the small-pos, vet, in that case, he
would not be guilty of a wrongful act. and he does not do it with
a wrong intention, and he wonll have a good defence, as Lord
Ellenborough said, under not guilty. To apply that to the present
case, the recorder has found that onc half of this book is obscene,
and nobody who looks at the pamphlet can for a moment doubt
that really one half of it is obscene, and that the indiscriminate
circulation of it in the way in which it appears to have been circu-
lated, must be calculated necessarily to prejudice the morals of the
people. The objeet was to produce the eficct of exposing and
attacking the Roman Catholic rcligion, or practices rather, and
particularly the Iloman Catholic confessional, and it was not
intended to injure public morals; but that in itsclf would be no
escuse whatever for the illezal act. 'The oecasion of the publica-
tion of libellous matter is never irrelevant, and is for the jury, and
the jury have to consider, taking into view the oecasion on which
matter is written which might injure another, is it a fair and
proper comment, or is it not more injurious than the circum-
stances warranted? But on the other hand it has never been
held that the occasion being lawtul can justify any libel, how-
ever gross. I do not say there is anything illegal in taking
the view that the Roman Catholics are not right. Any Pro-
testant may say that without saying anything illegal. Any

toman Catholic may say, if he pleases, that Protestants are
altogether wrong, and that Roman Catholies are right. There is
nothing illegal in that. But I thiuk it never can be said that in
arder to enforce vour views. you may do something contrary to
public morality ; that vou are at liberty to publish obscene publi-
cations, and distribute them amongst every one—schoolboys and
every one else—when the inevitable etfect must be to injure public
morality, on the ground that you have an innocent object in view,
that is to say, that of attacking the Iloman Catholic religion, which
vou have a right to do. It scems to me that never could be made
a defence to an act of this sort, whiclk is in fact a public nuisance.
If the thing is an obscene publication, then, notwithstanding that
the wish was, not to injure public morality, but merely to attack
the Roman Catholic religion and practices, still I think it would
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be an indictable offence. The question, no doubt, would be a ques-
tion for the jury; but I do not think you could so construe this
statute as to sav, that whenever there is a wrongful act of this sort
committed, vou must take into consideration the intention and
object of the party in committing it, and if these are laudable,
that that would deprive the justices of jurisdiction. The justices
must themselves be satisfied that the publication, such as the
publication before them, woull be a misdemeanor on account of
its obscenity, and that it would be proper to indict. The recorder
has fourd that the pamphlet is obscene, and he supports the
justices in every finding, except in what he has reversed it upon.
He finds the object of the appellant in publishing the work was
not to prejudice good morals, and consequently he thinks it would
not be indictable at all. But I do not understand him for a moment
to say, that if he had not thought there was a legal object in view,
it would not have been a mislemeanor at all, and that therefore
it would have been vexatious or improper to indict it; nor do I
think that anybody who looks at this book would for a moment
have a doubt upon the matter. That being 8o, on the question of
whether or not on the facts that the rccorder has found it would e
a misdemeanor and indictable as such, I come to the conclusion
that it is a misdemeanor, and that an indictment would lie ; and
I say the justices were right, and consequently the recorder’s
decision is reversed, and the order of justices is confirmed.

Merror, J. Ieonfess I have with some difficulty, and with some
hesitation, arrived very much at the conclusion at which my Lord
and my learned Drothers have arrived. My difficulty was mainly,
whether or mnot this publication was, under the finding of the
recorder, within the act Lhaving reference to obscene publications.
1 am not certainly in o condition to dissent from the view which
my Lord and my Brothers have taken as to the recorder’s finding,
and if that view be correct then I agree with what has been said
by my Lord and my Brother Blackburn. The nature of the
subject itself, if it may be discussed at all (and I think it
undoubtedly may), is such that it cannot be discussed without
to a certain extent producing authorities for the assertion that the
confessional would be a mischievous thing to be introduced into
this kingdom ; and therefore it appears to me very much a ques-
tion of degree, and if the matter were left to the jury it would
depend very much on the opinion which the jury might form of
that degree in such a publication as the present. Now, I take it
for granted that the magistrates themselves were perfectly satisfied
that this work went far beyond anything which was necessary or
legitimate for the purpose of attacking the confessional. I take it
that the finding of the recorder is (as I suppose was the finding of
the justices below) that thouzh one half of the book consists of casuis-
tical and controversial questions, and so on, and which may be dis-
cussed very well without detriment to public morals, yet that the
other half consists of quotations which are detrimental to public
morals. On looking at this book myself, I cannot question the finding
either of the recorder or ot the justices. It does appear to me that
there is a great deal here which there cannot be any necessity for in
any legitimate argument on the confessional and thc like, and agree-
ing in that view, I certainly am not in a condition to dissent from my
Lord and my Brother Blackburn, and I know my Brother Lush
agrees entirely with their opinion. Therefore, with the expression
of hesitation I have mentioned, I agree in the result at which they
have arrived. )

Lush, J. 1 agree entirely in the result at which the rest of the
Court have arrived, and I adopt the arzuments and the reasonings
of my Lord Chief Justicc and my Brother Blackburn.

Order of justices affirmed.

Attorney for appellant : C. Basseft.
Attorney for respondents: Needham.
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HICKLIN APPLIED IN 1886: ONE YEAR OF HARD
LABOR FOR SENDING “OBSCENE” MATERIALS
THROUGH THE MAIL

United States v. Bebout, 28 F. 522 (1886)

WEeLKER, J., (charging jury.) The defendants are indicted under
section 8893 of the Revised Statutes, which provides that “every ob-
scene, Jewd, or lascivious book, pamphlet, picture, paper, writing,
print, or other publication, of an indecent character, * * * gre
hereby declared to be non-mailable matter, and shall not be conveyed
in the mails, nor delivered from any post-ofiice, nor by any letter-
carrier; and any person who shall knowingly deposit, or cause to be
deposited, for mailing or delivery, anything declared by this section to
be non-mailable, * * * shallbefound guilty of & misdemeanor,”
and punished as therein stated.

This indictment contains two connts: The first one charges that
the defendants did, on the seventeenth January, 1886, unlawfully and
knowingly deposit, and cause to be deposited, for mailing and delivery,
in the mail of the United States, in the post-office of the city of Toledo,
& certain obscene, lewd, and lascivious paper, called the Sunday
Democrat, and directed to E. P. Willey; contain.ng therein the ob-
scene, lewd, and lascivious words, figures, and illustrations following;
and setting out a copy of the article therein published. The second
count charges a like violation of the statute, but cslls the publication
a certain publication of an indecent character.

The defendants have entered a plea of not guilty,—a general denial
of the allegations of the indictment. Youare to start on this investi-
gation of these charges with the humane presumptions of the law that
the defendants are innocent of the charges alleged against them, and
to require the government to establish, beyond a fair and reasonable
doubt, everything necessary to constitute the offense, and to establish
the guilt of the defendants.

Three things must be established by the government to authorize
a conviction of the defendants: First, that the paper containing the
objectionable matter was deposited by them, or that they caused it to
be deposited, at Toledo, in the post-office, for mailing ; second, that the
defendants knew that the paper contained the matter described ; and,
third, that the publication was obscene, lewa, laseivious, or indecent.
The failure to make out either one will entitle the defendants to an ac-
quittal.

It must be shown to your satisfaction, and beyond a reasonable
doubt, that the paper containing the matter set out in the indictment
was deposited, directly or indirectly, by the defendants, in the post-
office at Toledo, for mailing or delivery, as charged. If it was de-
posited by their agent for that purpose, or some person acting di-
rectly under their orders, it would be the same as if done by them-
selves. If it was deposited by & person not their agent, and not
acting under their orders or authority, then the defcndauts would not
be guilty of the offense. It will, then, be important for you to exam-
ine carefully the evidence on this point, and ascertain who did deposit
the paper described in the indictment; under whose direction and
authority he was acting when he did it; what relation the defend.
ants sustained to the printing company who employed them; what
was the scope of their duties respectively; who constituted the eom-
pany; the relation the person who in fact did deposit the paper
bad to the corporation, or to the defendants; and all the circuin.
stances disclosed in the evidence; and from all this determine.

If you are satisfied by the proof, beyond such fair and reasonable
doubt, that the defendants did so deposit the paper, or cause tlie same
to be 80 deposited, then, to authorize a conviction of the defendants,
it must be shown that they knew at the time that the paper contained
the article or objectionable matter set out in the indictment. This
knowledge is essential to constitute the offense. If thiey did not know
that the matter described was in the paper, then the offense is not
made out, and they are eutitled to an acquittal. This knowledgo
may be shown by direct or circumstantial evidence. To determine
this knowledge, you will also consider all the evidence and the cir-
cumstances shown in the proof. All reasonable doubts on this point
must be solved by yon in favor of the defendants.

Next, was the publication obscene, lewd, lascivious, or indecent ?
Words used in the statute are to be understood in their usual and
common signification. The dictionary defines these words as follows:
“Obscene: Expressing or presenting to the mind or view something
which delicacy, purity, and decency forbid to be expressed.” “Lewd:
Given to the unlawful indulgence of lust; eager for sexual indunlgence.”
“Lascivious: Loose; wanton; lewd; lustful; tending to produce vo-
luptuous or lewd emotions.” “Indecent: Not decent; unfit to be
seen or heard.”

There is a test which has often been applied and approved of by the
courts, in this class of cases, to determine whether the publication is
obscene or indecent within the meaning of the statute before referred

to. It is whether the tendency of the matter is to deprave and cor-
rupt the morals of those whose minds are open to such influences,
and into whose hands a publication of this sort may fall. Under
these definitions, whether the matter set out in the indictmemt was
obscene or indecent is & question of fact for you to determine. The
defendants are entitled to the benefit of all reasonable doubts in this
part of the case as in others; and all such doubts should be solved in
their favor. The statute does not make the publication of obscene
and indecent matter an offense. It consists in using the United States
mails for its circulation. It is not designed or intended to prohibit
the publication of obscene matter, but only to prohibit and prevent
its circulation through the mails. Nor does tie statute make a pure
pose or intent o deprave or demoralize the public, or injure individ-
usls, an ingredient to constitute the offense. Nor does the truth or
falsity of the publication make any part of the offense; the only in-
quiry being, was the publication obscene or indecent,and was it placed
in the mails for circulation in violation of the statute? You will bear
inmind that you are only trying these defendants for such use of the
mail, and not for the publication of the matter charged to be obscene
and indecent; nor for any attempt to black-mail any citizen or indi-
vidual, or injury resulting to any person by reason of the publication,

These defendants are indicted and tried together; but you may
convict one, and acquit the other, or convict or acquit both, as the
evidence may justify. The act of the one, or statement of either,
separately made, does not bind the other. The knowledge of one is
not the knowledge of the other. Each one can only be held respon-
sible for his own acts and knowledge, and not that of the qther. In
all things in which they acted jointly, each would be responsible for
such joint action.

The defendants being competent for that purpose, having offered
themselves as witnesses, you will judge their testimony, and its relia-
bility, as you do that of the other witnesses; and it is proper for you
to consider the evidence offered by the government as to general
eharacter for truth and veracity, and give their testimony, as also
that of all the witnesses, such weight and effect as you may think the
same is entitled to receive.

Take the case, and make such findings as will satisfy you that you
have rightfully decided the questions submitted to you, and return
your verdict accordingly.

The jury found a verdict of guilty as to A. J. Bebout, and not
guilty as to A. S. Bebout. A motion for new trial was overruled,
and A. J. Bebout sentenced to one year at hard labor in the peniten-
tiary of the state of Ohio, and payment of costs of prosecution.

NOTE.,

Bee, also, Bates v. U.8., 10 Fed. Rep. 92, and note, 97.

That the prohibition applies also to the niailing of sealed letters, sce U. 8. v, Gaylord,
17 Fed. Rep. 438; U. 8. v. Hanover, Id. 444; U. S.'v. Britton, Id. 731; U. 8. v. Thomas,
27 Fed. Rep. 652, and note; U. S. v. Morris. 18 Fed Rep. %00, in which Justice Dsapy
overrules his contrary decision in U, 8. v. Loftis, 12 Fed. Rep. 671.

In U. 8. v. Williams, 3 Fed. Rep. 484, it was held that the provision does not apply
;oe:’enllled letters; and the samedoctrine was last year repeated in U. S. v, Comerford, 25

. Rep. 902,

In Indiana, the offense is punishable under the state law also. See Thomas v. State,

2 N.E. Rey. 808.

“COARSE” AND “VULGAR” ARE NOT THE SAME
AS “OBSCENE” AND “LEWD”

United States v. Wightman, 29 F. 636 (1886)

AcnEsoy, J.  In the view I take of this case, it is not necessary for
me to express any opinion upon the unsettled question (U. 8. v. Chase,
27 Fed. Rep. 807) whether the words, “every obscene, lewd, or lascivi-
ous book, painphlet, picture, paper, writing, print, or other publication
of an indecent character,” as used in the first clause of section 3893 of the
Revised Statutes dcfining non-mailable matter, etc., include an obscene
letter inclosed in a sealed envelope, bearing nothing but the address of
the persun to whom the letter is written; for I have reached the con-
clusion that neither of the letters which are the subject of this indictment,
either in language or import, is “obscene, lewd, or lascivious,” within
the purview of the statute. According to the well-considered case of U.
S. v. Bennett, 16 Blatchf. 362, the test of obscenity is whether the tend-
ency of the matter is to deprave and corrupt the morals of those whose
minds are open to such influences. This, it seews to me, correctly in-
dicates the purport of the word “obscene,” as employcd in this statute.
Like the terms “lewd” and “lascivious,” with which it is associated, it
implies something tending to suggest libidinous thoughts, or excite im-



pure desires. Now, I do not think that either of the letters under con-
sideration has any such corrupting or debauching tendency. Both let-
ters are exceedingly coarse and vulgar, and one of them is grossly libelous.
—imputing to the person addressed an atrocious crime,—but none of
these characteristics, nor all combined, are suflicient to bring the letters
within the inhibition and penalty of the statute. ~ U. 8. v. Smith, 11 Fed.
Rep. 663.

I may add that the word “indecent,” in the first clause of section
3893, scems to be confined to the “other publication” declared to be non-
mailable. But, at any rate, the term as there employed has been held
1o mean that which “tends to obscenity,” or “matter having that form of
indecency which is calculated to promote the general corruption of
morals.” U. 8. v. Bennett, supra.

The opinion of the court, then, being that the letters in question do
not contain anything of an “obscene, lewd, or lascivious” character,
within the meaning of the statute, judgment must be arrested; and it is
o ordered.

NOTE.

OpscEnx Puprications. The test which determines the obscenity or indecency of a pub-
lication is the tendency of the matter to deprave and corrupt the morals of those whose
minds are open to such influences, and into whose hauds such a publication may fall.
U. 8. v. Bebout, 28 Fed. Rep. 522; U.8. v. Britton, 17 Fed. l‘.eg. 731. A letter which, if
jtshould fall into the hands of an inexperienced or susceptible person, would excite
impure thoughts and indecent ideas, is obscene and indecent. . 8. v. Britton, supra.
An illustrated pamphlet. purporting to be a work on the subject of the treatnient of
spermatorrhea and impotency, and consisting partially of extracts from standard books
upon medicine and surgery, but of an indecent and obscene character, and intended for

eneral circulation, held to come within the provisions of section 3893 of the Revised
gmutes. U. 8. v. Chesman, 19 Fed. Rep. 497.

As to the application of thestatute to the mailing of sealed letters, seo U. 8. v. Bebout,

28 Fed. Rep. 522, and note.

HICKLIN APPLIED IN 1889: “DR. CLARKE’S TREA-
TISE ON VENEREAL, SEXUAL, NERVOUS, AND SPE-
CIAL DISEASES” IS LEWD AND OBSCENE

United States v. Clarke, 38 F. 732 (1889)

THAYER, J., (charging jury.) The admission having been made dur-
ing the course of the trial that the defendant caused the pamphlet and
two other papers referred to in the indictment and offercd in evidence to
be deposited in the St. Louis post-office for mailing to the several per-
sons to whom they were nddressed, the sole question that remains for
you to consider and determine is whether the pamphlet and papers are
obscene, lewd, or lascivious. If they were obscene, lewd, or lascivious,
then they were non-mailable matter, and an offense was committed in
causing them to be deposited in the post-office for mailing. Now the
question arises, what is an obscene, lewd, or lascivious publication with-
in the meaning of the statute? I propose to define those terms as well
a8 possible, and leave you to determine in the light of such definitions,
and all the circuinstances of the case, whether they fall within the defin-
itions I shall give,

The word “obscene” ordinarily means something that is offensive to
chastity, something that is foul or filthy, and for that reason is oliensive
to pure-minded persons. That is the meaning of the word in the.con-
crete. But when used, as in the statute under which this indictiment
is framed, to describe the character of a book, pamphlet, or paper, it
means a book, pamphlet, or paper containing inimodest and indecent
matter, the reading whereof would have a tendency to deprave and cor-
rupt the minds of those into whose hands the publication might fall
whose minds are open to such immoral influences.  U. §. v. Bennett, 16
Blatchf. 335; Queen v. Hicklin,L. R.3Q.B.371. A lewd book, pamphlet,
or paper, within the meaning of the statute, is one that describes dissolute
and unchaste acts, scenes, or incidents, or one, the reading whereof, by
reason of its contents, is calculated to excite lust/ul and sensual desires
(that is to say, a desire for the gratification of the animal passions) in
those whose winds are open to such influences. The word “lascivious”
is very nearly synonymous with the word “lewd;” so nearly so that I
will not undertake to draw a distinction between the two words. For
the purposes of this case it may be said that if the pamphlet and papers
involved are not lewd or obscene in.the sense that I have defined those
terms, then they are not lascivious, and you need give yourselves no
further concern about the exact meaning of that word. In view of what
bas been said it follows that, if you are satisfied beyond a reasonable
doubt that the pamphlet and papers, in question in this case, contain such
immodest, indecent, or filthy matter that the reading thereof would tend
to deprave and corrupt the minds of those persons into whose hands the
same might fall whose minds are open to such influences, then you
should find the defendant guilty. Or if you are satisfied beyond a rea-
sonahle doubt that the subject-inatter of the pamphlet and papers is of
such character as would tend to excite lustful and sensual desires in the
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minds of those persons into whose hands they might come, whose minds
are open to influences of that sort, then you should find the defendant
guilty. If you find that the pamphlet is obscene or lewd, and that the
other papers are not, or, vice versa, that the papers- are obscene or lewd
and the pamphlet is not, you can return a verdict against the defendant
on some counts, and in his favor in others, according as you find the
character of the several publications to be.

"These are as precise definitions and .directions as it is possible for
me to give. The case is one that addresses itself largely to your good
judgment, common sense, and knowledge of hnan nature, and the
weaknesses of human nature. You must consider carefully the con-
tents of the pamphlet and papers in the. first instance, and then the
effect that the reading of such contents would naturally have on that
class of persons into whose bhands the publications might fall, whose
thoughts, emotions, or desires are liable to be influenced or dirccted
by reading matter such as the publications contain. There is to be
found in every community a class of people who are so intelligent or
so mature that their minds are not liable to be allected by reading mat-
ter, however obscene, lewd, or indecent it miny be. Then there is another
large class to be found in every community—the young and immature,
the ignorant, and those who are sensually inclined—who are liable to be
influenced to their harin by reading indecent and obscene publications.
The statute under which this indictment is framed was designed to
protect the latter class from harm, and it is a wholesome statute.
Hence, int judging of the tendency of the pnblications to deprave and
corrupt the mind, or to excite lustful or sensual desires, (which are the
tests of obscenity and lewdness,) you should consider the eflect that the
publientions would” have on the minds of that class of persons whom
the statute aims to protect, and the liability of the publications to get
into the hands of that class of persons, rather than the effect such pub-
licntions would have on people of a high order of intelligence, and those
who have reached mature years, who by reason of their intelligence or
years are stecled against such influences. As I said before, you must
bring your common scnse and knowledge of human .nature and its
wenknesses to tho consideration and determination of these questions.

Now, gentlemen, there are a few incidental matiers which 1 feel bound
to notice in view of what has occurred during the trinl. In the first
place, you must not allow tho fact that defendant advertises his calling
quite extensively in the newspapers to prejudice your view of the case.
You have nothing whatever to do with a question of professional ethics
of that sort. The defendant has a right to advertise his calling if he so
desires, and that is not an offense in the eye of the law. If the publi-
cations which he deposited in the mail are neither obscene, lewd, nor
lascivious in your opinion, he is entitled to a verdict of acquittal; and
you must not allow your attention to be diverted from the real matter
in issue, or your minds to be prejudiced, by any extraneous considera-
tions of the kind to which I have last alluded. The question whether
defendant is a licensed physician under the laws of the state is imma-
terial. In the second place, gentlemen, I desire to say that I have no
doubt that under the statute under which this indictment is framed
standard medical works (and by that I mean works that are studied and
consulted by physicians, and are kept in medical and public libraries)
may lawfully be sent through the mail to persons who buy or eall for
them for the purpose of seeking information on the subjects of which
they treat. But I feel bound to say that, in my opinion, there is no
evidence in this case that would warrant you in finding that the publi-
cations complained of in the indictment are standard medical works or
publications. Furthermore, gentlemen, I have no doubt that persons
may lawfully communicate through the mails with their physicians by
describiig symptoms of their physical ailments, habits, and practices,
and asking professional advice in relation thereto; and I have no doubt
that in response to such inquiries a physician may lawfully advise a
patient through the mails with respect to the subject-matter of such
communications. But I feel bound to say that, in my opinion, there
is no evidence that would warrant you in finding that the publica-
tions complained of in this case, were sent by a physician to his pa-
tient in response to a request for such publications as were sent, and that
the mailing of them to the parties named in the indictment was justi-
fied as being a communication by a doctor to his patient. Therefore,
gentlemen, you will decide the issue with respect to. the obscene and
lewd character of the publications, unembarrassed by any consideration
of the two defenses last alluded to. which might be appropriate in cer-
tain cages, but are not applicable to this case.

There is another fact to which it is necessary to allude. The defend-
ant’s counsel, for the purpose of enforcing his view that the publications
complained of are neither obscene or lewd, has read in the course of his
argument certain passages from certain well-known authots,—from
Shakespeare, Sterne, Suetonius,-—and even from the Bible. The passages
read, taken in connection with their context, may be, or may not be, ob-
ecene or indecent. You are not trying that question, and you are not
called upon in this case to determine, nor will your verdict in this
case (whether it is guilty or not guilty) decide whether the Biile,
Shakespeare, Sterne, and Suetonius must be excluded from the maiis.
I trust you will not allow any consideration of the possible tendency
of your verdict to exclude other standard literary works from the
mails, to prevent you from passing an honest judgment upon the
question you have to decide in this case,—whether the painphlet and
papers complained of are obscene or lewd, and tend to corrupt and de-
prave the minds of readers. Of course, so far as your experience goes
of the effect that Shakespeare’s writings, or any other author’s writings,
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bave bad on the wosld, notwithstanding certain passages that they con-
tain, you have the rizht to resort to that experience in determining what
will be the probable eficet of the publications involved in this case, pro-
viding you think such comparison, or a reference to such experience,
will be of any service, and will aid you in reaching a correct conclusion,
I think this is all that is necessary to be said in this case. Iask you
to consider the case fairly, and decide the issue that I have defined asto
the character of these publications, according to your hionest judgment
of the cffect that such publications will have on the minds of those that
read them.

The jury impancled in this canse, after retiring, returned into court,
and submitted to the court the following question, to-wit:

“If the jury find any portion of the book, pamphlet, or circular obscene,
lewd, etc., would such finding be sutlicient grounds for thein to condemn the
whole book, pamphlet, or circular? W. 8. Hosrureys, Foreman. ”

Thereupon the court further instructed the said jury as follows, to-wit:

“If the effect of the pamphlet and papers as a whole would be to de-
praveand corrupt the minds of those into whose hands they might come
whose minds are open to such influences, or to excite lustful or sensual
desires, then the pamphlets and cirenlars should be found to be obscene
and lewd, whether such effect on the minds of readers is produced by
single passages or portions of the pamphlets and circulars, or by many
passages or portions.”

The jury returned a verdict of guilty on all counts.

A SLIGHT EROSION OF HICKLIN: RARE AND COST-
LY EDITIONS OF ARABIAN NIGHTS, OVID'S ART OF
LOVE, BOCCACCIO’S DECAMERON, AND OTHER
VOLUMES NOT OBSCENE

In re Worthington Co., 30 N.Y.S. 361 (1894)

O’BRIEX, J. After consultation with some of my brethren, we
have concluded that the following views should be expressed con-
cerning the merits of this motion: This is an application made by
the receiver of the Worthington Commpany for instructions concern-
ing the final disposition of certain books which were found among
the asscts of that company, and which are now in his custody, and
respecting which it is alleged by certain parties that they are unfit
for general circulation, and come under the designation of “im-
moral literature,” and as such should be excluded from sale. That
these books constitute valuable assets of this receivership cannot be
doubted, and the question before the court for decision on this mo-
tion is whether or not they are of .such a character as should be
condemned and their sale prohibited. The books in question consist
of Payne's edition of the Arabian Nights, Fielding’s novel, Tom Jones,
the works of Rabelais, Ovid’s Art of Love, the Decameron of Boc-
caccio, the Heptameron of Queen Margaret of Navarre, the Con-
fessions of J. J. Rousseau, Tales from the Arabic, and Alladin. Most
of the volumes that have been submitted to the inspection of the
court are of choice editions, both as to the letter-press and the bind-
ings, and are such, both as to their commercial value and subject-
matter, as to prevent their being generally sold or purchased, except
by those who would desire them for their literary merit, or for their
worth as specimens of fine book-making. It is very difficult to see
upon what theory these world-renowned classics can be regarded as
specimens of that pornographic literature which it is the office of
the Society for the Suppression of Vice to suppress, or how they can
come under any stronger condemnation than that high standard lit-
erature which consists of the works of Shakespeare, of Chaucer, of
Laurence Sternc, and of other great English writers, without making
reference to many parts of the Old Testament Scriptures, which are
to be found in alnost every household in the land. The very artis-
tic character, the high qualities of style, the absence of those glaring
and crude pictures, scenes, and descriptions which affect the com-
mon and vulgar mind, make a place for books of the character in
question, entirely apart from such gross and obscene writings as it
is the duty of the public authorities to suppress. It would be quite
as unjustifiable to condemn the writings of Shakespeare and Chaucer
and Laurence Sterne, the early English novelists, the playwrights of
the Restoration, and the dramatic literature which has so much en-
riched the English language, as to place an interdict upon these vol-
umes, which have received the admiration of literary men for so
many years. What has become standard literature of the English
language-—has been wrought into the very structure of our splendid
English literature—is not to be pronounced at this late day unfit
for publication or cirenlation, and stamped with judicial disappro-
bation, as hurtful to the community. The works under considera-
tion arc the product of the greatest literary genius. Payne's Ara-

bian Nights is a wonderful exhibition of Oriental scholarship, and
the other volumes have so long held a supreme rank in literature
that it would be absurd to call them now foul and unclean. A
sccker after the sensual and degrading parts of a narrative may find
in all these works, as in those of other great authors, something to
satisfy his pruricncy. DBut to condemn a standard literary work,
because of a few of its episodes, would compe! the exclusion from cir-
culation of a very large proportion of the works of fiction of the
most famous writers of the English language. There is no such
evil to be feared from the sale of these rare and costly books as the
imagination of w'ny even well-disposed people might apprehend.
They rank with the higher literaiure, and would not be bonght nor
appreciated by the class of people from whom unclean publications
ought to be withheld. They are not corrupting in their influence
upon the young, for they are not likely to reach them. I am satis-
fied that it would be a wanton destruction of property to prohibit
the sale by the receiver of these works,—for if their sale ought to be
prohibited the bools should be burned,—but I find no reason in law,
morals, or expediency why they should not be sold for the benefit
of the creditors of the receivership. The receiver is therefore al-
lowed to sell these volumes.

LETTERS MAILED TO CONVEY INFORMATION A-
BOUT THE AVAILABILITY OF “OBSCENE” MATERI-
ALS: “THE LAW WAS ACTUALLY VIOLATED BY THE
DEFENDANT; HE PLACED LETTERS IN THE POST-
OFFICE WHICH CONVEYED INFORMATION AS TO
WHERE OBSCENE MATTER COULD BE OBTAINED,
AND HE PLACED THEM THERE WITH A VIEW OF
GIVING SUCH INFORMATION TO THE PERSON WHO
SHOULD ACTUALLY RECEIVE THOSE LETTERS, NO
MATTER WHAT HIS NAME; AND THE FACT THAT
THE PERSON WHO WROTE UNDER THESE ASSUMED
NAMES AND RECEIVED HIS LETTERS WAS A GOV-
ERNMENT DETECTIVE IN NO MANNER DETRACTS
FROM HIS GUILT.”

Grimm v. United States, 156, U.S. 604 (1895)

Mgz JosTice BrEwER, after stating the case, delivered the
opinion of the court.

The sufficiency of the indictment is the first question pre-
sented. It is insisted that the possession of obscene, lewd, or
lascivious pictures constitutes no offence under the statute.
This is undoubtedly true, and no conviction was sought for
the mere possession of such pictures. The gravamen of the
complaint is that the defendant wrongfully used the mails for
transmitting information to others of the place where such
pictures could be obtained, and the allegation of possession is
merely the statement of a fact tending to interpret the letter
which he wrote and placed in the post-office.

It is said that the letter is not in itself obscene, lewd, or
lascivious. This also may be conceded. But however inno-
cent on its face it may appear, if it conveyed, and was
intended to convey, information in respect to the place or
person where, or of whom, such objectionable matters could
be obtained, it is within the statute.

Again, it is objected that it is not sufficient to simply allege
that the pictures, papers, and prints were obscene, lewd, and
lascivious; that the pleader should either have incorporated
them into the indictment or given a full description of them
8o that the court could, from the face of the pleading, see
whether they were in fact obscene. We do not think this
objection is well taken. The charge is not of sending obscene
matter through the mails, in which case some description
might be necessary, both for identification of the offence and



to enable the court to determine whether the matter was
obscene, and, therefore, non-mailable. Even in such cases it
is held that it is unnecessary to spread the obsceme matter
in all its filthiness upon the record; it is enough to so far
describe it that its obnoxious character may be discerned.
There the gist of the offence is the placing a certain objec-
tionable article in the mails, and, therefore, that article
should be identified and disclosed; so, here, the gist of the
offence is the mailing of a letter giving information, and,
therefore, it is proper that such letter should be stated so as
to identify the offence. But it does not follow that every-
thing referred to in the letter. or concerning which informa-
tion is given therein, should be spread at length on the
indictment. On the contrary, it is sufficient to allege its
character and leave further disclosures to the introduction of
evidence. It may well be that the sender of such a letter
has no single picture or other obscene publication or print in
his mind, but, simply knowing where matter of an obscene
character can be obtained, uses the mails to give such infor-
mation to others. It is unnecessary that unlawful intent as to
any particular picture be charged or proved. It is enough
that in a certain place there could be obtained pictures of
that character, either already made and for sale or distribu-
tion, or from some one willing to make them, and that the
defendant, aware of this, used the mails to convey to others
the like knowledge.

A final matter complained of grows out of these facts:
It appears that the letters to defendant—the one signed
« Herman Huntress,” described in the second count, and one
signed “ William W. Waters,” described in the fourth count —
were written by Robert W. McAfee: that there were no such
persons as Huntress and Waters; that McAfee was and had
been for years a post-office inspector in the employ of the
United States, and at the same time an agent of the Western
Society for the Suppression of Vice: that for some reasons
not disclosed by the evidence McAfee suspected that defend-
ant was engaged in the business of dealing in obscene pictures,
and took this method of securing evidence thereof ; that after
receiving the letters written by defendant, he. in name of
Huntress and Waters, wrote for a supply of the pictures,
and received from defendant packages of pictures which were
conceded to be obscene. Upon these facts it is insisted that
the conviction cannot be sustained. because the letters ol
defendant were deposited in the mails at the instance of the
government, and through the solicitation of one of its officers:
that they were directed and mailed to fictitious persons; that
no intent can be imputed to defendant to convey informa-
tion to other than the persons named in the letters sent by
him, and that as they were fictitious persons there could in
law be no intent to give information to any one. This objec-
tion was properly overruled by the trial court. There has
been much discussion as to the relations of detectives to
crime, and counsel for defendant relies upon the cases of
United States v. Whittier, 5 Dillon, 35; United Stutes v.
Matthews, 35 Fed. Rep. 890; United States v. Adams, 59 Fed.
Rep. 674; Saunders v. People, 38 Michigan, 218, in support of
the contention that no conviction can be sustained under the
facts in this case.

1t is unnecessary to review these cases, and it is enough to
say that we do not think they warrant the contention of coun-
sel. It does not appear that it was the purpose of the post-
office inspector to induce or solicit the commission of a crime,
but it was to ascertain whether the defendant was engaged in
an unlawful business. The mere facts that the letters were
written under an assumed name, and that he was a govern-
ment official —a detective, he may be called — do not of them-
selves constitute a defence to the crime actually vommitted.
The official, suspecting that the defendant was engaged in a
business offensive to good morals, sought information directly
from him, and the defendant, responding thereto, violated a
law of the United States by using the mails to convey such
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information, and he cannot plead in defence that he would not
have violated the law if inquiry had not been made of him by
such government official. The authorities in support of this
proposition are many and well considered. Among others
reference may be made to the cases of Bates v. United States,
10 Fed. Rep. 92, and the authorities collected in a note of Mr.
Wharton, on page 97; United States v. Moore, 19 Fed. Rep.
39; United States v. Wight, 38 Fed. Rep. 106, in which the
opinion was delivered by Mr. Justice Brown, then District
Judge, and concurred in by Mr. Justice Jackson, then Circuit
Judge ; Cnited States v. Dorsey, 40 Fed. Rep. 752; Common-
wealth v. Baker, 135 Mass. 287, in which the court held that
one who goes to a house alleged to be Lept for illegal gaming,
and engages in such gaming himself for the express purpose
of appearing as a witness for the government against the pro-
prietor, is not an accomplice, and the case is not subject to the
rule that no conviction should be had on the uncorroborated
testimony of an accomplice; People v. Noelke, 94 N. Y. 137,
in which the same doctrine was laid down as to the purchaser
of a lottery ticket, who purchased for the purpose of detecting
and punishing the vendor; State v. Jansen, 22 Kansas, 498, in
which the court, citing several authorities, discusses at some
length the question as to the extent to which participation by
a detective affects the liability of a defendant for a crime com-
mitted by the two jointly ; State v. Stickney, 53 Kansas, 308.
But it is unnecessary to multiply authorities. The law was
actually violated by the defendant; he placed letters in the
post-office which conveyed information as to where obscene
matter could be obtained, and he placed them there with a
view of giving such information to the person who should
actually receive those letters, no matter what his name; and
the fact that the person who wrote under these assumed
names and received his letters was a government detective in
no manner detracts from his guilt.

These are all the questions presented by counsel. We see
no error in the rulings of the trial court, and the judgment is,

therefore, Affrmed
rmea.

HICKLIN TEST IS SERIOUSLY CHALLENGED IN 1913
BY JUDGE LEARNED HAND

United States v. Kennerley, 209 F. 119 (1913)

HAND, District Judge (after stating the facts as above). It seems
to have been thought in U. S. v. Bennett, 16 Blatch. 338, 351, Fed.
Cas. No. 14,571, that in an indictment of this sort the question whether
the case must go to the jury could be raised in advance of the trial by
inspection of the book, after it had been made a part of the record,
by bill of particulars. However, in Dunlop v. U. S., 165 U. S. 486,
491, 17 Sup. Ct. 375, 376 (41 L. Ed. 799), the Supreme Court said
that the book does not ever become a part of the record, and that there-
fore, “if the indictment be not demurrable upon its face, it would not
become so by the addition of a bill of particulars.” The same rule is
laid down in U. S. v. Clarke (D. C.) 38 Fed. 500. It is a little ques-
tionable in my mind whether Mr. Boyle’s consent that the book should
be considered as a part of the indictment really effects any more than
if it had been produced by bill of particulars. However, as the result
from any point of view is the same, I have considered the case as
though the book had been set out in extenso.

‘Whatever be the rule in England, in this country the jury must de-
termine under instructions whether the book is obscene. The court’s
only power is to decide whether the book is so clearly innocent that
the jury should not pass upon it at all. -U. S. v. Clarke (D. C.) 38 Fed.
500; U. S. v. Smith (D. C.) 45 Fed. 478. The same question arises
as would arise upon motion to direct a verdict at the close of the case.
Swearingen v. U. S., 161 U. S. 446, 16 Sup. Ct. 562, 40 L. Ed. 765,
did not decide that the court is finally to interpret the words, but that
matter was left open, because the instructions in any case misinterpret-
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ed the statute. The question here is, therefore, whether the jury might
find the book obscene under proper instructions. Lord Cockburn laid
down a test in Reg. v. Hicklin, L. R. 3 Q. B. 36, in these words:

“Whether the tendency of the matter charged as obscenity is to deprave and
corrupt those whose minds are open to such immoral influences and into whose
hands a publication of this sort may fail.”

That test has been accepted by the lower federal courts until it would
be no longer proper for me to disregard it. U. S. v. Bennett, 16 Blatch.
338, Fed. Cas. No. 14,571; U. S. v. Clarke (D. C.) 38 Fed. 500; U. S.
v. Harmon (D. C.) 45 Fed. 414; U. S. v. Smith (D. C.) 45 Fed. 478.
Under this rule, such parts of this book as pages 169 and 170 might
be found obscene, because they certainly might tend to corrupt the
morals of those into whose hands it might come and whose minds were
open to such immoral influences. Indeed, it would be just those who
would be most likely to concern themselves with those parts alone, for-
getting their setting and their relevancy to the book as a whole.

While, therefore, the demurrer must be overruled, I hope it is not
improper for me to say that the rule as laid down, however consonant
it may be with mid-Victorian morals, does not seem to me to answer to
the understanding and morality of the present time, as conveyed by the
words, “obscene, lewd, or lascivious.” I question whether in the end
men will regard that as obscene which is honestly relevant to the ade-
quate expression of innocent ideas, and whether they will not believe
that truth and beauty are too precious to society at farge to be muti-
lated in the interests of those most likely to pervert them to base uses.
Indeed, it seems hardly likely that we are even to-day so lukewarm in
our interest in letters or serious discussion as to be content to reduce
our treatment of sex to the standard of a child’s library in the sup-
posed interest of a salacious few, or that shame will for long prevent
us from adequate portrayal of some of the most serious and beautiful
sides of human nature. ~ That such latitude gives opportunity for its
abuse is true enough ; there will be, as there are, plenty who will mis-
use the privilege as a cover for lewdness and a stalking horse from
Which to strike at purity, but that is true to-day and only involves us in
the same question of fact which we hope that we have the power to
answer.

Yet, if the time is not yet when men think innocent all that which
is honestly germane to a pure subject, however little it may mince its
words, still I scarcely think that they would forbid all which might
corrupt the most corruptible, or that society is prepared to accept for
its own limitations those which may perhaps be necessary to the weak-
est of its members. If there be no abstract definition, such as I have
suggested, should not the word “obscene” be allowed to indicate the
present critical point in the compromise between candor and shame
at which the community may have arrived here and now? If letters
must, like other kinds of conduct, be subject to the social sense of
what is right, it would seem that a jury should in each case establish
the standard much as they do in cases of negligence. To put thought
in leash to the average conscience of the time is perhaps tolerable, but
to fetter it by the necessities of the lowest and least capable seems a
fatal policy.

Nor is it an objection, I think, that such an interpretation gives to
the words of the statute a varying meaning from time to time. Such
words as these do not embalm the precise morals of an age or place;
while they presuppose that some things will always be shocking to
the public taste, the vague subject-matter is left to the gradual devel-
opment of general notions about what is decent. A jury is especially
the organ with which to feel the content comprised within such words
at any given time, but to do so they must be free to follow the col-
loquial connotations which they have drawn up instinctively from life
and common speech.

Demurrer overruled.

VULGAR AND INDECENT PARAGRAPHS MAKE NOT
A BOOK OBSCENE; CONSIDERED BROADLY AND AS
A WHOLE, MADEMOISELLE DE MAUPIN 1S NOT
OBSCENE

Halsey v. New York Soc. for Suppression of Vice, 136
N.E. 219 (1922)

ANDREWS, J. On November 17, 1917, in the city of New
York, the plaintiff sold to an agent of the defendant, one
Sumner, an English translation of Mademoiselle de
Maupin. Mr. Sumner submitted the book to City
Magistrate House who, however, took no action. He then,

on November 22d, presented a marked copy to Magistrate
Simms, with a letter calling attention to certain pages
which he thought deserved examination. On the 28th he
also presented a verified complaint to this magistrate
charging that the book was obscene and indecent, referring
not only to the marked pages, but to the entire work.
Thereupon an order was issued stating that it appeared
“from the within depositions and statements that the
crime therein mentioned has been committed,” and
holding the plaintiff to answer. The plaintiff was arrested
at the direction of Sumner, and arraigned. He waived
examination, was held for the action of the Court of
Special Sessions, tried and acquitted. The record of that
trial is not before us, but it was conceded that the copy of
Mademoiselle de Maupin had been sold by the plaintiff,
and the acquittal was for the reason, apparently, that the
book was not obscene or indecent. This action to recover
damages for malicious prosecution was then begun. At the
close of the evidence the case was submitted to the jury,
which found a verdict for the plaintiff. The Appellate
Division (194 App. Div. 961, 185 N.Y. Supp. 931) has
affirmed the judgment entered thereon.

The entire book was offered in evidence. We are asked
to say from its bare perusal that probable cause existed for
the belief on the part of Sumner that the plaintiff was
guilty by its sale of a violation of section 1141 of the Penal
Law (Consol. Law, c. 40).

In an action for malicious prosecution, one of the
elements of the plaintiff’s case is lack of probable cause.
Whether or not this fact has been established may be for
the jury to determine. Or it may become a question of law
for the court. It is for the jury either when the
circumstances upon which the answer depends are
disputed or where conflicting inferences may fairly be
drawn from them. Burns v. Wilkinson, 228 N.Y. 113, 120
N.E.513; Galley v. Brennan, 216 N.Y. 118,110 N.E. 179.

Theophile Gautier is conceded to be among the greatest
French writers of the nineteenth century. When some of
his earlier works were submitted to Sainte-Beuve, that
distinguished critic was astonished by the variety and
richness of his expression. Henry James refers to him as a
man of genius (North American Review, April, 1873).
Arthur Symons (Studies in Prose and Verse), George
Saintsbury (A Short History of French Literature), James
Breck Perkins (Atlantic Monthly, March, 1887), all speak
of him with admiration. They tell of his command of style,
his poetical imagery, his artistic conceptions, his
indescribable charm, his high and probably permanent
place in French literature. They say that in many respects
he resembles Thackeray. This was the man who in 1836
published “Mademoiselle de Maupin.” It is a book of over
400 pages. The moment it was issued it excited the
criticism of many, but not all, of the great Frenchmen of
the day. It has since become a part of French literature.
No review of French writers of the last 100 years fails to
comment upon it. With the author’s felicitous style, it
contains passages of purity and beauty. It seems to be
largely a protest against what the author, we believe
mistakenly, regards as the prudery of newspaper criticism.
It contains many paragraphs, however, which, taken by
themselves, are undoubtedly vulgar and indecent.

No work may be judged from a selection of such
paragraphs alone. Printed by themselves they might, as a
matter of law, come within the prohibition of the statute.
So might a similar selection from Aristophanes or Chaucer



or Boccaccio, or even from the Bible. The book, however,
must be considered broadly, as a whole. So considered,
critical opinion is divided. Some critics, while admitting
that the novel has been much admired, call it both
“pornographic and dull.” The Nation, Nov. 2, 1893. Mr.
Perkins writes that—

“There is much in Mademoiselle de Maupin that is
unpleasant and is saved only by beauty of expression from
being vulgar. Though Gautier’s style reached in this novel
its full perfection, it is far from his best work, and it is
unfortunate that it is probably the one best known.”

An article in the June, 1868, issue of the Atlantic
Monthly says that this is Gautier’s representative romance.
James calls it his one disagreeable performance, but “in
certain lights the book is almost ludicrously innocent, and
we are at a loss what to think of those critics who either
hailed or denounced it as a serious profession of faith.”
Finally, in A Century of French Fiction, Benjamin W.
Wells, professor of modern languages in the University of
the South, says:

“Mademoiselle de Maupin is an exquisite work of art,
but it spurns the conventions of received morality with a
contempt that was to close the Academy to Gautier
forever. With a springboard of fact in the Seventeenth
century to start from, he conceives a wealthy and energetic
girl of 20, freed from domestic restraints, and resolved to
acquire, by mingling as man among men, more knowledge
of the other sex than the conventions of social intercourse
would admit. He transfers the adventures from the real
world to a sort of forest of Arden, where the Rosalind of
Shakespeare might meet a Watteau shepherdess and a
melancholy Jacques. Thus he helps us over the instinctive
repulsion that we feel for the situation. Various forms of
love reaching out for an unattainable ideal occupy the
body of the book, and when once the actors learn to know
themselves and each other Gautier parts them forever. In
its ethics the book is opposed to the professed morality of
nearly all, and doubtless to the real morality of most, but,
as Sainte-Beuve said of it, ‘Every physician of the soul,
every moralist, should have it on some back shelf of his
library,” and those who, like Mithridates, no longer react to
such poisons will find in Mlle. de Maupin much food for
the purest literary enjoyment.”

We have quoted estimates of the book as showing the
manner in which it affects different minds. The conflict
among the members of this court itself points a finger at
the dangers of a censorship intrusted to men of one
profession, of like education and similar surroundings. Far
better than we is a jury drawn from those of varied
experiences, engaged in various occupations, in close touch
with the currents of public feeling, fitted to say whether
the defendant had reasonable ground to believe that a
book such as this was obscene or indecent. Here is the
work of a great author, written in admirable style, which
has become a part of classical literature. We may take
judicial notice that it has been widely sold, separately and
as a part of every collection of the works of Gautier. It has
excited admiration as well as opposition. We know that a
book merely obscene soon dies. Many a Roman poet wrote
a Metamorphoses. Ovid survives. So this book also has
lived for a hundred years. On the other hand, it does
contain indecent paragraphs. We are dealing, too, with a
translation where the charm of style may be attenauted. It
is possible that the morality of New York City to-day may
be on a higher plane than that of Paris in 1836—that there

BOOKS, PERIODICALS, PAMPHLETS, AND OBSCENITY 11

is less vice, less crime. We hope so.

We admit freely that a book may be thoroughly
indecent, no matter how great the author or how
fascinating the style. It is also true that well-known writers
have committed crimes; yet it is difficult to trace the
connection between this fact and the question we are
called upon to decide. Dr. Dodd was hanged for forgery,
yet his sermons were not indecent. Oscar Wilde was
convicted of personal wrongdoing, and confined in
Reading gaol. It does not follow that all his plays are
obscene. It is also true that the work before us bears the
name of no publisher. That the house which issued it was
ashamed of its act is an inference not perhaps justified by
any evidence before us.

Regarding all these circumstances, so far as they are at
all material, we believe it is for the jury, not for us, to
draw the conclusion that must be drawn. Was the book as
a whole of a character to justify the reasonable belief that
its sale was a violation of the Penal Law? The jury has said
that it was not. We cannot say as a matter of law that they
might not reach this decision. We hold that the question of
probable cause was properly submitted to them.

We have examined various other questions called to our
attention. The jury was told that malice was to be
presumed if there was no probable cause for the
prosecution. This is not an accurate statement of the law.
Under such circumstances malice may be presumed. It is
not an inference which the jury is required to draw.
Stewart v. Sonneborn, 98 U. S. 187, 193, 25 L. Ed. 116.
The attention of the trial judge, however, was not called to
this error by any exception. Nor do other exceptions as to
the exclusion of evidence and as to the refusal of various
requests to charge justify a reversal of the judgment
appealed from.

The judgment must therefore be affirmed, with costs.

CRANE, J. (dissenting.) Section 1141 of the Penal Law
provides that a person who sells any obscene, lewd,
lascivious, indecent, or disgusting book is guilty of a
misdemeanor.

On the 28th day of November, 1917, the defendant
filed an information in the Magistrate’s Court of the city
of New York charging the plaintiff with the violation of
this section in having sold a book entitled ‘“Mademoiselle
de Maupin” by Theophile Gautier. The accused, having
waived examination before the magistrate, was held for the
Special Sessions, where he was thereafter tried and found
not guilty. He thereupon commenced this action charging
this defendant with having maliciously prosecuted him, in
that it caused his arrest without any probable cause to
believe him guilty of having sold an indecent book; in
other words, charging the defendant with having no
reasonable grounds to believe “Mademoiselle de Maupin”
an indecent publication.

There have been two trials of this action. On the first
trial the judge charged the jury as a matter of law that
there was no probable cause to believe this book indecent.
On appeal this was reversed, on the ground that probable
cause in this case was a question of fact for the jury, and
not for the court. Halsey v. New York Society for the
Suppression of Vice, 191 App. Div. 245, 180 N.Y. Supp.
836.

The question of probable cause, when there is no
conflict in the evidence, no disputed facts, nor any doubt
upon the evidence of inferences to be drawn from it, is one
of law for the court, and not of fact for the jury. Heyne v.
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Blair, 62 N.Y. 19; Hazzard v. Flury, 120 N.Y. 223, 24 N.E.
194; Wass v. Stephens, 128 N.Y. 123, 28 N.E. 21.

In Carl v. Ayers, 53 N.Y. 14, 17, the court, speaking
through ANDREWS, J., said:

“A person making a criminal accusation may act upon
appearances, and if the apparent facts are such that a
discreet and prudent person would be led to the belief that
a crime had been committed by the person charged, he will
be justified, although it turns out that he was deceived and
that the party accused was innocent. Public policy requires
that a person shall be protected, who in good faith and
upon reasonable grounds causes an arrest upon a criminal
charge, and the law will not subject him to liability
therefor. But a groundless suspicion, unwarranted by the
conduct of the accused, or by facts known to the accuser,
when the accusation is made, will not exempt the latter
from liability to an innocent person for damages for
causing his arrest.”

When facts and circumstances are undisputed, probable
cause is a question of law for the court which it is error to
submit to the jury. Brown v. Selfridge, 224 U.S. 189, 193,
32 Sup. Ct. 444, 56 L. Ed. 727; Anderson v. How, 116
N.Y. 336, 22 N.E. 695; Burt v. Smith, 181 N.Y. 1, 73 N.E.
495, 2 Ann. Cas. 576; Rawson v. Leggett, 184 N.Y. 504,
77 N.E. 662.

In Besson v. Southard, 10 N.Y. 236, 240, we find the
law stated as follows:

“If the facts which are adduced as proof of a want of
probable cause are controverted, if conflicting testimony is
to be weighed, or if the credibility of witnesses is to be
passed upon, the question of probable cause should go to
the jury, with proper instructions as to the law. But where
there is no dispute about facts, it is the duty of the court,
on the trial, to apply the law to them.”

As an instance where the court found on the facts that
there was probable cause and dismissed the malicious
prosecution complaint, see Murray v. Long, 1 Wend. 140.
So, also, in Burlingame v. Burlingame, 8 Cow. 141, where
concededly there was a mistake in making the arrest. See
Driggs v. Burton, 44 Vt. 124; Gilbertson v. Fuller, 40
Minn. 413, 42 N.W. 203; Bell v. Atlantic City R. Co., 58
N.J. Law, 227, 33 Atl. 211; Stone v. Crocker, 24 Pick.
(Mass.) 81; Bell v. Keepers, 37 Kan. 64, 14 Pac. 542.

In Blachford v. Dod, 2 Barn. & Adol. 179, the facts
were these: An attorney was indicted for sending a
threatening letter. Being acquitted he brought suit for
malicious prosecution, and was nonsuited. The court said:

“Here the question of probable cause depends on a
document coming from the plaintiff himself, viz. the letter
sent and written by him to the defendant; and the only
question is, whether we are justified in point of law in
giving to that letter the construction that it contained a
threat of charging the defendants with endeavoring to
obtain goods under false pretenses. * * * 1 concur,
therefore, in thinking that the letter, independently of the
summons, showed a reasonable and probable cause.”

See page 187.

The construction of the letter and its meaning, and
whether from its contents there was probable cause, was
held to be a question of law for the court.

“It was for the judge to construe the written
instrument.”

If it were always for a jury to determine what
reasonable men would do on undisputed facts, there would
never be a question of law for the court—the rule would be

meaningless. It was for the trial court, and it is now for us,
to say whether or not, as a matter of law, the defendant
had probable cause to believe the plaintiff guilty of selling
an obscene book. At the very outset a marked distinction
must be drawn. It cannot be too strongly emphasized that
we are not determining whether Mademoiselle de Maupin
be an indecent book. All we are called upon to determine
is whether or not, recognizing the latitude afforded all
works of literature and of art, and that tastes may differ, a
reasonable, cautious, and prudent man would be justified
in believing that this publication was obscene and lewd not
in certain passages, but in its main purpose and
construction. When the plaintiff was charged with having
violated section 1141 of the Penal Law (that is, charged
with a misdemeanor) it necessarily became a question of
fact for the triers of fact, Special Sessions or jury, to
determine his guilt—to determine whether the book sold
was indecent and immoral. People v. Eastman, 188 N.Y,
478, 481, N.E. 459, 11 Ann. Cas. 302.

In a criminal case the questions of fact are always for
the jury. In People v. Muller, 96 N.Y. 408, 411 (48 Am.
Rep. 635), Judge ANDREWS said:

“The test of an obscene book was stated in Regina v.
Hicklin, L. R. 3 Q. B. 360, to be, whether the tendency of
the matter charged as obscenity is to deprave or corrupt
those whose minds are open to such immoral influences,
and who might come into contact with it.”

The Special Sessions, as the triers of fact, have found
the plaintiff not guilty; that is, have found that
Mademoiselle de Maupin was not such an indecent book as
had the tendency spoken of in the Muller Case. When it
came, however, to the trial of this action, another question
was presented, and that was whether the defendant here
and the complainant in the criminal case had reason to
believe that the book had this tendency—that is whether
reasonable men would have been justified in believing the
book lascivious, corrupting to morals—even though in the
mind of a jury they were mistaken. This reasoning clearly
shows that the jury, or triers of fact, in a criminal case
have a different question to pass upon than those disposing
of the malicious prosecution case. In the latter case when
the facts are all conceded, and no different inferences are
to be drawn from them, probable cause is a question of
law for the court. In this case we have the book. The
inferences to be drawn from it are all one way. Vice and
lewdness are treated as virtues.

The book was submitted to the magistrate a week
before the issuance of the warrant for the plaintiff’s arrest.
The plaintiff appeared, waived examination, and was held
for trial before the Special Sessions. Schultz v. Greenwood
Cemetery, 190 N.Y. 276, 83 N.E. 41.

What is probable cause? We have quoted above what this
court said about it in Carl v. Ayers, supra, and we cannot
add to it. It is such a state of facts presented to the
complainant as would incline or move reasonable minded
men of the present-day and of this generation to believe
the accused guilty of the crime charged. Would reasonable,
careful, prudent men, acting with caution, and environed
with the conditions of life as they exist to-day, and not in
some past age, be justified in believing Mademoiselle de
Maupin a filthy and indecent book, and published for no
useful purpose, but simply from a desire to cater to the
lowest and most sensual part of human nature? In order to
justify my conclusion that the defendant had probable
cause to believe this book such an one as mentioned in



section 1141 of the Penal Law, it is not necessary to
spread upon our pages all the indecent and lascivious part
of this work. People v. Eastman, supra, 188 N.Y. 481, 81
N.E. 459, 11 Ann. Cas. 302. Some facts, however, may be
mentioned to give point and direction to this inquiry.

In the first place the Society for the Suppression of Vice
was confronted with the fact that the publisher, whoever
he was, does not put his name to the book. The book
consists of certain letters purported to be written by a
young man of 22 as a sort of a satire on virtue and in
praise of the sensual passions, adultery and fornication. It
counsels vice. He tells his friend of his love for certain
women, describes them, and relates the scenes leading up
to immoral practices and to intercourse. To have a mistress
in the eyes of this young man is the first qualification of a
gentleman, and adultery to him appears to be the most
innocent thing in the world. He writes: “I deem it quite a
simple matter that a young girl should prostitute herself.”

No doubt many books of fine literature known as
standard works have passages in them which may shock
the moral sensibilities of some people of this day, but they
appear as expressions of the times, and not to my
knowledge as in praise of vice and derision of virtue. Most
works, wherever prostitution appears, condemn or confess
it as a vice or admit its evil effects and influences. The
purport of this book seems to be to impress upon the
readers that vice and voluptuousness are natural to society,
are not wrongs, but proper practices to be indulged in by
the young. Tyomies Pub. Co. v. United States, 211 Fed.
385, 128 C.C.A. 47.

Theophile Gautier published Mlle. De Maupin in 1835.
The people of his time condemned it, and by reason of its
lasciviousness and bad taste he was forever barred from the
French Academy. He acquired a reputation as a writer, but
it was not because of this book. The New International
Encyclopedia has this to say about Gautier and his Mlle.
De Maupin:

“Theophile Gautier, 1811-1872. Gautier’s next book,
Mlle. De Maupin (1835), a curious attempt at self-analysis,
was a frank expression of Hedonism. Its art is fascinating,
but it treats the fundamental postulates of morality with a
contempt that closed the Academy to him for life.”

In the Encyclopedia Britannica we read the following:

“His first novel of any size, and in many respects his
most remarkable work, was Mille. De Maupin.
Unfortunately this book, while it establishes his literary
reputation on an imperishable basis, was unfitted by its
subject, and in parts by its treatment, for general perusal,
and created even in France a prejudice against its author
which he was very far from really deserving.” Article by
George Saintsbury, (Italics mine.)

In the Encyclopedia Americana may be read:

“Gautier’s whole philosophy is a philosophy of paradox,
his ideal of life hardly more than a picturesque viciousness.
His besetting sin was a desire to say something clever and
wicked to shock the Philistines (see Mlle. De Maupin). The
Academy was forever closed to him.”

When the people of France and Gautier’s time
condemned his book as being vicious and unfit for general
perusal, are we going to say that the defendant in this case
did not have probable cause to believe the same thing
when the translation was published in America by a
publisher who was ashamed to put his name to it? Many
things have moved in the past century, and with the
teachings of church, synagogue, and college, we, at least,
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have the right to expect that the general tone of morality
in America in 1922 is equal to that of France in 1835. It
may be true that Gautier’s style is fascinating and his
imagination rich, but neither style, imagination, nor
learning can create a privileged class, or permit obscenity
because it is dressed up in a fashion difficult to imitate or
acquire. American literature has been fairly clean. That the
policy of this state is to keep it so is indicated by section
1141 of the Penal Law. The Legislature has declared in this
section that no obscene, lewd, lascivious, or disgusting
book shall be sold. Language could not be plainer.

If the things said by Gautier in this book of Mlle. De
Maupin were stated openly and frankly in the language of
the street, there would be no doubt in the minds of
anybody, I take it, that the work would be lewd, vicious,
and indecent. The fact that the disgusting details are served
up in a polished style, with exquisite settings and
perfumed words, makes it all the more dangerous and
insidious, and none the less obscene and lascivious. Gautier
may have a reputation as a writer, but his reputation does
not create a license for the American market. Oscar Wilde
had a great reputation for style, but went to jail just the
same. Literary ability is no excuse for degeneracy.

Sufficient to say that a reading of this book convinces
me that as a matter of law the Society for the Suppression
of Vice had probable cause to believe the defendant,
plaintiff, guilty of violating section 1141 of the Penal Law
in selling this book, and that the complaint in this case
should have been dismissed.

HISCOCK, C. J., and CARDOZO, POUND, and
McLAUGHLIN, JJ., concur with ANDREWS, J.

CRANE, J., reads dissenting opinion, in which HOGAN,
J., concurs.

Judgment affirmed.

MOTHER’S SEX EDUCATION PAMPHLET “SEX SIDE
OF LIFE” IS NOT OBSCENE

United States v. Dennett, 39 F.2d 564 (1930)

Mary W. Dennett was convicted of mailing obscene
matter in contravention of section 211 of the United
States Criminal Code (18 USCA § 334), and she appeals.

Reversed.

The statute under which the defendant was convicted
reads as follows: “Every obscene, lewd, or lascivious, and
every filthy book, pamphlet, picture, paper, letter, writing,
print, or other publication of an indecent character, and
every article or thing designed, adapted, or intended for
preventing conception or producing abortion, or for any
indecent or immoral use; * * * is hereby declared to be
nonmailable matter and shall not be conveyed in the mails
or delivered from any post office or by any letter carrier.
Whoever shall knowingly deposit, or cause to be deposited,
for mailing or delivery, anything declared by this section
to be nonmailable, or shall knowingly take, or cause the
same to be taken, from the mails for the purpose of
circulating or disposing thereof, or of aiding in the
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circulation or disposition thereof, shall be fined not more
than $5,000, or imprisoned not more than five years, or
both.”

The defendant is the mother of two boys. When they
had reached the respective ages of eleven and fourteen, she
concluded that she ought to teach them about the sex side
of life. After examining about sixty publications on the
subject and forming the opinion that they were inadequate
and unsatisfactory, she wrote the pamphlet entitled “Sex
of Life,” for the mailing of which she was afterwards
indicted.

The defendant allowed some of her friends, both
parents and young people, to read the manuscript which
she had written for her own children, and it finally came
to the notice of the owner of the Medical Review of
Reviews, who asked if he might read it and afterwards
published it. About a year afterwards she published the
article herself at twenty-five cents a copy when sold singly,
and at lower prices when ordered in quantities,
Twenty-five thousand of the pamphlets seem to have been
distributed in this way.

At the trial, the defendant sought to prove the cost of
publication in order to show that there could have been no
motive of gain on her part. She also offered to prove that
she had received orders from the Union Theological
Seminary, Young Men’s Christian Association, the Young
Women’s Christian Association, the Public Health
Departments of the various states and from no less than
four hundred welfare and religious organizations, as well as
from clergymen, college professors, and doctors, and that
the pamphlet was in use in the public schools at
Bronxville, N.Y. The foregoing offers were rejected on the
ground that the defendant’s motive in distributing the
pamphlet was irrelevant, and that the only issues were
whether she caused the pamphlet to be mailed and
whether it was obscene.

The pamphlet begins with a so-called “Introduction for
Elders” which sets forth the general views of the writer
and is as follows:

“In reading several dozen books on sex matters for the
young with a view to selecting the best for my own
children, I found none that I was willing to put into their
hands, without first guarding them against what I
considered very misleading and harmful impressions, which
they would otherwise be sure to acquire in reading them.
That is the excuse for this article.

“It is far more specific than most sex information
written for young people. I believe we owe it to children
to be specific if we talk about the subject at all.

“From a careful observation of youthful curiosity and a
very vivid recollection of my own childhood, I have tried
to explain frankly the points about which there is the
greatest inquiry. These points are not frankly or clearly
explained in most sex literature. They are avoided, partly
from embarrassment, but more, apparently, because those
who have undertaken to instruct the children are not really
clear in their own minds as to the proper status of the sex
relation.

“I found that from the physiological point of view, the
question was handled with limitations and reservations,
From the point of natural science it was often handled
with plans for perpetuating the plant and animal species,
and the effort to have the child carry over into human life
some sense of that beauty has come from a most
commendable instinct to protect the child from the

natural shock of the revelation of so much that is
unesthetic and revolting in human sex life. The nearness of
the sex organs to the excretory organs, the pain and
messiness of childbirth are elements which certainly need
some compensating antidote to prevent their making too
disagreeable and disproportionate an impress on the child’s
mind.

“The results are doubtless good as far as they go, but
they do not go nearly far enough. What else is there to call
upon to help out? Why, the one thing which has been
persistently neglected by practically all the sex
writers,—the emotional side of sex experience. Parents and
teachers have been afraid of it and distrustful of it. In not
a single one of all the books for young people that I have
thus far read has there been the frank unashamed
declaration that the climax of sex emotion is an
unsurpassed joy, something which rightly belongs to every
normal human being, a joy to be proudly and serenely
experienced. Instead there has been all too evident an
inference that sex emotion is a thing to be ashamed of,
that yielding to it is indulgence which must be curbed as
much as possible, that all thought and understanding of it
must be rigorously postponed, at any rate till after
marriage.

“We give to young folks, in their general education, as
much as they can grasp of science and ethics and art, and
yet in their sex education, which rightly has to do with all
of these, we have said, ‘Give them only the bare
physiological facts, lest they be prematurely stimulated.’
Others of us, realizing that the bare physiological facts are
shocking to many a sensitive child, and must somehow be
softened with something pleasant, have said, ‘Give them
the facts, yes, but see to it that they are so related to the
wonders of evolution and the beauties of the natural world
that the shock is minimized.’ But none of us has yet dared
to say, ‘Yes, give them the facts, give them the nature
study, too, but also give them some conception of sex life
as a vivifying joy, as a vital art, as a thing to be studied and
developed with reverence for its big meaning, with
understanding of its far-reaching reactions, psychologically
and spiritually, with temperant restraint, good taste and
the highest idealism.” We have contented ourselves by
assuming that marriage makes sex relations respectable. We
have not yet said that it is sentimentality, the child being
led from a semi-esthetic study of the reproduction of
flowers and animals to the acceptance of a similar idea for
human beings. From the moral point of view it was
handled least satisfactorily of all, the child being given a
jumble of conflicting ideas, with no means of correlating
them—fear of venereal disease, one’s duty to suppress
‘animal passion,’ the sacredness of marriage, and so forth.
And from the emotional point of view, the subject was not
handled at all.

“This one omission seems to me to be the key to the
whole situation, and it is the basis of the radical departure
I have made from the precedents in most sex literature for
children.

“Concerning all four points of view just mentioned,
there are certain departures from the traditional method
that have seemed to me worth making,

“On the physiological side I have given, as far as
possible, the proper terminology for the sex organs and
functions. Children have had to read the expurgated
literature which has been specially prepared for them in
poetic or colloquial terms, and then are needlessly



mystified when they hear things called by their real names.

“On the side of natural science, I have emphasized our
unlikeness to the plants and animals rather than our
likeness, for while the points we have in common with the
lower orders make an interesting section in our general
education, it is knowing about the vital points in which we
differ that helps us to solve the sexual problems of
maturity; and the child needs that knowledge precisely as
he needs knowledge of everything which will fortify him
for wise decisions when he is grown.

“On the moral side, I have tried to avoid confusion and
dogmatism in the following ways: by eliminating fear of
venereal disease as an appeal for strictly limited sex
relations, stating candidly that venereal disease is becoming
curable; by barring out all mention of ‘brute’ or ‘animal’
passion, terms frequently used in pleas for chastity and self
control, as such talk is an aspersion on the brute and has
done children much harm in giving them the impression
that there is an essential baseness in the sex relation; by
inviting the inference that marriage is ‘sacred’ by virtue of
its being a reflection of human ideality rather than because
it is a legalized institution.

“Unquestionably the stress which most writers have laid
upon the beauty of nature’s only beautiful sex relations
that can make marriage lovely.

“Young people are just as capable of being guided and
inspired in their thought about sex emotion as in their
taste and ideals in literature and ethics, and just as they
imperatively need to have their general taste and ideals
cultivated as a preparation for mature life, so do they need
to have some understanding of the marvelous place which
sex emotion has in life.

“Only such an understanding can be counted on to give
them the self control that is born of knowledge, not fear,
the reverence that will prevent premature or trivial
connections, the good taste and finesse that will make
their sex life when they reach maturity a vitalizing
success.”

After the foregoing introduction comes the part devoted
to sex instruction entitled, ““An Explanation for Young
People.” It proceeds to explain sex life in detail both
physiologically and emotionally. It describes the sex
organs and their operation and the way children are
begotten and born. It negatives the idea that the sex
impulse is in itself a base passion, and treats it as normal
and its satisfaction as a great and justifiable joy when
accompanied by love between two human beings. It warns
against perversion, venereal disease, and prostitution, and
argues for continence and healthy mindedness and against
promiscuous sex relations.

The pamphlet in discussing the emotional side of the
human sex relation, says:

“It means that a man and a woman feel that they belong
to each other in a way that they belong to no one else; it
makes them wonderfully happy to be together; they find
they want to live together, work together, play together,
and to have children together, that is, to marry each other;
and their dream is to be happy together all their lives.
* ¥ ¥ The idea of sex relations between people who do
not love each other, who do not feel any sense of
belonging to each other, will always be revolting to highly
developed sensitive people.”

“People’s lives grow finer and their characters better, if
they have sex relations only with those they love. And
those who make the wretched mistake of yielding to the
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sex impulse alone when there is no love to go with it,
usually live to despise themselves for their weakness and
their bad taste. They are always ashamed of doing it, and
they try to keep it secret from their families and those
they respect. You can be sure that whatever people are
ashamed to do is something that can never bring them real
happiness. It is true that one’s sex relations are the most
personal and private matters in the world, and they belong
just to us and to no one else, but while we may be shy and
reserved about them, we are not ashamed.

“When two people really love each other, they don’t
care who knows it. They are proud of their happiness. But
no man is ever proud of his connection with a prostitute
and no prostitute is ever proud of her business.

“Sex relations belong to love, and love is never a
business. Love is the nicest thing in the world, but it can’t
be bought. And the sex side of it is the biggest and most
important side of it, so it is the one side of us that we must
be absolutely sure to keep in good order and perfect
health, if we are going to be happy ourselves or make any
one else happy.”

The government proved that the pamphlet was mailed
to Mrs. C. A. Miles, Grottoes, Va.

Upon the foregoing record, of which we have given a
summary, the trial judge charged the jury that the motive
of the defendant in mailing the pamphlet was immaterial,
that it was for them to determine whether it was obscene,
lewd, or lascivious within the meaning of the statute, and
that the test was “whether its language has a tendency to
deprave and corrupt the morals of those whose minds are
open to such things and into whose hands it may fall;
arousing and implanting in such minds lewd and obscene
thought or desires.”

The court also charged that, “even if the matter sought
to be shown in the pamphlet complained of were true, that
fact would be immaterial, if the statements of such facts
were calculated to deprave the morals of the readers by
inciting sexual desires and libidinous thoughts.”

The jury returned a verdict of guilty upon which the
defendant was sentenced to pay a fine of $300, and from
the judgment of conviction she has taken this appeal.

Greenbaum, Wolff & Ernst, of New York City (Morris
L. Ernst, Newman Levy, and Alexander Lindey, all of New
York City, of counsel), for appellant.

Howard W. Ameli, U. S. Atty., of Brooklyn, N.Y.
(Herbert H. Kellogg, James E. Wilkinson, and Emanuel
Bublick, Asst. U. S. Attys., all of Brooklyn, N.Y., of
counsel), for the United States.

Before SWAN, AUGUSTUS N. HAND, and CHASE,
Circuit Judges.

AUGUSTUS N. HAND, Circuit Judge (after stating the
facts as above).

It is doubtless true that the personal motive of the
defendant in distributing her pamphlet could have no
bearing on the question whether she violated the law. Her
own belief that a really obscene pamphlet would pay the
price for its obscenity by means of intrinsic merits would
leave her as much as ever under the ban of the statute.
Regina v. Hicklin, L. R. 3 Q. B. 360; United States v.
Bennett, Fed. Case No. 14,571; Rosen v. United States,
161 U. S. at page 41,16 S. Ct. 434, 480, 40 L. Ed. 606.

It was perhaps proper to exclude the evidence offered
by the defendant as to the persons to whom the pamphlet
was sold, for the reason that such evidence, if relevant at
all, was part of the government’s proof. In other words, a
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publication might be distributed among doctors or nurses
or adults in cases where the distribution among small
children could not be justified. The fact that the latter
might obtain it accidently or surreptitiously, as they might
see some medical books which would not be desirable for
them to read, would hardly be sufficient to bar a
publication otherwise proper. Here the pamphlet appears
to have been mailed to a married woman. The tract may
fairly be said to be calculated to aid parents in the
instruction of their children in sex matters. As the record
stands, it is a reasonable inference that the pamphlet was
to be given to children at the discretion of adults and to be
distributed through agencies that had the real welfare of
the adolescent in view. There is no reason to suppose that
it was to be broadcast among children who would have no
capacity to understand its general significance. Even the
court in Regina v. Hicklin, L. R. 3 Q. B. at p. 367, which
laid down a more strict rule than the New York Court of
Appeals was inclined to adopt in People v. Eastman, 188
N.Y. 478, 81 N. E. 459, 11 Ann. Cas. 302, said that “‘the
circumstances of the publication” may determine whether
the statute has been violated.

But the important consideration in this case is not the
correctness of the rulings of the trial judge as to the
admissibility of evidence, but the meaning and scope of
those words of the statute which prohibit the mailing of an
“obscene, lewd or lascivious * * * pamphlet.”’ 1t was for
the trial court to determine whether the pamphlet could
reasonably be thought to be of such a character before
submitting any question of the violation of the statute to
the jury. Knowles v. United States (C. C. A.) 170 F. 409;
Magon v. United States (C. C. A.) 248 F. 201. And the test
most frequently laid down seems to have been whether it
would tend to deprave the morals of those into whose
hands the publication might fall by suggesting lewd
thoughts and exciting sensual desires. Dunlop v. United
States, 165 U. 8. at page 501, 17 S. Ct. 375 41 L. Ed. 799;
Rosen v. United States, 161 U. S. 29, 16 S. Ct. 434, 480,
40 L. Ed. 606.

It may be assumed that any article dealing with the sex
side of life and explaining the functions of the sex organs
is capable in some circumstances of arousing lust. The sex
impulses are present in every one, and without doubt cause
much of the weal and woe of human kind. But it can
hardly be said that, because of the risk of arousing sex
impulses, there should be no instruction of the young in
sex matters, and that the risk of imparting instruction
outweighs the disadvantages of leaving them to grope
about in mystery and morbid curiosity and of requiring
them to secure such information, as they may be able to
obtain, from ill-informed and often foul-minded
companions, rather than from intelligent and high-minded
sources. It may be argued that suggestion plays a large part
in such matters, and that on the whole the less sex
questions are dwelt upon the better. But it by no means
follows that such a desideratum is attained by leaving
adolescents in a state of inevitable curiosity, satisfied only
by the casual gossip of ignorant playmates.

The old theory that information about sex matters
should be left to chance has greatly changed, and, while
there is still a difference of opinion as to just the kind of
instruction which ought to be given, it is commonly
thought in these days that much was lacking in the old
mystery and reticence. This is evident from the current
literature on the subject, particularly such pamphlets as

“Sex Education,” issued by the Treasury Department
United States Public Health Service in 1927.

The statute we have to construe was never thought to
bar from the mails everything which might stimulate sex
impulses. If so, much chaste poetry and fiction, as well as
many useful medical works would be under the ban. Like
everything else, this law must be construed reasonably
with a view to the general objects aimed at. While there
can be no doubt about its constitutionality, it must not be
assumed to have been designed to interfere with serious
instruction regarding sex matters unless the terms in which
the information is conveyed are clearly indecent.

We have been referred to no decision where a truthful
exposition of the sex side of life, evidently calculated for
instruction and for the explanation of relevant facts, has
been held to be obscene. In Dysart v. United States, 272
U. 8. 655, 47 S. Ct. 234, 71 L. Ed. 461, it was decided
that the advertisement of a lying-in retreat to enable
unmarried women to conceal their missteps, even though
written in a coarse and vulgar style, did not fall within
prohibition of the statute, and was not “‘obscene” within
the meaning of the law.

The defendant’s discussion of the phenomena of sex is
written with sincerity of feeling and with an idealization of
the marriage relation and sex emotions. We think it tends
to rationalize and dignify such emotions rather than to
arouse lust. While it may be thought by some that portions
of the tract go into unnecessary details that would better
have been omitted, it may be fairly answered that the
curiosity of many adolescents would not be satisfied
without full explanation, and that no more than that is
really given. It also may reasonably be thought that
accurate information, rather than mystery and curiosity, is
better in the long run and is less likely to occasion
lascivious thoughts than ignorance and anxiety. Perhaps
instruction other than that which the defendant suggests
would be better. That is a matter as to which there is
bound to be a wide difference of opinion, but, irrespective
of this, we hold that an accurate exposition of the relevant
facts of the sex side of life in decent language and in
manifestly serious and disinterested spirit cannot
ordinarily be regarded as obscene. Any incidental tendency
to arouse sex impulses which such a pamphlet may perhaps
have is apart from and subordinate to its main effect. The
tendency can only exist in so far as it is inherent in any sex
instruction, and it would seem to be outweighed by the
elimination of ignorance, curiosity, and morbid fear. The
direct aim and the net result is to promote understanding
and self-control.

No case was made for submission to the jury, and the
judgment must therefore be reversed.

THE BOOK MARRIED LOVE, WHICH “IS A
CONSIDERED ATTEMPT TO EXPLAIN TO MARRIED
PEOPLE HOW THEIR MUTUAL SEX LIFE MAY BE
MADE HAPPIER,” IS NOT OBSCENE.

United States v. One Obscene Book Entitled ‘“Married
Love”, 48 F.2d 821 (1931)



WOOLSEY, District Judge.

I dismiss the libel in this case.

I. The first point with which I shall deal is as to the
contention that the section of the Tariff Act under which
this libel was brought, title 19, U. 8. C., § 1305 (19 USCA
§ 1305), is unconstitutional as impinging on the right of
the freedom of the press. I think there is nothing in this
contention. The section does not involve the suppression
of a book before it is published, but the exclusion of an
already published book which is sought to be brought into
the United States.

After a book is published, its lot in the world is like that
of anything else. 1t must conform to the law and, if it does
not, must be subject to the penalties involved in its failure
to do so. Laws which are thus disciplinary of publications,
whether involving exclusion from the mails or from this
country, do not interfere with freedom of the press.

I1. Passing to the second point, I think that the matter
here involved is res adjudicata by reason of the decision
hereinafter mentioned.

This is a proceeding in rem against a book entitled
“Married Love,” written by Dr. Marie C. Stopes and sent
from England by the London branch of G.P. Putnam’s
Sons to their New York office.

The libel was filed under the provisions of Title 19,
U.S.C., § 1305 (19 USCA § 1305), which provides, so far
as is here relevant, as follows:

“s 1305. Immoral Articles—Importation Prohibited. (a)
Prohibition of importation. All persons are prohibited
from importing into the United States from any foreign
country * * * any obscene book, pamphlet, paper, writing,
advertisement, circular, print, pictures, drawing, or other
representation, figure, or image on or of paper or other
material, or any cast, instrument, or other article which is
obscene or immoral, or any drug or medicine or any article
whatever for the prevention of conception or for causing
unlawful abortion. * * * No such articles, whether
imported separately or contained in packages with other
goods entitled to entry, shall be admitted to entry; and all
such articles * * * shall be subject to seizure and forfeiture
as hereinafter provided: * * * Provided further, that the
secretary of the Treasury may, in his discretion, admit the
so-called classics or books of recognized and established
literary or scientific merit, but may, in his discretion,
admit such classics or books only when imported for
noncommercial purposes.”

Then it goes on:

“Upon the appearance of any such book or matter at
any customs office, the same shall be seized and held by
the collector to await the judgment of the district court as
hereinafter provided. * * * Upon the seizure of such book
or matter the collector shall transmit information thereof
to the district attorney of the district in which is situated
the office at which such seizure has taken place, who shall
institute proceedings in the district court for the
forfeiture, confiscation, and destruction of the book or
matter seized. Upon the adjudication that such book or
matter thus seized is of the character the entry of which is
by this section prohibited, it shall be ordered destroyed
and shall be destroyed. Upon adjudication that such book
or matter thus seized is not of the character the entry of
which is by this section prohibited, it shall not be excluded
from entry under the provisions of this section.

“In any such proceeding any party in interest may upon
demand have the facts at issue determined by a jury and
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any party may have an appeal or the right of review asin
the case of ordinary actions or suits.”

The book before me now has had stricken from it all
matters dealing with contraceptive instruction and, hence,
does not come now within the prohibition of the statute
against imports for such purposes, even if a book dealing
with such matters falls within the provisions of this
section—which I think it probably does not—and the case
falls to be dealt with entirely on the question of whether
the book is obscene or immoral.

Another copy of this same book, without the excision
of the passages dealing with contraceptive matters, was
before Judge Kirkpatrick, United States District Judge for
the Eastern District of Pennsylvania, on a forfeiture libel
under the Tariff Act of 1922, and he ruled that the book
was not obscene or immoral, and directed a verdict for the
claimant.!

Although the government took an exception to this
ruling at the time of the trial, it did not mature this
exception by an appeal, and the case therefore stands as a
final decision of a coordinate court in a proceeding in rem
involving the same book that we have here. The answer in
this case is amended and pleads res adjudicata on the
ground of the proceedings had before Judge Kirkpatrick
which involved exactly the same question as that now
before me.

The only difference between the Philadelphia case and
this case is that another copy of the same book has been
here seized and libeled.

I think that the proper view of the meaning of the word
“book” in title 19, U. S. C., §1305 (19 USCA §1305), is
not merely a few sheets of paper bound together in cloth
or otherwise, but that a book means an assembly or
concourse of ideas expressed in words, the subject-matter
which is embodied in the book, which is sought to be
excluded, and not merely the physical object called a book
which can be held in one’s hands.

Assuming it is proper so to view the meaning of the
word “book” in the statute under consideration, Judge
Kirkpatrick’s decision at Philadelphia in a proceeding in
rem against this book is a bar to another similar proceeding
such as this in this district.

I hold that Judge Kirkpatrick’s decision established the
book “Married Love” as having an admissible status at any
point around the customs’ barriers of the United States. In
this connection, see Gelston v. Hoyt, 3 Wheat. 246, 312 to
page 316, 4 L. Ed. 381; Waples on Proceedings in Rem,
§§87,110, 111, 112, and cases therein cited.

It is perfectly obvious, I think, that, if a vessel had been
libeled on a certain count for forfeiture at Philadelphia,
and there acquitted of liability to forfeiture, on her
coming around to New York she could not properly be
libeled again on the same count. That is the real situation
in the present case. Cf. United States v. 2180 Cases of
Champagne, 9 F.(2d) 710, 712, 713 (C. C. A.2).

III. However, in case the Circuit Court of Appeals, to
which I presume this case will eventually be taken, should
disagree with my construction of the word “book,” and
should consider that it was a copy of the book that was
subject to exclusion, and not merely the book regarded as
an embodiment of ideas, or should disagree with my appli-
cation of the admiralty law to a situation of this kind, I
will now deal with the case on the merits.

In Murray’s Oxford English Dictionary the word
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“obscene” is defined as follows:

“Obscene—1. Offensive to the senses, or to taste or
refinement; disgusting, repulsive, filthy, foul, abominable,
loathsome. Now somewhat arch.

“2. Offensive to modesty or decency; expressing or
suggesting unchaste or lustful ideas; impure, indecent,
lewd.”

In the same Dictionary the word “immoral” is defined
as follows:

“Immoral—The opposite of moral; not moral.

“l. Not consistent with, or not conforming to, moral
law or requirement; opposed to or violating morality;
morally evil or impure; unprincipled, vicious, dissolute. (of
persons, things, actions, etc.)

2. Not having a moral nature or character; non-moral.”

The book “Married Love” does not, in my opinion, fall
within these definitions of the words “obscene” or
“immoral” in any respect.

Dr. Stopes treats quite as decently and with as much
restraint of the sex relations as did Mrs. Mary Ware
Dennett in “The Sex Side of Life, An Explanation for
Young People,” which was held not to be obscene by the
Circuit Court of Appeals for this circuit in United States v.
Dennett, 39 F.(2d) 564.

The present book may fairly be said to do for adults
what Mrs. Dennett’s book does for adolescents.

The Dennett Case, as I read it, teaches that this court
must determine, as a matter of law in the first instance,
whether the book alleged to be obscene falls in any sense
within the definition of that word. If it does, liability to
forfeiture becomes a question for the jury under proper
instructions. If it does not, the question is one entirely for
the court.

“Married Love” is a considered attempt to explain to
married people how their mutual sex life may be made
happier.

To one who had read Havelock Ellis, as I have, the
subject-matter of Dr. Stope’s book is not wholly new, but
it emphasizes the woman’s side of sex questions. It makes
also some apparently justified criticisms of the
inopportune exercise by the man in the marriage relation
of what are often referred to as his conjugal or marital
rights, and it pleads with seriousness, and not without
some eloquence, for a better understanding by husbands of
the physical and emotional side of the sex life of their
wives.

I do not find anything exceptionable anywhere in the
book, and I cannot imagine a normal mind to which this
book would seem to be obscene or immoral within the
proper definition of these words or whose sex impulses
would be stirred by reading it.

Whether or not the book is scientific in some of its
theses is unimportant. It is informative and instructive, and
I think that any married folk who read it cannot fail to be
benefited by its counsels of perfection and its frank
discussion of the frequent difficulties which necessarily
arise in the more intimate aspects of married life, for as
Professor William G. Sumner used aptly to say in his
lectures on the Science of Society at Yale, marriage, in its
essence, is a status of antagonistic co-operation.

In such a status, necessarily, centripetal and centrifugal
forces are continuously at work, and the measure of its
success obviously depends on the extent to which the
centripetal forces are predominant.

The book before me here has as its whole thesis the

strengthening of the centripetal forces in marriage, and
instead of being inhospitably received, it should, I think,
be welcomed within our borders.

NOTES

1. No opinion was filed.

ULYSSES 1S NOT OBSCENE

United States v. One Book Called “Ulysses”, 5 F.Supp.
182 (1933)

WOOLSEY, District Judge.

The motion for a decree dismissing the libel herein is
granted, and, consequently, of course, the government’s
motion for a decree of forfeiture and destruction is denied.

Accordingly a decree dismissing the libel without costs
may be entered herein.

I. The practice followed in this case is in accordance
with the suggestion made by me in the case of United
States v. One Book, Entitled “Contraception” (D.C.) 51
F.(2d) 525, and is as follows:

After issue was joined by the filing of the claimant’s
answer to the libel for forfeiture against “Ulysses,” a
stipulation was made between the United States
Attorney’s office and the attorneys for the claimant
providing:

1. That the book “Ulysses” should be deemed to have
been annexed to and to have become part of the libel just
as if it had been incorporated in its entirety therein.

2. That the parties waived their right to a trial by jury.

3. That each party agreed to move for decree in its
favor.

4. That on such cross-motions the court might decide all
the questions of law and fact involved and render a general
finding thereon.

5. That on the decision of such motions the decree of
the court might be entered as if it were a decree after trial.

It seems to me that a procedure-of this kind is highly
appropriate in libels such as this for the confiscation of
books. It is an especially advantageous procedure in the
instant case because, on account of the length of “Ulysses”
and the difficulty of reading it, a jury trial would have
been an extremely unsatisfactory, if not an almost
impossible method of dealing with it.

II. T have read “Ulysses” once in its entirety and I have
read those passages of which the government particularly
complains several times. In fact, for many weeks, my spare
time has been devoted to the consideration of the decision
which my duty would require me to make in this matter.

“Ulysses” is not an easy book to read or to understand.
But there has been much written about it, and in order
properly to approach the consideration of it it is advisable
to read a number of other books which have now become
its satellites. The study of “Ulysses” is, therefore, a heavy
task.

III. The reputation of “Ulysses” in the literary world,
however, warranted my taking such time as was necessary



to enable me to satisfy myself as to the intent with which
the book was written, for, of course, in any case where a
book is claimed to be obscene it must first be determined,
whether the intent with which it was written was what is
called, according to the usual phrase, pornographic, that is,
written for the purpose of exploiting obscenity.

If the conclusion’is that the book is pornographic, that
is the end of the inquiry and forfeiture must follow.

But in “Ulysses,” in spite of its unusual frankness, I do
not detect anywhere the leer of the sensualist. 1 hold,
therefore, that it is not pornographic.

IV. In writing “Ulysses,” Joyce sought to make a serious
experiment in a new, if not wholly novel, literary genre.
He takes persons of the lower middle class living in Dublin
in 1904 and seeks, not only to describe what they did on a
certain day early in June of that year as they went about
the city bent on their usual occupations, but also to tell
what many of them thought about the while.

Joyce has attempted—it seems to me, with astonishing
success—to show how the screen of consciousness with its
ever-shifting kaleidoscopic impressions carries, as it were
on a plastic palimpsest, not only what is in the focus of
each man’s observation of the actual things about him, but
also in a penumbral zone residua of past impressions, some
recent and some drawn up by association from the domain
of the subconscious. He shows how each- of these
impressions affects the life and behavior of the character
which he is describing.

What he seeks to get is not unlike the result of a double
or, if that is possible, a multiple exposure on a cinema
film, which would give a clear foreground with a
background visible but somewhat blurred and out of focus
in varying degrees.

To convey by words an effect which obviously lends
itself more appropriately to a graphic technique, accounts,
it seems to me, for much of the obscurity which meets a
reader of “Ulysses.” And it also explains another aspect of
the book, which 1 have further to consider, namely,
Joyce’s sincerity and his honest effort to show exactly
how the minds of his characters operate.

If Joyce did not attempt to be honest in developing the
technique which he has adopted in “Ulysses” the result
would be psychologically misleading and thus unfaithful to
his chosen technique. Such an attitude would be
artistically inexcusable.

It is because Joyce has been loyal to his technique and
has not funked its necessary implications, but has honestly
attempted to tell fully what his characters think about,
that he has been the subject of so many attacks and that
his purpose has been so often misunderstood and
misrepresented. For his attempt sincerely and honestly to
realize his objective has required him incidentally to use
certain words which are generally considered dirty words
and has led at times to what many think is a too poignant
preoccupation with sex in the thoughts of his characters.

The words which are criticized as dirty are old Saxon
words known to almost all men and, I venture, to many
women, and are such words as would be naturally and
habitually used, I believe, by the types of folk whose life,
physical and mental, Joyce is seeking to describe. In
respect of the recurrent emergence of the theme of sex in
the minds of his characters, it must always be remembered
that his locale was Celtic and his season spring.

Whether or not one enjoys such a technique as Joyce
uses is a matter of taste on which disagreement or
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argument is futile, but to subject that technique to the
standards of some other technique seems to me to be little
short of absurd.

Accordingly, 1 hold that “Ulysses” is a sincere and
honest book, and I think that the criticisms of it are
entirely disposed of by its rationale.

V. Furthermore, “Ulysses” is an amazing tour de force
when one considers the success which has been in the main
achieved with such a difficult objective as Joyce set for
himself. As I have stated, “Ulysses” is not an easy book to
read. It is brilliant and dull, intelligible and obscure, by
turns. In many places it seems to me to be disgusting, but
although it contains, as 1 have mentioned above, many
words usually considered dirty, I have not found anything
that 1 consider to be dirt for dirt’s sake. Each word of the
book contributes like a bit of mosaic to the detail of the
picture which Joyce is seeking to construct for his readers.

If one does not wish to associate with such folk as Joyce
describes, that is one’s own choice. In order to avoid
indirect contact with them one may not wish to read
“Ulysses”’; that is quite understandable. But when such a
great artist in words, as Joyce undoubtedly is, seeks to
draw a true picture of the lower middle class in a European
city, ought it to be impossible for the American public
legally to see that picture?

To answer this question it is not sufficient merely to
find, as I have found above, that Joyce did not write
“Ulysses” with what is commonly called pornographic
intent, I must endeavor to apply a more objective standard
to his book in order to determine its effect in the result,
irrespective of the intent with which it was written.

VI. The statute under which the libel is filed only
denounces, in so far as we are here concerned, the
importation into the United States from any foreign
country of “any obscene book.” Section 305 of the Tariff
Act of 1930, title 19 United States Code, §1305 (19
USCA §1305). It does not marshal against books the
spectrum of condemnatory adjectives found, commonly,
in laws dealing with matters of this kind. I am, therefore,
only required to determine whether “Ulysses” is obscene
within the legal definition of that word.

The meaning of the word “obscene” as legally defined
by the courts is: Tending to stir the sex impulses or to lead
to sexually impure and lustful thoughts. Dunlop v. United
States, 165 U. S. 486, 501, 17 S. Ct. 375, 41 L. Ed. 799;
United States v. One Obscene Book Entitled ‘“Married
Love” (D. C.) 48 F.(2d) 821, 824; United States v. One
Book, Entitled “Contraception” (D. C.) 51 F.(2d) 525,
528; and compare Dysart v. United States, 272 U. S. 655,
657, 47 S. Ct. 234, 71 L. Ed. 461; Swearingen v. United
States, 161 U. S. 446, 450, 16 S. Ct. 562, 40 L. Ed. 765;
United States v. Dennett, 39 F.(2d) 564, 568, 76 A. L. R,
1092 (C. C. A.2); People v. Wendling, 258 N. Y. 451, 453,
180 N. E. 169, 81 A. L. R. 799.

Whether a particular book would tend to excite such
impulses and thoughts must be tested by the court’s
opinion as to its effect on a person with average sex
instincts—what the French would call ’homme moyen
sensuel—who plays, in this branch of legal inquiry, the
same role of hypothetical reagent as does the “reasonable
man”’ in the law of torts and “the man learned in the art”
on questions of invention in patent law.

The risk involved in the use of such a reagent arises from
the inherent tendency of the trier of facts, however fair he
may intend to be, to make his reagent too much
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subservient to his own idiosyncrasies. Here, I have
attempted to avoid this, if possible, and to make my
reagent herein more objective than he might otherwise be,
by adopting the following course:

After [ had made my decision in regard to the aspect of
“‘Ulysses,” now under consideration, [ checked my
impressions with two friends of mine who in my opinion
answered to the above-stated requirement for my reagent.

These literary assessors—as I might properly describe
them—were called on separately, and neither knew that 1
was consulting the other. They are men whose opinion on
literature and on life I value most highly. They had both
read “‘Ulysses,” and, of course, were wholly unconnected
with this cause.

Without letting either of my assessors know what my
decision was, 1 gave to each of them the legal definition of
obscene and asked each whether in his opinion “Ulysses”
was obscene within that definition.

I was interested to find that they both agreed with my
opinion: That reading “Ulysses’ in its entirety, as a book
must be read on such a test as this, did not tend to excite
sexual impulses or lustful thoughts, but that its net effect
on them was only that of a somewhat tragic and very
powerful commentary on the inner lives of men and
women.

It is only with the normal person that the law is
concerned. Such a test as [ have described, therefore, is the
only proper test of obscenity in the case of a book like
“Ulysses”” which is a sincere and serious attempt to devise
a new literary method for the observation and description
of mankind.

1 am quite aware that owing to some of its scenes
“Ulysses” is a rather strong draught to ask some sensitive,
though normal, persons to take. But my considered
opinion, after long reflection, is that, whilst in many places
the effect of “Ulysses” on the reader undoubtedly is
somewhat emetic, nowhere does it tend to be an
aphrodisiac.

“Ulysses” may, therefore, be admitted into the United
States.

JUDGES AUGUSTUS HAND AND LEARNED HAND
UPHOLD JUDGE WOOLSEY’S DECISION THAT
ULYSSES 1S NOT OBSCENE

United States v. One Book Entitled Ulysses, 72 F.2d 705
(1934)

AUGUSTUS N. HAND, Circuit Judge.

This appeal raises sharply the question of the proper
interpretation of section 305 (a) of the Tariff Act of 1930
(19 USCA §1305 (a). That section provides that “all
persons are prohibited from importing into the United
States from any foreign country * * * any obscene book,
pamphlet, paper, writing, advertisement, circular, print,
picture, drawing, or other representation, figure, or image
on or of paper or other material, * * *  and directs that,
upon the appearance of any such book or matter at any

customs office, the collector shall seize it and inform the
district attorney, who shall institute proceedings for
forfeiture. In accordance with the statute, the collector
seized Ulysses, a book written by James Joyce, and the
United States filed a libel for forfeiture. The claimant,
Random House, Inc., the publisher of the American
edition, intervened in the cause and filed its answer
denying that the book was obscene and was subject to
confiscation and praying that it be admitted into the
United States. The case came on for trial before Woolsey,
J., who found that the book, taken as a whole, “did not
tend to excite sexual impulses or lustful thoughts but that
its net effect was only that of a somewhat tragic and very
powerful commentary on the inner lives of men and
women.” He accordingly granted a decree adjudging that
the book was “not of the character the entry of which is
prohibited under the provision of section 305 of the Tariff
Act of 1930 * * *and * * * dismissing the libel,” from
which this appeal has been taken.

James Joyce, the author of Ulysses, may be regarded as
a pioneer among those writers who have adopted the
“stream of consciousness” method of presenting fiction,
which has attracted considerable attention in academic and
literary circles. In this field Ulysses is rated as a book of
considerable power by persons whose opinions are entitled
to weight. Indeed it has become a sort of contemporary
classic, dealing with a new subject-matter. It attempts to
depict the thoughts and lay bare the souls of a number of
people, some of them intellectuals and some social
outcasts and nothing more, with a literalism that leaves
nothing unsaid. Certain of its passages are of beauty and
undoubted distinction, while others are of a vulgarity that
is extreme and the book as a whole has a realism
characteristic of the present age. It is supposed to portray
the thoughts of the principal characters during a period of
about eighteen hours.

We may discount the laudation of Ulysses by some of its
admirers and reject the view that it will permanently stand
among the great works of literature, but it is fair to say
that it is a sincere portrayal with skillful artistry of the
“stream of consciousness” of its characters. Though the
depiction happily is not of the “stream of consciousness”
of all men and perhaps of only those of a morbid type, it
seems to be sincere, truthful, relevant to the subject, and
executed with real art. Joyce, in the words of Paradise
Lost, has dealt with “things unattempted yet in prose or
rime”—with things that very likely might better have
remained “unattempted”—but his book shows originality
and is a work of symmetry and excellent craftsmanship of
a sort. The question before us is whether such a book of
artistic merit and scientific insight should be regarded as
“obscene” within section 305 (a) of the Tariff Act.

That numerous long passages in Ulysses contain matter
that is obscene under any fair definition of the word
cannot be gainsaid; yet they are relevant to the purpose of
depicting the thoughts of the characters and are
introduced to give meaning to the whole, rather than to
promote lust or portray filth for its own sake. The net
effect even of portions most open to attack, such as the
closing monologue of the wife of Leopold Bloom, is pitiful
and tragic, rather than lustful. The book depicts the souls
of men and women that are by turns bewildered and
keenly apprehensive, sordid and inspiring, ugly and beauti-
ful, hateful and loving, In the end one feels, more than
anything else, pity and sorrow for the confusion, misery,



and degredation of humanity. Page after page of the book
is, or seems to be, incomprehensible. But many passages
show the trained hand of an artist, who can at one mo-
ment adapt to perfection the style of an ancient chronicler,
and at another become a veritable personification of
Thomas Carlyle. In numerous places there are found ori-
ginality, beauty, and distinction. The book as a whole is
not pornographic, and, while in not a few spots it is coarse,
blasphemous, and obscene, it does not, in our opinion,
tend to promote lust. The erotic passages are submerged in
the book as a whole and have little resultant effect. If
these are to make the book subject to confiscation, by the
same test Venus and Adonis, Hamlet, Romeo and Juliet,
and the story told in the Eighth Book of the Odyssey by
the bard Demodocus of how Ares and Aphrodite were
entrapped in a net spread by the outraged Hephaestus
amid the laughter of the immortal gods, as well as many
other classics, would have to be suppressed. Indeed, it may
be questioned whether the obscene passages in Romeo and
Juliet were as necessary to the development of the play as
those in the monologue of Mrs. Bloom are to the depiction
of the latter’s tortured soul.

It is unnecessary to add illustrations to show that, in the
administration of statutes aimed at the suppression of
immoral books, standard works of literature have not been
barred merely because they contained some obscene
passages, and that confiscation for such a reason would
destroy much that is precious in order to benefit a few.

It is settled, at least so far as this court is concerned,
that works of physiology, medicine, science, and sex
instruction are not within the statute, though to some
extent and among some persons they may tend to promote
lustful thoughts. United States v. Dennett, 39 F.(2d) 564,
76 A. L. R. 1092. We think the same immunity should
apply to literature as to science, where the presentation,
when viewed objectively, is sincere, and the erotic matter
is not introduced to promote lust and does not furnish the
dominant note of the publication. The question in each
case is whether a publication taken as a whole has a
libidinous effect. The book before us has such portentous
length, is written with such evident truthfulness in its
depiction of certain types of humanity, and is so little
erotic in its result, that it does not fall within the
forbidden class.

In Halsey v. New York Society for Suppression of Vice,
234 N.Y. 1, 136 N. E. 219, 220, the New York Court of
Appeals dealt with Mademoiselle de Maupin, by Theophile
Gautier, for the sale of which the plaintiff had been
prosecuted under a New York statute forbidding the sale
of obscene books, upon the complaint of the defendant.
After acquittal, the plaintiff sued for malicious
prosecution, and a jury rendered a verdict in his favor. The
Court of Appeals refused to disturb the judgment because
the book had become a recognized French classic and its
merits on the whole outweighed its objectionable qualities,
though, as Judge Andrews said, it contained many
paragraphs which, ‘‘taken by themselves,” were
“undoubtedly vulgar and indecent.” In referring to the
obscene passages, he remarked that: ‘“No work may be
judged from a selection of such paragraphs alone. Printed
by themselves they might, as a matter of law, come within
the prohibition of the statute. So might a similar selection
from Aristophanes or Chaucer or Boccaccio, or even from
the Bible. The book, however, must be considered broadly,
as a whole.” We think Judge Andrews was clearly right,
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and that the effect of the book as a whole is the test.

In the New York Supreme Court, Judge Morgan J.
O’Brien declined to prohibit a receiver from selling
Arabian Nights, Rabelais, Ovid’s Art of Love, the
Decameron of Boccaccio, the Heptameron of Queen
Margaret of Navarre, or the Confessions of Rousseau. He
remarked that a rule which would exclude them would bar
“a very large proportion of the works of fiction of the
most famous writers of the English language.” In re
Worthington Co. (Sup.) 30 N. Y. S. 361, 362,24 L. R. A.
110. The main difference between many standard works
and Ulysses is its far more abundant use of coarse and
colloquial words and presentation of dirty scenes, rather
than in any excess of prurient suggestion. We do not think
that Ulysses, taken as a whole, tends to promote lust, and
its criticised passages do this no more than scores of
standard books that are constantly bought and sold.
Indeed a book of physiology in the hands of adolescents
may be more objectionable on this ground than almost
anything else.

But it is argued that United States v. Bennett, Fed. Cas.
No. 14,571, stands in the way of what has been said, and it
certainly does. There a court, consisting of Blatchford, C.
J., and Benedict and Choate, D.J]., held that the offending
paragraphs in a book could be taken from their context
and the book judged by them alone, and that the test of
obscenity was whether the tendency of these passages in
themselves was ‘“‘to deprave the minds of those open to
such influences and into whose hands a publication of this
character might come.” The opinion was founded upon a
dictum of Cockburn, C. J., in Regina v. Hicklin, L. R. 3 Q.
B. 360, where half of a book written to attack alleged
practices of the confession was obscene and contained, as
Mellor, J., said, “a great deal * * * which there cannot be
any necessity for in any legitimate argument on the
confessional. * ¥ * ” It is said that in Rosen v. United
States, 161 U. S. 29, 16 S. Ct. 434, 480, 40 L. Ed. 606,
the Supreme Court cited and sanctioned Regina v. Hicklin,
and United States v. Bennett. The subject-matter of Rosen
v. United States was, however, a pictorial representation of
“females, in different attitudes of indecency.” The figures
were partially covered “with lamp black, that could be
easily erased with a piece of bread.” Page 31 of 161 U. 5.,
16 S. Ct. 434. The pictures were evidently obscene, and
plainly came within the statute prohibiting their
transportation. The citation of Regina v. Hicklin and
United States v. Bennett, was in support of a ruling that
allegations in the indictment as to an obscene publication
need only be made with sufficient particularity to inform
the accused of the nature of the charge against him. No
approval of other features of the two decisions was
expressed, nor were such features referred to. Dunlop v.
United States, 165 U. S. 486, 489, 17 S. Ct. 375, 41 L. Ed.
799, also seems to be relied on by the government, but the
publication there was admittedly obscene and the decision
in no way sanctioned the rulings in United States v. Ben-
nett which we first mentioned. The rigorous doctrines
laid down in that case are inconsistent with our own deci-
sion in United States v. Bennett (C.C.A.) 39 F.(2d) 564,
76 A.L.R. 1692, as well as with Konda v. United States
(C.C.A)) 166 F.91, 92, 22 L.R.A. (N.S.) 304; Clark v.
United States (C.C.A.) 211 F.916; Halsey v. N.Y. Society
for Suppression of Vice, 234 N.Y. 1, 4, 136 N.E. 219; and
St. Hubert Guild v. Quinn, 64 Misc. 336, 339, 118 N.Y.S.
582, and, in our opinion, do not represent the law. They
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would exclude much of the great works of literature and
involve an impracticability that cannot be imputed to Con-
gress and would in the case of many books containing ob-
scene passages inevitably require the court that uttered
them to restrict their applicability.

It is true that the motive of an author to promote good
morals is not the test of whether a book is obscene, and it
may also be true that the applicability of the statute does
not depend on the persons to whom a publication is likely
to be distributed. The importation of obscene books is pro-
hibited generally, and no provision is made permitting such
importation because of the character of those to whom
they are sold. While any construction of the statute that
will fit all cases is difficult, we believe that the proper test
of whether a given book is obscene is its dominant effect.
In applying this test, relevancy of the objectionable parts
to the theme, the established reputation of the work in the
estimation of approved critics, if the book is modern, and
the verdict of the past, if it is ancient, are persuasive pieces
of evidence; for works of art are not likely to sustain a high
position with no better warrant for their existence than
their obscene content.

It may be that Ulysses will not last as a substantial
contribution to literature, and it is certainly easy to believe
that, in spite of the opinion of Joyce’s laudators, the
immortals will still reign, but the same thing may be said
of current works of art and music and of many other
serious efforts of the mind. Art certainly cannot advance
under compulsion to traditional forms, and nothing in
such a field is more stifling to progress than limitation of
the right to experiment with a new technique. The foolish
judgments of Lord Eldon about one hundred years ago,
proscribing the works of Byron and Southey, and the
finding by the jury under a charge by Lord Denman that
the publication of Shelley’s “Queen Mab” was an
indictable offense are a warning to all who have to
determine the limits of the field within which authors may
exercise themselves. We think that Ulysses is a book of
originality and sincerity of treatment and that it has not
the effect of promoting lust. Accordingly it does not fall
within the statute, even though it justly may offend many.

Decree affirmed.

MANTON, Circuit Judge.

I dissent. This libel, filed against the book Ulysses prays
for a decree of forfeiture, and it is based upon the claim
that the book’s entry into the United States is prohibited
by section 305 (a) of the Tariff Act of 1930 (19 USCA
1305 (a). On motion of appellee, the court below entered
an order dismissing the libel, and the collector of customs
was ordered to release the book. The motion was
considered on the pleadings and a stipulation entered into
by the parties.

The sole question presented is whether or not the book
is obscene within section 305 (a) which provides:

“All persons are prohibited from importing into the
United States from any foreign country * * * any obscene
book, pamphlet, paper, writing, advertisement, circular,
print, picture, drawing, or other representation, figure, or
image on or of paper or other material. * * *

“Upon the appearance of any such book or matter at
any customs office, the same shall be seized and held by
the collector to await the judgment of the district court as
hereinafter provided. * * * Upon the seizure of such book
or matter the collector shall transmit information thereof
to the district attorney of the district in which is situated

the office at which such seizure has taken place, who shall
institute proceedings in the district court for the forfeiture,
confiscation, and destruction of the book or matter
seized. * * *

“In any such proceeding any party in interest may upon
demand have the facts at issue determined by a jury and
any party may have an appeal or the right of review as in
the case of ordinary actions or suits.”

The parties agreed as to the facts in the stipulation.
There is no conflicting evidence; the decision to be made is
dependent entirely upon the reading matter found on the
objectionable pages of the book (pages 173, 213, 214,
359, 361, 423, 424, 434, 467, 488, 498, 500, 509, 522,
526, 528, 551, 719, 724-727, 731, 738, 739, 745, 746,
754-756, 761, 762, 765, Random House Edition). The
book itself was the only evidence offered.

In a suit of this kind upon stipulation, the ultimate
finding based solely on stipulated facts.s reviewable on
appeal to determine whether the facts support the finding.
Lumbermen’s Trust Co. v. Town of Ryegate, 61 F.(2d) 14
(C. C. A. 9); Order of United Commercial Travelers of
America v. Shane, 64 F.(2d) 55 (C. C. A. 8). Moreover, the
procedure in this suit in rem conforms to that obtaining in
suits in admiralty (Coffey v. United States, 117 U. S. 233,
6 S. Ct. 717, 29 L. Ed. 890) where the appellate courts
may review the facts. The Africa Maru, 54 F.(2d) 265 (C.
C. A. 2); The Perry Setzer, 299 F.586 (C. C. A. 2).

Who can doubt the obscenity of this book after a
reading of the pages referred to, which are too indecent to
add as a footnote to this opinion? Its characterization as
obscene should be quite unanimous by all who read it.

In the year 1868 in Regina v. Hicklin L. R., 3 Q. B. 359,
at page 369, Cockburn C. ]J., stated that “the test of
obscenity is this, whether the tendency of the matter
charged as obscenity is to deprave and corrupt those whose
minds are open to such immoral influences, and into
whose hands a publication of this sort may fall.”

In 1879, in United States v. Bennett, Fed. Cas. No.
14,571 Judge Blatchford, later a justice of the Supreme
Court, in this circuit, sitting with Judges Choate and
Benedict, approved the rule of the Hicklin Case and held a
charge to a jury proper which embodied the test of that
case. The Bennett Case clearly holds the test of obscenity,
within the meaning of the statute, is ‘“whether the
tendency of the matter is to deprave and corrupt the
morals of those whose minds are open to such influences,
and into whose hands a publication of this sort may fall.”
The court held that the object of the use of the obscene
words was not a subject for consideration.

Judge Blatchford’s decision met with approval in Rosen
v. United States, 151 U. S. 29,16 S. Ct. 434, 438, 480, 40
L. Ed. 606. The court had under consideration an
indictment charging the accused with depositing obscene
literature in the mails. There instructions to the jury
requested that conviction could not be had although the
defendant may have had knowledge or notice of the
contents of the letter “‘unless he knew or believed that
such paper could be properly or justly characterized as
obscene, lewd, and lascivious.” The court said the statute
was not to be so interpreted. “The inquiry under the
statute is whether the paper charged to have been obscene,
lewd, and lascivious was in fact of that character; and if it
was of that character, and was deposited in the mail by
one who knew or had notice at the time of its contents,
the offense is complete, although the defendant himself



did not regard the paper as one that the statute forbade to
be carried in the mails. Congress did not intend that the
question as to the character of the paper should depend
upon the opinion or belief of the person who, with
knowledge or notice of its contents, assumed the
responsibility of putting it in the mails of the United
States. The evils that congress sought to remedy would
continue and increase in volume if the belief of the
accused as to what was obscene, lewd, and lascivious were
recognized as the test for determining whether the statute
has been violated. Every one who uses the mails of the
United States for carrying papers or publications must take
notice of what, in this enlightened age, is meant by
decency, purity, and chastity in social life, and what must
be deemed obscene, lewd, and lascivious.”

Further the Supreme Court approved the test of the
Hicklin Case. On page 43 of 151 U. S., 16 S. Ct. 434, 439,
the court states: “That was what the court did when it
charged the jury that ‘the test of obscenity is whether the
tendency of the matter is to deprave and corrupt the
morals of those whose minds are open to such influence,
and into whose hands a publication of this sort may fall.’
‘Would it,” the court said, ‘suggest or convey lewd thoughts
and lascivious thoughts to the young and inexperienced?’
In view of the character of the paper, as an inspection of it
will instantly disclose, the test prescribed for the jury was
quite as liberal as the defendant had any right to demand.”

Again the Supreme Court in Dunlop v. United States,
165 U. S. 486,17 S. Ct. 375, 380, 41 L. Ed. 799, reviewed
a charge in a criminal case upon the subject of obscene
publications as follows: “Now, what is (are) obscene,
lascivious, lewd, or indecent publications is largely a
question of your own conscience and your own opinion;
but it must come—before it can be said of such literature
or publication—it must come up to this point: that it must
be calculated with the ordinary reader to deprave him,
deprave his morals, or lead to impure purposes. * * * It is
your duty to ascertain, in the first place, if they are
calculated to deprave the morals; if they are calculated to
lower that standard which we regard as essential to
civilization; if they are calculated to excite those feelings
which, in their proper field, are all right, but which,
transcending the limits of that proper field, play most of
the mischief in the world.”

In approving the charge, the court said: “The alleged
obscene and indecent matter consisted of advertisements
by women, soliciting or offering inducements for the visits
of men, usually ‘refined gentlemen,” to their rooms,
sometimes under the disguise of ‘Baths’ and ‘Massage,’ and
oftener for the mere purpose of acquaintance. It was in
this connection that the court charged the jury that, if the
publications were such as were calculated to deprave the
morals, they were within the statute. There could have
been no possible misapprehension on their part as to what
was meant. There was no question as to depraving the
morals in any other direction than that of impure sexual
relations. The words were used by the court in their
ordinary signification, and were made more definite by the
context and by the character of the publications which
have been put in evidence. The court left to the jury to say
whether it was within the statute, and whether persons of
ordinary intelligence would have any difficulty of divining
the intention of the advertiser.”

Thus the court sustained a charge having a test as to
whether or no the publications depraved the morals of the
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ordinary reader or tended to lower the standards of
civilization. The tendency of the matter to deprave and
corrupt the morals of those whose minds are open to such
influence and into whose hands the publication of this sort
may fall, has become the test thoroughly entrenched in the
federal courts. United States v. Bebout (D. C.) 28 F. 522;
United States v. Wightman (D. C.) 29 F. 636; United
States v. Clarke (D. C.) 38 F. 732; United States v. Smith
(D. C.) 45 F. 476; Burton v. United States, 142 F. 57 (C.
C. A. 8); United States v. Dennett, 39 F.(2d) 564, 76 A. L.
R. 1092 (C. C. A. 2). What is the probable effect on the
sense of decency of society, extending to the family made
up of men, women, young boys, and girls, was said to be
the test in United States v. Harmon (D. C.) 45 F.414, 417.

Ulysses is a work of fiction. It may not be compared
with books involving medical subjects or description of
certain physical or biological facts. It is written for alleged
amusement of the reader only. The characters described in
the thoughts of the author may in some instances be true,
but, be it truthful or otherwise, a book that is obscene is
not rendered less so by the statement of truthful fact.
Burton v. United States, supra. It cannot be said that the
test above has been rejected by United States v. Dennett
(C. C. A)) 39 F.(2d) 564, 76 A. L. R. 1092, nor can that
case be taken to mean that the book is to be judged as a
whole. If anything, the case clearly recognizes that the
book may be obscene because portions thereof are so, for
pains are taken to justify and show not to be obscene
portions to which objection is made. The gist of the
holding is that a book is not to be declared obscene if it is
“an accurate exposition of the relevant facts of the sex
side of life in decent language and in manifestly serious
and disinterested spirit.” A work of obvious benefit to the
community was never intended to be within the purview
of the statute. No matter what may be said on the side of
letters, the effect on the community can and must be the
sole determining factor. “Laws of this character are made
for society in the aggregate, and not in particular. So,
while there may be individuals and societies of men and
women of peculiar notions or idiosyncrasies, whose moral
sense would neither be depraved nor offended, * * * yet
the exceptional sensibility, or want of sensibility, of such
cannot be allowed as a standard.” United States v.
Harmon, supra.

In United States v. Kennerley (D.C.) 209 F.119, the
Bennett Case was followed despite the dictum objecting to
a test which protected the “‘salacious” few. By the very
argument used, to destroy a test which protects those most
easily influenced, we can discard a test which would
protect only the interests of the other comparatively small
groups of society. If we disregard the protection of the
morals of the susceptible, are we to consider merely the
benefits and pleasures derived from letters by those who
pose as the more highly developed and intelligent? To do
so would show an utter disregard for the standards of
decency of the community as a whole and an utter
disregard for the effect of a book upon the average less
sophisticated member of society, not to mention the
adolescent. The court cannot indulge any instinct it may
have to foster letters. The statute is designed to protect
society at large, of that there can be no dispute;
notwithstanding the deprivation of benefits to a few, a
work must be condemned if it has a depraving influence.

And are we to refuse to enforce the statute Congress has
enacted because of the argument that obscenity is only the
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superstition of the day—the modern counterpart of ancient
witchcraft”’? Are we to be persuaded by the statement, set
forth in the brief, made by the judge below in an interview
with the press, ‘‘Education, not law, must solve problems
of taste and choice (of books),” when the statute is clear
and our duty plain?

The prevailing opinion states that classics would be
excluded if the application of the statute here argued for
prevailed. But the statute, Tariff Act 1930, §305 (a), 19
USCA §1305 (a), provides as to classics that they may be
introduced into the commerce of the United States
provided “that the Secretary of the Treasury * * * in his
discretion, admit the so-called classics or books of
recognized and established literary or scientific merit, but
may, in his discretion, admit such classics or books only
when imported for non-commercial purposes.” The right
to admission under this proviso was not sought nor is it
justified by reason thereof in the prevailing opinion.

Congress passed this statute against obscenity for the
protection of the great mass of our people; the unusual
literator can, or thinks he can, protect himself. The people
do not exist for the sake of literature, to give the author
fame, the publisher wealth, and the book a market. On the
contrary, literature exists for the sake of the people, to re-
fresh the weary, to console the sad, to hearten the dull and
downcast, to increase man’s interest in the world, his joy
of living, and his sympathy in all sorts and conditions of
men. Art for art’s sake is heartless and soon grows artless;
art for the public market is not art at all, but commerce;
art for the people’s service is a noble, vital, and permanent
element of human life.

The public is content with the standard of salability; the
prigs with the standard of preciosity. The people need and
deserve a moral standard; it should be a point of honor
with men of letters to maintain it. Masterpieces have never
been produced by men given to obscenity or lustful
thoughts—men who have no Master. Reverence for good
work is the foundation of literary character. A refusal to
initiate obscenity or to load a book with it is an author’s
professional chastity.

Good work in literature has its permanent mark; it is
like all good work, noble and lasting. It requires a human
aim—to cheer, console, purify, or ennoble the life of
people. Without this aim, literature has never sent an arrow
close to the mark. It is by good work only that men of
letters can justify their right to a place in the world.

Under the authoritative decisions and considering the
substance involved in this appeal, it is my opinion that the
decree should be reversed.

THE FIRST LADY CHATTERLEY IS “CLEARLY OB-
SCENE”

People v. Dial Press, 48 N.Y.S.2d 480 (1944)

CHARLES G. KEUTGEN, City Magistrate.

The complaint in this case charges the defendant corporation, the
Dial Press, Incorporated, with publishing and having in its possession
with intent to sell an obscene book entitled “The First Lady Chatterly”
by D. H. Lawrence.

The defendant demanded a hearing in this court. At the hearing, it
was proved by sufficient evidence that the defendant had a considerable
number of copies of the book in its possession with intent to sell and
the defendant admitted that it published this book. A copy of the book
was received in evidence.

The statute which the defendant is accused of violating, Section 1141
of the Penal Law, is of complex verbiage. So much of it as is neces-
sary for the decision in this case is as follows:

“l. A person who * * * has in his possession with intent to
sell * * * any obscene, lewd, lascivious, filthy, indecent or disgust-
ing book * * * or who * * * publishes * * * any such
book * * *

“Is guilty of a misdemeanor.”

In the application of this statute, the People contend that I may not
resort to the statement of the rule given by the U. S. Circuit Court of
Appeals in the Second Circuit for the reason that the case which that
court was dealing with came under the Customs Law, Tariff Act 1930.
§ 305(a), 19 U.S.C.A. § 1305(a), which forbade the importation of
an obscene book without using the other words quoted.

I have plodded through the definitions in two dictionaries of
the several words used and I have coine to the conclusion that each of
these words is synonomous with the others and that the real intent and
meaning of each of these words and all of them is that the ban is against
the publication of a book which contravenes the moral law and which
tends to subvert respect for decency and morality. I am therefore guided
by the rule as stafed in United States v. One Book Entitled Ulysses
by James Jovce. 2 Cir., 72 F.2d 703, and I feel authorized to accept that
rule, more particularly because the courts of the State of New York,
in making decisions, have acted upon that rule, although they have not
said the rule in so many words. I refer particularly to: People v.
Pesky, 230 App.Div. 200, 243 N.Y.S. 193, affirmed 254 N.Y. 373, 173
N.E. 227; People v. Berg, 241 App.Div. 543, 272 N.Y.S. 586, affirmed
269 N.Y. 514, 199 N.E. 513.

The rule that I gather from these cases is that the whole book
must be read and that upon the reading of the entire book, the ques-
tion to be answered is whether or not the effect of the whole volume
is obscene, that is, contrary to the moral law and tending to subvert re-
spect for decency and morality.

The defendant has contended that the literary merit of the particular
voluine may be considered. For several reasons, it scems to me that
the literary merit or demerit of the volume cannot be the criterion.
Judges are not trained to be, nor are they, competent literary critics.
If judgment in such a case as this will depend upon the determination
of the author’s skill as a writer, the judicial officer responsible for the
enforcement of the statute would have to surrender his own judgment
and base his opinion on the opinions of experts who have no respon-
sibility in the premises. More than this, it is easy to imagine a book,
let us say, by another Oscar Wilde, clever, scintillating, even brilliant
in its writing and utterly foul and disgusting in its central theme anc
dominating effect.

Considering the book which is here before the court, as a whole, it
purports to tell a story. The scene is laid in the English Midlands with-
in an hour by auto of Sheffield. The period is 1920 to 1921 and the
time in which the story runs is less than a year, from the late fall of
1920 to the pheasant season of 1921.

The author’s own summary of the situation of his heroine, Lady
Constance Chatterly, cannot be improved upon in respect to brevity and
therefore is quoted—this is taken from page three of the volume:

“She married Clifford Chatterly in 1917 when he was home on leave.
They had a month of honeymoon, and he went back to France. In 1918,
he was very badly wounded, brought home a wreck. She was 23 years
old.

“After two years, he was restored to comparative health. But the
lower part of his body was paralyzed forever.”

And further on page six:

““He could never be a husband to her. She lived with him like a mar-
ried nun, a sister of Christ. It was more than that, too. For of course,
they had had a month of real marriage. And Clifford knew that in her
nature was a heavy, craving physical desire. He knew.”

There follows what cannot be called a love story without distorting
that term. The author proceeds to recount a series of acis of sexual
intercourse which take place between the heroine and her husband’s
gamekeeper, one Oliver Parkin, which result in the lady’s becoming
pregnant. The story ends at the point where she is three months preg-
nant and is making up her mind to leave her husband and flee to the
physical delights of life with Parkin. Hung lightly over this story, like
the diaphanous veil over the naked body of a dancer, there are certain
dialogues between Constance and Parkin regarding the differénce in
social caste between them. These are of minor importance. They call
attention only to the one thing which restrains the heroine from going
to live with Parkin earlier, the thought that she will have to give up the
luxury of her husband’s home. No moral considerations whatever en-



ter into her thinking and she repeatedly proclaims that she is proud of
what she is doing.

The author’s central theme and the dominant cffect of the whole
book is that it is dangerous to the physical and mental health of a young
woman to remain continent (pp. 12, 22, 23, 24, 26, 27, 32, 33, 35, 30)
and that the most important thing in her life, more important than any
rule of law or morals, is the gratification of her sexual desire (pp. 191
to 193, and the last paragraph, page 320).

The book is clearly obscene and the defendant will be held for the
Court of Special Sessions.

STRANGE FRUIT 1S DECLARED OBSCENE IN
MASSACHUSETTS

Commonuwealth v. Isenstadt, 62 N.E.2d 840 (1945)

QUA, Justice.

The defendant has been found guilty by a judge of the
Superior Court sitting without jury upon two complaints
charging him respectively with selling and with having in
his possession for the purpose of sale, exhibition, loan, or
circulation a book published under the title “Strange
Fruit,” which is ‘“obscene, indecent, or impure, or
manifestly tends to corrupt the morals of youth.”
G.L.(Ter.Ed.) c. 272, §28, as amended by St.1934, c. 231,
and St.1943, c. 239. The section (except the part
describing the penalty) is reproduced in the footnote.!

The complaints are in disjunctive form, but this point
was not taken. The defendant could therefore be convicted
if he committed any one of the several offenses set forth in
so far as such offenses are susceptible of differentiation.
G.L.(Ter.Ed.) c. 278, §17. Commonwealth v. McKnight,
283 Mass. 35, 38, 39, 186 N.E. 42; Commonwealth v.
McMenimon, 295 Mass. 467, 470, 471, 4 N.E.2d 246.

We do not pretend ignorance of the controversy which
has been carried on in this Commonwealth, sometimes
with vehemence, over so called “literary censorship.’’?
With this background in mind it may not be out of place
to recall that it is not our function to assume a “liberal”
attitude or a “conservative” attitude. As in other cases of
statutory construction and application, it is our plain but
not necessarily easy duty to read the words of the statute
in the sense in which they were intended, to accept and
enforce the public policy of the Commonwealth as
disclosed by its policymaking body, whatever our own
personal opinions may be, and to avoid judicial legislation
in the guise of new constructions to meet real or supposed
new popular viewpoints, preserving always to the Legisla-
ture alone its proper prerogative of adjusting the statutes
to changed conditions.

We are fully aware of the uselessness of all
interpretations of the crucial words of this statute which
merely define each of those words by means of the others
or of still other words of practically the same signification.
We do not now attempt by any single formula to furnish a
test for all types of publications, including scientific and
medical treatises, religious and educational works,
newspapers and periodicals, and classical and recent
literature, as well as phonograph records, prints, pictures,
paintings, images, statuary ana sculpture, artistic or
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otherwise, all of which are within the literal words of the
statute and might conceivably fall within its prohibitions.
In this case we are dealing with a recent work of fiction—a
novel. We shall, in general, confine our observations to the
case in hand, without necessarily binding ourselves to
apply all that is here said to entirely different forms of
writing or to representations by picture or image.

We deal first with a number of pertinent propositions
advanced in the able briefs filed in behalf of the defendant.
We agree with some of them.

(1) We agree that since the amendment of the section as
it appeared in the General Laws by §t.1930, c. 162, the
book is to be treated as a whole in determining whether it
violates the statute.3 It is not to be condemned merely
because it may contain somewhere between its covers
some expressions which, taken by themselves alone, might
be obnoxious to the statute. Halsey v. New York Soc. for
Suppression of Vice, 234 N.Y. 1, 4, 136 N.E. 219; United
States v. One Book Entitled “Ulysses”, 2 Cir., 72 F.2d
705, 707. United States v. Levine, 2 Cir., 83 F.2d 156. But
this does not mean that every page of the book must be of
the character described in the statute before the statute
can apply to the book. It could never have been intended
that obscene matter should escape proscription simply by
joining to itself some innocent matter. A reasonable
construction can be attained only by saying that the book
is within the statute if it contains prohibited matter in
such quantity or of such nature as to flavor the whole and
impart to the whole any of the qualities mentioned in the
statute, so that the book as a whole can fairly be described
by any of the adjectives or descriptive expressions
contained in the statute. The problem is to be solved, not
by counting pages, but rather by considering the
impressions likely to be created. For example, a book
might be found to come within the prohibition of the
statute although only a comparatively few passages
contained matter objectionable according to the principles
herein explained if that matter were such as to offer a
strong salacious appeal and to cause the book to be bought
and read on account of it.

(2) We agree with the weight of authority that under
each of the prohibitions contained in the statute the test
of unlawfulness is to be found in the effect of the book
upon its probable readers and not in any classification of
its subject matter or of its words as being in themselves
innocent or obscene.* A book is “obscene, indecent or
impure” within the statutory prohibition if it has a
substantial tendency to deprave or corrupt its readers by
inciting lascivious thoughts or arousing lustful desire. It
also violates the statute if it “manifestly tends to corrupt
the morals of youth.” The latter prohibition is expressly
limited to the kind of effect specified—the corruption of
morals. Under this branch of the statute it is not enough
that a book may tend to coarsen or vulgarize youth if it
does not manifestly tend to corrupt the morals of youth.
People v. Wendling, 258 N.Y. 451, 453, 180 N.E. 169, 81
A.L.R. 799.

Although in their broadest meaning the statutory words
“Obscene, indecent or impure” might signify offensive to
refinement, propriety and good taste, we are convinced
that the Legislature did not intend by those words to set
up any standard merely of taste, even if under the
Constitution it could do so. Taste depends upon
convention, and sometimes upon irrational taboo. It varies
“with the period, the place, and the training, environment
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and characteristics of persons.” Reddington v. Reddington,
317 Mass. 760, 765, 59 N.E.2d 775, 778. A penal statute
requiring conformity to some current standard of
propriety defined only by the statutory words quoted
above would make the standard an uncertain one, shifting
with every new judge or jury. It would be like a statute
penalizing a citizen for failing to act in every situation in a
gentlemanly manner. Such a statute would be unworkable
if not unconstitutional, for in effect it would “[license]
the jury to create its own standard in each case,” ex post
facto. Herndon v. Lowry, 301 U.S. 242, 263, 57 S.Ct. 732,
741, 81 L.Ed. 1066. Such a test must be rejected. The
prohibitions of the statute are concerned with sex and
sexual desire. The statute does not forbid realistically
coarse scenes or vulgar words merely because they are
coarse or vulgar, although such scenes or words may be
considered so far as they bear upon the test already stated
of the effect of the book upon its readers.

(3) Since effect is the test, it follows that a book is to be
judged in the light of the customs and habits of thought of
the time and place of the alleged offence. Although the
fundamentals of human nature change but slowly, if
indeed they change at all, customs and habits of thought
do vary with time and place. That which may give rise to
impure thought and action in a highly conventional society
may pass almost unnoticed in a society habituated to
greater freedom. United States v. Kennerly, D.C., 209 F.
119, 121; Parmelee v. United States, 72 App.D.C. 203,
113 F.2d 729, 731, 732. To recognize this is not to change
the law. It is merely to acknowledge the facts upon which
the application of the law has always depended. And of
the operation of this principle it would seem that ajury of
the time and place, representing a cross section of the
people, both old and young, should commonly be a
suitable arbiter. United States v. Clarke, D.C., 38 F. 500;
United States v. Kennerly, D.C., 209 F. 119, 12l.

(4) So, too, we think it proper to tzke into account
what we may call the probable “audience” of the book,
just as the effect of a lecture might depend in large degree
upon the character of those to whom it is addressed. At
one extreme may be placed a highly technical medical
work, sold at a great price and advertised only among
physicians. At the other extreme may be placed a rather
well known type of the grossest pornography obviously
prepared for persons of low standards and generally
intended for juvenile consumption and distributed where it
is most likely to reach juvenile eyes. Most questioned
books will fall between these extremes. Moreover, the
statute was designed for the protection of the public as a
whole. Putting aside for the moment the reference in the
statute itself to that which manifestly tends to corrupt the
morals of youth, a book placed in general circulation is not
to be condemned merely because it might have an
unfortunate effect upon some few members of the
community who might be peculiarly susceptible. The
statute is to be construed reasonably. The fundamental
right of the public to read is not to be trimmed down to
the point where a few prurient persons can find nothing
upon which their hypersensitive imaginations may dwell.
United States v. Kennerly, D.C., 209 F. 119, 120. The
thing to be considered is whether the book will be
appreciably injurious to society in the respects previously
stated because of its effect upon those who read it,
without segregating either the most susceptible or the least
susceptible, remembering that many persons who form

part of the reading public and who cannot be called
abnormal are highly susceptible to influences of the kind
in question and that most persons are susceptible to some
degree, and without forgetting youth as an important part
of the mass, if the book is likely to be read by youth.
United States v. Harmon, D.C., 45 F. 414, 417; United
States v. Levine, 2 Cir., 83 F.2d 156; Parmelee v. United
States, 72 App. D.C. 203, 113 F.2d 729, 731. The jury
must ask themselves whether the book will in some
appreciable measure do the harm the legislature intended
to prevent. This is not a matter of mathematics. The
answer cannot be found by saying, for example, that only
about one third of probable readers would be adversely
affected and then classifying that one third as “abnormal”
and concluding that as the book does not adversely affect
“normal” persons it is not within the statute. A book that
adversely affects a substantial proportion of its readers
may well be found to lower appreciably the average moral
tone of the mass in the respects hereinbefore described and
to fall within the intended prohibition.5 It seems to us
that the statute cannot be construed as meaning less than
this without impairing its capacity to give the protection
to society which the legislature intended it should give.

(5) We cannot accept the proposition which seems to
have been accorded hospitality in a few of the more recent
cases in another jurisdiction and which perhaps has been
suggested rather than argued in the present case, to wit,
that even a work of fiction, taken as a whole, cannot be
obscene, indecent or impure if it is written with a sincere
and lawful purpose and possesses artistic merit, and if
sincerity and artistry are more prominent features of the
book than obscenity.® In dealing with such a practical
matter as the enforcement of the statute here involved
there is no room for the pleasing fancy that sincerity and
art necessarily dispel obscenity. The purpose of the statute
is to protect the public from that which is harmful. The
public must be taken as it is. The mass of the public may
have no very serious interest in that which has motivated
the author, and it can seldom be said that the great
majority of the people will be so rapt in admiration of the
artistry of a work as to overlook its salacious appeal.
Sincerity and literary art are not the antitheses of
obscenity, indecency, and impurity in such manner that
one set of qualities can be set off against the other and
judgment rendered according to an imaginary balance
supposed to be left over on one side or the other. The
same book may be characterized by all of these qualities.
Indeed, obscenity may sometimes be made even more
alluring and suggestive by the zeal which comes from
sincerity and by the added force of artistic presentation.
We. are not sure that it would be impossible to produce
even a serious treatise on gynecology in such a manner as
to make it obscene. Certainly a novel can be so written.
even though the thoughtful reader can also find in it a
serious message. Sincerity and art can florish without
pornography, and seldom, if ever, will obscenity be needed
to carry the lesson. See United States v. Kennerly, D.C.,
209 F. 119, 120, 121; United States v. Dennett, 2 Cir., 19
F.2d 564, 569, 76 A.L.R. 1092. The statute contains no
exception of works of sincerity and art, or of works in
which those elements predominate, if the proscribed
elements predominate, if the proscribed elements are also
present in such manner and degree as to remain
characteristic of the book as a whole. If it is thought that
modern conditions require that such an exception be
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made, the Legislature and not this court should make it.
This subject was the principal point of the decision in
Commonwealth v. Buckley, 200 Mass. 346, 86 N.E. 910,
22 L.R.A,NS,, 225, 128 Am.St.Rep. 425, where apt
illustration is used. We adhere to the reasoning of that
case. See furhter, Commonwealth v. Friede, 271 Mass.
318, 322, 323, 171 N.E. 472, 69 A.L.R. 640; Halsey v.
New York Soc. for Suppression of Vice, 234 N.Y. 1, 6,
136 N.E. 219; and People v. Pesky, 230 App.Div. 200, 243
N.Y.S. 193, citing Commonwealth v. Buckley, supra.

In taking this position, to which we believe ourselves
compelled by the words of the statute, the necessity of
enforcing it to accomplish its purposes, and our own
previous construction of it, we do not go so far as to say
that sincerity of purpose and literary merit are to be
entirely ignored. These elements may be considered in so
far as they bear upon the question whether the book,
considered as a whole, is or is not obscene, indecent, or
impure. It is possible that, even in the mind of the general
reader, overpowering sincerity and beauty may sometimes
entirely obscure or efface the evil effect of occasional
questionable passages, especially with respect to the
classics of literature that have gained recognized place as
part of the great heritage of humanity. The question will
commonly be one of fact in each case, and if, looking at
the book as a whole, the bad is found to persist in
substantial degree alongside the good, as the law now
stands, the book will fall within the statute.

A brief description of the book “Strange Fruit” now
seems necessary. The scene is laid in a small town in
Georgia. A white boy, Tracy Dean, who lacks the
forcefulness to get ahead in the world, and an educated
but compliant colored girl, Nonnie Anderson, fall
genuinely in love, but because of race inhibitions and
pressures they cannot marry. Nonnie supplies to Tracy the
sympathy and the nourishment of his self-esteem which his
other associations deny him. Illicit intercourse occurs,
resulting in pregnancy. Tragedy follows in the form of the
murder of Tracy committed by Nonnie’s outraged brother
and the lynching of an innocent colored man for that
crime. Distributed through this book (consisting of two
hundred fifty pages in the edition submitted with the
record) are four scenes of sexual intercourse, including one
supposed to have been imagined. The immediate
approaches to these acts and the descriptions of the acts
thrmselves vary in length from a few lines to several pages.
They differ in the degree of their suggestiveness. Two of
them might be thought highly emotional, with strongly
erotic connotations. In addition to these there is a fifth
scene in an old abandoned cabin in which there are
amatory attitudes, kissing, a loosened blouse, exposed
breasts, and circumstances suggesting but perhaps not
necessarily requiring an act of intercourse. In still another
scene Tracy in a confused drunken frenzy ‘saw
somebody” (himself) tear off Nonnie’s clothes “until there
was nothing between his hands and her body,” “press her
down against the floor,” “press her body hard—saw him
try and fail, try and fail, try and fail,” but he “couldn’t.”
In addition to the scenes just mentioned there are
distributed fairly evenly throughout the book
approximately fifty instances where the author introduces
into the story such episodes as indecent assaults upon little
girls, an instance of, and a soliloquy upon, masturbation
by boys, and references to acts of excretion, to ‘“‘bobbing”
or “pointed” breasts, to ‘“nice little rumps, hard * * *
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light, bouncy * * *”, to a group of litidle girls “gig-
gling mightily”” upon discovering a boy behind a bush
and looking at his “bared genitals.” We need not recite
more of these. The instances mentioned will indicate the
general character of the others. Some of these minor
incidents might be dismissed as of little or no consequence
if there were fewer of them, but when they occur on an
average on every fifth page from beginning to end of the
book it would seem that a jury or a judge performing the
function of a jury might find that they had a strong
tendency to maintain a salacious interest in the reader’s
mind and to whet his appetite for the next major episode.

The principal question in the case is whether,
consistently with the principles hereinbefore stated, we
can say as matter of law that an honest jury, or an honest
trial judge taking the place of a jury with the consent of
the defendant, as in this case, would not be acting as
reasonable men in concluding beyond a reasonable doubt
that this book, taken as a whole, possesses the qualities of
obscenity, indecency, or impurity. The test is not what we
ourselves think of the book, but what in our best judgment
a trier of the facts might think of it without going beyond
the bounds of honesty and reason. This distinction,
difficult for laymen to grasp, is familiar enough to all
lawyers. It is constantly applied by appellate courts and
must be preserved if jury trial is to be preserved.

It is urged that this book was written with a serious
purpose; that its theme is a legitimate one; that it possesses
great literary merit; and that it has met with a generally
favorable reception by reviewers and the reading public.
We agree that it is a serious work. It brings out in bold
relief the depth and the complexity of the race problem in
the South, although, so far as we can see, it offers no
remedy. We agree that the theme of a love which because
of social conditions and conventions cannot be sanctioned
by marriage and which leads to illicit relations is a
permissible theme. That such a theme can be handled with
power and realism without obscenity seems sufficiently
demonstrated in George Eliot’s “Adam Bede,” which we
believe is universally recognized as an English classic. We
assume that the book before us is a work of literary merit.
We are also prepared to assume for the purposes of this
opinion that it has been favorably received by reviewers
generally and widely sold to the public, although we do
not find it necessary to decide whether the opinions of
reviewers and the extent of sale are such well known facts
that we ought to take judicial notice of them, if the result
of the case depended upon our doing so. We hold,
however, that the matters mentioned in this paragraph are
not decisive of the issue before us.

Regarding the book as a whole, it is our opinion that a
jury of honest and reasonable men could find beyond a
reasonable doubt that it contains much that, even in this
post-Victorian era, would tend to promote lascivious
thoughts and to arouse lustful desire in the minds of
substantial numbers of that public into whose hands this
book, obviously intended for general sale, is likely to fall;
that the matter which could be found objectionable is not
necessary to convey any sincere message the book may
contain and is of such character and so pervades the work
as to give to the whole a sensual and licentious quality
calculated to produce the harm which the statute was
intended to prevent; and that that quality could be found
to persist notwithstanding any literary or artistic merit. We
are therefore of opinion that the book could be found to
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be obscene, indecent, and impure’ within the meaning of
the statute. We think that not only the legislators of 1835
who inserted the substance of the present wording in the
statute but also the legislators of later years down to 1943
who amended the statute without greatly altering its
substance would be surprised to learn that this court had
held that a jury or a judge trying the facts could not even
consider whether a book which answers the description
already given of “Strange Fruit” falls within the statute.

For the same reasons we are of opinion that an honest
and reasonable judge or jury could find beyond a
reasonable doubt that this book “manifestly tends to
corrupt the morals of youth.” The statute does not make
fitness for juvenile reading the test for all literature
regardless of its object and of the manner of its
distribution. Yet it cannot be supposed that the
Legislature intended to give youth less protection than
that given to the community as a whole by the general
proscription of that which is “obscene, indecent or
impure.” Rather it would seem that something in the
nature of additional protection of youth was intended by
proscribing anything that manifestly tends to corrupt the
morals of youth, even though it may not be obscene,
indecent, or impure in the more general sense. At any rate,
we think that almost any novel that is obscene, indecent or
impure in the general sense also “manifestly tends to
corrupt the morals of youth,” if it is likely to fall into the
hands of youth. The judge could find that the book in
question would be read by many youths. Many adolescents
are avid readers of novels.

It is contended that the conviction of the defendant
violates the Fourteenth Amendment to the Constitution of
the United States. See Near v. State of Minnesota, 283
U.S. 697, 707, 51 S.Ct. 625, 75 L.Ed. 1357; De Jonge v.
State of Oregon, 299 U.S. 353, 364, 57 S.Ct. 255, 81
L.Ed. 278. If, however, we are right in holding that an
honest and reasonable jury could have found the
defendant guilty, it seems to us that no substantial
constitutional question remains. The State must have
power to protect its citizens, and especially its youth,
against obscenity in its various forms, including that which
is written or printed. Statutes to this end have long
existed. The distribution of obscene printed matter was a
crime at common law. Commonwealth v. Holmes, 17 Mass.
336. Our own statute was held constitutional in
Commonwealth v. Allison, 227 Mass. 57, 62, 116 N.E.
265, 266, where this court said. “The subject-matter is well
within one of the most obvious and necessary branches of
the police power of the state.” State v. McKee, 73 Conn.,
18, 45 A. 409, 49 L.R.A. 542, 84 Am.St.Rep. 124, In
Near v. Minnesota, 283 U.S. 697, at page 716, 51 S.Ct.
625, at page 631, 75 L.Ed. 1357, Chief Justice Hughes,
after asserting the right of Government in time of war to
prevent the publication of the sailing dates of transports or
of the number and location of troops, added this, “On
similar grounds, the primary requirements of decency may
be enforced against obscene publications.” See Gitlow v.
People of State of New York, 268 U.S. 652, 667, 45 S.Ct.
625, 69 L.Ed. 1138; Fox v. State of Washington, 236 U.S.
273, 35 S.Ct. 383, 59 L.Ed. 573. And in Chaplinsky v.
State of New Hampshire, 315 U.S. 568, at pages 571, 572,
62 S.Ct. 766, at page 769. 86 L.Ed. 1031, the court said
that the use of certain well defined and narrowly limited
classes of speech, including “the lewd and obscene” may
be prevented and punished. If the so called “clear and

present danger” doctrine enunciated in such cases as
Schenck v. United States, 249 U.S. 47, 52, 39 S.Ct. 247,
249, 63 L.Ed. 470; Herndon v. Lowry, 301 U.S. 242, 57
S.Ct. 732, 81 L.Ed. 1066; Bridges v. State of California,
314 U.S. 252, 62 S.Ct. 190, 86 L.Ed. 192, and Thomas v.
Collins, 323 U.S. 516, 65 S.Ct. 315, applies to cases like
the present, it would seem that danger of corruption of the
public mind is a sufficient danger, and that actual
publication and sale render that danger sufficiently
imminent to satisfy the doctrine.

The defendant complains of the exclusion of testimony
offered by him through three witnesses—a writer and
teacher of literature, a child psychiatrist, and a professor
of theology who was the editor of “Zion’s Herald” and
who had also been pastor of a church, had taught in a
junior college and had been director of a boy’s
camp—tending to show as matter of expert opinion that
the book was sincerely written; that it would elevate rather
than corrupt morals; that it would not create lustful or
lecherous desires in any one; that it is “perfectly consistent
with the regular flow of literature now publicly sold in the
Commonwealth * * *”; and that books containing materi-
al more likely to corrupt the morals of youth are sold daily
without prosecution.

We cannot regard this exclusion as error. The principal
matter about which expert opinion was sought was
nothing more than the reaction of normal human beings to
a kind of stimulation which is well within the experience
of all mankind. Since the inquiry relates to the probable
effect upon the general public who may read the book,
there is reason to believe that a jury, being composed of
men drawn from the various segments of that public,
would be as good a judge of the effect as experts in
literature or psychiatry, whose points of view and mental
reactions in such matters are likely to be entirely different
from those of the general public. If expert testimony is to
be admitted in this instance it is difficult to see why it
would not likewise be competent in a vast number of civil
and criminal cases where issues of fact depend upon the
emotions and reactions of normal persons in the
conditions to which they are exposed. If such evidence
becomes competent it will follow that an immense number
of cases now submitted without hesitation to the good
sense of juries and of trial judges performing the functions
of juries cannot be adequately tried without an expensive
array of experts on both sides. Experience in those fields
in which expert testimony is now admittedly necessary
does not lead us to look with favor upon such a sweeping
extension. Without prejudging the indefinite future, we are
not convinced that the time has come for it. In this we
agree with People v. Muller, 96 N.Y. 408, 48 Am.Rep.
635, and St. Hubert Guild v. Quinn, 64 Misc. 336, 341,
342, 118 N.Y.S. 582. See Commonwealth v. Buckley, 200
Mass. 346, 352, 86 N.E. 910, 22 L.R.A.,N.S., 225, 128
Am.St.Rep. 425; United States v. Harmon, D.C, 45 F.
414, 418. Compare Parmelee v. United States, 72
App.D.C. 203, 113 F.2d 729, 732. In so far as the
excluded evidence was expected to show that other books
of the same kind, or worse, were being sold without
prosecution it was obviously incompetent. Commonwealth
v. Buckley, 200 Mass. 346, 349, 350, 351, 354, 86 N.E.
910, 22 L.R.A.)N.S., 225, 128 Am.St.Rep. 425 (request
26). See Commonwealth v. Friede, 271 Mass. 318, 322,
171 N.E. 472, 69 A.L.R. 640.

What has already been said covers all of the defendant’s



requests for rulings that were refused, excepting numbers
fourteen and sixteen. Request fourteen was rightly refused
on the ground stated by the judge that it makes the effect
upon youth the sole test of applicability of the statute.
Request sixteen asked the judge “as a matter of law” to
“take into consideration the attitude of the community in
accepting or rejecting the book. * % % > SQince there was
no evidence bearing upon the “attitude of the
community,” this seems to be a request that the judge take
judicial notice of that “attitude.” We do not feel called
upon to prolong this opinion by entering upon a discussion
as to whether “attitude of the community” in any of its
possible aspects might have any bearing upon any of the
issues before the judge. Some courts seem to have favored
the taking of judicial notice of literary reviews and
criticisms. Halsey v. New York Soc. for Suppression of
_Vice, 234 N.Y. 1, 136 N.E. 219; United States v. One
Book Entitled “Ulysses”, 2 Cir., 72 F.2d 705, 708. In one
case it was said that published reviews of qualified critics
might reasonably be allowed “in evidence,” which was said
to be “quite another thing * * * from expert witnesses at
the trial.” United States v. Levine, 2 Cir., 83 F.2d 156,
158. Whether these decisions are consistent with our own
rules, we need not determine. Neither need we determine
whether the views of literary critics show the “attitude of
the community” or merely that of a very specialized part
of the community, or whether they bear upon anything
more than the literary value of the work. For purposes of
the present case we are satisfied that the defendant could
not compel the judge to commit himself to a ruling upon
such vague and sweeping generalities as “attitude of the
community” and “accepting or rejecting the book.” These
seem to us to be composite conclusions which, if they
could have been determined at all, could have been
determined only by weighing subsidiary facts, some of
which might perhaps be susceptible of judicial notice and
others of which might well require proof by competent
evidence. We cannot say that at the time of the trial the
generalization, “attitude of the community in accepting or
rejecting” this new book, had become in any aspect an
established fact so notorious and indisputable that the
judge could be compelled against his own judgment to
ascertain it without evidence. Wigmore on Evidence, 3d
Ed., §§2568, 2568a.

In closing this opinion it is proper to call attention to
St.1945, c. 278, which is to take effect October 1, 1945,
and which makes substantial changes in the law and adds a
new procedure directed against the book itself by which a
judicial determination can be had whether or not a book is
obscene, indecent, or impure. This statute should go far to
remedy complaints that the present law has operated
unjustly in that sales people or clerks in stores may be
convicted for selling a book when the seller does not know
and perhaps as a practical matter cannot know whether or
not he is violating the law.

Exceptions overruled.

LUMMUS, Justice (dissenting).

The opinion seems to me to construe the statute rightly.
My dissent is only from the conclusion that the evidence
warranted a finding of guilty.

It must be conceded that the book in question is
blemished by coarse words and scenes, none of which
appear irrelevant to the plot. Yet in them I can find no
erotic allurement such as the opinion makes necessary for
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a conviction. On the contrary, their coarseness is repellent.

The book is a serious study of the relations of different
races in a small southern town. It is a grim tragedy, not
relieved even by humor. Virtue is not derided, neither is
vice made attractive. In the book, the wages of sin is
literally death. The reader is left depressed, unable to solve
a tragic problem.

The opinion rests its support of the conviction upon the
statutory words “manifestly tends to corrupt the morals of
youth,” as well as upon the other prohibition of the
statute. It asserts that “Many adolescents are avid readers
of novels.” The record contains no evidence to warrant
that assertion, or to show that any adolescent ever read the
book or would read it under normal conditions. Neither is
there, in my judgment, any common knowledge upon
which in the absence of evidence a court might conclude
that under normal conditions the book would be read by
any substantial number of adolescents. Of course,
conditions that exist after prosecution for obscenity has
been brought or publicly threatened, are abnormal and
furnish no test of what the opinion calls the “probable
audience” of the book. The market for any novel can be
artificially stimulated and widened through curiosity
aroused by actual or threatened prosecution in this
Commonwealth, frequently to the satisfaction and profit
of the publisher elsewhere.

Such knowledge as I have leads me to believe that
without such artificial stimulation novels of the class into
which the book in question falls are read by few girls and
by practically no boys. The great mass of readers are
mature women. Plainly the book was not written for
juveniles. They would find it dull reading. Under normal
conditions I think the book could do no substantial harm
to the morals of youth, for few juveniles would ever see it,
much less read it. And if by chance some should wade
through it, I think it could not reasonably be found to
have any erotic allurement, even for youth.

NOTES

1. “Whoever imports, prints, publishes, sells or dis-
tributes a book, pamphlet, ballad, printed paper, phono-
graphic record or other thing which is obscene, indecent
or impure, or manifestly tends to corrupt the morals of
youth, or an obscene, indecent or impure print, pic-
ture, figure, image or description, manifestly tending to
corrupt the morals of youth, or introduces into a family,
school or place of education, or buys, procures, receives or
has in his possession any such book, pamphlet, ballad,
printed paper, phonographic record, obscene, indecent or
impure print, picture, figure, image or other thing, either
for the purpose of sale, exhibition, loan or circulation or
with intent to introduce the same into a family, school or
place of education, shall * * * be punished * * * " The
germ of this statute is to be found in Prov.Sts.1711-12, c.
6 §19, 1 Prov. Laws. 682. It assumes a form approximating
its present form in Rev.Sts. c. 130, §10. Changes
introduced by St.1862, c. 168, §1; St.1880, c. 97; Pub.Sts.
c. 207, §15; St.1890, c. 70; St.1894, c. 433; R.L. c. 212,
§20; St.1904, c. 120, §1; St.1913, c. 259; St.1934, c. 231;
and St.1943, c. 239, require no comment in this case.
Reference will be made later to St.1930, c. 162, and to
St.1945, c. 278. The statute last mentioned adds an
entirely new procedure.

2.See “Massachusetts Censorship,” by S. S. Grant and S.
E. Angoff, 10 Boston Univ.L.Rev. 147; “Judicial
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Censorship of Obscene Literature,” by L. M. Alpert, 52
Harv.L.Rev. 40.

3. Before this amendment the section read.
“Whoever * * * gells * * *3 book * * * containing
obscene, indecent or impure language, or manifestly
tending to corrupt the morals of youth * * * * After the
amendment it read. ‘“Whoever * * * gells * * *
book * * * which is obscene, indecent or tmpure, or
manifestly tends to corrupt the morals of youth * * * »
(Italics ours.) See Commonwealth v. Friede, 271 Mass.
318,321, 322,171 N. E. 472, 69 A.L.R. 640,

4. The Queen v. Hicklin, L.R. 3 Q.B. 360, 371;
Commonwealth v. Allison, 227 Mass. 57, 61, 116 N.E.
265; Commonwealth v. Friede, 271 Mass. 318, 321, 171
N.E. 472,69 A.L.R. 640; Rosen v. United States, 161 U.S.
29, 43, 16 S.Ct. 434, 480, 40 L.Ed. 606; Dunlop v. United
States, 165 U.S. 486, 500, 17 S.Ct. 875, 41 L.Ed. 799;
Dysart v. United States, 272 U.S. 655, 47 S.Ct. 234, 71
L.Ed. 461; United States v. Bennett, Fed.Cas.No.14,571;
16 Blatchf. 338, 364—366; United States v. Males, D.C.,
51 F. 41; Knowles v. United States, 8 Cir., 170 F. 409,
412; United States v. Kennerly, D.C., 209 F. 119; Griffin
v. United States, 1 Cir., 248 F. 6, 8, 9; Krause v. United
States, 4 Cir., 29 F.2d 248, 250; United States v. Dennett,
2 Cir.,, 39 F.2d 564, 568, 76 A.L.R. 1092; Duncan v.
United States, 9 Cir.,, 48 F.2d 128, 132; People v.
Brainard, 192 App.Div. 816, 820, 821, 183 N.Y.S. 4592.
See also People v. Wendling, 258 N.Y. 451, 180 N. E. 169,
81 A.L.R. 799.

5.1t is for this reason, if not for others, that we think it
was not error to deny the defendant’s fifteenth request for
ruling, which reads, “As a matter of law the defendant
cannot be found to be guilty of violating the provisions of
General Laws (Ter.Ed.) chap. 272, sec. 28 as amended,
unless it is found that the manifest tendency of the book is
to corrupt the morals of the normal youth or adult as
compared to the abnormal.” This request seeks to classify
rigidly all persons with respect to susceptibility as
“normal” or “abnormal” and overlooks the possible
harmful effect upon a substantial proportion of readers
who may be less than a majority and therefore overlooks
the possible harm to the mass.

6. See United States v. One Book Entitled “Ulysses”, 2
Cir., 72 F.2d 705, 707, 708; United States v. Levine, 2
Cir.,, 83 F.2d 156, 158; Parmelee v. United States, 72
App.D.C. 203,113 F.2d 729, 736.

UNITED STATES SUPREME COURT, 1948: “WE DO
NOT ACCEDE TO APPELLEE’S SUGGESTION THAT
THE CONSTITUTIONAL PROTECTION FOR A FREE
PRESS APPLIES ONLY TO THE EXPOSITION OF
IDEAS. THE LINE BETWEEN THE INFORMING AND
THE ENTERTAINING IS TOO ELUSIVE FOR THE
PROTECTION OF THAT BASIC RIGHT . ... WHAT IS
ONE MAN’S AMUSEMENT TEACHES ANOTHER’S
DOCTRINE.”

Winters v. New York, 333 U.S. 507 (1948)

MR. Justice REED delivered the opinion of the Court.

Appellant is a New York City bookdealer, convicted, on
information,’ of a misdemeanor for having in his posses-
sion with intent to sell certain magazines charged to
violate subsection 2 of § 1141 of the New York Penal Law.
It reads as follows:

“§ 1141. Obscene prints and articles

1. A person . . . who,

2. Prints, utters, publishes, sells, lends, gives away,
distributes or shows, or has in his possession with
intent to sell, lend, give away, distribute or show, or
otherwise offers for sale, loan. gift or distribution. any
book, pamphlet, magazine, newspaper or other printed
paper devoted to the publication. and principally
made up of criminal news, police reports, or accounts
of eriminal deeds, or pictures, or stories of deeds of
bloodshed. lust or crime; . . .

»

Is guilty of a misdemeanor, . .

Upon appeal from the Court of Special Sessions, the trial
court, the conviction was upheld by the Appellate Divi-
sion of the New York Supreme Court, 268 App. Div. 30,
48 N. Y. S. 2d 230, whose judgment was later upheld
by the New York Court of Appeals. 294 N. Y. 345,
63 N.E. 2d 98.

The validity of the statute was drawn in question in
the state courts as repugnant to the Fourteenth Amend-
ment to the Constitution of the United States in that it
denied the accused the right of freedom of speech and
press, protected against state interference by the Four-
teenth Amendment. Gitlow v. New York, 268 U. S. 652,
666; Pennekamp v. Florida, 328 U. S. 331, 335. The
principle of a free press covers distribution as well as
publication. Lovell v. City of Griffin, 303 U. S. 444, 452,
As the validity of the section was upheld in a final judg-
ment by the highest court of the state against this constitu-
tional challenge, this Court has jurisdiction under Judicial
Code § 237 (a). This appeal was argued at the October
1945 Term of this Court and set down for reargument
before a full bench at the October 1946 Term. It was
then reargued and again set down for further reargument
at the present term.

The appellant contends that the subsection violates
the right of free speech and press because it is vague
and indefinite. It is settled that a statute so vague
and indefinite, in form and as interpreted, as to per-
mit within the scope of its language the punishment of
incidents fairly within the protection of the guarantee of
free speech is void, on its face, as contrary to the Four-
teenth Amendment. Stromberg v. California, 283 U. S.
359, 369; Herndon v. Lowry, 301 U. S. 242, 258. A
failure of a statute limiting freedom of expression to
give fair notice of what acts will be punished and such
a statute’s inclusion of prohibitions against expressions,
protected by the principles of the First Amendment,
violates an accused’s rights under procedural due process
and freedom of speech or press. Where the alleged vague-
ness of a state statute had been cured by an opinion of the
state court, confining a statute punishing the circulation
of publications “having a tendency to encourage or incite
the commission of any crime” to “encouraging an actual




breach of law,” this Court affirmed a conviction under the
stated limitation of meaning. The accused publication
was read as advocating the commission of the crime of
indecent exposure. Fox v. Washington, 236 U. S. 273,
277.

We recognize the importance of the exercise of a state’s
police power to minimize all incentives to crime, particu-
larly in the field of sanguinary or salacious publications
with their stimulation of juvenile delinquency. Although
we are dealing with an aspect of a free press in its relation
to public morals, the principles of unrestricted distribution
of publications admonish us of the particular importance
of a maintenance of standards of certainty in the field of
criminal prosecution for violation of statutory prohibi-
tions against distribution. We do not accede to appellee’s
suggestion that the constitutional protection for a free
press applies only to the exposition of ideas. The line
between the informing and the entertaining is too elu-
sive for the protection of that basic right. Everyone is
familiar with instances of propaganda through fiction.
What is one man’s amusement, teaches another’s doctrine.
Though we can see nothing of any possible value to society
in these magazines, they are as much entitled to the
protection of free speech as the best of literature. Cf.
Hannegan v. Esquire, 327 U. S. 146, 133, 138. They are
equally subject to control if they are lewd, indecent,
obscene or profane. Ex parte Jackson, 96 U. S. 727, 736;
Chaplinshy v. New Hampshire, 315 U. S. 568.

The section of the Penal Law, § 1141 (2), under which
the information was filed is a part of the “indecency”
article of that law. It comes under the caption “Obscene
prints and articles.” Other sections make punishable
various acts of indecency. For example, § 1141 (1), a
section not here in issue but under the same caption, pun-
ishes the distribution of obscene, lewd, lascivious, filthy,
indecent or disgusting magazines.* Section 1141 (2) orig-
inally was aimed at the protection of minors from the
distribution of publications devoted principally to erim-
inal news and stories of bloodshed, lust or crime.* It was
later broadened to include all the population and other
phases of production and possession.

Although many other states have similar statutes, they,
like the early statutes restricting paupers from changing
residence, have lain dormant for decades. Edwards v.
California, 314 U. S. 160, 176. Only two other state
courts, whose reports are printed, appear to have con-
strued language in their laws similar to that here involved.
In Strohm v. Illinois, 160 I11. 582, 43 N. E. 622, a statute
to suppress exhibiting to any minor child publications
of this character was considered. The conviction was
upheld. The case, however, apparently did not involve
any problem of free speech or press or denial of due
process for uncertainty under the Fourteenth Amend-
ment.

In State v. McKee, 73 Conn. 18, 46 A. 409. the court
considered a conviction under a statute which made crim-
inal the sale of magazines “devoted to the publication,
or principally made up of criminal news, police reports,
or pictures and stories of deeds of bloodshed. lust, or
crime.” The gist of the offense was thought to be a
“selection of immoralities so treated as to excite attention
and interest sufficient to command circulation for a paper
devoted mainly to the collection of such matters.” Page
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27. It was said. apropos of the state’s constitutional pro-
vision as to free speech, that the act did not violate any
constitutional provision relating to the freedom of the
press. It was held. p. 31, that the principal evil at which
the statute was directed was “the circulation of this
massed immorality.” As the charge stated that the of-
fense might be committed “whenever the objectionable
matter is a leading feature of the paper or when special
attention is devoted to the publication of the prohibited
items,” the court felt that it failed to state the full mean-
ing of the statute and reversed. As in the Stro/im case,
denial of due process for uncertainty was not raised.

On its face, the subsection here involved violates the
rule of the Stromberg and Herndon cases. supra, that stat-
utes which include prohibitions of acts fairly within the
protection of a free press are void. It covers detective
stories, treatises on crime, reports of battle carnage. et
cetera. In recognition of this obvious defect, the New
York Court of Appeals limited the scope by construction.
Its only interpretation of the meaning of the pertinent
subsection is that given in this case. After pointing out
that New York statutes against indecent or obscene pub-
lications have generally been construed to refer to sexual
impurity, it interpreted the section here in question to
forbid these publications as “indecent or obscene” in a
different manner. The Court held that collections of
criminal deeds of bloodshed or lust “can be so massed as
to become vehicles for inciting violent and depraved
crimes against -the person and in that case such publica-
tions are indecent or obscene in an admissible sense. . . .”
294 N. Y. at 550. “This idea,” its opinion goes on to
say, “was the principal reason for the enactment of the
statute.” The Court left open the question of whether
“the statute extends to accounts of criminal deeds not
characterized by bloodshed or lust” because the maga-
zines in question “are nothing but stories and pictures
of criminal deeds of bloodshed and lust.” As the stat-
ute in terms extended to other crimes, it may be sup-
posed that the reservation was on account of doubts as
to the validity of so wide a prohibition. The court de-
clared: “In short, we have here before us accumulations of
details of heinous wrongdoing which plainly carried an
appeal to that portion of the public who (as many recent
records remind us) are disposed to take to vice for its
own sake.” Further. the Court of Appeals. 204 N. Y.
at 549, limited the statute so as not to “outlaw all com-
mentaries on crime from detective tales to scientific
treatises” on the ground that the legislature did not in-
tend such literalness of construction. It thought that the
magazines the possession of which caused the filing of the
information were indecent in the sense just explained.
The Court had no occasion to and did not weigh the char-—
acter of the magazine exhibits by the more frequently used
scales of § 1141 (1). printed in note 2. It did not in-
terpret § 1141 (2) to punish distribution of indecent or
obscene publications. in the usual sense. but that the
present magazines were indeeent and obscene because
they “massed” stories of bloodshed and lust to incite
crimes. Thus interpreting § 1141 (2) to include the ex-
panded concept of indecency and obscenity stated in its
opinion, the Court of Appeals met appellant’s contention
of invalidity from indefiniteness and uncertainty of the
subsection by saving, 294 N. Y. at 531,
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“In the nature of things there can be no more precise
test of written indecency or obscenity than the con-
tinuing and changeable experience of the community
as to what types of books are likely to bring about
the corruption of public morals or other analogous
injury to the public order. Consequently, a question
as to whether a particular publication is indecent or
obscene in that sense is a question of the times which
must be determined as matter of fact, unless the
appearances are thought to be necessarily harmless
from the standpoint of public order or morality.”

The opinion went on to explain that publication of any
crime magazine would be no more hazardous under this
interpretation than any question of degree and concluded,
p. 552,

“So when reasonable men may fairly classify a
publication as necessarily or naturally indecent or
obscene, a mistaken view by the publisher as to its
character or tendency is immaterial.”

The Court of Appeals by this authoritative interpretation
made the subsection applicable to publications that, be-
sides meeting the other particulars of the statute. so
massed their collection of pictures and stories of bloodshed
and of lust “as to become vehicles for inciting violent and
depraved crimes against the person.” Thus, the statute
forbids the massing of stories of bloodshed and lust in
such a way as to incite to crime against the person. This
construction fixes the meaning of the statute for this case.
The interpretation by the Court of Appeals puts these
words in the statute as definitely as if it had been so
amended by the legislature. Hebert v. Louisiana, 272
U. S. 312, 317; Skiriotes v. Florida, 313 U. S. 69, 79.
We assume that the defendant, at the time he acted, was
chargeable with knowledge of the scope of subsequent
interpretation. Compare Lanzetta v. New Jersey, 306
U. 8. 451. As lewdness in publications is punishable
under § 1141 (1) and the usual run of stories of bloodshed,
such as detective stories, are excluded, it is the massing
as an incitation to crime that becomes the important
element.

Acts of gross and open indecency or obscenity, injurious
to public morals, are indictable at common law, as viola-
tive of the public policy that requires from the offender
retribution for acts that flaunt accepted standards of con-
duct. 1 Bishop, Criminal Law (9th ed.), § 500; Wharton,
Criminal Law (12th ed.), § 16. When a legislative body
concludes that the mores of the community call for an
extension of the impermissible limits, an enactment aimed
at the evil is plainly within its power, if it does not trans-
gress the boundaries fixed by the Constitution for freedom
of expression. The standards of certainty in statutes
punishing for offenses is higher than in those depending
primarily upon civil sanction for enforcement. The
crime “must be defined with appropriate definiteness.”
Cantwell v. Connecticut, 310 U. S. 296; Pierce v. United
States, 314 U. S. 306, 311. There must be ascertain-
able standards of guilt. Men of common intelligence
cannot be required to guess at the meaning of the enact-
ment.! The vagueness may be from uncertainty in re-
gard to persons within the scope of the act, Lanzetta v.
New Jersey, 306 U. S. 451, or in regard to the applicable
tests to ascertain guilt.’

Other states than New York have been confronted with

similar problems involving statutory vagueness in con-
nection with free speech. In State v. Diamond, 27 New
Mexico 477. 202 P. 988. a statute punishing “any act of
any kind whatsoever which has for its purpose or aim the
destruction of organized government. federal. state or
municipal. or to do or cause to be done any act which is
antagonistic to or'in opposition to such organized govern-
ment. or incite or attempt to incite revolution or opposi-
tion to such organized government” was construed. The
court said. p. 479: “Under its termns no distinction is
made between the man who advocates a change in the
form of our government by constitutional means, or advo-
cates the abandonment of organized government by
peaceful methods, and the man who advocates the over-
throw of our government by armed revolution. or other
form of force and violence.” Later in the opinion the
statute was held void for uncertainty, p. 485:

“Where the statute uses words of no determinative
meaning, or the language is so general and indefinite
as to embrace not only acts commonly recognized as
reprehensible, but also others which it is unreason-
able to presume were intended to be made criminal, it
will be declared void for uncertainty.”

Again in State v. Klapprott, 127 N. J. L. 395, 22 A. 2d
877, a statute was held invalid on an attack against its
constitutionality under state and federal constitutional
provisions that proteet an individual’s freedom of expres-
sion. The statute read as follows, p. 396:
“Any person who shall, in the presence of two or
more persons, in any language, make or utter any
speech, statement or declaration, which in any way
incites, counsels, promotes, or advocates hatred,
abuse, violence or hostility against any group or
groups of persons residing or being in this state by
reason of race, color, religion or manner of worship,
shall be guilty of a misdeameanor.”

The court said, pp. 401-2:

“It is our view that the statute, supra, by punitive
sanction, tends to restrict what one may say lest by
one’s utterances there be incited or advocated hatred,
hostility or violence against a group ‘by reason of
race, color, religion or manner of worship.” But
additionally and looking now to strict statutory con-
struction, is the statute definite, clear and precise so
as to be free from the constitutional infirmity of the
vague and indefinite? That the terms ‘hatred,’
‘abuse,’ ‘hostility,’” are abstract and indefinite admits
of no contradiction. When do they arise? Is it to
be left to a jury to conclude beyond reasonable doubt
when the emotion of hatred or hostility is aroused
in the mind of the listener as a result of what a
speaker has said? Nothing in our criminal law can
be invoked to justify so wide a discretion. The crim-
inal code must be definite and informative so that
there may be no doubt in the mind of the citizenry
that the interdicted act or conduct is illicit.”

This Court goes far to uphold state statutes that deal
with offenses, difficult to define, when they are not en-
twined with limitations on free expression.® We have
the same attitude toward federal statutes.” Only a defi-
nite conviction by a majority of this Court that the con-
viction violates the Fourteenth Amendinent justifies



reversal of the court primarily charged with responsibility
to protect persons from conviction under a vague state
statute.

The impossibility of defining the precise line between
permissible uncertainty in statutes caused by deseribing
crimes by words well understood through long use in
the criminal law—obscene. lewd, lascivious. filthy, inde-
cent or disgusting—and the unconstitutional vagueness
that leaves a person uncertain as to the kind of prohibited
conduct—massing stories to incite crime—has resulted
in three arguments of this case in this Court. The leg-
islative bodies in draftsmanship obviously have the same
difficulty as do the judicial in interpretation. Never-
theless despite the difficulties, courts must do their best
to determine whether or not the vagueness is of such a
character “that men of common intelligence must neces-
sarily guess at its meaning.” Connally v. General Constr.
Co., 269 U. S. 385, 391. The entire text of the statute
or the subjects dealt with may furnish an adequate stand-
ard® The present case as to a vague statute abridging
free speech involves the circulation of only vulgar maga-
zines. The next may call for decision as to free expression
of political views in the light of a statute intended to
punish subversive activities.

The subsection of the New York Penal Law, as now
interpreted by the Court of Appeals, prohibits distribu-
tion of a magazine principally made up of criminal news
or stories of deeds of bloodshed or lust. so massed as to
become vehicles for inciting violent and depraved crimes
against the person. But even considering the gloss put
upon the literal meaning by the Court of Appeals’ restrie-
tion of the statute to collections of stories “so massed as
to become vehicles for inciting violent and depraved
crimes against the person . . . not necessarily . . . sex-
ual passion,” we find the specification of publications, pro-
hibited from distribution, too uncertain and indefinite to
justify the conviction of this petitioner. Even though
all detective tales and treatises on criminology are not
forbidden, and though publications made up of criminal
deeds not characterized by bloodshed or lust are omitted
from the interpretation of the Court of Appeals, we think
fair use of collections of pictures and stories would be
interdicted because of the utter impossibility of the actor
or the trier to know where this new standard of guilt
would draw the line between the allowable and the for-
bidden publications. No intent or purpose is required—
no indecency or obscenity in any sense heretofore known
to the law. “So massed as to incite to crime” can become
meaningful only by concrete instances. This one exam-
ple is not enough. The clause proposes to punish the
printing and circulation of publications that courts or
juries may think influence generally persons to commit
crimes of violence against the person. No conspiracy to
commit a crime is required. See Musser v. Utah, 333
U. S. 95. It is not an effective notice of new crime.
The clause has no technical or common law meaning.
Nor can light as to the meaning be gained from the sec-
tion as a whole or the Article of the Penal Law under
which it appears. As said in the Cohen Grocery Com-
pany case, supra, p. 89:

“Tt leaves open, therefore, the widest conceivable
inquiry, the scope of which no one can foresee and
the result of which no one can foreshadow or ade-
quately guard against.”
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The statute as construed by the Court of Appeals does
not limit punishment to the indecent and obscene, as
formerly understood. hen stories of deeds of bloodshed,
such as many in the accused magazines, are massed so as
to incite to violent crimes, the statute is violated. It does
not seem to us that an honest distributor of publications
could know when he might be held to have ignored such a
prohibition. Collections of tales of war horrors, otherwise
unexceptionable, might well be found to be “massed” so
as to become “vehicles for inciting violent and depraved
crimes.” Where a statute is so vague as to make criminal
an innocent act, a conviction under it cannot be sustained.
Herndon v. Lowry, 301 U. S. 242, 259.

To say that a state may not punish by such a vague
statute carries no implication that it may not punish
circulation of objectionable printed matter, assuming that
it is not protected by the principles of the First Amend-
ment, by the use of apt words to describe the prohibited
publications. Section 1141, subsection 1, quoted in note
2, is an example. Neither the states nor Congress are
prevented by the requirement of specificity from carrying
out their duty of eliminating evils to which, in their
judgment, such publications give rise.

Reversed.

Mrg. JustiCE FRANKFURTER, joined by MRg. JusTICE
Jacksox and Mg. Justice Burrov, dissenting.

By today’s decision the Court strikes down an enact-
ment that has been part of the laws of New York for
more than sixty years.' and New York is but one of
twenty States having such legislation. Four more States
have statutes of like tenor which are brought into ques-
tion by this decision, but variations of nicety preclude
one from saying that these four enactments necessarily
fall within the condemnation of this decision. Most of
this legislation is also more than sixty years old. The
latest of the statutes which cannot be differentiated from
New York’s law, that of the State of Washington, dates
from 1909. It deserves also to be noted that the legis-
lation was judicially applied and sustained nearly fifty
years ago. See State v. McKee, 73 Conn. 18, 46 A. 409.
Nor is this an instance where the pressure of proximity or
propaganda led to the enactment of the same measure in
a concentrated region of States. The impressiveness of
the number of States which have this law on their statute
books is reinforced by their distribution throughout the
country and the time range of the adoption of the
measure.? Cf. Hughes, C. J., in West Coast Hotel Co. v.
Parrish, 300 U. S. 379, 399.

These are the statutes that fall by this decision: ?

1. Gen. Stat. Conn. (1930) c. 329, § 6243, derived
from L. 1885.¢. 47, § 2.*

2. Ill. Ann. Stat. (Smith-Hurd) c. 38, §106,
derived from Act of June 3, 1889, p. 114, §1
(minors).

3. Towa Code (1946) § 725.8, derived from 21
Acts, Gen. Assembly, c. 177, § 4 (1886) (minors).

4. Gen. Stats. Kans. (1935) §21-1102, derived
from L. 1886, ¢. 101, § 1.

5. Ky. Rev. Stat. (1946) § 436.110, derived from
L.1891-93, c. 182, § 217 (1893) (similar).

6. Rev. Stat. Maine (1944) ec. 121, § 27, derived
from Acts and Resolves 18853, c. 348, § 1 (minors).
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7. Ann. Code Md. (1939) Art. 27, § 496, derived
from L. 1894, c. 271, § 2.

8. Ann. Laws Mass. (1933) c. 272, § 30, derived
from Acts and Resolves 1883, ¢. 305 (minors).

9. Mich. Stat. Ann. (1938) § 28.576, derived from
L. 1885, No. 138.

10. Minn. Stat. (1945) § 617.72, derived from L.
1885, c. 268, § 1 (minors).

11. Mo. Rev. Stat. (1939) § 4656, derived from
Act of April 2, 1885, p. 146, § 1 (minors).

12. Rev. Code Mont. (1935) § 11134, derived from
Act of March 4, 1891, p. 255, § 1 (minors).

13. Rev. Stat. Neb. (1943) § 28-924, derived from
L. 1887, ¢. 113, § 4 (minors).

14. N. Y. Consol. L. (1938) Penal Law, Art. 106,
§ 1141 (2), derived from L. 1884, c. 380.

15. N. D. Rev. Code (1943) §12-2109, derived
from L. 1895, ¢. 84, § 1 (similar).

16. Ohio Code Ann. (Throckmorton, 1940)
§ 13035, derived from 82 Sess. L. 184 (1885) (sim-
ilar).

17. Ore. Comp. L. Ann. (1940) § 23-924, derived
from Act of Feb. 25, 1885, p. 126 (similar).

18. Pa. Stat. Ann. (1945) Tit. 18, § 4524, derived
from L. 1887, P. L. 38, § 2.

19. Rev. Stat. Wash. (Remington, 1932) § 2459
(2), derived from L. 1909, c. 249, § 207 (2).

20. Wis. Stat. (1945) § 351.38 (4), derived from
L. 1901, c. 256.

The following statutes are somewhat similar, but may
not necessarily be rendered unconstitutional by the
Court’s decision in the instant case:

1. Colo. Stat. Ann. (1935) c. 48, § 217, derived
from Act of April 9, 1885, p. 172, § 1.

2. Ind. Stat. Ann. (1934) § 2607, derived from L.
1893, ¢. 109.

3. 8. D. Code (1939) §13.1722 (4), derived from
L. 1913, c. 241, § 4.

4. Tex. Stat. (Vernon, 1936), Penal Code, Art. 527,
derived from L. 1897, ¢. 116.

This body of laws represents but one of the many
attempts by legislatures to solve what is perhaps the
most persistent, intractable, elusive, and demanding
of all problems of society—the problem of crime. and,
more particularly, of its prevention. By this decision
the Court invalidates such legislation of almost half
the States of the Union. The destructiveness of the
decision is even more far-reaching. This is not one of
those situations where power is denied to the States be-
cause it belongs to the Nation. These enactments are
invalidated on the ground that they fall within the pro-
hibitions of the “vague contours” of the Due Process
Clause. The decision thus operates equally as a limita-
tion upon Congressional authority to deal with crime,
and, more especially, with juvenile delinquency. These
far-reaching consequences result from the Court’s belief
that what New York, among a-score of States, has pro-
hibited, is so empty of meaning that no one desirous
of obeying the law could fairly be aware that he was doing
that which was prohibited.

Fundamental fairness of course requires that people
be given notice of what to avoid. If the purpose of
a statute is undisclosed. if the legislature’s will has

not been revealed. it offends reason that punishment
should be meted out for conduct which at the time of its
commission was not forbidden to the understanding of
those who wished to observe the law. This requirement
of fair notice that there is a boundary of prohibited con-
duct not to be overstepped is included in the conception
of “due process of law.” The legal jargon for such failure
to give forewarning is to say that the statute is void for
“indefiniteness.”

But “indefiniteness” is not a quantitative concept. It
is not even a technical concept of definite components.
It is itself an indefinite concept. There is no such thing
as “indefiniteness” in the abstract. by which the suffi-
ciency of the requirement expressed by the term may
be ascertained. The requirement is fair notice that con-
duct may entail punishment. But whether notice is or
is not “fair” depends upon the subject matter to which
it relates. Unlike the abstract stuff of mathematics, or
the quantitatively ascertainable elements of much of nat-
ural science, legislation is greatly concerned with the
multiform psychological complexities of individual and
social conduct. Accordingly, the demands upon legisla-
tion, and its responses, are variable and multiform. That
which may appear to be too vague and even meaningless
as to one subject matter may be as definite as another
subject-matter of legislation permits, if the legislative
power to deal with such a subject is not to be altogether
denied. The statute books of every State are full of
instances of what may look like unspecific definitions of
crime, of the drawing of wide circles of prohibited con-
duct.

In these matters legislatures are confronted with a di-
lemma. If a law is framed with narrow particularity,
too easy opportunities are afforded to nullify the purposes
of the legislation. If the legislation is drafted in terms so
vague that no ascertainable line is drawn in advance
between innocent and condemned conduct, the purpose
of the legislation cannot be enforced because no purpose
is defined. It is not merely in the enactment of tax
measures that the task of reconciling these extremes—
of avoiding throttling particularity or unfair generality—
is one of the most delicate and difficult confronting legis-
lators. The reconciliation of these two contradictories is
necessarily an empiric enterprise largely depending on the
nature of the particular legislative problem.

What risks do the innocent run of being caught in a
net not designed for them? How important is the policy
of the legislation, so that those who really like to pursue
innocent conduct are not likely to be caught unaware?
How easy is it to be explicitly particular? How necessary
is it to leave a somewhat penumbral margin but suffi-
ciently revealed by what is condemned to those who do
not want to sail close to the shore of questionable con-
duct? These and like questions confront legislative
draftsmen. Answers to these questions are not to be
found in any legislative manual nor in the work of great
legislative draftsmen. They are not to be found in the
opinions of this Court. These are questions of judgment,
peculiarly within the responsibility and the competence
of legislatures. The discharge of that responsibility
should not be set at naught by abstract notions about
“indefiniteness.”

The action of this Court today in invalidating legisla-
tion having the support of almost half the States of the




Union rests essentially on abstract notions about “indefi-
niteness.” The Court’s opinion could have been written
by one who had never read the issues of “Headquarters
Detective” which are the basis of the prosecution before
us, who had never deemed their contents as relevant to
the form in which the New York legislation was cast, had
never considered the bearing of such “literature” on
juvenile delinquency, in the allowable judgment of the
legislature. Such abstractions disregard the considera-
tions that may well have moved and justified the State
in not being more explicit than these State enactments
are. Only such abstract notions would reject the judg-
ment of the States that they have outlawed what they
have a right to outlaw, in the effort to curb crimes of
lust and violence, and that they have not done it so
recklessly as to occasion real hazard that other publica-
tions will thereby be inhibited, or also be subjected to
prosecution.

This brings our immediate problem into focus. No
one would deny, I assume, that New York may punish
crimes of lust and violence. Presumably also. it may
take appropriate measures to lower the crime rate. But
he must be a bold man indeed who is confident that he
knows what causes crime. Those whose lives are de-
voted to an understanding of the problem are certain
only that they are uncertain regarding the role of the
various alleged “causes” of crime. Bibliographies of
criminology reveal a depressing volume of writings on
theories of causation. See, e. g., Kuhlman, A Guide to
Material on Crime and Criminal Justice (1929) Item
Nos. 292 to 1211; Culver, Bibliography of Crime and
Criminal Justice (1927-1931) Item Nos. 877-1475, and
(1932-1937) Item Nos. 799-1560. Is it to be seriously
questioned, however, that the State of New York, or
the Congress of the United States, may make incitement
to crime itself an offense? He too would indeed be a
bold man who denied that incitement may be caused
by the written word no less than by the spoken. If
“the Fourteenth Amendment does not enact Mr. Her-
bert Spencer’s Social Statics,” (Holmes, J., dissenting
in Lochner v. New York, 198 U. S. 45, 75), neither does
it enact the psychological dogmas of the Spencerian
era. The painful experience which resulted from con-
fusing economic dogmas with constitutional edicts ought
not to be repeated by finding constitutional barriers to
a State’s policy regarding crime, because it may run
counter to our inexpert psychological assumptions or of-
fend our presuppositions regarding incitements to crime
in relation to the curtailment of utterance. This Court
is not ready, I assume, to pronounce on causative factors
of mental disturbance and their relation to crime. With-
out formally professing to do so, it may actually do so
by invalidating legislation dealing with these problems
as too “indefinite.”

Not to make the magazines with which this case is
concerned part of the Court’s opinion is to play “Ham-
let” without Hamlet. But the Court sufficiently sum-
marizes one aspect of what the State of New York
here condemned when it says “we can see nothing of
any possible value to society in these magazines.” From
which it jumps to the conclusion that, nevertheless, “they
are as much entitled to the protection of free speech as
the best of literature.” Wholly neutral futilities, of
course, come under the protection of free speech as fully
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as do Keats’ poems or Donne’s sermons. But to say that
these magazines have “nothing of any possible value to
society” is only half the truth. This merely denies them
goodness. It disregards their mischief. As a result of
appropriate judicial determination, these magazines were
found to come within the prohibition of the law against
inciting “violent and depraved crimes against the person,”
and the defendant was convicted because he exposed for
sale such materials. The essence of the Court’s deci-
sion is that it gives publications which have “nothing
of any possible value to society” constitutional protection
but denies to the States the power to prevent the grave
evils to which, in their rational judgment, such publica-
tions give rise. The legislatures of New York and the
other States were concerned with these evils and not
with neutral abstractions of harmlessness. Nor was the
New York Court of Appeals merely resting, as it might
have done, on a deep-seated conviction as to the existence
of an evil and as to the appropriate means for checking
it. That court drew on its experience, as revealed by
“many recent records” of criminal convictions before it,
for its understanding of the practical concrete reasons
that led the legislatures of a score of States to pass the
enactments now here struck down.

The New York Court of Appeals thus spoke out of
extensive knowledge regarding incitements to crimes of
violence. In such matters. local experience. as this Court
has said again and again, should carry the greatest weight
against our denying a State authority to adjust its legis-
lation to local needs. But New York is not peculiar in
concluding that “collections of pictures or staries of crim-
inal deeds of bloodshed or lust unquestionably can be
so massed as to become vehicles for inciting violent and
depraved crimes against the person.” 294 N, Y. at 530.
A recent murder case before the High Court of Australia
sheds light on the considerations which may well have
induced legislation such as that now before us, and
on the basis of which the New York Court of Appeals
sustained its validity. The murder was committed by a
lad who had just turned seventeen years of age, and the
victim was the driver of a taxicab. I quote the following
from the opinion of Mr. Justice Dixon: “In his evidence
on the voir dire Graham [a friend of the defendant and
apparently a very reliable witness] said that he knew
Boyd Sinclair [the murderer] and his moods very well and
that he just left him; that Boyd had on a number of
occasions outlined plans for embarking on a life of crime,
plans based mainly on magazine thrillers which he was
reading at the time. They included the obtaining of a
motor car and an automatic gun.” Sinclair v. The King,
73 Comm. L. R. 316, 330.

“Magazine thrillers” hardly characterizes what New
York has outlawed. New York does not lay hold of
publications merely because they are “devoted to and
principally made up of criminal news or police reports
or accounts of criminal deeds, regardless of the manner of
treatment.” So the Court of Appeals has authoritatively
informed us. 294 N. Y, at 549. The aim of the publi-
cation must be incitation to “violent and depraved crimes
against the person” by so massing “pictures and stories
of criminal deeds of bloodshed or lust” as to encourage
like deeds in others. It would be sheer dogmatism in a
field not within the professional competence of judges to
deny to the New York legislature the right to believe that
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the intent of the type of publications which it has pro-
scribed is to cater to morbid and immature minds—
whether chronologically or permanently immature. It
would be sheer dogmatism to deny that in some instances,
as in the case of young Boyd Sinclair, deeply embedded,
unconscious impulses may be discharged into destructive
and often fatal action.

If legislation like that of New York “has been enacted
upon a belief of evils that is not arbitrary we cannot
measure their extent against the estimate of the legis-
lature.” Tanner v. Little, 240 U. S. 369, 385. The
Court fails to give enough force to the influence of
the evils with which the New York legislature was con-
cerned “upon conduct and habit. not enough to their
insidious potentialities.” Rast v. Van Deman & Lew:s
Co., 240 U. S. 342, 364. The other day we indicated
that, in order to support its constitutionality, legislation
need not employ the old practice of preambles, nor be ac-
companied by a memorandum of explanation setting forth
the reasons for the enactment. See Woods v. Cloyd I,
Miller Co., 333 U. S. 138, 144. Accordingly, the New
York statute, when challenged for want of due process on
the score of “indefiniteness,” must be considered by us
as though the legislature had thus spelled out its convic-
tions and beliefs for its enactment:

Whereas, we believe that the destructive and ad-
venturous potentialities of boys and adolescents. and
of adults of weak character or those leading a drab
existence are often stimulated by collections of pic-
tures and stories of criminal deeds of bloodshed or
lust so massed as to incite to violent and depraved
crimes against the person; and

Whereas, we believe that such juveniles and other
susceptible characters do in fact commit such crimes
at least partly because incited to do so by such pub-
lications, the purpose of which is to exploit such
susceptible characters; and

Whereas, such belief. even though not capable of
statistical demonstration, is supported by our experi-
ence as well as by the opinions of some specialists
qualified to express opinions regarding criminal psy-
chology and not disproved by others; and

Whereas, in any event there is nothing of possible
value to society in such publications, so that there is
no gain to the State, whether in edification or enlight-
enment or amusement or good of any kind; and

Whereas, the possibility of harm by restricting free
utterance through harmless publications is too re-
mote and too negligible a consequence of dealing with
the evil publications with which we are here con-
cerned;

Be it therefore enacted that—

Unless we can say that such beliefs are intrinsically
not reasonably entertainable by a legislature, or that the
record disproves them, or that facts of which we must
take judicial notice preclude the legislature from enter-
taining such views, we must assume that the legislature
was dealing with a real problem touching the commission
of crime and not with fanciful evils, and that the measure
was adapted to the serious evils to which it was addressed.
The validity of such legislative beliefs or their importance
ought not to be rejected out of hand.

Surely this Court is not prepared to say that New York

cannot prohibit traffic in publications exploiting “crimi-
nal deeds of bloodshed or lust” so “as to become vehicles
for inciting violent and depraved crimes against the per-
son.” Laws have here been sustained outlawing utter-
ance far less confined. A Washington statute, directed
against printed matter tending to encourage and advocate
disrespect for law, was judged and found not wanting
on these broad lines:

“We understand the state court by implication at
least to have read the statute as confined to encour-
aging an actual breach of law. Therefore the argu-
ment that this act is both an unjustifiable restriction
of liberty and too vague for a criminal law must fail.
It does not appear and is not likely that the statute
will be construed to prevent publications merely be-
cause they tend to produce unfavorable opinions of
a particular statute or of law in general. In this
present case the disrespect for law that was encour-
aged was disregard of it—an overt breach and tech-
nically criminal act. It would be in accord with the
usages of English to interpret disrespect as mani-
fested disrespect, as active disregard going beyond
the line drawn by the law. That is all that has
happened as yet. and we see no reason to believe that
the statute will be stretched beyond that point.

“If the statute should be construed as going no
farther than it is necessary to go in order to bring
the defendant within it, there is no trouble with it
for want of definiteness.” Fox v. Washington, 236
U.S.273.277.

In short, this Court respected the policy of a State by
recognizing the practical application which the State
court gave to the statute in the case before it. This
Court rejected constitutional invalidity based on a'remote
possibility that the language of the statute. abstractly
considered. might be applied with unbridled looseness.

Since Congress and the States may take measures
against “violent and depraved crimes.” can it be claimed
that “due process of law” bars measures against incite-
ment to such crimes? But if they have power to deal
with incitement, Congress and the States must be al-
lowed the effective means for translating their policy into
law. No doubt such a law presents difficulties in drafts-
manship where publications are the instruments of incite-
ment. The problem is to avoid condemnation so un-
bounded that neither the text of the statute nor its
subject matter affords “a standard of some sort” (United
States v. Cohen Grocery Co., 255 U. S, 81, 92). Legis-
lation must put people on notice as to the kind of conduct
from which to refrain. Legislation must also avoid so
tight a phrasing as to leave the area for evasion ampler
than that which is condemned. How to escape, on the one
hand, having a law rendered futile because no standard
is afforded by which conduct is to be judged. and. on the
other, a law so particularized as to defeat itself through
the opportunities it affords for evasion, involves an exer-
cise of judgment which is at the heart of the legislative
process. It calls for the accommodation of delicate fac-
tors. But this accommodation is for the legislature to
make and for us to respect, when it concerns a subject
so clearly within the scope of the police power as the
control of crime. Here we are asked to declare void the
law which expresses the balance so struck by the legisla-



ture, on the ground that the legislature has not expressed
its policy clearly enough. That is what it gets down to.

What were the alternatives open to the New York
legislature? It could of course conciude that publica-
tions such as those before us could not “become vehicles
for inciting violent and depraved crimes.” But surely
New York was entitled to believe otherwise. It is not
for this Court to impose its belief, even if entertained,
that no “massing of print and pictures” could be found
to be effective means for inciting crime in minds open
to such stimulation. What gives judges competence to
say that while print and pictures may be constitutionally
outlawed because judges deem them “obscene,” print and
pictures which in the judgment of half the States of
the Union operate as incitements to crime enjoy a con-
stitutional prerogative? When on occasion this Court
has presumed to act as au authoritative faculty of chem-
istry, the result has not been fortunate. See Burns Bak-
ing Co. v. Bryan, 264 U. 8. 504, where this Court ventured
a view of its own as to what is reasonable “tolerance”
in breadmaking. Considering the extent to which the
whole domain of psychological inquiry has only recently
been transformed and how largely the transformation is
still in a pioneer stage, I should suppose that the Court
would feel even less confidence in its views on psycho-
logical issues. At all events, it ought not to prefer its
psychological views—for, at bottom, judgment on psycho-
logical matters underlies the legal issue in this case—to
those implicit in an impressive body of enactments and
explicitly given by the New York Court of Appeals, out
of the abundance of its experience, as the reason for
sustaining the legislation which the Court is nullifying.

But we are told that New York has not expressed a
policy, that what looks like a law is not a law because
it is so vague as to be meaningless. Suppose then that
the New York legislature now wishes to meet the objec-
tion of the Court. What standard of definiteness does
the Court furnish the New York legislature in finding
indefiniteness in the present law? Should the New York
legislature enumerate by name the publications which in
its judgment are “inciting violent and depraved crimes”?
Should the New York legisiature spell out in detail the
ingredients of stories or pictures which accomplish such
“inciting”’? What is there in the condemmned law that
leaves men in the dark as to what is meant by publica-
tions that exploit “criminal deeds of bloodshed or lust”
thereby “inciting violent and depraved crimes”? What
real risk do the Conan Doyles. the Edgar Allen Poes, the
‘William Rougheads, the ordinary tribe of detective story
writers, their publishers, or their booksellers run?

Insofar as there is uncertainty, the uncertainty derives
not from the terms of condemnation, but from the appli-
cation of a standard of conduet to the varying circum-
stances of different cases. The Due Process Clause does
not preclude such fallibilities of judgment in the adminis-
tration of justice by men. Our penal codes are loaded
with prohibitions of conduct depending on ascertainment
through fallible judges and juries of a man’s intent or
motive—on ascertainment, that is, from without of a
man’s inner thoughts, feelings and purposes. Of course a
man runs the risk of having a jury of his peers misjudge
him. Mr. Justice Holmes has given the conclusive an-
swer to the suggestion that the Due Process Clause pro-
tects against such a hazard: “the law is full of instances
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where a man’s fate depends on his estimating rightly,
that is, as the jury subsequently estimates it, some
matter of degree. If his judgment is wrong, not only
may he incur a fine or a short imprisonment, as here; he
may incur the penalty of death.” Nash v. United States,
229 U. S.373,377. To which it is countered that such un-
certainty not in the standard but in its application is not
objectionable in legislation having a long history, but is
inadmissible as to more recent laws. Is this not another
way of saying that when new circumstances or new in-
sights lead to new legislation the Due Process Clause
denies to legislatures the power to frame legislation with
such regard for the subject matter as legislatures had in
the past? When neither the Constitution nor legislation
has formulated legal principles for courts, and they must
pronounce them, they find it impossible to impose upon
themselves such a duty of definiteness as this decision
exacts from legislatures.

The Court has been led into error, if I may respectfully
suggest, by confusing want of certainty as to the outcome
of different prosecutions for similar conduet, with want of
definiteness in what the law prohibits. But diversity in
result for similar conduct in different trials under the same
statute is an unavoidable feature of criminal justice. So
long as these diversities are not designed consequences
but due merely to human fallibility, they do not deprive
persons of due process of law.

In considering whether New York has struck an allow-
able balance between its right to legislate in a field that
is so closely related to the basic function of government,
and the duty to protect the innocent from being pun-
ished for crossing the line of wrongdoing without aware-
ness, it is relevant to note that this legislation has been
upheld as putting law-abiding people on sufficient notice.
by a court that has been astutely alert to the hazards
of vaguely phrased penal laws and zealously protective
of individual rights against “indefiniteness.” See, e. ¢.,
People v. Phyfe, 136 N. Y. 534. 32 NX. E. 978; People v.
Briggs, 193 NX. Y. 457,86 N. E. 522; People v. Shakun, 251
N.Y.107,167 N. E. 187; People v. Grogan, 260 N, Y. 138,
183 N. E. 273. The circumstances of this case make
it particularly relevant to remind, even against a con-
fident judgment of the invalidity of legislation on the
vague ground of “indefiniteness,” that certitude is not
the test of certainty. If men may reasonably differ
whether the State has given sufficient notice that it is
outlawing the exploitation of criminal potentialities, that
in itself ought to be sufficient. according to the repeated
pronouncements of this Court, to lead us to abstain
from denying power to the States. And it deserves to
be repeated that the Court is not. denying power to the
States in order to leave it to the Nation. It is denying
power to both. By this decision Congress is denied
power, as part of its effort to grapple with the problems
of juvenile delinquency in Washington, to prohibit what
twenty States have seen fit to outlaw. Moreover, a
decision like this has a destructive momentum much
beyond the statutes of New York and of the other States
immediately involved. Such judicial nuilification checks
related legislation which the States might deem highly
desirable as a matter of policy, and this Court might not
find unconstitutional.

Almost by his very last word on this Court, as by
his first, Mr. Justice Holmes admonished against em-
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ploying “due process of law” to strike down enactments
which, though supported on grounds that may not
commend themselves to judges, can hardly be deemed
offensive to reason itself. It is not merely in the domain
of economics that the legislative judgment should not be
subtly supplanted by the judicial judgment. “I cannot
believe that the Amendment was intended to give us
carte blanche to embody our economic or moral beliefs
in its prohibitions.” So wrote Mr. Justice Holmes in
summing up his protest for nearly thirty years against
using the Fourteenth Amendment to cut down the con-
stitutional rights of the States. Baldwin v. Missouri,
281 U. S. 586.595 (dissenting).

Indeed, Mr. Justice Holmes is a good guide in deciding
this case. In three opinions in which, speaking for the
Court, he dealt with the problem of “indefiniteness” in re-
lation to the requirement of due process. he indicated the
directions to be followed and the criteria to be applied.
Pursuit of those directions and due regard for the criteria
require that we hold that the New York legislature has
not offended the limitations which the Due Process Clause
has placed upon the power of States to counteract avoid-
able incitements to violent and depraved crimes.

Reference has already been made to the first of the
trilogy, Nash v. United States, supra. There the Court
repelled the objection that the Sherman Law “was so
vague as to be inoperative on its criminal side.” The
opinion rested largely on a critical analysis of the re-
quirement of “definiteness” in eriminal statutes to be
drawn from the Due Process Clause. I have already
quoted the admonishing generalization that “the law is
full of instances where a man’s fate depends on his esti-
mating rightly, that is. as the jury subsequently estimates
it, some matter of degree.” 229 U.S. at 377. Inasmuch
as “the common law as to restraint of trade” was “taken
up” by the Sherman Law, the opinion in the Nash case
also drew support from the suggestion that language in
a criminal statute which might otherwise appear indefi-
nite may derive definiteness from past usage. How much
definiteness “the common law of restraint of trade” has
imparted to “the rule of reason,” which is the guiding
consideration in applying the Sherman Law, may be
gathered from the fact that since the Nash case this Court
has been substantially divided in at least a dozen cases
in determining whether a particular situation fell within
the undefined limits of the Sherman Law.* The Court’s
opinion in this case invokes this doctrine of “permissible
uncertainty” in criminal statutes as to words that have
had long use in the criminal law, and assumes that “long
use” gives assurance of clear meaning, I do not believe
that the law reports permit one to say that statutes con-
demning “restraint of trade” or “obscenity” are much
more unequivocal guides to conduct than this statute fur-
nishes, nor do they cast less risk of “estimating rightly”
what judges and juries will decide than does this
legislation.

The second of this series of cases. International Har-
vester Co. v. Kentucky, 234 U. S. 216, likewise concerned
anti-trust legislation. But that case brought before the
Court a statute quite different from the Sherman Law.
However indefinite the terms of the latter. whereby “it
throws upon men the risk of rightly estimating a matter
of degree,” it is possible by due care to keep to the line
of safety. But the Kentucky statute was such that no

amount of care would give safety. To compel men,
wrote Mr. Justice Holmes “to guess on peril of indict-
ment what the community would have given for them
[commodities] if the continually changing conditions
were other than they are, to an uncertain extent; to
divine prophetically what the reaction of only partially
determinate facts would be upon the imaginations and
desires of purchasers, is to exact gifts that mankind does
not possess.” 234 U.S. at 223-224. The vast difference
between this Kentucky statute and the New York law,
so far as forewarning goes, needs no laboring.

The teaching of the Nash and the Harvester cases is
that it is not violative of due process of law for a legis-
lature in framing its criminal law to cast upon the public
the duty of care and even of caution, provided that there
is sufficient warning to one bent on obedience that he
comes near the proscribed area. In his last opinion on
this subject, Mr. Justice Holmes applied this teaching on
behalf of a unanimous Court, United States v. Wurzbach,
280 U. S. 396,399. The case sustained the validity of the
Federal Corrupt Practices Act. What he wrote is too
relevant to the matter in hand not to be fully quoted:

“It is argued at some length that the statute. if ex-
tended beyond the political purposes under the con-
trol of Congress. is too vague to be valid. The
objection to uncertainty concerning the persons em-
braced need not trouble us now. There is no doubt
that the words include representatives. and if there is
any difficulty, which we are far from intimating, it
will be time enough to consider it when raised by
someone whom it concerns. The other objection is to
the meaning of ‘political purposes.” This would be
open even if we accepted the limitations that would
make the law satisfactory to the respondent’s counsel.
But we imagine that no one not in search of trouble
would feel any. Whenever the law draws a line there
will be cases very near each other on opposite sides.
The precise course of the line may be uncertain. but
no one can come near it without knowing that he does
so, if he thinks, and if he does so it is familiar to the
criminal law to make him take the risk. Nash v.
United States, 229 U. S. 373.”

Only a word needs to be said regarding Lanzetta v.
New Jersey, 306 U. S 451. The case involved a New
Jersey statute of the type that seek to control “vagrancy.”
These statutes are in a class by themselves, in view of the
familiar abuses to which they are put. See Note. 47 Col.
L. Rev. 613, 625. Definiteness is designedly avoided so as
to allow the net to be cast at large, to enable men to be
caught who are vaguely undesirable in the eyes of police
and prosecution. although not chargeable with any par-
ticular offense. In short. these “vagrancy statutes” and
laws against “gangs” are not fenced in by the text of the
statute or by the subject matter so as to give notice of
conduct to be avoided.

And so I conclude that New York. in the legislation
before us, has not exceeded its constitutional power to
control crime. The Court strikes down laws that forbid
publications inciting to crime, and as such not within the
constitutional immunity of free speech, because in effect
it does not trust State tribunals. nor ultimately this Court,
to safeguard inoffensive publications from condemnation
under this legislation. Every legislative limitation upon




utterance, however valid, may in a particular case serve
as an inroad upon the freedom of speech which the Con-
stitution protects. See, e. g., Cantwell v. Connecticut,
310 U. 8. 296. and Mr. Justice Holmes' dissent in Abrams
v. United States, 250 U. S. 616. 624. The decision of the
Court is concerned solely with the validity of the statute,
and this opinion is restricted to that issue.

COURT’S OPINION NOTES

1 The counts of the information upon which appellant was convicted
charged, as the state court opinions show, violation of subsection 2
of § 1141. An example follows:

“Fourth Count

“And I, the District Attorney aforesaid, by this information, further
accuse the said defendant of the Crime of Unlawfully Possessing
Obscene Prints, committed as follows:

“The said defendant, on the day and in the year aforesaid, at the
city and in the county aforesaid, with intent to sell, lend, give away
and show, unlawfully did offer for sale and distribution, and have in
his possession with intent to sell, lend, give away and show, a certain
obscene, lewd, laseivious, filthy, indecent and disgusting magazine
entitled ‘Headquarters Detective, True Cases from the Police Blotter,
June 1940, the same being devoted to the publication and principally
made up of criminal news, police reports, and accounts of criminal
deeds, and pictures and stories of deeds of bloodshed, lust and
crime.”

248 1141, . . . 1. A person who sells, lends, gives away, distributes
or shows, or offers to sell, lend, give away, distribute, or show, or
has in his possession with intent to sell, lend, distribute or give away,
or to show, or advertises in any manner, or who otherwise offers
for loan, gift, sale or distribution, any obscene, lewd, lascivious, filthy,
indecent or disgusting book, magazine, pamphlet, newspaper, story
paper, writing, paper, picture, drawing, photograph, figure or inage,
or any written or printed matter of an indecent character; . . .

“Is guilty of a misdemeanor, . . . .

3Ch. 380, New York Laws, 1884; ch. 692, New York Laws, 1887;
ch. 925, New York Laws, 1941.

* Connally v. General Construction Co., 269 U. 8. 385, 391-92:
“But it will be enough for present purposes to say generally that the
decisions of the court upholding statutes as sufficiently certain, rested
upon the conclusion that they employed words or phrases having a
technical or other special meaning, well enough known to enable those
within their reach to correctly apply them, . . . or a well-settled
common law meaning, notwithstanding an element of degree in the
definition as to which estimates might differ, . . . or, as broadly stated
by Mr. Chief Justice White in United States v. Cohen Grocery Co., 255
U. S. 81, 92, ‘that, for reasons found to result either from the text
of the statutes involved or the subjects with which they dealt, a stand-
ard of some sort was afforded.””

s United States v. Cohen Grocery Co., 255 U.S. 81,80-93; Champlin
Refining Co. v. Corporation Commission, 286 U._ 3. 210, 242; Smith v.
Cahoon, 283 U. 8. 533, 564.

s Omacchevarria v. Idaho, 246 U. 8. 343; Waters-Pierce Oil Co. v.
Teras. 212 U. S. 86.

F United States v. Petrillo, 332 U. 8. 1; Gorin v. United Statcs,
312U.8.19.

8 Hygrade Provision Co. v. Sherman. 266 U. S. 497, 501; Mutual
Film Corp. v. Ohio Industrial Commission, 236 U. S. 230, 245—46;
Screws v. United States, 325 U. 8. 91, 94-100.

JUSTICE FRANKFURTER’S OPINION NOTES

1 The original statute, N. Y. L. 1884, c. 350, has twice since been
amended in minor details. N. Y. L. 1887, ¢. 692; N. Y. L. 1041,
¢.925. Inits present form, it reads as follows:

“§ 1141. Obscene prints and articles

“1. A person . . . who,

“2. Prints, utters, publishes, sells, lends, gives away, distributes or
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shows, or has in his possession with intent to =zell, lend, give away,
distribute or show, or otherwize offers for sale, loan, gift or distribu-
tion, any book, pamphlet, magazine, newspaper or other printed
paper devoted to the publication, and principally made up of criminal
news, police reports, or accounts of criminal deeds, or pictures, or
stories of deeds of bloodshed, lust or erime; . . .

»”

“Is guilty of a misdemeanor . . . .

That this legislation was neither a casual enactment nor a passing
whim is shown by the whole course of its history. The original
statute was passed as the result of a campaign by the New York
Soeciety for the Suppression of Vice and the New York Society for
the Prevention of Cruelty to Children. See Sth Ann. Rep., N. Y.
Soc. for the Suppression of Viee (1882) p. 7; 9th id. (1883) p. 9;
10th id. (1884) p. §; 11th id. (1885) pp. 7-8. The former organi-
zation, at least, had sought legislation covering many more types
of literature and conduct. See Sth id. (I18S82) pp. 6-9; 9th id. (1883)
pp. 9-12. On the other hand, in 1887, the limitation of the statute
to sales, etc., to children was removed. N.Y. L. 1887, c. 692. More
recently, it has been found desirable to add to the remedies available
to the State to combat this type of literature. A 1941 statute con-
ferred jurisdiction upon the Supreme Court, at the instance of the
chief executive of the commumity, to enjoin the sale or distribution
of such lLiterature. N. Y. L. 1941, ¢. 925, §2, N. Y. Code Crim.
Proc. § 22-a.  (The additional constitutional problems that might be
raised by such injunctions, cf. Near v. Minnesota. 283 U. 8. 697, are
of course not before us.)

2 We have no statistics or other reliable knowledge as to the inci-
dence of violations of these laws, nor as to the extent of their enforce-
ment. Suffice it to say that the highest courts of three of the most
industrialized States—Conneeticut, Illinois, and New York—have had
this legislation before them.

3 This assumes a similar construction for essentially the same laws.

*Since this opinion was filed, Conn. L. 1935, e. 216, repealing this
provision, has been called to my attention.

1 See, e. g., United States v. United Shoe Machinery Co., 247 U. S.
32; United States v. United States Steel Corp.. 251 U. S. 417; United
States v. Reading Co., 253 U. 8. 26; American Column & Lumber Co.
v. United States. 257 U. S. 377; Maple Flooring Mfrs. Assn. v. United
States, 268 U.S. 563; Cement Mfrs. Protective Assn. v. United States.
268 U. S. 588 United States v. Trenton Potteries Co., 273 U.8.302;
Interstate Circuit, Inc. v. United States. 306 U. 8. 208; United States
v. Socony-Vacuum Oil Co.. 310 U. 8. 150; United States v. South-
Eastern Underwriters Assn.. 322 U. 8. 333 Associated Press v. United
States, 326 U. S. 1; United States v. Line Material Co., 333 U. S.
287.

SANCTUARY, WILD PALMS, GOD’S LITTLE ACRE, A
WORLD I NEVER MADE, END AS A MAN, AND THE
STUDS LONIGAN TRILOGY GET FIRST AMENDMENT
PROTECTION FROM JUDGE CURTIS BOK: “WHO
CAN DEFINE THE CLEAR AND PRESENT DANGER
TO THE COMMUNITY THAT ARISES FROM READING
A BOOK?”

Commonwealth v. Gordon, 66 D. & C. 101 (1949)

Boxk, J., March 18, 1949.—This is a trial without
jury, all defendants having signed waivers on all
indictments.

The evidence consists of nine books and an oral
stipulation at bar that defendants are booksellers and
that they possessed the books with the intent to sell
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them on the dates and at the times and places set forth
in the indictments. This constituted in full the Com-
monwealth’s evidence, to which defendants have de-
murred.

I have read the books with thoughtful care and find
that they are not obscene, as alleged. The demurrers
are therefore sustained.

The Statute

The indictments are drawn under section 524 of
The Penal Code of June 24, 1939, P. L. 872, 18 PS
§4524, which reads as follows:

“Whoever sells, lends, distributes, exhibits, gives
away, or shows or offers to sell, lend, distribute, ex-
hibit, or give away or show, or has in his possession
with intent to sell, lend, distribute or give away or to
show, or knowingly advertises in any manner, any
obscene, lewd, lascivious, filthy, indecent or disgusting
book, magazine, pamphlet, newspaper, storypaper,
paper, writing, drawing, photograph, figure or image,
or any written or printed matter of an indecent char-
acter, or any article or instrument of indecent or im-
moral use or purporting to be for indecent or immoral
ute or purpose, or whoever designs, copies, draws, pho-
tographs, prints, utters, publishes, or in any manner
manufactures or prepares any such book, picture,
drawing, magazine, pamphlet, newspaper, storypaper,
paper, writing, figure, image, matter, article or thing,
or whoever writes, prints, publishes or utters, or causes
to be printed, published or uttered, any advertisement
or notice of any kind giving information, directly or
indirectly, stating or purporting to do so, where, how,
of whom, or by what means any, or what purports to
be, any obscene, lewd, lascivious, filthy, disgusting or
indecent book, picture, writing, paper, figure, image,
matter, article or thing named in this section can be
purchased, obtained or had, or whoever prints, utters,
publishes, sells, lends, gives away, or shows, or has
in his possession with intent to sell, lend, give away, or
show, or otherwise offers for sale, loan or gift, or dis-
tribution, any pamphlet, magazine, newspaper or other
printed paper devoted to the publication and princi-
pally made up of criminal news, police reports or ac-
counts of criminal deeds, or pictures of stories of
deeds of bloodshed, lust or crime, or whoever hires,
employs, uses or permits any minor or child to do or
assist in doing any act or thing mentioned in this sec-
tion, is guilty of a misdemeanor, and upon conviction,
shall be sentenced to imprisonment not exceeding one
(1) year, or to pay a fine not exceeding five hundred
dollars ($500), or both.”

The particular and only charge in the indictments is
that defendants possessed some or all of the books with
the intent to sell them.

Section 524, quoted above, is based upon the earlier
Acts of May 6, 1887, P. L. 84, and May 12, 1897, P. L.
63, 18 PS §§780, 781 and 782, which are similar in
scope and not essentially different in wording. The
earliest and only other act is the Criminal Code of
March 31, 1860, P. L. 382, sec. 40, 18 PS §779, which
made it an offense to “publish or sell any filthy and
obscene libel”.

It should be noted at once that the wording of section

524 requires consideration of the indicted ‘material as
a whole; it does not proscribe articles or publications
that merely contain obscene matter. This is now true
in all jurisdictions that have dealt with the subject:
the Federal courts, Swearingen v. United States, 161
U. S. 446 (1896); United States w. Ulysses, 72
F.(2d) 705 (1934); Walker v. Popenoe, 149 F.(2d)
511 (1945) ; Massachusetts, Commonwealth v. Isen-
stadt, 318 Mass. 543 (1945) ; New York, Halsey v.
New York Society, 234 N. Y. 1,136 N. E. 219 (1922) ;
England, Regina v. Hicklin, L. R. 3 Q. B. 360 (1868).

It is also the rule in Pennsylvania. In Common-
wealth v. New, 142 Pa. Superior Ct. 358 (1940), the
court said:

“We have no fault to find with the statement that in
determining whether a work is obscene, it must be
construed as a whole and that regard shall be had for
its place in the arts.” (Italics supplied.)

Résumé of the Opinion

Section 524, for all'its verbiage, is very bare. The
full weight of the legislative prohibition dangles from
the word “obscene” and its synonyms. Nowhere are
these words defined; nowhere is the danger to be ex-
pected of them stated; nowhere is a standard of judg-
ment set forth. I assume that “obscenity” is expected
to have a familiar and inherent meaning, both as to
what it is and as to what it does.

It is my purpose to show that it has no such inherent
meaning; that different meanings given to it at dif-
ferent times are not constant, either historically or
legally; and that it is not constitutionally indictable
unless it takes the form of sexual impurity, i. e., “dirt
for dirt’s sake” and can be traced to actual criminal
behavior, either actual or demonstrably imminent.

Résumé of the Books

1, 2 and 3. The Studs Lonigan trilogy (“Young
Lonigan”, “The Young Manhood of Studs Lonigan”,
“Judgment Day”), by James T. Farrell; Vanguard
Press, 1932-1935.

This is the story of the moral and physical disinte-
gration of a young man living in Chicago between the
years 1916 and 1932. Nothing that he attempted ever
quite came off, and his failures became more and more
incisive. He left school to hang around the streets
with others of his kind; he was too young to enlist for
war service; he loved Lucy since they were in school
together, but avoided her for four years and finally
alienated her by making drunken advances to her; he
worked for his father as a painter, but, on a casual tip,
invested his savings in a dubious stock, which failed; he
fell half-heartedly in love with Catherine, ‘and they
were engaged to be married, but she became pregnant
by him before the ceremony; looking for a job on a
stormy day a few weeks before the wedding, he caught
cold and died of pneumonia and a weakened heart.

The background of the semi-slum district in which
Lonigan was born and lived was the outward counter-
part of his own nature, and both together were too
much for such decency of soul as he had. His drift
downhill was relentless and inevitable. On the theory




that no literature is vital that cannot be vulgarized,
this trilogy may rank as an epic, for our criminal
courts and prisons and many of our streets are peopled
by Studs Lonigans. The characters in these books act
and speak the kind of life that bred them, and Mr.
Farrell has brought to the surface the groundswell of
thought and inclination that move more people than,
if they were honest, would admit to them.

It is not a pleasant story, nor are the characters
gentle and refined. There is rape and dissipation and
lust in these books, expressed in matching language,
but they do not strike me assbeing out of proportion.
The books as a whole create a sustained arc of a man’s
life and era, and the obvious effort of the author is
to be faithful to the scene he depicts.

No one would want to be Studs Lonigan.

4. “A World I Never Made”, by James T. Farrell;
The Vanguard Press, New York, 1936.

This book could well be the beginning of another
series, for it takes a minor character from the Lonigan
books, Danny O’Neill, and shows him as a child. The
milieu is the same—Chicago in 1911—but there is a
discernible effort to show Danny’s struggle uphill
against the same factors that pushed Lonigan down.

This is the one book of the nine that does not end
tragieally; it merely stops in midstream, but the peo-
ple who surround Danny do and say the same things
that appear in the Lonigan series. Unlike the latter,
this book is plastered with the short Saxon words of
common vulgarity; they are consistent with the char-
acters who use them and with the quality of the lives
and actions that are the subject of the author’s seru-
tiny.

I am not of a mind, nor do I have the authority, to
require an author to write about one kind of people
and not about another, nor do I object to his effort to
paint a complete picture of those whom he has chosen.
Certainly I will not say that it is not a good thing to
look deeply into life and people, regardless of the
shadows that are to be found there.

5. “Sanctuary”, by William Faulkner; Random
House, 1931.

This is a powerful and dreadful story about a gay
but virginal girl of 17 who accidentally falls into the
hands of a sadistic man called Popeye, who is sexually
impotent. He kills a half-witted boy who is informally
guarding the girl, and ravishes her with a corncob.
He then keeps her imprisoned in a house of prostitution
and takes pleasure in watching her have intercourse
with a man whom he kills when she tries to escape
with him. Terrified of Popeye, she testifies that an-
other man committed the murder, and is taken from
court by her father, who has finally been able to locate
her. Popeye is later apprehended on another charge
of murder and is convicted.

There are no vulgar Saxon words in the book, but
the situations are stark and unrelieved. It makes one
shudder to think of what can happen by misadventure.

6. “Wild Palms”, by William Faulkner; Random
House, 1939.

This book concerns a wife who left her husband and
children to seek integrity of experience, in terms of
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vitality, with her lover; “hunger is in the heart”, she
says, when the next meal seems uncertain, “not in the
stomach”. They wander about the country together,
living as they must or as they wish, and she finally
becomes pregnant. Her lover, a former doctor, at-
tempts to abort her but mishandles it and she dies.
He pleads guilty and is sentenced to 50 years in prison.
He refuses a gift of cyanide from the woman’s hus-
band, saying: “Between grief and nothing I will take
grief”.

The redeeming feature of this tale is that an acid
loneliness comes through, the awful loneliness that
pervades lost people, even in company. No one could
envy these two miserable creatures.

7. “God’s Little Acre”, by Erskine Caldwell; Ran-
dom House, 1933.

An able companion to the same author’s “Tobacco
Road”, it is the story of a poor and illiterate farmer’s
family in Georgia. The central figure is the father,
who for 15 years has dug holes in his farm in search
of gold. God’s Little Acre is a part of the farm which
he mentally moves about in order to keep it from get-
ting in the way of his search for treasure; his idea is
to give all that comes from it to the church, but he
never works it. His daughters and sons and their
wives get variously tangled up in sexual affairs which
are taken as being in the nature of things. One brother
kills another over his wife. The final and despairing
cry of the father, who has always tried to keep peace,
is, “Blood on my land!”

It is a frank and turbulent story, but it is an obvious
effort to be faithful to the locality and its people.

8. “End As a Man”, by Calder Willingham; The
Vanguard Press, 1947.

Life in a southern military academy. A drinking
party and crooked poker game finally result in the ex-
pulsion of several cadets, including the wily and un-
moral ringleader. The retired general in charge of the
academy is the stereotype of military martinet, whose
conception of the narrow and rigid discipline necessary
to produce “a man’ is set in bold relief against the
energy of growing boys. The result is a fair picture of
the frustration inherent in an overdose of discipline
and in the license and disobedience that is largely
engendered by it.

No one would care to send his son to such an institu-
tion.

This is perhaps the foulest book of the lot, so far as
fanguage is concerned, but it is the language of vul-
garity and not of crotic allurement.

9. “Never Love a Stranger”, by Harold Robbins;
Knopf, 1948.

The story of a boy brought up in an orphanage who
finds that he has an uncle and is Jewish. After losing
touch with his uncle he has various experiences and is
finally down and out because he can find no work. He
then becomes head of New York City’s gambling
racket, which he ultimately leaves in order to marry
a childhood friend. She dies in childbirth and he is
killed in the war; his friends take over the child, who
wil] presumably have a better chance in life than he
had.
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It is a swift story that covers a great deal of ground,
its point being to portray a hard and lonely man who
could not fully trust or give himself to anyone. Itslast
and least convincing part is also the least open to at-
tack for obscenity; the rest, particularly the section
dealing with New York City during the depression of
the early 1930’s, is very moving, not because there are
sexual incidents but because the lines of the story are
deep and authentic.

General Comment

Three of these books have already been judicially
cleared in New York City.

“A World I Never Made” was before Magistrate
Curran in 1937, under the caption of Bamberger v.
The Vanguard Press, Inc., docket no. 329. The opinion
was impromptu and is in the perceptive magistrate’s
best style.

“God’s Little Acre” was the subject of People v.
Viking Press, Inc., 147 N. Y. Misc. 813 (1983). In the
course of his opinion Magistrate Greenspan said:

“The Courts have strictly limited the applicability
of the statute to works of pornography and they have
consistently declined to apply it to books of genuine
literary value. If the statute were construed more
broadly than in the manner just indicated, its effect
would be to prevent altogether the realistic portrayal
in literature of a large and important field of life. . . .
The Court may not require the author to put refined
language into the mouths of primitive people.” (Italics
supplied.)

Magistrate Strong held “End As a Man” not obscene
in People v. Vanguard Press, 192 N. Y. Misc. 127
(1947), and observed:

“The speech of the characters must be considered in
relation to its setting and the theme of the story. It
seems clear that use of foul language will not of itself
bring a novel or play within the condemnation of the
statute.”

After clearance by the magistrates, these books could
have been brought before the grand jury, but no such
indictments were attempted.

As I have indicated above, all but one of these books
are profoundly tragic, and that one has its normal
quota of frustration and despair. No one could envy
or wish to emulate the characters that move so deso-
lately through these pages. Far from inciting to lewd
or lecherous desires, which are sensorially pleasurable,
these books leave one either with a sense of horror or
of pity for the degradation of mankind. The effect
upon the normal reader, “I’homme moyen sensuel”
(there is no such deft precision in English), would be
anything but what the vice hunters fear it might be.
We are so fearful for other people’s morals; they so
seldom have the courage of our own convictions.

It will be asked whether one would care to have one’s
young daughter read these books. I suppose that by
the time she is old enough to wish to read them she will
have learned the biologic facts of life and the words
that go with them. There is something seriously wrong
at home if those facts have not been met and faced and
sorted by then; it is not children so much as parents
that should receive our concern about this. I should

prefer that my own three daughters meet the facts of
life and the literature of the world in my library than
behind a neighbor’s barn, for I can face the adversary
there directly. If the young ladies are appalled by
what they read, they can close the book at the bottom of
page one; if they read further, they will learn what
is in the world and in its people, and no parents who
have been discerning with their children need fear the
outcome. Nor can they hold it back, for life is a series
of little battles and minor issues, and the burden of
choice is on us all, every day, young and old. Our
daughters must live in the world and decide what sort
of women they are to be, and we should be willing to
prefer their deliberate and informed choice of decency
rather than an innocence that continues to spring from
ignorance. If that choice be made in the open sunlight,
it is more apt than when made in shadow to fall on the
side of honorable behavior.

The lesson to be learned from such books as these is
not so facile as that the wages of sin is death, or, in
Hollywood’s more modern version, that the penalty of
sinning is suffering. That is not enough to save a book
from proper censorship. The tragedy of these books
Is not in death but in the texture of the slope that
leads to death—in the inner suffering that comes at
times from crimes against oneself as much as from
crimes against society. That has been the green pas-
tures of storytellers ever since the Greek dramatists,
especially when the pressures on a character are not,
as they are not always, of his own making or within
his control. Sin is too apt a word to take in the full
reach of circumstance, and I venture to say that in hu-
man experience suffering does not automatically fol-
low sinning. Our laws have a good deal to do with
that guarded notion. It is necessary to know what our
laws are up to, and it is my conviction that, outside the
police power, the laws of Anglo-Saxon countries are
made less as absolute mandates than as clinical ex-
periments. Democratic nations prefer checks and bal-
ances to absolute authority, and it is worthy of notice
that the jury system exists only in those countries
where the law is not considered to have been drawn,
as Cicero put it, from the forehead of the gods, but
rather from the will of the people, who wish to keep
an eye on it. The eighteenth amendment to the Con-
stitution is a case in point.

Such sumptuary laws, and some economic ones, dif-
fer from obscenity statutes only in the degree of danger
to society inherent in the appetite in question. The need
for decency is as old as the appetites, but it is not ex-
pressed in uniform law or custom. The ancient He-
brews had a rigid moral code which, for example, ex-
cluded bastards from the congregation up to the tenth
generation, for the combined reasons of preserving
their ancient tradition of tribe and family and of in-
creasing the number of effective warriors. The Greeks,
more cosmopolitan in a country whose sterile soil could
not support many people comfortably, approved ped-
erasty and a restricted form of concubinage in or-
der to keep the population down. Standards of sexual
behavior, as well as of the need to censor it, have shifted
from age to age, from country to country, and from
economy to economy. The State of New Mexico has no




obscenity statute. South Carolina has no divorce law.

Censorship, which is the policeman of decency,
whether religious, patriotie, or moral, has had distinct
fashions, depending on which great questions were
agitating society at the time. During the Middle Ages,
when the church was supreme, the focus of suppression
was upon heresy and blasphemy. When the State be-
came uppermost, the focus of suppression was upon
treason and sedition. The advent of technology made
Queen Victoria realize, perhaps subconsciously, that
loose morals would threaten the peace of mind neces-
sary to the development of invention and big business;
the focus moved to sexual morality. We are now emerg-
ing into an era of social ideology and psychology, and
the focus is turning to these. The right to speak out
and to act freely is always at a minimum in the area
of the fighting faiths.

The censorship of books did not become a broad pub-
lic issue until after the invention of printing in the
fifteenth century. The earliest real example of it was
the first Index Librorum Prohibitorum of the Catholic
Church in 1559, and the church was broadly tolerant
of sexual impurity in the books that it considered; its
main object was the suppression of heresy. I think it
is a fair general statement that from ancient times
until the Comstockian laws of 1873 the only form of
written obscenity that was censored was “dirt for dirt’s
sake”.

I do not regard the above as apart from the decisional
purpose of this case. The words of the statute—*ob-
scene, lewd, lascivious, filthy, indecent, or disgusting”
—restrict rather than broaden the meaning of a highly
penal statute. The effect of this plethora of epithets
is to merge them into one prevailing meaning—that of
sexual impurity alone, and this has been universally
held: People v. Eastman, 188 N. Y. 478 (1907) ; People
v. Wendling, 258 N. Y. 451 (1932) ; Commonwealth v.
Isenstadt, supra (318 Mass. 543 (1945)); Attorney
General v. “Forever Amber”, (Mass.) 81 N. E. (2d)
663 (1948); United States v. Ulysses, supra, (72
F.(2d) 705 (1934)).

In Swearingen v. United States, 161 U. S. 446
(1896), a case involving the mailing of obscene matter,
the court said:

“The offence aimed at, in that portion of the stat-
ute we are now considering, was the use of the mails
to circulate or deliver matter to corrupt the morals of
the people. The words ‘obscene’, ‘lewd’, and ‘lascivious’,
as used in the statute, signify that form of immorality
which has relation to sexual impurity, and have the
same meaning as is given them at common law in prose-
cutions for obscene libel. As the statute is highly penal,
it should not be held to embrace language unless it is
fairly within its letter and spirit.”

This view has been adopted in Pennsylvania, for the
court said in Commonwealth v. New, supra (142 Pa.
Superior Ct. 358 (1940)) :

“The test for obscenity most frequently laid down
seems to be whether the writing would tend to deprave
the morals of those into whose hands the publication
might fall by suggesting lewd thoughts and exciting
sensual desires.”
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The statute is therefore directed only at sexual im-
purity and not at blasphemy or coarse and vulgar be-
havior of any other kind. The word in common use for
the purpose of such a statute is “obscenity”. The great
point of this case is to find out what that word means.

Nowhere in the statute is there a definition of it
or a formula given for determining when it exists.
Its derivation, ob and scena, suggests that anything
done offstage, furtively, or lefthandedly, is obscene.
The act does not penalize anyone who seeks to change
the prevailing moral or sexual code, nor does it state
that the writing must be such as to corrupt the morals
of the public or of youth; it merely proscribes books
that are obscene and leaves it to the authorities to de-
cide whether or not they are. This cannot be done with-
out regard to the nature and history of obscenity. It is
unlike the fundamental laws of property, of crimes
like murder, rape, and theft, or even of negligence,
whose meaning has remained relatively constant. That
of obscenity has frequently changed, almost from'
decade to decade within the past century; “Ulysses”
was condemned by the State courts in New York just
10 years before it was cleared by Judge Woolsey in the
District Court for the Southern District of New York.
I must determine what this elusive word means now.

Something might be said at the outset about the
familiar four-letter words that are so often associated
with sexual impurity. These are, almost without ex-
ception, of honest Anglo-Saxon ancestry, and were not
invented for purely scatological effect. The one, for
example, that is used to denote the sexual act is an old
agricultural word meaning “to plant”, and was at
one time a wholly respectable member of the English
vocabulary. The distinction between a word of decent
etymological history and one of smut alone is im-
portant; it shows that fashions in language change as
expectably as do the concepts of what language con-
notes. It is the old business of semantics again, the
difference between word and concept.

But there is another distinction. The decisions that
I shall cite have sliced off vulgarity from obscenity.
This has had the effect of making a clear division be-
tween the words of the bathroom and those of the bed-
room: the former can no longer be regarded as ob-
scene, since they have no erotic allurement, and the
latter may be so regarded, depending on the circum-
stances of their use. This reduces the number of po-
tentially offensive words sharply.

With such changes as these, the question is whether
the legal mace should fall upon words or upon concepts
—language or ideas.

Obscenity is not like sedition, blasphemy, or open
lewdness, against which there are also criminal stat-
utes. These offenses not only have acquired precise
meaning but are defined specifically in the act. Sedi-
tion (Act of June 24, 1939, P. L. 872, section 207, 18
PS §4207), which includes writing and publication,
is carefully defined in eight subheadings. Blasphemy
(same act, section 523, 18 PS §4523) is stated as
speaking “loosely and profanely of Almighty God,
Christ Jesus, the Holy Spirit, or the Scriptures of
Truth”. Open lewdness (same act, section 519, 18 PS
§4519) is “any notorious act of public indecency, tend-
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ing to debauch the morals or manners of the people”.
Other crimes, involving restriction on free speech and
having their scope or purpose set forth with particu-
larity in The Penal Code, include blackmail (section
801), libel (section 412), anonymous communications
(section 414), false letters of recommendation (section
856), false advertising (section 857), advertising
without publisher’s consent (section 858), and fortune
telling (section 870).

No such definition of standard or legislative inten-
tion occurs in section 524, and I am convinced that
without a declaration of the legislature’s intention as
to what obscenity means or of what the lawmakers
sought to prevent, there is no constant or reliable indi-
cation of it to be found in human experience.

The argument is often made that anyone can tell
by instinct what is obscene and what is not, even if it
is hard to put the difference into words. The same
might be said of sedition, blasphemy, and open lewd-
ness, but the legislature was careful to specify. With
regard to obscenity, however, the argument does not
hold water. When he was an editor, Walter Hines
Page deleted the word “chaste” because it was sugges-
tive, and the play “Sappho” was banned in New York
City because a man carried the leading lady up a flight
of stairs. A librarian once charged Mark Twain’s
“Tom Sawyer” and ‘“Huckleberry Finn” with corrupt-
ing the morals of children. In 1907 Richard Strauss’s
“Salome” was banned in Boston. Charlotte Bronte’s
“Jane Eyre”, when first published, was called “too im-
moral to be ranked as decent literature”. Hawthorne’s
“Scarlet Letter” was referred to as ‘“a brokerage of
lust”. George Eliot’s “Adam Bede” was called “the vile
ontpourings of a lewd woman’s mind”. Others to suf-
fer similarly were Elizabeth Barrett Browning’s “Au-
rora Leigh”, Hardy’s ‘“Tess” and “Jude”, DuMaurier’s
“Trilby”, and Shaw’s “Mrs. Warren’s Profession”.
Walt Whitman lost his job in the United States De-
partment of the Interior because of “Leaves of Grass”.

It is presumed that Mr. Page and the others who at-
tacked this imposing array of classics could tell by
instinet what was decent and what was not. The idea
that instinct can be resorted to as a process of moral
stare decisis reduces to absurdity.

It is a far cry from the examples just cited to what
society accepts as innocuous now. The stage, literature,
painting, sculpture, photography, fashions of dress,
and even the still pudibund screen tolerate things that
would have made Anthony Comstock turn blue. In its
issue of April 11, 1938, Life magazine ran a series of
factual and dignified pictures called “The Birth of a
Baby”. It was attacked in the courts but was exon-
erated. Dr. Kinsey’s report on the sexual behavior of
men is now current. Truth and error, as Milton urged
in his “Areopagitica”, are being allowed to grapple, and
we are the better for it.

In addition to the books whose banning is the sub-
ject of cases cited later in this opinion, I suggest a
short list of modern books that have not been banned,
so far as I can find out. All of these books contain sex-
ual material, and all of them can be found in the Boston
Public Library. I defy anyone to provide a rational
basis for the distinction between these two sets of

books. My list includes: Fanny Hurst’s “Back Street”;
Arthur Koestler’'s “Arrival and Departure”; Erich
Maria Remarque’s “All Quiet on The Western Front”
and “Arch of Triumph”; Eugene O’Neill’s “Anna
Christie” and “Hairy Ape”; John Dos Passos’s “U.
S. A”; Ernest Hemingway’s “For Whom the Bell
Tolls”; Somerset Maugham’s “Of Human Bondage”;
Charles Morgan’s ‘“The Fountain” and “The Voyage”;
Richard Wright’s “Black Boy”.

It is no answer to say that if my point about the
books just listed be sound, then by analogy the law
against murder is useless because all murderers are
not caught. The inherent evil of murder is apparent,
but by what apparent, inherent standard of evil is
obscenity to be judged, from book to book? It is my
purpose to provide such a standard, but it will reduce
to a minimum the operation of any norm of indefinite
interpretation.

Before leaving this point, research discloses a curi-
ous but complete confusion between the post office
and the customs over what constitutes obscenity. No
unanimity of opinion unites these two governmental
services in a common standard. Books have cleared
the port only to find the mails closed to them: others,
printed here, have circulated freely while foreign copies
were stopped at the ports. One would expect greater
uniformity than this if obscenity could be unmistak-
ably detected.

There is a bale of literature on obscenity and the his-
tory of censorship, i. e., suppression of the right of free
expression. It is best represented by two books by
Morris L. Ernst, Esq., entitled “To The Pure” (Viking
Press, 1929) and “The Censor Marches On” (Double-
day, Doran & Co., 1940), with William Seagle and
Alexander Lindey, respectively, colloborating. In ad-
dition to the brilliant and scholarly text, there is a
large bibliography and appendices. These two books
should be required reading, of at least equal import-
ance with legal authority, in deciding a censorship
case.

An interesting volume on literary censorship is
“Banned Books”, by Anne Lyon Haight (R. R. Bowker
Co., New York, 1935), which lists the principal sup-
pressions of books, for various reasons, at various times
and in various places, from Caligula’s attempt to sup-
press “The Odessey” in A. D. 35 to the lifting of the
ban on “Ulysses” in 1934.

The legal authorities on obscenity may be found well
collected in 76 A. L. R. 1099, and 81 A. L. R. 801.

It is my conclusion that the books before me are ob-
vious efforts to show life as it is. I cannot be convinced
that the deep drives and appetites of life are very much
different from what they have always been, or that
censorship has ever had any effect on them, except as
the law’s police power to preserve the peace in censor-
ship. I believe that the consensus of preference today
is for disclosure and not stealth, for frankness and not
hypocrisy, and for public and not secret distribution.
That in itself is a moral code.

It is my opinion that frank disclosure cannot legally
be censored, even as an exercise of the police power,
unless it is sexually impure and pornographic, as I
shall define those words. They furnish the only possible



test for obscenity and its effect.
These books are not, in my view, sexually impure
and pornographic.

The Pennsylvania Cases

I venture a long and detailed opinion because this is
the first case in Pennsylvania that deals with current
literature in book form. Our authorities on the cen-
soring of obscenity are so few that they can all be
referred to.

The earliest case is that of Commonwealth v. Sharp-
less, 2 S. & R. 91 (1815), in which defendant was con-
victed of exhibiting an indecent picture. The case has
importance because of the holding by Tilghman, C. J.,
that since there was no act of assembly on the matter,
the case had to be decided on common-law principles,
which he found covered such an indictment. The chief
justice did not doubt that the publication of an indecent
book was also indictable at common law, and cited the
English case of Rex v. Curl, 2 Str. 788, 93 E. R. 849
(1727).

The Sharpless case can be taken as authority that
obscenity was a common-law offense in England at the
time of the American Revolution and hence became
part of the common law of Pennsylvania. The status
of the common law on many points often depends on
the date to which one opens the books, and it should
be observed that obscenity was not a part of English
common law until Rex v. Curl, supra: in Regina v.
Read, Fortescue, 98, 92 E. R. 777 (1707), only 20 years
earlier, the lords wished that there were a law to punish
the publication of “The Fifteen Plagues of a Maiden-
head”, but decided that they couldn’t make one—it was
a matter for the ecclesiastical courts.

In Rex v. Wilkes, 4 Burr. 2527, 98 E. R. 327 (1770),
defendant was indicted and convicted of printing an
obscene libel entitled “An Essay on Women”. Jurisdic-
tion was assumed, for there was no discussion of it
nor was any objection made to the indictment: the
reported proceedings have to do with procedural mat-
ters and with the propriety of a sentence of outlawry
for a misdemeanor.

It is on these two cases—Rex v. Curl and Rex v.
Wilkes—and on Blackstone that indictable obscenity
as a part of the English common law depends.

Blackstone, who began his Vinerian lectures on Oc-
tober 25, 1758, after labors “of so many years” in
collecting his material, says, in Book IV of the Com-
mentaries, pp. 150 and 151, that libels in their largest
and most extensive sense signify any writings, pic-
tures, or the like, of an immoral or illegal tendency,
and are punishable in the interest of the preservation
of peace and good order. It is interesting to note that
he goes on at once to make the point that freedom of the
press is not involved, since the right exists to publish
anything, but only the abuse of it, established by trial
after publication, is punishable. ,

While Blackstone had only Rex v. Curl (1727) to
support him as authority, he is regarded as authority
himself, and it must therefore be held that obscene
publication was indictable at common law.

It is important to observe that there are few, if any,
obscene book cases in the English reports between the
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time of Rex v. Curl, in 1727, and Regina v. Hicklin,
in 1868; that in Pennsylvania no act was passed
against obscenity until 1860, and that no case involving
an obscene book appeared until Commonwealth v. Lan-
dis, infra, in 1870. Commonwealth v. Sharpless, in
1815, mentioned books by dictum only.

This removes from the doctrine of indictable obscen-
ity much of the veneration that is usually given to
common-law doctrines because of their hoary age. The
plain fact is that the period of the Renaissance, in
both countries, was a lusty one, and that concern over
sexual purity did not begin to arise until Victorianism
really took hold in the middle 1850’s. One need only
recall that the father of the post office, Benjamin
Franklin, wrote and presumably mailed his “Letter
of Advice to Young Men on the Proper Choosing of a
Mistress”; that Thomas Jefferson worried about the
students at his new University of Virginia having a re-
spectable brothel; that Alexander Hamilton’s adultery
while holding public office created no great scandal,
or that the morals of Southern chivalry provided us
with mulattos until the abolition of slavery at least
made the matter one of free choice on both sides.

The formulation of the common-law proscription of
obscene publication did not, therefore, amount to very
much. It is a good example of a social restriction that
became law and was allowed to slumber until a change
of social consciousness should animate it. It is the pre-
vailing social consciousness that matters quite as much
as the law. Between 1870 and 1930 the obscenity law
was on the social anvil: since then society has found
other irons in the fire and has lost its interest in what
Shaw has called Comstockery.

The next Pennsylvania case was Commonwealth v.
Landis, 8 Phila. 453 (1870), in which defendant was
convicted of selling a book called “Secrets of Genera-
tion”. This case is interesting because it holds that it
was for the jury to say whether the book was obscene,
and that “that which offends modesty, and is indecent
and lewd, and tends to the creation of lascivious de-
sires, is obscene”. Not only is this the first bock case
in the State, but it is the first example of showing the
effort by both legislature and courts to define the li-
bidinous synonyms in terms of each other: obscenity
is filthiness, filthiness is indecency, indecency is lewd-
ness, lewdness is lasciviousness, and lasciviousness is
obscenity. The opinion also states “that to justify a
publication of the character of this book they (the
jury) must be satisfied that the publication was made
for a legitimate and useful purpose, and that it was
not made from any motive of mere gain or with a cor-
rupt desire to debauch society”. It ends with a warn-
ing that a book, obscene in itself, might be used either
for a proper purpose, such as medical instruction, or
for an improper one, such as general publication, and
that in the latter case the utterer would have to an-
swer.

In Commonwealth v. Havens, 6 Pa. C. C. 545 (1889),
the constitutionality of the Act of May 6, 1887, was
upheld, on the one ground advanced, that its title was
broad enough. The case involved “The National Police
Gazette” and “The Illustrated Police News”. A con-
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viction resulted. The court restricted the evidence to
the specific advertisements complained of and refused
to allow testimony as to what their real purpose was.
Their inherent indecency was the only issue. The test
of obscenity finally approved by the opinion was:
“Would the articles or the pictures here . . . suggest
impure and libidinous thoughts in the young and inex-
perienced?”

In re Arentsen, 26 W. N. C. 359 (1890), dealt with
Count Leo Tolstoy’s “Kreutzer Sonata”. This case also
holds that selling an obscene book was a common-law
offense, and Judge Thayer cited Regina v. Hicklin, L.
R. 3 Q. B. 360 (1868), of which more hereafter. De-
fendant was acquitted because the book was found to
condemn marriage, not in favor of free love but of
complete celibacy.

In Commonwealth v. Dowling, 14 Pa. C. C. 607
(1894), defendant was convicted of selling immoral
newspapers to minors. The case is of little interest,
except for the affirmance of one of defendant’s points
for charge: “The law does not undertake to punish bad
English, vulgarity, or bad taste, and no matter how
objectionable the jury may consider the papers re-
ferred to on those grounds, they haveé no right to con-
viet on account of them.”

In Commonwealth v. Magid & Dickstein, 91 Pa. Su-
perior Ct. 513 (1927), the subject matter was indecent
pictures. The court stated that the purpose of the Acts
of 1887 and 1897 was “to shield minors and young
children from obscene and indecent books and pic-
tures.” .

In Commonwealth v. Kutler, 93 Pa. Superior Ct. 119
(1928), and Commonwealth v. Kufel, 142 Pa. Superior
Ct. 273 (1940), the only question was whether defend-
ants were the ones who sold certain pamphlets, the ob-
scene character of which was conceded.

In Commonwealth v. New, supra (142 Pa. Superior
Ct. 358 (1940) ), the matter involved was certain pic-
tures in a magazine called “Tipster”’. The test of ob-
scenity adopted by the court shows a virtual abandon-
ment of the harsh rule of Regina v. Hicklin, infra,
and is stated thus: “Whether the writing would tend
to deprave the morals of those into whose hands the
publication might fall by suggesting lewd thoughts
and exciting sensual desires.” The purpose of the act
is again stated to be the prevention of “appealing to
those of depraved tastes or to the curiosity of adoles-
cents”,

In Commonwealth v. Mercur, 90 Pitts. L. J. 318
(1942), the court applied the “as a whole” rule of Com-
monwealth v. New, supra, and held that certain pie-
tures appearing in a book of instruction for photog-
raphers called “U. S. Camera 1942”, did not render
the volume obscene.

This exhausts the Pennsylvania cases.

It is therefore clear that section 524 of our act has
not yet been-applied to serious current literature. There
has not been the opportunity to form a modern test
for obscenity in Pennsylvania as there has been in the
lower Federal courts, and in the highest appellate
courts of New York and Massachusetts.

Despite the scarcity of literary obscenity cases in

this State, the trend has been away from and beyond
the English common law. The range in growth of
doctrine is from the dictum in the Sharpless case, that
the common-law rule of obscene libel would apply to
a book, to the opinion in the New case, that a book must
be considered as a whole and regard be given to its
place in the arts. The English appellate courts have
not gone so far, as will be seen.

The first articulate test appears in the leading
English case of Regina v. Hicklin, L. R. 3 Q. B. 360
(1868), and the American jurisdictions have had to
face it before they could disregard it and forge the
modern rule. In Pennsylvania, the rule for which it
has become famous was cited with approval in Com-
monwealth v. Havens, supra (6 Pa. C. C. 545 (1889) ),
and again in In re Arentsen, supra (26 W. N. C. 359
(1890) ), but the modern American rule has not yet
been squarely adopted here.

The English Cases

Regina v. Hicklin is an example of judge-made law
quite at variance with the parliamentary intent be-
hind the act on which it was based. Lord Campbell’s
act provided for search and seizure warrants that
would enable the police to take and destroy obscene
publications. The report of the debates in Hansard
show the lords’ difficulties in deciding what an obscene
publication might be. Lord Campbell, who was lord
chief justice at the time, explained that the act was to
apply exclusively to works written for the purpose of
corrupting the morals of youth and of a nature calcu-
lated to shock the common feelings of decency in any
well regulated mind. He was ready to make whatever
was then indictable a test of obscenity in his new act.
He made it clear that any work that even pretended to
be literature or art, classic or modern, had little to
fear.

All of this was nullified by Lord Chief Justice Cock-
burn in the Hicklin case, where the subject mattes was
a pamphlet entitled “The Confessional Unmasked”,
and containing a diatribe against the Catholic Church;
its purpose was to show the depravity of the priest-
hood and the character of the questions put to women
in the confessional. This is the now famous rule of
the case:

“I think the test of obscenity is this, whether the
tendency of the matter charged as obscenity is to de-
prave and corrupt those whose minds are open to such
immoral influences, and into whose hands a publica-
tion of this sort may fall.”

Strietly applied, this rule renders any book unsafe,
since a moron could pervert to some sexual fantasy to
which his mind is open the listings in a seed catalogue.
Not even the Bible would be exempt; Annie Besant
once compiled a list of 150 passages in Scripture that
might fairly be considered obscene—it is enough to
cite the story of Lot and his daughters, Genesis 19,
30-38. Portions of Shakespeare would also be offensive,
and of Chaucer, to say nothing of Aristophanes, Juve-
nal, Ovid, Swift, Defoe, Fielding, Smollett, Rousseau,
Maupassant, Voltaire, Balzac, Baudelaire, Rabelais,
Swinburne, Shelley, Byron, Boccaccio, Marguerite
de Navarre, Hardy, Shaw, Whitman, and a host more.




As will be seen later, the classics—whatever that
may mean precisely—are considered exempt from cen-
sorship, but many of them were hounded in England,
despite Lord Campbell’s assurances, as a result of the
rule of the Hicklin case.

The next English case—passing Regina v. Read,
Rex v. Curl, and Rex v. Wilkes, which have been ex-
amined above—was Steele v. Brannan, L. R. 7 C. P.
261 (1872), which involved the report of the trial of
one George Mackey for selling a pamphlet called “The
Confessional Unmasked”. The report set forth the
pamphlet in full, and the court held not only the publi-
cation was not privileged as a report of legal proceed-
ings but that it was obscene, despite its purpose to ex-
pose what the author considered dangerous religious
practices. The court followed Regina v. Hicklin, with-
out quoting the rule, and placed its point of emphasis
upon the effect of the pamphlet “on the young and in-
experienced”.

The next case was Bradlaugh v. Regina, L. R. 3 Q.
B. 607 (1878), in which a conviction for publishing a
book called “Fruits of Philosophy” was reversed. The
point was whether the allegedly obscene matter should
be included in the indictment instead of being referred
to by name only. The Court of Error held that it should
be, and expressly avoided passing upon the character
of the book.

The lower court case of Regina v. Thomson, 64 J. P.
456 (1900), in which the jury found defendant not
guilty in an issue of whether or not the “Heptamer-
on”, by Queen Margaret of Navarre, was obscene, is
interesting because of the charge of Bosanquet, C. S.
It is the first mention that I have found in the English
reports of the idea that fashions in obscenity change.
After mentioning that in the Middle Ages things were
discussed which would not be tolerated now, if given
general publicity, Sergeant Bosanquet left it to the
jury to say “whether the book is a fit book to put into
people’s hands in these days at the end of the nine-
teenth century”. The jury felt that it was.

Sergeant Bosanquet was referred to with respect in
Rex v. Barraclough, L. R. 1 K. B. 201 (1906), but
the opinions, while mentioning Regina v. Hicklin in-
directly, decided a point under a new act of Parliament
as to what the indictment should contain. A conviction
for publishing an obscene typewritten document that
libeled one Edith Woodhead was upheld.

In Rex v. Montalk, 23 Cr. App. Rep. 182 (1932), a
conviction for publishing a typewritten libel was sus-
tained, the lord chief justice citing Regina v. Hicklin
in a very brief opinion. In the court below, the recorder
charged the jury that if it was of the opinion “that
this can be for the public good as an advancement of
literature, in my opinion that would be a defense”.
The libel was not a book but a series of verses on half
a dozen sheets of paper.

This exhausts the reported English cases that are in
point. They show continued adherence to the Hicklin
rule, but the paucity of authority is noteworthy. It is
as if the English public does not want to risk the
severity of the common law, and it is clear proof to me
of the clinical nature of the laws that are made to
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cover social situations. While the higher English
courts were kept relatively idle on the question, private
censorship in England has been very active; the most
effective censor of the Victorian era was Mudie’s cir-
culating library. It was the time of the three-decker
novel—ponderous, dull, and pure as the driven snow.
When Mudie’s power was finally broken, smaller cir-
culating libraries continued to wield the same sort of
influence and to reflect the general desire of the pub-
lic for no disturbing material of an emotional nature.
England was the pioneer in the advance of the In-
dustrial Age, and the nation of shopkeepers was un-
willing to be diverted from making money by sidetrips
into erotica; what individuals did in the dark was
their affair, but bad morals could not profitably become
a matter of public concern.

The rule of Regina v. Hicklin suited the English,
and presumably still does—not as a satisfying stand-
ard but as an effective policeman to take over and tone
down the situation when the social experiment threat-
ens to get out of hand.

Censorship should be the proper activity of the com-
munity rather than of the law, and the community has
never been lazy upholding what it believes to be in-
herently decent at the moment. With a legal policeman
handy, the market place is the best crucible in which to
distil an instinctive morality. We have the evidence
of Milton that there is no authoritative example of
the suppression of a book in ancient times solely be-
cause of obscenity, but this does not mean that private
criticism was not alert. Plato thought that Homer
should be expurgated before Greek children should be
allowed to read him. In Plutarch’s opinion the com-
edies of Aristophanes were coarse and vulgar.

This is healthy, for it is the struggle of free opinion:
it is not suppression by law. In the English community
the people argue and Hicklin stands guard in case of
trouble. The American method is different: the rule
has been modernized.

The American Cases

1. The Federal Courts. There are two important
opinions involving James Joyce's “Ulysses”. Judge
Woolsey’s, in the district court, is reported as United
States v. One Book Entitled Ulysses, 5 F. Supp. 182
(S. D. N. Y., 1933), and Judge Hand’s, affirming
Judge Woolsey, is reported in 72 F.(2d) 705 (C. C. A.
2d, 1934).

Judge Woolsey’s decision may well be considered the
keystone of the modern American rule, as it brings
out clearly that indictable obscenity must be “dirt for
dirt’s sake”. He said:

“It is because Joyce has been loyal to his technique
and has not funked its necessary implications, but has
honestly attempted to tell fully what his characters
think about, that he has been the subject of so many
attacks and that his purpose has been so often mis-
understood and misrepresented. For his attempt sin-
cerely and honestly to realize his objective has required
him incidentally to use certain words which are gen-
erally considered dirty words and has led at times to
what many think is a too poignant pre-occupation with
sex in the thoughts of his characters.
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“The words which are criticized as dirty are old,
Saxon words known to almost all men and, I venture,
to many women, and are such words as would be
naturally and habitually used, I believe, by the types
of folk whose life, physical and mental, Joyce is seek-
ing to describe. . . . AsI have stated, ‘Ulysses’ is not
an easy book to read. It is brilliant and dull, intelligi-
ble and obscure, by turns. In many places it seems to
me to be disgusting, but although it contains, as I have
mentioned above, many words usually considered dirty,
I have not found anything that I consider to be dirt
for dirt’s sake. Each word of the book contributes like
a bit of mosaic to the detail of the picture which Joyce
is seeking to construct for his readers.

“If one does not wish to associate with such folk as
Joyce describes, that is one’s own choice. In order to
avoid indirect contact with them one may not wish to
read ‘Ulysses’; that is quite understandable. But when
such a great artist in words, as Joyce undoubtedly is,
seeks to draw a true picture of the lower middle class
in a European city, ought it to be impossible for the
American public legally to see that picture?”

In affirming Judge Woolsey, Judge Hand said, in
the circuit court of appeals:

“That numerous long passages in Ulysses contain
matter that is obscene under any fair definition of the
word cannot be gainsaid; yet they are relevant to the
purpose of depicting the thoughts of the characters
and are introduced to give meaning to the whole, rather
than to promote lust or portray filth for its own sake.
The net effect even of portions most open to attack, such
as the closing monologue of the wife of Leopold Bloom,
is pitiful and tragie, rather than lustful. The book
depicts the souls of men and women that are by turns
bewildered and keenly apprehensive, sordid and as-
piring, ugly and beautiful, hateful and loving. In the
end one feels, more than anything else, pity and sorrow
for the confusion, misery, and degradation of human-
ity. . . . The book as a whole is not pornographic,
and, while in not a few spots it is coarse, blasphemous,
and obscene, it does not, in our opinion, tend to promote
lust. The erotic passages are submerged in the book
as a whole and have little resultant effect.”

In the circuit court Judge Manton dissented, and
his opinion reviews the earlier Federal cases which he
asserts approve the rule of Regina v. Hicklin: the
prinicpal ones are U. S. v. Bennett, Fed. Cas. no. 14,571
(1879) ; Rosen v. U. S,, 161 U. S. 29, 16 S. Ct. 434,
40 L. Ed. 606 (1896) : Dunlop v. U. S., 165 U. S. 486,
17 S. Ct. 375, 41 L. Ed. 799 (1897).

These cases were individually and carefully dis-
tinguished by Judge Hand in the majority opinion,
who held them not to represent the law:

“But it is argued that United States v. Bennett, Fed.
Cas. No. 14,571, stands in the way of what has been
said, and it certainly does. There a court, consisting
of Blatchford, C. J., and Benedict and Choate, D.J.J.,
held that the offending paragraphs in a book could be
taken from their context and the book judged by them
alone, and that the test of obscenity was whether the
tendency of these passages in themselves was ‘to de-
prave the minds of those open to such influences and
into whose hands a publication of this character might

come.” The opinion was founded upon a dictum of Cock-
burn, C. J., in Regina v. Hicklin, L. R. 3 Q. B. 360,
where half of a book written to attack the alleged prac-
tices of the confession was obscene and contained, as
Mellor, J., said ‘a great deal . . . which there cannot
be any necessity for in any legitimate argument on the
confessional. . . .’ It is said that in Rosen v. United
States, 161 U. S. 29, 16 S. Ct. 434, 480, 40 L. Ed. 606,
the Supreme Court cited and sanctioned Regina v.
Hicklin, and United States v. Bennett. The subject
matter of Rosen v. United States was, however, a pic-
torial representation of ‘females, in different attitudes
of indecency’. The figures were partially covered ‘with
lamp black that could be easily erased with a piece of
bread.” p. 31 of 161 U. S., 16 S. Ct. 434. The pictures
were evidently obscene, and plainly came within the
statute prohibiting their transportation. The citation
of Regina v. Hicklin and United States v. Bennett,
was in support of a ruling that allegations in the in-
dictment as to an obscene publication need only be made
with suffieient particularity to inform the accused of
the nature of the charge against him. No approval
of other features of the two decisions was expressed,
nor were such features referred to. Dunlop v. United
States, 165 U. S. 486, 489, 17 S. Ct. 375, 41 L. Ed. 799,
also seems to be relied on by the government, but the
publication there was admittedly obscene and the deci-
sion in no way sanctioned the rulings in United States
v. Bennett, which we first mentioned. The rigorous
doctrines laid down in that case are inconsistent with
our own decision in United States v. Dennett, (C. C.
A)) 39 F.(2d) 564, 76 A. L. R. 1092, as well as with
Konda v. United States, (C. C. A.) 166 F. 91, 92, 22
L. R. A. (N. S.) 804; Clark v. United States, (C. C.
A.) 211 F. 916, 922; Halsey v. New York Society for
the Suppression of Vice, 234 N. Y. 1, 4, 136 N. E. 219;
and St. Hubert Guild v. Quinn, 64 Mise. 336, 339, 118
N. Y. S. 582, and, in our opinion, do not represent the
law. They would exclude much of the great works of
literature and involve an impracticability that cannot
be imputed to Congress and would in the case of many
books containing obscene passages inevitably require
the court that uttered them to restrict their applica-
bility.”

It is quite clear that the harsh rule of Regina v.
Hicklin has been supplanted by the modern test of
obscenity, namely, whether the matter in question has
a substantial tendency to deprave or corrupt by incit-
ing lascivious thoughts or arousing lustful desire in
the ordinary reader. This has been stated in various
ways.

It has been said that the matter charged, to be ob-
scene, must “suggest impure or libidinous thoughts”,
must “invite to lewd and lascivious practices and con-
duct”, must “be offensive to chastity”, must “incite
dissolute acts”, must “create a desire for gratification
of animal passions”, must “encourage unlawful indul-
gences of lust”, must “attempt to satisfy the morbid
appetite of the salacious”, must “pander to the prurient
taste”. See, United States v. Journal Co., Inec., 197
Fed. 415 (D. C., Va,, 1912), United States v. Klauder,
240 Fed. 501 (D. C,, N. Y., 1917), United States v.
Durant, 46 Fed. 753 (D. C., 8. C., 1891), United States



v. Moore, 104 Fed. 78 (D. C., Ky., 1900), United
States v. Reinheimer, 233 Fed. 545 (D. C., Pa. 1916),
United States v. Clarke, 38 Fed. 732 (D. C., Mo,
1889), Dysart v. United States, 4 F.(2d) 765, reversed,
272 U. S. 655 (1926), United States v. Wroblenski,
118 Fed. 495 (D. C., Wis., 1902), United States v.
0’Donnell, 165 Fed. 218 (D. C,, N. Y., 1908), United
States v. Smith, 11 Fed. 663, (D. C., Ky., 1882), United
States v. Wightman, 29 Fed. 636 (D. C., Pa., 1886),
United States v. Wyatt, 122 Fed. 316 (D. C., Del,
1903), Hanson v. United States, 157 Fed. 749 (C. C.
A. Tth, 1907), United States v. Davidson, 244 Fed. 523
(D. C., N. Y., 1917), Dunlop v. United States, 165
U. S. 486 (1897), United States v. Males, 51 Fed. 41
(D. C., Ind., 1892), and MacFadden v. United States,
165 Fed. 51 (C. C. A. 3d, 1908).

In Walker v. Popenoe, 149 F.(2d) 511 (1945), it
was held:

“The effect of a publication on the ordinary reader is
what counts. The Statute does not intend that we shall
‘reduce our treatment of sex to the standard of a child’s
library in the supposed interest of a salacious few’ ”.

This test, however, should not be left to stand alone,
for there is another element of equal importance—the
tenor of the times and the change in social acceptance
of what is inherently decent. This element is clearly
set forth in United States v. Kennerley, 209 Fed. I19
(D. C., N. Y., 1913), where Judge Hand said:

“If there be no abstract definition, such as I have
suggested, should not the word ‘obscene’ be allowed to
indicate the present critical point in the compromise
between candor and shame at which the community
may have arrived here and now? .. . Nor is it an
objection, I think, that such an interpretation gives to
the words of the statute a varying meaning from time
to time. Such words as these do not embalm the pre-
cise morals of an age or place; while they presuppose
that some things will always be shocking to the public
taste, the vague subject matter is left to the gradual
development of general notions about what is decent.”

In his The Paradoxes of Legal Science, Mr. Justice
Cardozo said: “Law accepts as the pattern of its jus-
tice the morality of the community whose conduct it
assumes to regulate” (p. 37). In Towne v. Eisner, 245
U. S, 418, 425, 62 L. Ed. 372, 376 (1918) Mr. Justice
Holmes said: “A word is not a crystal, transparent and
unchanged, it is the skin of a living thought and may
vary greatly in color and content according to the cir-
cumstances and the time in which it is used.” And in
the same vein, Professor Wormser wrote in The Devel-
opment of the Law, 23 Columbia Law Review, 701,
732 (1923) : “Increasingly—ever increasingly—the
community is beginning to require of the law that it
justify its own administration of its resources before
the bar of public opinion. And in order to justify it-
self before this critical bar, the law must be brought
to evidence the mores of the times, to which it must
conform, or it will fail to fulfill its function as the judi-
cial expression of the community passion for justice
and right dealing.”

2. The New York Courts. The modern test was
applied in People v. Wendling, 258 N. Y. 451, (1932),
which involved the dramatization of the song “Frankie
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and Johnnie”. In holding that the courts are not cen-
sors of morals and manners, Judge Pound said:

“The language of the play is coarse, vulgar and pro-
fane; the plot cheap and tawdry. As a dramatic com-
position it serves to degrade the stage where vice is
thought by some to lose ‘half its evil by losing all
its grossness.” ‘That it is “indecent” from every con-
sideration of propriety is entirely clear’ (People v.
Eastman, 188 N. Y. 478, 480), but the court is not a
censor of plays and does not attempt to regulate man-
ners. One may call a spade a spade without offending
decency, although modesty may be shocked thereby.
(People v. Muller, 96 N. Y. 408, 411). The question
is not whether the scene is laid in a low dive where
refined people are not found or whether the language
is that of the bar room rather than the parlor. The
question is whether the tendency of the play is to ex-
cite lustful and lecherous desire. (People v. Eastman,
supra; People v. Muller, supra).”

Since the New York cases are generally in line with
the modern Federal rule above stated, it is necessary
only to cite the principal one: Halsey v. N. Y. Society
for the Suppression of Vice, 234 N. Y. 1 (1922), which
involved Theophile Gautier’s “Mademoiselle de Mau-
pin”; People v. Brainard, 192 App. Div. (N. Y.) 816
(1920) , where the subject was “Madeleine”, the anon-
ymous autobiography of a prostitute.

3. The Massachusetts Courts. Boston has long been
the center of book suppression in this country. Before
1930 the Massachusetts obscenity statute forbade the
sale of any book “containing obscene, indecent lan-
guage”. The Supreme Court upheld convictions for the
sale of Dreiser’s “An American Tragedy” and D. H.
Lawrence’s “Lady Chatterly’s Lover”. After a general
wave of censorship that swept over Boston in 1929 and
resulted in the suppression of 68 books, the law was
changed to proscribe the sale of “a book which is ob-
scene, indecent,” ete.

The result was the modern rule, but the Massachu-
setts courts were still severe with individual books.
Commonwealth v. Isenstadt, 318 Mass. 543 (1945),
upheld a conviction for the sale of “Strange Fruit”,
and while it announced the modern rule to great ex-
tent, it refused to sanction the idea that sincerity of
purpose and artistic merit would necessarily dispel
obscenity. But it clearly held that the time and custom
of the community are important elements. The court
said:

“Since effect is the test, it follows that a book is to
be judged in the light of the customs and habits of
thought of the time and place of the alleged offense.
Although the fundamentals of human nature change
but slowly, if indeed they change at all, customs and
habits of thought do vary with time and place. That
which may give rise to impure thought and action in
a highly conventional society may pass almost unno-
ticed in a society habituated to greater freedom.”

In the very recent case of Attorney General v. Book
Named “Forever Amber”, decided October 11, 1948,
and reported in 81 N. E. (2d) 663, the court repeated
the stand it took in Commonwealth v. Isenstadt, supra,
but it goes further on the question of sincerity and ar-
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tistic purpose when the court said:

“It (the book) undoubtedly has historical purpose,
and in this is adequately accurate in achievement. . . .
The paramount impression is of an unfortunate
country and its people as yet unfreed of the grasp of
the Stuarts. . . . As to the individual characters, the
reader is left with an estimate of an unattractive,
hedonistic group, whose course of conduct is abhorrent
and whose mode of living can be neither emulated nor
envied.”

The Modern Test of Obscenity

From all of these cases the modern rule is that ob-
scenity is measured by the erotic allurement upon the
average modern reader; that the erotic allurement of
a book is measured by whether it is sexually impure—
i. e., pornographic, “dirt for dirt’s sake”, a calculated
incitement to sexual desire—or whether it reveals an
effort to reflect life, including its dirt, with reasonable
accuracy and balance; and that mere coarseness or
vulgarity is not obscenity.

Forging such a rule from the precedents does not
fully reach the heart of the matter, for I am sure that
the books before me could be declared obscene or not
obscene under either the Hicklin or the modern rule.
Current standards create both the book and the judg-
ment of it.

The evil of an indefinite statute like our section 524,
however, is that it is also too loose. Current standards
of what is obscene can swing to extremes if the entire
question is left open, and even in the domestic labora-
tories of the States such freedom cannot safely be al-
lowed. It is no longer possible that free speech be
guaranteed Federally and denied locally; under mod-
ern methods of instantaneous communication such a
discrepancy makes no sense. If speech is to be free
anywhere, it must be free everywhere, and a law that
can be used as a spigot that allows speech to flow freely
or to be checked altogether is a general threat to free
opinion and enlightened solution. What is said in
Pennsylvania may clarify an issue in California, and
what is suppressed in California may leave us the
worse in Pennsylvania. Unless a restriction on free
speech be of National validity, it can no longer have
any local validity whatever. Some danger to us all
must appear before any of us can be muzzled.

In the field of written obscenity this principle has
met oblique acceptance with regard to what is called
“the classics”, which are now exempt from legal cen-
sorship. Just how old a work must be before it can en-
joy this immunity is uncertain, but what we know as
classics are the books by remarkable people that have
withstood the test of time and are accepted as having
lasting value; they have become historical samples,
which itself is important. This importance could not
be as great if the screening process were not free.

Current literature, good, bad, or indifferent, goes
into the hopper without any background for judgment;
it is in the idiom of the moment and is keyed to the
tempo of modern life. I do not believe that such con-
siderations should result in removing any of the output
from the hopper before the process of screening can be-
gin. What is pure dirt to some may be another’s sincere

effort to make clear a point, and there is not much dif-
ference, from the historical angle, between censoring
books before publication and suppressing them after-
wards, before there has been a reasonable chance to
judge them. Blackstone’s neat distinction may satisfy
an exact legal mind, but it has no meaning for history.
The unworthy books will die soon enough, but the great
work of genius has a hard enough time to make its way
even in the free market of thought. James Joyce, whose
work is difficult to understand, even after years of
study, has evolved a new form of communication, by
his method of using words, that will some day be a
shorthand for complexity. The public was deprived
for years of this work of genius because someone found
objectionable passages in it.

I can find no universally valid restriction on free
expression to be drawn from the behavior of “I’homme
moyen sensuel”, who is the average modern reader.
It is impossible to say just what his reactions to a
book actually are. Moyen means, generally, average,
and average means a median between extremes. If he
reads an obscene book when his sensuality is low, he
will yawn over it or find that its suggestibility leads
him off on quite different paths. If he reads the Me-
chanics’ Lien Act while his sensuality is high, things
will stand between him and the page that have no
business there. How can anyone say that he will in-
fallibly be affected one way or another by one book or
another? When, where, how, and why are questions
that cahnot be answered clearly in this field. The pro-
fessional answer that is suggested is the one general
compromise—that the appetite of sex is old, universal,
and unpredictable, and that the best we can do to keep
it within reasonable bounds is to be our brother’s
keeper and censor, because we never know when his
sensuality may be high. This does not satisfy me, for
in a field where even reasonable precision is utterly im-
possible, I trust people more than I do the law. Had
legal censorship been as constant throughout the cen-
turies as the law of murder, rape, theft, and negligence,
a case for the compromise could be made out; as it is,
legal censorship is not old, it is not popular, and it has
failed to strengthen the private censor in each individ-
ual that has kept the race as decent as it has been for
several thousand years. I regard legal censorship as
an experiment of more than dubious value.

I am well aware that the law is not ready to dis-
card censorship altogether. The English keep their
policeman handy, just in case, and the modern rule is
a more efficient policeman. Its scope, however, must
be defined with regard to the universal right of free
speech, as limited only by some universally valid re-
striction required by a clear and present danger.
For this we must consider the Constitution and the
cases lately decided under it.

Constitutional Questions

The fourteenth amendment to the Federal Con-
stitution prohibits any State from encroaching upon
freedom of speech and freedom of the press to the same
extent that the first amendment prevents the Federal
Congress from doing so: Pennekamp v. Florida, 328
U. S. 331 (1946) ; Chaplinsky v. New Hampshire, 315



U. S. 568 (1942) ; Thornhill v. Alabama, 310 U. S.
88 (1940) ; Winters v. New York, 333 U. S. 507, 68
S. Ct. 665 (1948).

The principle of a free press covers distribution as
well as publication: Lovell v. City of Griffin, 303 U. S.
444,58 S. Ct. 666 (1938).

These guarantees occupy a preferred position under
our law to such an extent that the courts, when con-
sidering whether legislation infringes upon them,
neutralize the presumption usually indulged in favor
of constitutionality: Thomas v. Collins, 323 U. S. 516,
530 (1945); Thornhill v. Alabama, 310 U. S. 88
(1940) ; United States v. Carolene Products Co., 304
U. S. 144, 152, note 4 (1938). See also Spayd v.
Ringing Rock Lodge, 270 Pa. 67 (1921).

And article 1, sec. 7 of the Pennsylvania Constitu-
tion states that:

“The free communication of thoughts and opinions
is one of the invaluable rights of man, and every citizen
may freely speak, write and print on any subject, being
responsible for the abuse of that liberty.”

When the first amendment came before the Supreme
Court for interpretation in Reynolds v. United States,
98 U. S. 145 (1878), the court declared that govern-
ment had no authority whatsoever in the field of
thought or opinion: only in the area of conduct or ac-
tion could it step in. Chief Justice Waite said: (p. 164)

“Congress was deprived of all legislative power
over mere opinion, but was left free to reach actions
which were in violation of social duties or subversive
of good order.”

Quoting from Jefferson’s bill for establishing reli-
gious freedom, the Chief Justice stated:

“‘That to suffer the Civil magistrate to intrude his
powers into the field of opinion, and to restrain the pro-
fession or propagation of principles on supposition of
their il tendency, is a dangerous fallacy which at once
destroys all religious liberty . . . it is time enough
for the rightful purposes of civil government for its
officers to interfere when principles break out into
overt acts against peace and good order.’ In these two
sentences is found the true distinction between what
properly belongs to the church and what to the State.”
(Italics supplied.)

The now familiar “clear and present danger” rule,
first stated by Mr. Justice Holmes in Schenck v. United
States, 249 U. S. 47 (1918), represents a compromise
between the ideas of Jefferson and those of the judges,
who had in the meantime departed from the forthright
views of the great statesman. Under that rule the
publisher of a writing may be punished if the publica-
tion in question creates a clear and present danger that
there will result from it some substantive evil which
the legislature has a right to proscribe and punish.

The famous illustration in the Schenck case was:

“The most stringent protection of free speech would
not protect a man in falsely shouting fire in a theater
and causing a panic. It does not even protect a man
from an injunction against uttering words that may
have all the effect of force.”

Mr. Justice Brandeis added, in Whitney v. Cali-
fornia, 274 U. S. 357 (1927), the idea that free speech
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may not be curbed where the community has the chance
to answer back. He said:

“Those who won our independence by revolution were
not cowards. They did not fear political change. They
did not exalt order at the cost of liberty. To courageous,
self-reliant men, with confidence in the power of free
and fearless reasoning applied through the processes
of popular government, no danger flowing from speech
can be deemed clear and present, unless the incidence
of the evil apprehended is so imminent that it may
befall before there is opportunity for full ‘discussion.
If there be time to expose through discussion the false-
hood and fallacies, to avert the evil by the processes of
education, the remedy to be applied is more speech,
not enforced silence. Only an emergency can justify
repression. Such must be the rule if authority is to be
reconciled with freedom. Such, in my opinion, is the
command of the Constitution. It is therefore always
open to Americans to challenge a law abridging free
speech and assembly by showing that there was no
emergency justifying it. (Italics supplied.)

“Moreover, even imminent danger cannot justify
resort to prohibition of these functions essential to
effective democracy, unless the evil apprehended is rela-
tively serious. Prohibition of free speech and assembly
is a measure so stringent that it would be inappropriate
as the means for averting a relatively trivial harm to
society. A police measure may be unconstitutional
merely because the remedy, although effective as means
of protection, is unduly harsh or oppressive. Thus, a
State might, in the exercise of its police power, make
any trespass upon the land of another a crime, regard-
less of the results or of the intent or purpose of the
trespasser. It might, also, punish an aftempt, a con-
spiracy, or an incitement to commit the trespass.
But it is hardly conceivable that this Court would hold
constitutional a statute which punished as a felony
the mere voluntary assembly with a society formed to
teach that pedestrians had the moral right to cross
unenclosed, unposted, waste lands and to advocate
their doing so, even if there was imminent danger that
advocacy would lead to a trespass. The fact that speech
is likely to result in some violence or in destruction
of property is not enough to justify its suppression.
There must be the probability of serious injury to the
State. Among free men, the deterrents ordinarily to
be applied to prevent crime are education and punish-
ment for violations of the law, not abridgment of the
rights of free speech and assembly.”

It is true that subsequent to the decision of the
court in the Schenck case, Justices Holmes and Brandeis
fought what for a time appeared to be a losing battle.
To them the “clear and present danger” rule was a rule
of the criminal law, and they applied it only to prohibit
speech which incited to punishable conduct. See the
dissenting opinion in Gitlow v. New York, 268 U. S.
652 (1925), where they say:

“If the publication of this document had been laid
as an attempt to induce an uprising against govern-
ment at once and not at some indefinite time in the
future it would have presented a different question.
The object would have been one with which the law
might deal, subject to the doubt whether there was
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any danger that the publication could produce any
result, or in other words, whether it was not futile
and too remote from possible consequences. But the
indictment alleges the publication and nothing more.”
(Italics supplied.)

The history of the Supreme Court, since its decision
in Gitlow v. New York, has been marked by gradual
progress along the path staked out by Justices Holmes
and Brandeis, culminating finally in the complete ac-
ceptance of their views.

This progress may be traced in the following deci-
sions: Stromberg v. California, 283 U. S. 359 (1931) ;
DeJonge v. Oregon, 299 U. S. 353 (1937) ; Herndon v.
Lowry, 301 U. S. 242 (1937) ; Palko v. Connecticut,
302 U. S. 319 (1937) ; Lovell v. Griffin, 303 U. S. 444
(1938) ; Cantwell v. Connecticut, 310 U. S. 296 (1940) ;
Thornhill v. Alabama, 310 U. S. 88 (1940) ; Bridges
v. California, 314 U. S. 252 (1941) ; Board of Educa-
tion v. Barnette, 319 U. S. 624 (1943) ; Schneiderman
v. United States, 320 U. S. 118 (1943) ; United States
v. Ballard, 322 U. S. 78 (1944) ; Thomas v. Collins,
323 U. S. 516 (1945) ; Pennekamp v. Florida, 328 U. S.
331 (1946) ; Musser v. Utah, 333 U. S. 95 (1948).

As was said in Martin v. Struthers, 319 U. S. 141
(1943) :

“The right of freedom of speech and press has broad
scope. The authors of the First Amendment knew that
novel and unconventional ideas might disturb the
complacent, but they chose to encourage a freedom
which they believed essential if vigorous enlighten-
ment was ever to triumph over slothful ignorance.
This freedom embraces the right to distribute litera-
ture, Lovell v. Griffin (citation), and necessarily pro-
tects the right to receive it.”

There are other milestones in the judicial reéstablish-
ment of freedom of speech and freedom of the press.
We cite the language of the Supreme Court in some
of those cases:

In Herndon v. Lowry, 301 U. S. 242 (1937), the
court said:

“The power of a state to abridge freedom of speech
and of assembly is the exception rather than the rule
and the penalizing even of utterances of a defined
character must find its justification in a reasonable
apprehension of danger to organized government. The
judgment of the legislature is not unfettered.”

In DeJonge v. Oregon, 299 U. S. 353 (1937), the
court said:

“These rights may be abused by using speech or
press or assembly in order to incite to violence and
crime. The people through their legislatures may pro-
tect themselves against that abuse. But the legislative
intervention can find constitutional justification only
by dealing with the abuse. The rights themselves must
not be curtailed.” (Italics supplied.)

In Thornhill v. Alabama, 310 U. S. 88 (1940), the
court said:

“Every expression of opinion on matters that are
important has the potentiality of inducing action in
the interests of one rather than another group in
society. But the group in power at any moment may
not impose penal sanctions on peaceful and truthful
discussion of matters of public interest merely on a

showing that others may thereby be persuaded to take
action inconsistent with its interests. Abridgement
of the liberty of such discussion can be justified only
where the clear danger of substantive evils arises under
circumstances affording no opportunity to test the
merits of ideas by competition for acceptance in the
market of public opinion.” (Italics supplied.)

The nature of the evil which the legislature has the
power to guard against by enacting an obscenity
statute is not clearly defined. As Jefferson saw it, the
legislature was restricted to punishing criminal acts
and not publications. To Holmes and Brandeis the
bookseller could be punished if his relation to the
criminal act was such that he could be said to have
incited it. In neither view could the bookseller be
punished if his books merely “tended” to result in
illegal acts and much less if his books “tended” to
lower the moral standards of the community. A much
closer relationship was required. The legislature may
validly prevent criminal acts and legislate to protect
the moral standards of the community. But the threat
must in either case be more than a mere tendency.
The older cases which upheld obscenity statutes on the
“tendency” theory would appear to be invalid in the
light of the more recént expressions of the Supreme
Court.

Thus the opinion of the Supreme Court in Bridges
v. California, 314 U. S. 252 (1941) says: (p. 273)

“In accordance with what we have said on the ‘clear
and present danger’ cases, neither ‘inherent tendency’
nor ‘reasonable tendency’ is enough to justify a re-
striction of free expression.”

In Pennekamp v. Florida, 328 U. S. 331 (1946),
a case in which the resulting evil was said to be that
of improperly influencing the administration of justice,
the Supreme Court said, in discussing the Bridges case:

“In the Bridges Case the clear and present danger
rule was applied to the stated issue of whether the ex-
pressions there under consideration prevented ‘fair
judicial trials free from coercion or intimidation.” Page
259. There was, of course, no question as to the power
to punish for disturbances and disorder in the court-
room. Page 266. The danger to be guarded against
is the ‘substantive evil’ sought to be prevented. Pages
261, 262, 263. In the Bridges Case that ‘substantive
evil’ was primarily the ‘disorderly and unfair admini-
stration of justice.” Pages 270, 271, 278.”

In addition to being substantive, the evil which the
legislature seeks to control must be substantial : Bridges
v. California, supra. The evil consequence must be
serious and the imminence high; the proof must be
clear, that is to say, “a solidity of evidence should be
required”’: Pennekamp v. Florida, supra. Or, as was
said in a contempt of court case (Craig v. Harney, 331
U. 8. 367 (1947)) :

“The fires which it kindles must constitute an im-
minent, not merely a likely, threat to the administra-
tion of Justice. The danger must not be remote or even
probable; it must immediately imperil.” (Italics sup-
plied.)

These principles have not been applied specifically
to an obscenity statute by any recent opinion of the
United States Supreme Court, but as Mr. Justice Rut-



ledge said orally when the “Hecate County” case,
Doubleday & Co., Inc. v. People of New York, 93 L. Ed.
37 (an obscenity case), was recently argued before the
court:

“Before we get to the question of clear and present
danger, we've got to have something which the State
can forbid as dangerous. We are talking in a vacuum
until we can establish that there is some occasion for
the exercise of the State’s power.”

“Yes, you must first ascertain the substantive evil
at which the statute is aimed, and then determine
whether the publication of this book constitutes a clear
and present danger.”

“It is up to the State to demonstrate that there was
a danger, and until they demonstrate that, plus the
clarity and imminence of the danger, the constitutional
prohibition would seem to apply.” (Italics supplied.)
(Quoted in 17 U. S. Law Week (Supreme Court Sec-
tions 3118) ).

This appears to me much closer to a correct solution
of obscenity cases than several general dicta by the
Supreme Court to the effect that obscenity is indictable
just because it is obscenity. For example, in Near v.
Minnesota, 283 U. S. 697 (1931), Chief Justice Hughes
remarked: “On similar grounds, the primary require-
ments of decency may be enforced against obscene
publications.”

It seems impossible, in view of the late decisions
under the first amendment, that the word “obscene”
can any longer stand alone, lighted up only by a vague
and mystic sense of impurity, unless it is interpreted
by other solid factors such as clear and present danger,
pornography, and divorcement from mere coarseness
of vulgarity.

In Chaplinsky v. New Hampshire, 315 U. S. 568
(1942), however, Mr. Justice Murphy said this: (p.
571)

“There are certain well-defined and narrowly
limited classes of speech, the prevéntion and punish-
ment of which have never been thought to raise any
constitutional problem. These include the lewd and
obscene, the profane, the libellous, and the insulting
or ‘fighting’ words—those which by their very ut-
terance inflict injury or tend to incite an immediate
breach of the peace.”

1t is not clear to me, nor, I venture to assert, would
it be to the Supreme Court, if faced directly by an
appropriate case of literary obscenity, what words in-
flict injury by their very utterance or how such injury
is inflicted. As for the notion of an obscene book
tending to incite to an immediate breach of the peace,
the proper point of emphasis is the breach of the peace.
That is different from saying that obscenity auto-
matically tends to a breach of the peace, for the idea
is unreal.

The latest dictum on this subject is in Kovacs v.
Cooper, decided on January 31, 1949, and reported in
17 U. S. Law Week 4163, where Mr. Justice Reed said:

“But in the Winters case (Winters v. New York,
333 U. S.507 (1948) ) we pointed out that prosecutions
might be brought under statutes punishing the dis-
tribution of ‘obscene, lewd, lascivious, filthy, indecent

BOOKS, PERIODICALS, PAMPHLETS, AND OBSCENITY 53

and disgusting’ magazines. P. 511. We said, p. 518:

“ “The impossibility of defining the precise line be-
tween permissible uncertainty in statutes caused by
describing crimes by words well understood through
long use in the criminal law—obscene, lewd, lascivious,
filthy, indecent or disgusting—and the unconstitutional
vagueness that leaves a person uncertain as to the
kind of prohibited conduct—massing stories to incite
crime—has resulted in three arguments of this case
in this Court.””

The difficulty here is that insofar as they apply to
literature, obscenity and its imposing string of
synonyms do not have a fixed meaning through long
use in the criminal law—or to put it the other way,
that they have a very narrow and restricted meaning
quite at variance with the assumption that obscenity
debauches public morals by a mysterious and self-
executing process that can be feared but not proved.

Certainly the books. before me do not command, or
urge, or incite, or even encourage persons to commit
sexual misconduct of a nature that the legislature has
the right to prevent or punish. Nor are they an im-
minent threat to the morality of the community as a
whole. The conduct described in them is at most offen-
sive. It does not incite to unlawfulness of any kind.
These facts are important in view of the following
language of Justice Rutledge, speaking for Justices
Murphy, Douglas and himself (the other members of
the court did not reach the question) in Musser v.
Utah, 333 U. S. 95 (1948) :

“The Utah statute was construed to proscribe any
agreement to advocate the practice of polygamy. Thus
the line was drawn between discussion and advocacy.

“The Constitution requires that the statute be lim-
ited more narrowly. At the very least the line must
be drawn between advocacy and incitment, and even
the state’s power to punish incitement may vary with
the nature of the speech, whether persuasive or co-
ercive, the nature of the wrong induced, whether
violent or merely offensive to the mores, and the de-
gree of probability that the substantive evil actually
will result.” (Italics supplied.)

Freedom of expression is the touchiest and most im-
portant right we have; it is asserted frequently and
vigorously, for the democratic process rests funda-
mentally on the need of people to argue, exhort, and
clarify. Thomas v. Collins, supra (323 U. S. 516)
speaksof . . . the preferred place given in our scheme
to the great, the indispensable democratic freedoms
secured by the First Amendment”, and went on to
say, at page 530:

“For these reasons any attempt to restrict those
liberties must be justified by clear public interest,
threatened not doubtfully or remotely, but by clear and
present danger. The rational connection between the
remedy provided and the evil to be curbed, which in
other contexts might support legislation against at-
tack on due process grounds, will not suffice. These
rights rest on firmer foundation. Accordingly, what-
ever occasion would restrain orderly discussion and
persuasion, at appropriate time and place, must have
clear support in public danger, actual or impending.
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Only the gravest abuses, endangering paramount in-
terest, give occasion for permissible limitation.”
(Italics supplied.)

The “preferred position” cases have been collected
in Mr. Justice Frankfurter’s concurring opinion in
Kovacs v. Cooper, supra (decided J anuary 31, 1949:
17 U. 8. L. W. 4163). They are: Herndon v. Lowry,
supra (301 U. S. 242) ; United States v. Carolene Prod-
ucts Co., 304 U. S. 144 (1948) ; Thornhill v. Alabama,
310 U. S. 88 (1940) ; Schneider v. State, 308 U. S. 147
(1939) ; Bridges v. California, supra (314 U. S. 252) ;
Murdock v. Pennsylvania, 319 U. S. 105 (1943) ;
Prince v. Massachusetts, 321 U. S. 158 (1944) ; Fol-
lett v. McCormick, 321 U. S. 573 (1944) ; Marsh v.
Alabama, 326 U. 8. 501 (1946); Pennekamp v.
Florida, supra (828 U. S. 331) ; West Virginia State
Board v. Barnette, 319 U. S. 624 (1943) ; Thomas
v. Collins, supra (323 U. S. 516) ; Saia v. New York,
334 U. S. 558 (1948).

Mr. Justice Frankfurter sounds the warning that
the phrase “preferred position” should not be allowed
to become a rigid formula, lest another one grow be-
side it—that any legislative restriction'on free speech
be considered “presumptively invalid”. The warning
is well taken, for there are too many kinds of restrie-
tion as well as vehicles of free speech to warrant such
rigidity. The Kovacs and Sara cases involve loud
speakers and sound trucks, which are perilously close
to nuisances and even to threats to public health.
There are many instances where the police power may
be used, at the expense of free expression, where the
threat to order or health is directly and imminently
demonstrable. The point is to see and understand the
danger, and to keep particular cases within or with-
out the justifiable area of the police power.

Short of books that are sexually impure and porno-
graphic, I can see no rational legal catalyst that can
detect or define a clear and present danger inherent
in a writing or that can demonstrate what result en-
sues from reading it. All that is relied upon, in a
prosecution, is an indefinable fear for other people’s
moral standards—a fear that I regard as a democratic
anomaly.

Finally, the Supreme Court, in Winters v. New
York, supra (333 U. S. 507), held subdivision 2 of
section 1141 of New York’s Penal Law unconstitu-
tional because it was vague and allowed punishment
of matters within the protection of free speech. The
court said:

“The appellant contends that the subsection violates
the right of free speech and press because it is vague
and indefinite. It is settled that a stdtute so vague
and indefinite, in form and as interpreted, as to permit
within the scope of its language the punishment of
incidents fairly within the protection of the guarantee
of free speech is void, on its face, as contrary to the
Fourteenth Amendment. Stromberg v. California, 283
US 859, 369; Herndon v. Lowry, 301 US 242, 258.
A failure of a statute limiting freedom of expression
to give fair notice of what acts will be punished and
such a statute’s inclusion of prohibitions against ex-
pressions, protected by the principles of the First
Amendment, violates an accused’s rights under pro-

cedural due process and freedom of speech or press.”
(Italics supplied.)

I am clear that the books before me are within the
protection of the first and fourteenth amendments of
the Federal Constitution, and of article 1, see. 7 of
the Pennsylvania Constitution. They bear obvious in-
ternal evidence of an effort to portray certain segments
of American life, including parts that more refined
people than the characters may deplore, but which we
know exist. The vulgarity and obscenity in them are
inherent in the characters themselves and are obviously
not set forth as erotic allurement or as an excuse for
selling the volumes. Nor can it be said that they have
the effect of inciting to lewdness, or of inciting to any
sexual crime, or that they are sexually impure and
pornographic, i. e., “dirt for dirt’s sake”.

Definition of Obscenity as Sexual Impurity

Sexual impurity in literature (pornography, as some
of the cases call it) I define as any writing whose dom-
inant purpose and effect is erotic allurement—that is
to say, a calculated and effective incitement to sexual
desire. It is the effect that counts, more than the
purpose, and no indictment can stand unless it can
be shown. This definition is in accord with the cases
that have restricted the meaning of obscenity and its
synonyms to that of sexual impurity, and with those
cases that have made erotic allurement the test of its
effect.

This excludes from pornography medical or educa-
tional writings, whether in technical or layman’s
language, and whether used only in schools or generally
distributed, whose dominant purpose and effect is
¢xegetical and instructional rather than enticing. It
leaves room for interpretation of individual books, for
43 long as censorship is considered necessary, it is as

impossible as it is inadvisable to find a self-executing
formula.

Sex education has been before the courts in many
cases. In United States v. “Married Love”, 48 F. (2d)
821 (1931), Judge Woolsey said:

“It makes also some apparently justified criticisms
of the inopportune exercise by the man in the mar-
riage relation of what are often referred to as his con-
jugal or marital rights, and it pleads with seriousness,
and not without some eloquence, for a better under-
standing by husbands of the physical and emotional
side of the sex life of their wives. I do not find anything
exceptionable anywhere in the book, and I cannot
imagine a normal mind to which this book would seem
to be obscene or immoral within the proper definition
of these words, or whose sex impulses would be stirred
by reading it.”

Judge Woolsey held similarly in United States v.
“Contraception”, 51 F. (2d) 525 (1931). Both of the
above books were by Dr. Marie C. Stopes.

The case of United States v. Dennett, 39 F. (2d)
564 (C. C. A. 2d, 1930), involved a pamphlet written
by a woman for the education of her children. Sec-
tions of it appear in the reporter’s summary of the
case, and show that it gave full and frank information,
together with the view that the sexual impulse is not
a base passion but as a great joy when accompanied



by love between two human beings. In reversing a
conviction, Judge Hand said:

“It also may reasonably be thought that accurate
information, rather than mystery and curiosity, is
better in the lopg run and is less likely to occasion
lascivious thoughts than ignorance and anxiety. Per-
haps instruction other than that which the defendant
suggests would be better. That is a matter as to which
there is bound to be a wide difference of opinion, but,
irrespective of this, we hold that an accurate exposi-
tion of the relevant facts of the sex side of life in
decent language and in manifestly serious and disin-
terested spirit cannot ordinarily be regarded as
obscene. Any incidental tendency to arouse sex im-
pulses which such a pamphlet may perhaps have, is
apart from and subordinate to its main effect. The
tendency can only exist in so far as it is inherent in
any sex instruction, and it would seem to be outweighed
by the elimination of ignorance, curiosity, and morbid
fear. The direct aim and the net result is to promote
understanding and self-control.”

The definition of sexual impurity given above brings
literary obscenity into workable analogy with sedition,
blasphemy, open lewdness, and the other examples set
forth earlier, as those terms are used in our Penal
Code, except for one remaining point. Sedition, blas-
phemy, and open lewdness, by definition, carry their
own threat of danger to the public peace. The deep and
peculiar nature of religious faith is such that people
are entitled to protection against those who call their
gods in vain; religion has too recently and for too long
been one of the greatest of the fighting faiths to assume
that disorder will not follow from public irreverence.
He who is publicly lewd is in himself an open and im-
mediate invitation to morally criminal behavior. The
pressing danger inherent in sedition speaks for itself.

A book, however sexually impure and pornographie,
is in a different case. It cannot be a present danger
unless its reader closes it, lays it aside, and transmutes
its erotic allurement into overt action. That such action
must inevitably follow as a direct consequence of read-
ing the book does not bear analysis, nor is it borne out
by general human experience; too much can intervene
and too many diversions take place. It must be con-
stantly borne in mind that section 524 does not include
the element of debauching public morals or of seeking
to alter the prevailing moral code. It only proscribes
what 7s obscene, and that term is meaningless unless
activated by precise dangers within legal limits. Since
section 524 provides no standard, the danger and the
limits must be found elsewhere, and the only clear and
discernible ones are those having to do with the police
power and the preservation of the peace.

The Clear and Present Danger

I have pointed out above that any test of the effect
of obscenity is bound to be elusive. Section 524 is there-
fore vague, indefinite, and unconstitutional unless
some exact definition can be found for the “clear and
present danger” to be prevented that will satisfy the
constitutional protection of free speech. There are
various types of cases in which definition is clear be-
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cause the need is clear. The police power operates in
pure food cases because people can sicken and die from
eating bad food; in traffic cases because people can be
injured or killed unless there is regulation; in weights
and measures cases because of the ease with which
the consumer can be cheated, and in conventional
crimes because of the threat to persons and property.
The list could be extended.

Mr. Justice Holmes’s example in Schenck v. United
States is no test for the case before me; the public does
not read a book and simultaneously rush by the hun-
dreds into the streets to engage in orgiastic riots. Mr.
Justice Brandeis’s discussion in Whitney v. California
is a better yardstick, for in the field of the printed
word the community has full opportunity to answer
back. How can it be said that there is a “clear and
present danger”’—granted that anyone can say what it
is—when there is both time and means for ample
discussion?

These words of Jefferson should not be forgotten:

“I deplore . . . the putrid state into which our
newspapers have passed, and the malignity, the vul-
garity, and the mendacious spirit of those who write
them. . . . These ordures are rapidly depraving the
public taste.

“It is, however, an evil for which there is no remedy:
our liberty depends on the freedom of the press, and
that cannot be limited without being lost.”

Who can define the clear and present danger to the
community that arises from reading a book? If we say
it is that the reader is young and inexperienced and
incapable of resisting the sexual temptations that the
book may present to him, we put the entire reading
public at the mercy of the adolescent mind and of those
adolescents who do not have the expected advantages
of home influence, school training, or religious teach-
ing. Nor can we say into how many such hands the
book may come. Adults, or even a gifted minor, may
be capable of challenging the book in public and thus
of forwarding the education and enlightenment of us
all by free discussion and correction. If the argument
be applied to the general public, the situation becomes
absurd, for then no publication is safe. How is it
possible to say that reading a certain book is bound
to make people behave in a way that is socially un-
desirable? And beyond a reasonable doubt, since we
are dealing with a penal statute?

We might remember the words of Macaulay:

“We find it difficult to believe that in a world so full
of temptations as this, any gentleman, whose life would
have been virtuous if he had not read Aristophanes
and Juvenal, will be made vicious by reading them.”

Substitute the names of the books before me for
“Aristophanes and Juvenal”, and the analogy is exact.

The only clear and present danger to be prevented
by section 524 that will satisfy both the Constitution
and the current customs of our era is the commission
or the imminence of the commission of eriminal be-
havior resuliing from the reading of a book. Publica-
tion alone can have no such automatic effect.
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The Rule of Decision

Thus limited, the constitutional operation of section
524 of our act rests on narrow ground.

The modern test of obscenity, as I have stated it
above (page 136), furnishes a means of determining
whether a book, taken as a whole, is sexually impure,
as I have defined that term (page 151, ante).

I hold that section 524 may not constitutionally be
applied to any writing unless it is sexually impure
and pornographic. It may then be applied, as an exer-
cise of the police power, only where there is a reason-
able and demonstrable cause to believe that a crime
or misdemeanor has been committed or is about to be
committed as the perceptible result of the publication
and distribution of the writing in question: the opinion
of anyone that a tendency thereto exists or that such
a result is self-evident is insufficient and irrelevant.
The causal connection between the book and the erim-
inal behavior must appear beyond a reasonable doubt.
The criminal law is not, in my opinion, “the custos
morum of the King’s subjects”, as Regina v. Hicklin
states: it is only the custodian of the peace and good
order that free men and women need for the shaping
of their common destiny.

There is no such proof in the instant case.

For that reason, and also because of the character
of the books themselves, I hold that the books before
me are not sexually impure and pornographic, and are
therefore not obscene, lewd, lascivious, filthy, indecent,
or disgusting. The sustaining of the demurrers follows.

POSTMASTER’S PROHIBITION OF THREE
‘““OBSCENE’”’ BOOKS FROM THE MAILS HELD
CONSTITUTIONAL, WITH JUDGE JEROME FRANK
CONCURRING IN AN OPINION IN WHICH HE
DECLARES HIS “HOPE THAT THE SUPREME COURT
WILL REVIEW OUR DECISION, THUS DISSIPATING
THE FOGS WHICH SURROUND THIS SUBJECT.”

Roth v. Goldman, 172 F.2d 788 (1949)

PER CURIAM.

This injunction action serves to bring up for review the
validity of five orders of the Postmaster General, entered
after administrative proceedings and hearings, excluding
from the mails three books published by plaintiff under
various trade names. The vagaries of censorship are perhaps
suggested by the fact that only one of these books was
excluded as ‘“‘obscene, lewd, or lascivious,” 18 U.S.C.A.
§§334, 339 [now §§1461, 1342]), 39 U.S.C.A. §255,
while all material concerning the others was held
unmailable because of the steps taken to secure mail orders
for them by fraudulently advertising them to be salacious
when they were not. 39 U.S.C.A. §§259, 732. The orders
involving these latter books actually cause us the less
difficulty just because the standards of fraud are at least
somewhat clearer than those of obscenity. There can be

little doubt of the misleading character of the condemned
advertising or of the sufficiency of the evidence to sustain
these administrative findings.

The other order, based upon a finding of obscenity as to
a single book, naturally presents more of a problem
because of the imprecise judicial meaning of the statutory
terms and the many doubts now held as to the feasibility
of administrative or judicial review of book publishing
mores and standards. Involved here is a collection of some
ninety-six ‘“‘waggish tales,” supposed to have been brought
down to us from another era and another clime, and sold
through the mails at the special discount of $10 from the
listed $20 per volume. Our task is not made easier,
however, when we discover them to be American-made or
shared smoking room jests and stories, obscene or
offensive enough by any refined standards and only saved,
if at all, by reason of being both dull and well known. It is
urged that such material is not of the sort to stimulate lust.
Waiving the question how a court may test such a claim,
we may suggest the curious dilemma involved in a view
that the duller the book, the more its lewdness is to be
excused or at least accepted. If under existing decisions,
however, there be some reason to suppose that only books
which are dull and without substantial literary merit will
be suppressed, it may be.answered that within limits it
perhaps is not unreasonable to stifle compositions that
clearly have little excuse for being beyond their
provocative obscenity and to allow those of literary
distinction to survive. But in any event, decision under the
law here applicable is committed in the first instance to an
administrative official; and under normal rules, therefore,
judicial review channelled within the confines of a plea for
an injunction should not be overextensive. Certainly
material such as this does not afford much stimulus or
basis for a finding of abuse of administrative discretion or
power.

Affirmed.

FRANK, Circuit Judge(concurring).

This is the first case in which I have sat where the
validity of an administrative order suppressing a book
allegedly obscene has been contested. Because of my
judicial inexperience in this field, I yield in this case to the
more experienced judgment of my colleagues. But I do so
with much puzzlement, and with the hope that the
Supreme Court will review our decision, thus dissipating
the fogs which surround this subject. For, as I shall try to
show, those fogs are indeed thick, and I find no clear light
penetrating them either in my colleagues’ opinion in this
suit or elsewhere.

My private tastes are such that I think the American
people will suffer no great loss if deprived of the
opportunity to read Waggish Tales from the Czechs. But
far more is here involved than this particular book: Our
decision will become a precedent—in a circuit which
includes America’s great publishing center—affecting the
exercise of the right of free press guaranteed by the First
Amendment. Our decision may put in peril other writings,
of a higher order of excellence, which any man who
happens at the moment to be Postmaster General happens
to find offensive.

For my colleagues allow small room for court review,
saying that the determination of obscenity ‘‘is committed
in the first instance to an administrative official; and,
under normal rules, therefore, judicial review channeled



within the confines of a plea for an injunction? should not
be overextensive.”” That ruling vests immense
administrative censorship authority in one fallible man,
makes him an almost despotic arbiter of literary products.
If one day he bans a mediocre book, another day he may
do the same to a work of genius. Originality is not so
common that we should lightly contemplate its potential
stifling. And censorship does more than to keep finished
books from being sold: it keeps many from ever being
written, Tolstoy and other Russians of the Czarist era have
told how fear of the censor impeded their creative writing.
An American author’s imagination may be severely
cramped if he must write with one eye on the Postmaster
General; authors must cope with publishers who, uncertain
about that official’s judgment, may refuse to accept the
manuscripts of contemporary or future Shelleys or
Whitmans.

Such a condition is compatible with the ideologies of
Hitlers,2 Czars and Commissars. It does not accord with
democratic ideals which repudiate thought-control.
“Freedom of thought,” it has been wisely said, “ * * * is
worthless unless it goes with freedom of expression.
Thought is impossible without expression; thought is
expression; an unexpressed thought, like an unlaid egg,
comes to nothing. Given this freedom, then, other
freedoms follow.”3® The ‘“right of expression beyond the
conventions of the day,” wrote Mr. Justice Frankfurter
three years ago, is ‘“‘the very basis of a free society.”* It
would seem desirable that, in this industrial age, when
economic pursuits will, perforce, - become increasingly
regulated by government, the realm of art should remain
free, unregimented, the domain of unrestricted
competition, free enterprise, and unhampered individual
initiative at its maximum.® De gustibus non disputandum
represents a cherished democratic maxim. Governmental
control of the individual’s taste may insidiously expand
into menacing widespread anti-democratic practices.
“Man,” warned Goethe, “is easily accustomed to slavery
and learmns quickly to be obedient when his freedom is
taken from him.”

In that vein, President Franklin Roosevelt said: “The
arts cannot thrive except where men are free to be
themselves and to be in charge of the discipline of their
own energies and ardors. The conditions for democracy
and for art are one and the same. What we call liberty in
politics results in freedom in the arts. * * * American
artists * * * have no compulsion to be limited in method
or manner of expression.”® Disturbed by the way my
colleagues’ ruling runs counter to that ideal, I think it not
inappropriate to ask some questions.

1. In the light of the First Amendment, it is not, I think,
frivolous to ask a question about the constitutional power
of Congress to authorize an official to bar from the mails,
and probably thus largely to suppress, any book or writing
he finds obscene. For Mr. Justice Holmes, dissenting, with
Mr. Justice Brandeis’ concurrence, in Leach v. Carlile, 258
U.S. 138, 140, 141, 42 S.Ct. 227, 229, 66 L.Ed. 511,
asserted the unconstitutionality of one of the very
suppression statutes before us in this case,’ for the reason
that the First Amendment was “intended to prevent
restraints”’® except those needed “for the safety of the
nation.”® Mr. Justice Frankfurter, concurring in Hannegan
v. Esquire, Inc., 327 U.S. 146, 160, 66 S.Ct. 456, 90 L.Ed.
586, cited with approval the dissent in Leach v. Carlile.
The majority of the Court in the Esquire case, speaking
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through Mr. Justice Douglas, remarked, 327 U.S. 156, 66
S.Ct. 461, that ‘‘grave constitutional questions are
immediately raised once it is said that the use of the mails
is a privilege which may be extended or withheld on any
grounds whatsoever.”?? [t is germane here that several
times the Supreme Court has with seeming approval
referred to the distinction first proposed by Mr. Justice
Stone in United States v. Carolene Products Co., 304 U.S.
144, 152 note, 58 S.Ct. 778, 783, 82 L.Ed. 1234: “There
may be a narrower scope for operation of the presumption
of constitutionality when legislation appears on its fact to
be within a specific prohibition of the Constitution, such
as those of the first ten Amendments. * * * > See Thomas
v. Collins, 323 U.S. 516, 529, 530, 65 S.Ct. 315, 89 L.Ed.
430; cf. Thornhill v. Alabama, 310 U.S. 88, 95, 60 S.Ct.
736, 84 L.Ed. 1093; Schneider v. State, 308 U.S. 147,
161, 60 S.Ct. 146, 84 L.Ed. 155; Herndon v. Lowry, 301
U.S. 242, 258, 57 S.Ct. 732, 81 L.Ed. 1006; Bridges v.
California, 314 U.S. 252, 262, 263, 62 S.Ct. 190, 86 L.Ed.
192, 159 A.L.R. 1346; Skinner v. Oklahoma, 316 U.S.
535, 543, 544, 62 S.Ct. 1110, 86 L.Ed. 1655; Kovacs v.
Cooper, 69 S.Ct. 448, 458. Some there are who doubt the
wisdom of that distinction,!! but members of an inferior
court, like ours, may not judicially act on such doubts. Mr.
Justice Frankfurter, concurring in the recent Kovacs case,
objected to what he described as the oversimplified and
dogmatic formulation of the distinction; yet he said that,
since “‘without freedom of expression, thought becomes
checked and atrophied,” he would adhere to the views of
Mr. Justice Holmes who ‘“‘was far more ready to find
legislative invasion [of the Constitution] where free
inquiry was involved than in the debatable area of econom-
ics.”

If we were dealing here with that part of the statute
providing not for administrative suppression of an obscene
book but for criminal punishment of one who had already
published it, the question might be different (although in a
case a few weeks ago, four Supreme Court Justices, out of
the eight who participated, may perhaps have held even
such punitive legislation, enacted by a State, violative of
the constitutional right of free press and free speech? 2).

The “safety of the Nation” exception would today, I
think, be given a broader interpretation than Ilolmes’. It
would, for example, include readily demonstrable social
mischiefs such as commercial fraud and the like.23 It
would doubtless justify suppression of a book if there were
a ‘““clear and present danger” that its words would bring
about grave ‘“‘substantive evils” adversely affecting the
public interest.24 In terms of that exception, it may be
urged that the reading of obscene books demonstrably
entails such socially dangerous effects on normal
persons!® as to empower Congress, notwithstanding the
First Amendment, to direct suppression of those writings.

I think that no sane man thinks socially dangerous the
arousing of normal sexual desires. Consequently, if reading
obscene books has merely that consequence, Congress, it
would seem, can constitutionally no more suppress such
books than it can prevent the mailing of many other
objects, such as perfumes, for example, which notoriously
produce that result. But the constitutional power to
suppress obscene publications might well exist if there
were ample reason to believe that reading them conduces
to socially harmful sexual conduct on the part of normal
human beings. However, convincing proof of that fact has
never been assembled. It may be exceedingly difficult to
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obtain. Perhaps in order to be trustworthy, such proof
ought to be at least as extensive and intensive as the
Kinsey Report.!® Macaulay, replying to demands for
suppression of obscene books, said: “We find it difficult to
believe that in a world so full of temptations as this, any
gentleman, whose life would have been virtuous if he had
not read Aristophanes and Juvenal, will be made vicious by
reading them.” Substitute “Waggish Tales from the Czech”
for “Aristophanes and Juvenal,” and those remarks
become relevant here.

Psychological studies in the last few decades suggest that
all kinds of stimuli—for instance, the odor of lilacs or old
leather, the sight of an umbrella or a candle, or the touch
of a piece of silk or cheese-cloth—may be provocative of
irregular sexual behavior in apparently normal men,! 7 —for
all we know, far more provocative than the reading of
obscene books. Perhaps further research will disclose that,
for most men,'® such reading diverts from, rather than
stimulates to, anti-social conduct!® (which, 1 take it, is
what is meant by expressions, used in the cases, such as
“sexual impurity,” “corrupt and debauch the minds and
morals”’29),

Some dictionary definitions of ‘‘obscene’—as
“disgusting,” “loathesome,” “‘repulsive”—may suggest that
there is serious social danger, constitutionally justifying
suppression, in the shock of obscene writings to normal
susceptibilities. But there are indications that Thomas
Jefferson2! and James Madison,22 no mean authorities
when it comes to interpreting the First Amendment,
recognized no such limitations on the free-press right.

It is not altogether impossible, then, that the Supreme
Court, following the lead of Mr. Justice [lolmes and Mr.
Justice Brandeis, will strike down this suppression
statute.23 But I do not venture so to prophesy.

2. If, however, it be true that ‘“grave constitutional
questions are immediately raised” by a statute authorizing
an official to suppress books,24 one would suppose that
such a statute, verging as it does on unconstitutionality,
should at least contain unusual safeguards against arbitrary
official incursions on the rights guaranteed by the First
Amendment, and should be strictly interpreted25 so as to
preclude doubts about its validity. To avoid
unconstitutionality it might seem that the statute should
provide some fairly precise standard to guide the officials’
action, a standard far more precise than is necessary in
those statutes, providing for administrative action, which
do not come close to the very edge of constitutional
power. If anyone regards as precise the standard in the
obscenity statute, he cannot have read the pertinent cases.
For see: At one time, the courts held that the existence of
obscenity turned on the subjective intention of the author,
regardless of the book’s probable effect on readers. This
test has now been abandoned; now the courts consider
solely the author’s “objective” intention, which equates
with the book’s effect on others.2® In other words, an
author does not violate an obscenity statute if he writes
and publishes a dainty ditty which he alone, of all men,
believes obscene; his private, unsuccessfully communicat-
ed, thought and purposes are not a wrong.27 Also, at one
time, a writing was held obscene if it would probably have
a socially undesirable effect on the abnormal; but now the
test has shifted and become that of the way the words will
probably affect normal persons.?2® A standard so difficult
for our ablest judges to interpret is hardly precise.2? Nor
are there any Supreme Court decisions which clarify it.

3. Let us assume, however, that we have a standard
sufficiently precise to render the statute constitutional if it
be interpreted to mean that a book is obscene which will
probably have socially undesirable effects on normal
readers. Even so, it is arguable that with a statute which, at
best, skirts unconstitutionality, the finding of fact that
such will be the probable results must be supported by
evidence of an unusually clear and convincing kind—in
other words, it is arguable that the evidence ought to be of
a far stronger character than is required as the basis of
ordinary administrative action. But, in the case at bar, the
sole evidence to support the finding consists of the book
itself.

However, although the Supreme Court has never passed
on this question, the lower courts have held that direct
proof of such harmful effects is not necessary. Perhaps
because the primitive state of our psychological knowledge
makes convincing proof of any such effects almost
unobtainable, the lower courts have, instead, taken the
current mores, “the social sense of what is right,” the
‘““average conscience of the time,” i.e., what at the time is
the attitude of the community in general.3°® Maybe, then,
the Postmaster General’s finding will suffice, if based upon
a not irrational determination of the contemporary public
attitude towards books like this. But here he made no
express finding about that attitude.

We thus do not know how he arrived at his conclusion
as to obscenity. To sustain his order, we must, at a
minimum, read into the record an implied administrative
determination that the book is at odds with the “average
conscience of the time.” He has not told us how he
ascertained that average conscience.3! In effect, we are
asked to infer that he invoked something like judicial
notice. That, however, can mean no more than a guess as
to public opinion. And the recent Presidential election
teaches that such a guess, even when assisted by so-called
public-opinion polls, may go badly astray.

Because the state of our knowledge of psychology and
the inadequacy of our procedures for determining public
opinion make this question less susceptible of expert,
objective, and explainable administrative determination
than most questions passed on by administrative bodies,
and noting again how closely this suppression statute
approaches unconstitutionality, I would think that a
reviewing court should scrutinize with more than ordinary
care such an administrative determination with respect to
public opinion. Engaged in such scrutiny, the judges must
fall back on their own judicial notice, must by that means
decide whether the official’s guess is rational enough to be
supportable. But where will the judges gather the facts to
inform their judicial notice? Those whose views most
judges know best are other lawyers. It would seem not
improper to take judicial notice that tales such as those the
Postmaster General here found obscene are freely told at
many gatherings of prominent lawyers in meetings of Bar
Associations or of alumni of our leading law-schools.32 |
doubt whether we ought arrogantly, undemocratically, to
conclude that lawyers are a race apart, or an intellectual
elite (like Plato’s totalitarian “‘guardians’ or ‘“‘guards’33)
with a “sense of what is right” for themselves, which has
no relation to what is right for the vast multitude of other
Americans, whom (a la Plato) they may look upon as
children.

The truth of the matter is that we do not know, with
anything that approximates reliability, the ‘‘average”



American public opinion on the subject of obscenity.
Perhaps we never will have such knowledge. For many
years we have heard talk of “social science,” and some
may believe that from that source we may obtain the
needed enlightenment. But, if *“‘science’ connotes a fairly
high degree of accuracy, most studies of society, although
by no means useless for all purposes,®4 are further away
from the ‘“‘scientific” than were alchemy or astrology.35
Maybe some day we will attain scientific data about
community opinion. One wonders whether free speech and
free press may validly be suppressed when their
suppression turns on the dubious data now available.

4. 1 can think of no better way, in the present state of
our ignorance, to decide the rationality of the finding that
this book is obscene than to compare it with other books
now accessible to all American readers. On that basis, I
have considerable difficulty in believing the Postmaster
General’s finding correct. For anyone can obtain for the
asking, from almost any public library, a copy of Balzac’s
Droll Stories, translated into English.2® That easy
accessibility of that book might well serve as a persuasive
indicator of current public judgments about the type of
acceptable—i.e., not obscene—writing. Within the past few
days, I have re-read Droll Stories. For the life of me, I
cannot see, nor understand how anyone else could see,
anything in that book less obscene than in Waggish Tales
which the Postmaster General has suppressed.

This court, per Judge A. N. lland, has held that the
passages alleged to be obscene in Joyce’s Ulysses played a
subordinate role.37 The same cannot possibly be said of
Droll Stories, which one deceased conservative critic
described as “‘tales in which the lusts of the flesh are
unleashed, satisfied and left to run riot amid a bacchanalia
of flushed Priapi.”’3® Were that critic the Postmaster
General, and were he to set up his own opinion of
obscenity in disregard of the most readily available
manifestations of American attitudes (i.e., public-library
usages), he would suppress the Balzac book.

It will not do to differentiate Waggish Tales on the
ground that Droll Stories is a “classic” which comported
with the mores prevailing at the time and place of its
publication. Balzac’s own comments on this work show his
awareness that it would, as it did, offend many of his
contemporaries,3® such as George Sand who called it
indecent. More important, where we seek to discover the
attitude prevailing in this country today, the question is
not what those living in Balzac’s day thought of that book
but how the ‘“average” American now regards it.
Wherefore (perhaps because I am without experience or
am overly obtuse), 1 do not understand just how the
“average conscience of the time”40 test of obscenity can
be reconciled with the notion that a “classic”’—defined as a
work which has an ‘“‘accepted place in the arts”—is not
obscene,?! no matter what its contents and regardless of
whether it is in tune with that current ‘“average
conscience.”

Nor will it do to say that Droll Stories possesses unusual
artistry which 1 chance to think Waggish Tales lacks. For
this argument cuts just the other way: If a book is
dominantly obscene, the greater the art, the greater the
harmful impact on its ‘“average” reader. If superior
artistry—or what my colleagues call “literary distinction”—
were to confer immunity from official control, then
someone would have to determine which books have that
quality. The Postmaster General’s function would then be
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that of literary critic, with the reviewing judges as
super-critics. Jurisprudence would merge with aesthetics.
Authors and publishers would consult the legal digests for
legal-artistic precedents. We might some day have a legal
Restatement of the Canons of Literary Taste. I cannot
believe Congress had anything so grotesque in mind.

In sum, as Droll Stories appears obviously acceptable to
the American public, and by that test is not obscene, no
more, one would incline to think, is Waggish Tales.

6. I agree that the fraud orders concerning the circulars
which advertise Self Defense For Women and Bumarap
must stand, for the evidence—the circulars
themselves—support the findings on which those orders are
based.?2 But, as they rest on the ground that a person
commits a fraud who advertises a book as if its dominant
theme resembled that of Waggish Tales when in fact it does
not, these orders tend to show that a considerable number
of the reading public, and especially those who would buy
and would probably read Waggish Tales,?3 want books like
it. If so, then these orders strongly indicate that that book
is not out of line with our present mores, and thus those
orders may well be inconsistent with the finding that
Waggish Tales is obscene.

I repeat, however, that, since, as a novice, I am unwilling
in this case to oppose my views to those of my more
experienced collegues, 1 concur in their decision, but with
bewilderment.
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GOD’S LITTLE ACRE IS “OBSCENE, INDECENT, AND
IMPURE”

Attorney General v. Book Named “God’s Little Acre,” 93
N.E.2d 819 (1950)

SPALDING, Justice.

The Attorney General under the provisions of
G.L.(Ter.Ed.) c. 272, §§28C-28G, as inserted by St.1945,
c. 278, §1, seeks by this petition to have the novel “God’s
Little Acre” by Erskine Caldwell adjudicated obscene,
indecent, or impure. In an answer filed by persons
interested in the book it was admitted that it was being
sold and distributed in this Commonwealth. From a final
decree in favor of the book the Attorney General
appealed. The case comes here on a report of the evidence,
including a copy of the book itself, and findings of fact by
the trial judge.

While conceding “that if one were seeking so called
racy, off-color or suggestive paragraphs, they can be found
in the book,” the judge was of opinion that the ‘book as a
whole would not stimulate sexual passions or desires in a
person with average sex instincts,” and concluded that he
did not believe that it would have “a substantial tendency
to deprave or corrupt its readers by inciting lascivious
thoughts or arousing lustful desires.”

The tests to be applied in determining whether a book is
obscene, indecent, or impure are fully set forth in the
recent case of Commonwealth v. Isenstadt, 318 Mass. 543,
62 N.E.2d 840. They were quoted with approval and
applied in Attorney General v. Book Named “Forever
Amber,” 323 Mass. 302, 81 N.E.2d 663. They need not be
restated. Comprehensive and complete as are these tests,
their application in a given case is by no means casy.
Indeed it is not indulging in hyperbole to say that no more
difficult or delicate task confronts a court than that arising
out of the interpretation and application of statutes of this
sort. On the one hand, an interpretation ought not to be
given to the statute in question which would trim down
the fundamental right of the public to read “to the point
where a few prurient persons can find nothing upon which
their hypersensitive imaginations may dwell.” Common-
wealth v. Isenstadt, 318 Mass. 543, 551-552, 62 N.E. 2d
840, 845: On the other hand, care must be taken that it
be not construed in such a way as to render it incapable
of accomplishing the objects intended by the Legislature.

We turn to the story itself. It has to do with life of a
poor white farmer and his family on a run down farm in
Georgia. The father, Ty Ty Walden, is a pathetic figure
with the mentality of a moron. Believing that there is gold
on his land, he and two of his sons dig for it incessantly,
leaving the raising of cotton to two colored share croppers.
Ty Ty, who is pious, dedicates one acre of his land to God
and intends to turn over the proceeds of that acre to the
church. But he is so busy digging for gold that he never
gets around to raising anything on it, and he relocates it
from time to time to meet the exigencies of his digging. Ty
Ty’s sons, daughters, and daughter-in-law become involved
in numerous sexual affairs. These lead to quarrels among
the brothers, and as the story closes one brother kills
another and departs with his shotgun, presumably to kill
himself. Ty Ty, who had always tried to keep peace in the

family, in despair resumes his digging for gold.

Viewing the book as a whole we find ourselves unable to
agree with the conclusion of the trial judge that the book
was not obscene, indecent, or impure as those words have
been defined in our decisions. The book abounds in sexual
episodes and some are portrayed with an abundance of
realistic detail. In some instances the author’s treatment of
sexual relations descends to outright pornography.
Nothing would be gained by spreading these portions of
the book on the pages of this opinion.

Evidence was introduced at the hearing below by
literary critics, professors of English literature, and a
professor of sociology touching the “literary, cultural or
educational character” of the book. See §28F. In general
the literary experts regarded the book as a sincere and
serious work possessing literary merit. The sociologist was
of opinion that the book was of value as a sociological
document in its portrayal of life of the so-called “poor
whites” in the south. The judge, who had the advantage of
hearing these witnesses, has indicated in his findings that
he accorded considerable weight to their testimony. We
accept his findings on this aspect of the case. But the fact
that under §28F evidence may be received as to the liter-
ary, cultural or educational character” of the book does not
change the substantive law as to what is obscene, indecent,
or impure. Those provisions were undoubtedly inserted to
clarify doubts as to the sort of expert evidence that may
be received in cases of this type. See Commonwealth v.
Isenstadt, 318 Mass. 543, at pages 558-559, 62 N.E.2d
840. In reaching the conclusion that the book offends
against the statute we have taken into consideration the
expert testimony described above. In the Isenstadt case we
recognized that sincerity of purpose and literary merit
were not to be entirely ignored and could “be considered
in so far as they bear upon the question whether the book,
considered as a whole, is or is not obscene, indecent, or
impure.” 318 Mass. at page 554, 62 N.E.2d at page 846.
But as we said in that case, ‘‘In dealing with such a
practical matter as the enforcement of the statute here
involved there is no room for the pleasing fancy that
sincerity and art necessarily dispel
obscenity. * * * Sincerity and art can flourish without
pornography, and seldom, if ever, will obscenity be needed
to carry the lesson.” 318 Mass. at page 553, 62 N.E.2d
846.

Our attention has been directed to two decisions in
other jurisdictions in which the book in question has been
held not to be obscene under statutes somewhat similar to
ours. One of them, People v. Viking Press, Inc., 147 Misc,
813, 264 N.Y.S. 534, is an opinion by a city magistrate.
The other case, Commonwealth v. Gordon, 66 Pa.Dist. &
Co.R. 101, was decided by a court of first instance in
Pennsylvania and was affirmed by the Superior Court on
appeal in a per curiam decision, 166 Pa.Super. 120, 70
A.2d 389. A discussion of these decisions would not be
profitable. It is enough for present purposes to say that the
interpretations placed on the statutes there involved differ
materially from that which this court has placed on our
statute.

The contention that a decree adjudicating the book as
obscene, indecent, or impure would be an abridgment of
the rights of freedom of the press guaranteed by the
Fourteenth Amendment to the Constitution of the United
States requires no discussion. A similar contention was
made without success in Commonwealth v. Isenstadt, 318



Mass. 543, 5657558, 62 N.E.2d 840. What was said there
is applicable here.

It follows that the decree below is reversed and a new
decree is to be entered adjudicating that the book in
question is obscene, indecent, and impure.

So ordered.

TROPIC OF CANCER AND TROPIC OF CAPRICORN
ARE OBSCENE

Besig v. United States, 208 F.2d 142 (1953)

STEPHENS, Circuit Judge.

Two books entitled respectively “Tropic of Cancer” and
“Tropic of Capricorn”, which were written by Henry
Miller and were printed in Paris, were intercepted at an
American port of entry and libeled under Section 1305(a)
of Title 19 U.S.C.A.1 as obscene. The district court found
them to be obscene and ordered them destroyed. Besig,
the owner of the books, is here appealing upon the ground
that neither of the two books, which are commonly
referred to together as ‘““The Tropics”, is obscene.

Since all of the evidence is in writing, we review and
weigh the evidence, though with due regard to the
conclusions of the trial court.?

We note in the margin® the Funk & Wagnalls New
Standard Dictionary and Webster’s New International
Dictionary definitions of the word “‘obscene”.

The word “obscene” is not uncommon and is used in
English and American speech and writings as the word
symbol for indecent, smutty, lewd or salacious reference
to parts of the human or animal body or to their functions
or to the excrement therefrom. Each of The Tropics is
written in the composite style of a novel-autobiography,
and the author as a character in the book carries the reader
as though he himself is living in disgrace, degradation,
poverty, mean crime, and prostitution of mind and body.
The vehicle of description is the unprintable word of the
debased and morally bankrupt. Practically everything that
the world loosely regards as sin is detailed in the vivid,
lurid, salacious language of smut, prostitution, and dirt.
And all of it is related without the slightest expressed idea
of its abandon. Consistent with the general tenor of the
books, even human excrement is dwelt upon in the dirtiest
words available. The author conducts the reader through
sex orgies and perversions of the sex organs, and always in
the debased language of the bawdy house. Nothing has the
grace of purity or goodness. These words of the language
of smut, and the disgraceful scenes, are so heavily larded
throughout the books that those portions which are
deemed to be of literary merit do not lift the reader’s mind
clear of their sticky slime. And it is safe to say that the
“literary merit” of the books carries the reader deeper into
it. For this reason, The Tropics are far more dangerous
than “Confessions of a Prostitute” which was the subject
of our opinion in Burstein v. United States, 9 Cir., 1949,
178 F.2d 665. There, the scenes depicted are obscene
because of the scene itself which in its stark ugliness might
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well repel many. The Tropics lure on with the cleverness of
scene, skilfulness of recital, and the use of worse than
gutter words. All of this is sought to be justified through
the sophistry, as the trial judge, Honorable Louis E.
Goodman, put it, of “confession and avoidance”.* It is
claimed that they truthfully describe a base status of
society in the language of its own iniquities. And that,
since we live in an age of realism, obscene language
depicting obscenity in action ceases to be obscenity.

Whether the moral conventions should be flaunted in
the cause of frankness, art, or realism, we have no occasion
to decide. That question is for the policy branches of the
government. Nor do we understand that we have the legal
power to hold that the statute authorizing the seizure of
obscene books is inapplicable to books in which obscenity
is an integral part of a literary work. So that obscenity,
though a part of a composition of high literary merit, is
not excepted from operation of the statute, whether
written in the style of the realists, surrealists, or plain
shock writers. The civilization of our times holds to the
premise that dirt in stark nakedness is not generally and at
all times acceptable. And the great mass of the people still
believe there is such a thing as decency. Indecency is easily
recognizable. Such is the premise of the statute. The
Congress has chosen to enact a censorship which would
not have been possible except for the self-styled prophets
of truth who offend so grievously.

It is of course true that the ears of some may be so
accustomed to words which are ordinarily regarded as
obscene that they take no offense at them, but the law is
not tempered to the hardened minority of society. The
statute forbidding the importation of obscene books is not
designed to fit the normal concept of morality of society’s
dregs, nor of the different concepts of morality
throughout the world, nor for all time past and future, but
is designed to fit the normal American concept in the age
in which we live. It is no legitimate argument that because
there are social groups composed of moral delinquents in
this or in other countries, that their language shall be
received as legal tender along with the speech of the great
masses who trade ideas and information in the honest
money of decency.

Adequate provision is made in the statute in the
interests of classics and the technical, by the following
proviso:

“Provided further, That the Secretary of the Treasury
may, in his discretion, admit the so-called classics or books
of recognized and established literary or scientific merit,
but may, in his discretion, admit such classics or books
only when imported for noncommercial purposes.” Title
19 U.S.C.A. §1305 (a). No action under this proviso has
been taken by the Secretary of the Treasury, nor has
appellant requested any action under or pursuant to it.

It is claimed that these books (The Tropics) are not for
the immature of mind, and that adults read them for their
literary and informative merits, but, whether true or
untrue, we cannot measure their importability by such a
yardstick. The Congress probably saw the impracticability
of preventing the use of the books by the young and the
pure. And of course they knew that salacious print in the
hands of adults, even in the hands of those whose sun is
near the western horizon, may well incite to disgusting
practices and to hideous crime.

We agree that the book as a book must be obscene to
justify its libel and destruction, but neither the number of
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the “‘objectionable” passages nor the proportion they bear
to the whole book are controlling. If an incident,
integrated with the theme or story of a book, is
word-painted in such lurid and smutty or pornographic
language that dirt appears as the primary purpose rather
than the relation of a fact or adequate description of the
incident, the book itself is obscene. We are not well
acquainted with Aristophanes or his times, but we know
they were different from ours. We have chanced upon
Chaucer and we know his times were different from ours.
Boccaccio is lurid. The Bible is not free from the
recounting of immoral practices. But the translators, from
the languages in which The Bible was originally written,
did not word-paint such practices in the
lurid-Miller-morally-corrupt manner. Dirty word
description of the sweet and sublime, especially of the
mystery of sex and procreation, is the ultimate of
obscenity. We have referred to Aristophanes, Chaucer,
Boccaccio, and The Bible only because those works were
taken as examples by the author of the opinion in the case
of United States v. One Book Entitled Ulysses, 2 Cir.,
1934, 72 F.2d 705, 707, a case cited by appellant to
illustrate his point that * ‘No work may be judged from a
selection of such paragraphs alone. * * * * ”” Appellant also
cites United States v. Levine, 2 Cir., 1936, 83 F.2d 156,
157. Whether those cases were rightly decided we do not
say, but the point is not relevant because we have adjudged
each book as an integrated whole.

Appellant argues that the test we used in Burstein v.
United States, 9 Cir., 1949, 178 F.2d 665, 667, as to what
is obscene, is unworkable because it approves the rule that
language is obscene when it may be termed “dirt for dirt’s
sake”. He finds the opinion self-contradictory” when we
say that obscene matter “is offensive to the common sense
of decency and modesty of the community,” and later in
the opinion say “[t]he true test to determine whether a
writing is * * * obscene * * * is whether its language has a
tendency to deprave or corrupt the morals of those whose
minds are open to such influences and into whose hands it
may fall by allowing or implanting in such minds obscene,
lewd, or lascivious thoughts or desires.” Appellant thinks
our opinion is “unclear as to whether the test of obscenity
is that it repels or that it seduces.”

We observe no contradiction in any of these expressions.
They aptly describe the quality of language which the
word “obscene” is meant to suggest. Of course, language
can be so nasty as to repel and of course to seduce as well.
Appellant’s argument tempts us to quote Pope’s® quatrain
about the Monster Vice which, when too prevalent, is
embraced.

Appellant thinks the district court committed error in
deciding contrary to the great weight of opinion evidence
as to the quality of Mr. Miller’s writings. The point has no
merit. Opinion evidence is useful, but not controlling.6 We
have carefully read and analyzed the voluminous affidavits
and exhibits contained in the record. To a large extent
they are opinions of authors who resent any limitation on
their writings. Their opinions are relevant and competent
evidence, but their views are advisory only as to the norm
of the meaning of the word ‘“‘obscene”. We share the
general antipathy to censorship and we are aware that
individual tastes and special occasions and different times
and different peoples differ as to what is offensive
language. Yet we risk the assertion that there is an
underlying, perhaps universal, accord that there is a phase

of respectable delicacy related to sex, and that those
compositions which purposefully flaunt such delicacy in
language generally regarded as indecent come under the
ban of the statute.

We think Judge Learned Hand was in the best of his
famous form in his happy use of words in United States v.
Kennerley, D.C.S.D.N.Y.1913, 209 F. 119, 121: “If there
be no abstract definition, such as I have suggested, should
not the word ‘obscene’ be allowed to indicate the present
critical point in the compromise between candor and
shame at which the community may have arrived here and
now? If letters must, like other kinds of conduct, be
subject to the social sense of what is right, it would seem
that a jury should in each case establish the standard much
as they do in cases of negligence. To put thought in leash
to the average conscience of the time is perhaps tolerable,
but to fetter it by the necessities of the lowest and least
capable seems a fatal policy. Nor is it an objection, I think,
that such an interpretation gives to the words of the
statute a varying meaning from time to time. Such words
as these do not embalm the precise morals of an age or
place; while they presuppose that some things will always
be shocking to the public taste, the vague subject-matter is
left to the gradual development of general notions about
what is decent. * * *

The point that the Constitutional guarantee of freedom
of speech or of the printing press, (or, we may add, of the
radio and television,) is violated, is without merit. The
point is made and the only argument to sustain it is simply
that the books, since they have some literary merit, are not
obscene. We have decided otherwise.

The judgment is affirmed.

NOTES

1. Title 19 US.C.A. §1305(a): “All persons are
prohibited from importing into the United States from any
foreign country any book, pamphlet, paper, writing,
advertisement, circular, print, picture, or drawing
containing any matter advocating or urging treason or
insurrection against the United States, or forcible
resistance to any law of the United States, or containing
any threat to take the life of or inflict bodily harm upon
any person in the United States, or any obscene book,
pamphlet, paper, writing, advertisement, circular, print,
picture, drawing, or other representation, figure, or image
on or of paper or other material, or any cast, instrument,
or other article which is obscene or immoral, or any drug
or medicine or any article whatever for the prevention of
conception or for causing unlawful abortion, or any
lottery ticket, or any printed paper that may be used as a
lottery ticket, or any advertisement of any lottery. No
such articles, whether imported separately or contained in
packages with other goods entitled to entry, shall be
admitted to entry; and all such articles and, unless it
appears to the satisfaction of the collector that the
obscene or other prohibited articles contained in the
package were inclosed therein without the knowledge or
consent of the importer, owner, agent, or consignee, the
entire contents of the package in which such articles are
contained, shall be subject to seizure and forfeiture as
hereinafter provided: Provided, That the drugs
hereinbefore mentioned, when imported in bulk and not
put up for any of the purposes hereinbefore specified, are
excepted from the operation of this subdivision: Provided




further, That the Secretary of the Treasury may, in his
discretion, admit the so-called classics or books of
recognized and established literary or scientific merit, but
may, in his discretion, admit such classics or books only
when imported for non-commercial purposes.

“Upon the appearance of any such book or matter at
any customs office, the same shall be seized and held by
the collector to await the judgment of the district court as
hereinafter provided; and no protest shall be taken to the
United States Customs Court from the decision of the
collector. Upon the seizure of such book or matter the
collector shall transmit information thereof to the district
attorney of the district in which is situated the office at
which such seizure has taken place, who shall institute
proceedings in the district court for the forfeiture,
confiscation, and destruction of the book or matter seized.
Upon the adjudication that such book or matter thus
seized is of the character the entry of which is by this
section prohibited, it shall be ordered destroyed and shall
be destroyed. Upon adjudication that such book or matter
thus seized is not of the character the entry of which is by
this section prohibited, it shall not be excluded from entry
under the provisions of this section.

“In any such proceeding any party in interest may upon
demand have the facts at issue determined by a jury and
any party may have an appeal or the right of review as in
the case of ordinary actions or suits.” Title 19 US.C.A.
§1305(a).

2.See Orvis v. Higgins, 2 Cir., 1950, 180 F.2d 537, 539;
Equitable Life Assurance Soc. v. Irelan, 9 Cir., 1941, 123
F.2d 462, 464; Rule 52(a), Federal Rules of Civil
Procedure, 28 U.S.C.A.

3.Funk & Wagnalls New Standard Dictionary defines the
word “obscene” as follows: ‘1. Offensive to chastity,
delicacy, or decency; expressing or presenting to the mind
or view something that decency, delicacy and purity forbid
to be exposed; offensive to morals; indecent; impure. 2.
[Poet.] Offensive to the senses; foul; disgusting. 3. Of evil
omen.”

Webster’s New International Dictionary, 2nd ed.
unabridged, 1940: “1. Offensive to taste; foul; loathsome;
disgusting; 2.a. Offensive to chastity of mind or to
modesty; expressing or presenting to the mind or view
something that delicacy, purity, and decency forbid to be
exposed; lewd; indecent; as obscene language, dances,
images, b. Characterized by or given to obscenity; as, an
obscene mind or person. 3. Inauspicious; ill-omened;—a
Latinism. Obs.”

4.United States v. Two Obscene Books, D. C.1951, 99
F.Supp. 760, 762. Also see United States v. Two Obscene
Books, D.C.1950, 92 F.Supp. 934.

5.Alexander Pope (1688—1744), English poet, from his
poem entitled “Essay on Man”: “Vice is a Monster of so
frightful mien As to be hated needs but to be seen. Yet
seen too oft, familiar with her face, We first endure, then
pity, then embrace.”
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THE SUPREME COURT REJECTS MICHIGAN’S STAT-
UTE WHICH REDUCES “THE ADULT POPULATION
OF MICHIGAN TO READING ONLY WHAT IS FIT FOR
CHILDREN”

Butler v. Michigan, 352 U.S. 380 (1957)

Mnr. Justice FRANKFURTER delivered the opinion of the
Court.

This appeal from a judgment of conviction entered by
the Recorder's Court of the City of Detroit, Michigan,
challenges the constitutionality of the following provision,
§ 343, of the Michigan Penal Code:

“Any person who shall import, print, publish, sell,
possess with the intent to sell. design, prepare, loan,
give away, distribute or offer for sale, any book, maga-
zine, newspaper, writing, pamphlet, ballad, printed
paper, print, picture, drawing, photograph, publica-
tion or other thing, including any recordings, contain-
ing obscene, iimmoral, lewd or lascivious language, or
obscene, immoral, lewd or lascivious prints, pictures,
figures or Jescriptions, tending to incite minors to
violent or depraved or immorzl acts, manifestly tend-
ing to the corruption of the morals of youth, or shall
introduce into any family, school or place of educa-
tion or shall buy, procure, receive or have in his
possession, any such book, pamphlet. magazine,
newspaper, writing, ballad, printed paper, print,
picture, drawing, photograph, publication or other
thing, either for the purpose of sale, exhibition, loan
or circulation, or with intent to introduce the same
into any family, school or place of education. shall
be guilty of a misdemeanor.”

Appellant was charged with 1ts violation for selling to a
police officer what the trial judge characterized as-“2 hook
containing obscene, immoral, lewd, lascivious language,
or descriptions, tending to incite minors to violent or
depraved or immoral acts, manifestly tending to the cor-
ruption of the morals of youth.” Appellant moved to
dismiss the proceeding on the cizim that application of
§ 343 unduly restricted freedom of speech as protecied by
the Due Process Clause of the Fourteenth Amendment
in that the statute (1) prohibited distribution of a book
to the general public on the basis of the undesirable influ-
ence it may have upon youth; (2) dainned a book and
proseribed its sale mercly because of some isolated pas-
sages that appeared objectionable when divorced from the
book as a whole; and (3) failed to provide a sufficiently
definite standard of gnilt. After hearing the evidence. the
trial judge denied the motion, and. in 2n oral opinion, held
that “. . . the defendant is guilty because he sold a book
in the City of Detroit containing this language [the pas-
sages deemed offensive], andalso because the Court fecls
that even viewing the book as a whole, it [the objection-
able language] was not necessery to ihe proper devel-
opment of the theme of the book nor of the couflict
expressed thercin.”  Appellant weas fined §100.

Pressing his federal claims, appellant applied for leave
to appeal to the Supreme Court of Michizan. Although
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the State consented to the granting of the application
“because the issues involved in this case are of great
public interest, and because it appears that further cluri-
fieation of the language of . .
sary,” leave to appeal was denied. In view of this denial,
the appezl is here fromn the Recorder’s Court of Datroit,
We noted probable jurisdietion. 350 U7, 3. 063,

Appellant’s argument here took a wide sweep, e
needd not follow him. Thus, it is unnceessa v to dissect
the remarks of the trial judge in order to determine
whether he construed § 343 to ban the distribution of
books merely because certain of their passaces, when
viewed in isolation. were deemed objectionable. Like-
wise, we are free to put aside the elaim that the Michigan
law falls within the doctrine whereby a New York ob-
scenity statute was found invalid in W inters v. New York,
333 U. 8. 207.

It is clear on the record that appellant was convicted
because Michigan, by § 343, made it an ofense for himn
to make available for the general reading public (and he
in fact sold to a police officer). 2 book that the trial judge
found to have a potentially deleterious infuence upon
youth. The State insists that, by thus quarantining the
general reading public against books not too rugged for
grown men and woren in_order to shield juvenile inno-
cence, it is exercising its power to promote the general
welfare. Surely, this is to burn the house to roast the
pig. Indeed, the Solicitor General of Michigan has, with
characteristic candor, advised the Court that Michigan
has a statute specifically designed to protect its children
against obscene matter “tending to the corruption of the
morals of youth.” * But the appellant was not convicted
for violating this statute.

We have before us legislation not reasonably restricted
to the evil with which it is said to deal. The incidence of
this enactment is to reduce the adult population of Michi-
gan to reading only what is fit for children. It thereby
arbitrarily curtails one of those liberties of the individual,
now enshrined in the Due Process Clause of the Four-
teenth Amendment, that history has attested as the
indispensable conditions for the maintenance and progress
of a free society. We are constrained to reverse this
conviction.

Reversed.

Mg. JusTice Brack concurs in the result.

*Section 142 of Michigan's Penal Code provides:

“Any person who shall sell, give away or in any way furnish to any
minor chilid any hook, pamphlet,-or other printed paper or other
thing, containing ohscene language, or obscene prints, pictures, ficures
or descriptions tending to the corruption of the morals of vouth,
or any rewspapers, pamphlets or other printed paper devoted to
the publication of crimina! news, police reports, or eriminal deeds,
and any person who shall in any manner hire, use or employ such
child to scil, give away, or in any manuer distribute such books,
pamphlets or printed papers, and any person having the care, custody
or contro! of any such child, who shall permit hiin or her to enzage
in any such employment, shall be guilty of a wisdemeanor,”

Section 143 provides:

“Any person who shall exhibit upon any publis street or higlway,
or in any other place within the view of children passing on any
public street or highway, any book, pamphlet or other printed paper
or thing containing chscene langzuage or obscene prints, fizures, or
descriptions, tending to the corruption of the morals of vouth, or
any newspapers, pamphiets, or other printed paper or thing devoted
to the publication of criminal news, police reports or eriminal deeds,
shall on conviction thereo! be guilty of a misdemeanor.”

. [the statute] is neces-

THE ROTH TEST IS ENUNCIATED: THE TEST OF OB-
SCENITY IS “WHETHER TO THE AVERAGE PERSON,
APPLYING CONTEMPORARY COMMUNITY STAN-
DARDS, THE DOMINANT THEME OF THE MATERIAL
TAKEN AS A WHOLE APPEALS TO PRURIENT INTER-
EST”

Roth v. United States, 354 U.S. 476 (1957)

Mr. JusTicE BRENNAN delivered the opinion of the
Court.

The constitutionality of a criminal obscenity statute is
the question in each of these cases. In Roth, the primary
constitutional question is whether the federal obscenity
statute * violates the provision of the First Amendment
that “Congress shall make no law . . . abridging the
freedom of speech, or of the press . . . .” In Alberts, the
primary constitutional question is whether the obscenity
provisions of the California Penal Code ? invade the free-
doms of speech and press as they may be incorporated in
the liberty protected from state action by the Due Process
Clause of the Fourteenth Amendment.

Other constitutional questions are: whether these
statutes violate due process,” because too vague to support
conviction for crime; whether power to punish speech
and press offensive to decency and morality is in the
States alone, so that the federal obscenity statute violates
the Ninth and Tenth Amendments (raised in Roth); and
whether Congress, by enacting the federal obscenity
statute, under the power delegated by Art. 1, § 8, cl. 7, to
establish post offices and post roads, pre-empted the regu-
lation of the subject matter (raised in Alberts).

Roth conducted a business in New York in the publi-
cation and sale of books, photographs and magazines.
He used circulars and advertising matter to solicit sales.
He was convicted by a jury in the District Court for the
Southern District of New York upon 4 counts of a
26-count indictment charging him with mailing obscene
circulars and advertising, and an obscene book, in viola-
tion of the federal obscenity statute. His conviction was
affirmed by the Court of Appeals for the Second Circuit.*
We granted certiorari.®

Alberts conducted a mail-order business from Los
Angeles. He was convicted by the Judge of the Munic-
ipal Court of the Beverly Hills Judicial District (having
waived a jury trial) under a misdemeanor complaint
which charged him with lewdly keeping for sale obscene
and indecent books, and with writing, composing and
publishing an obscene advertisement of them, in violation
of the California Penal Code. The conviction was
affirmed by the Appellate Department of the Superior
Cotrt of the State of California in and for the County
of Los Angeles® We noted probable jurisdiction.”

The dispositive question is whether obscenity is utter-
ance within the arca of protected speech and press?
Although this is the first time the question has been
squarely presented to this Court, either under the First
Amendment or under the Fourteenth Amendment, ex-
pressions found in numerous opinions indicate that this



Court has always assumed that obscenity is not pro-
tected by the freedoms of speech and press. Ezx parte
Jackson, 96 U. S. 727, 736-737; United States v. Chase,
135 U. S. 255, 261; Robertson v. Baldwin, 165 U. S. 275,
281; Public Clearing House v. Coyne, 194 U. S. 497, 508;
Hoke v. United States, 227 U. S. 308, 322; Near v. Minne-
sota, 283 U. S. 697, 716; Chaplinsky v. New Hampshire,
315 U. S. 568, 571-572; Hannegan v. Esquire, Inc., 327
U. S. 146, 158; Winters v. New York, 333 U. S. 507, 510;
Beauharnais v. Illinois, 343 U. S. 250, 266.°

The guaranties of freedom of expression * in effect in 10
of the 14 States which by 1792 had ratified the Constitu-
tion, gave no absolute protection for every utterance.
Thirteen of the 14 States provided for the prosecution
of libel,™* and all of those States made either blasphemy
or profanity, or both, statutory crimes.’? As early as
1712, Massachusetts made it criminal to publish “any
filthy, obscene, or profane song, pamphlet, libel or mock
sermon” in imitation or mimicking of religious services.
Acts and Laws of the Province of Mass. Bay, c. CV, § 8
(1712), Mass. Bay Colony Charters & Laws 399 (1814).
Thus, profanity and obscenity were related offenses.

In light of this history, it is apparent that the uncondi-
tional phrasing of the First Amendment was not intended
to protect every utterance. This phrasing did not pre-
vent this Court from concluding that libelous utterances
are not within the area of constitutionally protected
speech. Beauharnais v. Illinois, 343 U. S. 250, 266. At
the time of the adoption of the First Amendment, obscen-
ity law was not as fully developed as libel law, but there
is sufficiently contemporaneous evidence to show that
obscenity, too, was outside the protection intended for
speech and press.”

The protection given speech and press was fashioned
to assure unfettered interchange of ideas for the bring-
ing about of political and social changes desired by the
people. This objective was made explicit as early as
1774 in a letter of the Continental Congress to the
inhabitants of Quebec:

“The last right we shall mention, regards the free-
dom of the press. The importance of this consists,
besides the advancement of truth, science, morality,
and arts in general, in its diffusion of liberal senti-
ments on the administration of Government, its ready
communication of thoughts between subjects, and
its consequential promotion of union among them,
whereby oppressive officers are shamed or intimi-
dated, into more honourable and just modes of con-
ducting affairs.” 1 Journals of the Continental
Congress 108 (1774).

All ideas having even the slightest redeeming social
importance—unorthodox ideas, controversial ideas, even
ideas hateful to the prevailing climate of opinion—have
the full protection of the guaranties, unless excludable
because they encroach upon the limited area of more
important interests. But implicit in the history of the
First Amendment is the rejection of obscenity as utterly
without redeeming social importance. This rejection for
that reason is mirrored in the universal judgment that
obscenity should be restrained, reflected in the interna-
tional agreement of over 50 nations,” in the obscenity
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laws of all of the 48 States, and in the 20 obscenity laws
enacted by the Congress from 1842 to 1956." This is the
same judgment expressed by this Court in Chaplinsky v.
New Hampshire, 315 U. S. 568, 571-572:

“. .. There are certain well-defined and narrowly
limited classes of speech, the prevention and pun-
ishment of which have never been thought to raise
any Constitutional problem. These include the
lewd and obscene . . . . It has becn well observed
that such utterances are no essential part of any
exposition of ideas, and are of such slight social value
as a step to truth that any benefit that may be
derived from them is clearly outweighed by the social
interest in order and morality. . . .” (Emphasis
added.)

We hold that obscenity is not within the area of consti-
tutionally protected speech or press.

It is strenuously urged that these obscenity statutes
offend the constitutional guaranties because they punish
incitation to impure sexual thoughts, not shown to be
related to any overt antisocial conduct which is or may
be incited in the persons stimulated to such thoughts.
In Roth, the trial judge instructed the jury: “The words
‘obscene, lewd and lascivious’ as used in the law, signify
that form of immorality which has relation to sexual
impurity and has a tendency to excite lustful thoughts.”
(Emphasis added.) In Alberts, the trial judge applied
the test laid down in People v. Wepplo, 78 Cal. App. 2d
Supp. 959, 178 P. 2d 853, namely, whether the material
has “a substantial tendency to deprave or corrupt its
readers by inciting lascivious thoughts or arousing lustful
desires.” (Emphasis added.) Itisinsisted that the con-
stitutional guaranties are violated because convictions
may be had without proof either that obscene material
will perceptibly create a clear and present danger of anti-
social conduct,' or will probably induce its recipients to
such conduct.” But, in light of our holding that obscen-
ity is not protected speech, the complete answer to this
argument is in the holding of this Court in Beauharnais v.
Illinots, supra, at 266:

“Libelous utterances not being within the area of
constitutionally protected speech, it is unnecessary,
either for us or for the State courts, to consider the
issues behind the phrase ‘clear and present danger.’
Certainly no one would contend that obscene speech,
for example, may be punished only upon a showing
of such circumstances. Libel, as we have seen, is
in the same class.”

However, sex and obscenity are not synonymous.
Obscene material is material which deals with sex in a
manner appealing to prurient interest.® The portrayal
of sex, e. g., in art, literature and scientific works,” is not
itself sufficient reason to deny inaterial the constitutional
protection of freedom of speech and press. Sex, a great
and mysterious motive force in human life, has indis-
putably been a subject of absorbing interest to mankind
through the ages; it is one of the vital problems of human
interest and public concern. As to all such problems,
this Court said in Thornhill v. Alabama, 310 U. S. 88,
101-102:
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“The freedom of speech and of the press guaran-
teed by the Constitution embraces at the least the
liberty to discuss publicly and truthfully all matters
of public concern without previous restraint or fear
of subsequent punishment. The exigencies of the
colonial period and the efforts to secure freedom from
oppressive administration developed a broadened
conception of these liberties as adequate to supply
the public need for information and education with
respect to the significant issues of the times. . . .
Freedom of discussion, if it would fulfill its historic
function in this nation, must embrace all issues about
which information is needed or appropriate to
enable the members of society to cope with the
exigencies of their period.” (Emphasis added.)

The fundamental freedoms of speech and press have
contributed greatly to the development and well-being of
our free society and are indispensable to its continued
growth.* Ceaseless vigilance is the watchword to pre-
vent their erosion by Congress or by the States. The
door barring federal and state intrusion into this area
cannot be left ajar; it must be kept tightly closed and
opened only the slightest crack necessary to prevent
encroachment upon more ihnportant interests® It is
therefore vital that the standards for judging obscenity
safeguard the protection of freedom of speech and press
for material which does not treat sex in a manner appeal-
ing to prurient interest.

The early leading standard of obscenity allowed mate-
rial to be judged merely by the effect of an isolated
excerpt upon particularly susceptible persons. Regina v.
Hicklin, [1868] L. R. 3 Q. B. 360.* Some American
courts adopted this standard * but later decisions have
rejected it and substituted this test: whether to the aver-
age person, applying contemporary community standards,
the dominant theme of the material taken as a whole
appeals to prurient interest.® The Hicklin test, judging
obscenity by the effect of isolated passages upon the most
susceptible persons, might well encompass material legiti-
mately treating with sex, and so it must be rejected as
unconstitutionally restrictive of the freedoms of speech
and press. On the other hand, the substituted standard
provides safeguards adequate to withstand the charge of
constitutional infirmnity.

Both trial courts below sufficiently followed the proper
standard. Both courts used the proper definition of
obscenity. In addition, in the Alberts case, in ruling on
a motion to dismiss, the trial judge indicated that, as the
trier of facts, he was judging each item as a whole as it
would affect the normal person.” and in Roth, the trial
judge instructed the jury as follows:

“. .. The test is not whether it would arouse
sexual desires or sexual inpure thoughts in those
comprising a particular segient of the community,
the young, the immature or the highly prudish or
would leave another segment, the scientific or highly
educated or the so-called worldly-wise and sophisti-
cated indifferent and unmoved. . . .

“The test in each case is the effect of the book,
picture or publication considered as a whole, not
upon any particular class, but upon all those whom it
is likely to reach. In other words, you determine

its impact upon the average person in the commu-
nity. The books, pictures and circulars must be
judged as a whole, in their entire context, and you
are not to consider detached or separate portions in
reaching a conclusion. You judge the circulars,
pictures and publications which have been put in
evidence by present-day standards of the community.
You may ask yourselves does it offend the com-
mon conscience of the community by present-day
standards.

“In this case, ladies and gentlemen of the jury,
you and you alone are the exclusive judges of what
the common conscience of the community is, and in
determining that conscience you are to consider the
community as a whole, young and old, educated and
uneducated, the religious and the irreligious—men,
women and children.”

It is argued that the statutes do not provide reason-
ably ascertainable standards of guilt and therefore violate
the constitutional requirements of due process. Winters
v. New York, 333 U. S. 507. The federal obscenity stat-
ute makes punishable the mailing of material that is
“obscene, lewd, lascivious, or filthy . . . or other pub-
lication of an indecent character.”? The California
statute makes punishable, inter alia, the keeping for sale
or advertising material that is “obscene or indecent.”
The thrust of the argument is that these words are not
sufficiently precise because they do not mean the same
thing to all people, all the time, everywhere.

Many decisions have recognized that these terms of
obscenity statutes are not precise.® This Court, how-
ever, has consistently held that lack of precision is not
itself offensive to the requirements of due process.
“. .. [T]he Constitution does not require iinpossible
standards”; all that is required is that the language “con-
veys sufficiently definite warning as to the proscribed
conduct when measured by common understanding and
practices. ...” United States v. Petrillo, 332 U.S. 1, 7-8.
These words, applied according to the proper standard for
judging obscenity, already discussed, give adequate warn-
ing of the conduct proscribed and mark “. . . boundaries
sufficiently distinct for judges and juries fairly to admin-
ister the law . . . . That there may be marginal cases in
which it is difficult to determine the side of the line on
which a particular fact situation falls is no sufficient reason
to hold the language too ambiguous to define a criminal
offense. . . .” Id., at 7. See also United States v. Har-
riss, 347 U. S. 612, 624, n. 15; Boyce Motor Lines, Inc. v.
United States, 342 U. 8. 337, 340; United States v. Ragen,
314 U. S. 513, 523-524; United States v. Wurzbach, 280
U. S. 396; Hygrade Provision Co. v. Sherman, 266 U. S.
497; Fox v. Washington, 236 U. S. 273; Nash v. United
States, 229 U. S. 373.»

In summary, then, we hold that these statutes, applied
according to the proper standard for judging obscenity,
do not offend constitutional safeguards against convic-
tions based upon protected material, or fail to give men
in acting adequate notice of what is prohibited.

Roth’s argument that the federal obscenity statute
unconstitutionally encroaches upon the powers reserved
by the Ninth and Tenth Amendments to the States and




to the people to punish speech and press where offensive
to decency and morality is hinged upon his contention
that obscenity is expression not excepted from the sweep
of the provision of the First Amendment that “Congress
shall make no law . . . abridging the freedom of speech,
or of the press . . . .” (Emphasis added.) That argu-
ment falls in light of our holding that obscenity is not
expression protected by the First Amendment.* We
therefore hold that the federal obscenity statute punish-
ing the use of the mails for obscene material is a proper
exercise of the postal power delegated to Congress by
Art. I, §8,cl. 7.2 In United Public Workers v. Mitchell,
330 U. S. 75, 95-96, this Court said:

“ .. The powers granted by the Constitution to
the Federal Government are subtracted from the
totality of sovereignty originally in the states and
the people. Therefore, when objection is made that
the exercise of a federal power infringes upon rights
reserved by the Ninth and Tenth Amendments, the
inquiry must be directed toward the granted power
under which the action of the Union was taken. If
granted power is found, necessarily the objection of
invasion of those rights, reserved by the Ninth and
Tenth Amendments, must fail. . . .’

Alberts argues that because his was a mail-order busi-
ness, the California statute is repugnant to Art. I, § 8,¢l. 7,
under which the Congress allegedly pre-empted the reg-
ulatory field by enacting the federal obscenity statute
punishing the mailing or advertising by mail of obscene
material. The federal statute deals only with actual
mailing; it does not eliminate the power of the state to
punish “keeping for sale” or “advertising” obscene mate-
rial. The state statute in no way imposes a burden or
interferes with the federal postal functions. “. .. The
decided cases which indicate the limits of state regulatory
power in relation to the federal mail service involve situa-
tions where state regulation involved a direct, physical
interference with federal activities under the postal power
or some direct, immediate burden on the performance of
the postal functions. . . .” Ratlway Mail Assn. v. Cors,
326 U. S. 88, 96.

The judgments are

Affirmed.

MR. CHIEF JusTICE WARREN, concurring in the result.

I agree with the result reached by the Court in these
cases, but, because we are operating in a field of expres-
sion and because broad language used here may eventu-
ally be applied to the arts and sciences and freedom of
communication generally, I would limit, our decision to
the facts before us and to the validity of the statutes in
question as applied.

Appellant Alberts was charged with wilfully, unlaw-
fully and lewdly disseminating obscene matter. Obscen-
ity has been construed by the California courts to mean
having a substantial tendency to corrupt by arousing
lustful desires. People v. Wepplo, 78 Cal. App. 2d
Supp. 959, 178 P. 2d 853. Petitioner Roth was indicted
for unlawfully, wilfully and knowingly mailing obscene
material that was calculated to corrupt and debauch the
minds and morals of those to whom it was sent. Each
was accorded all the protections of a criminal trial.
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Among other things, they contend that the statutes under
which they were convicted violate the constitutional guar-
antees of freedom of speech, press and communication.

That there is a social problem presented by obscenity
is attested by the expression of the legislatures of the
forty-eight States as well as the Congress. To recognize
the existence of a problem, however, does not require that
we sustain any and all measures adopted to meet that
problem. The history of the application of laws designed
to suppress the obscene demonstrates convincingly that
the power of government can be invoked under them
against great art or literature, scientific treatises, or works
exciting social controversy. Mistakes of the past prove
that there is a strong countervailing interest to be con-
sidered in the freedoms guaranteed by the First and
Fourteenth Amendments.

The line dividing the salacious or pornographic from
literature or science is not straight and unwavering.
Present laws depend largely upon the effect that the mate-
rials may have upon those who receive them. It is mani-
fest that the same object may have a different impact,
varying according to the part of the community it reached.
But there is niore to these cases. It is not the book that
is on trial; it is a person. The conduct of the defendant
is the central issue, not the obscenity of a book or picture.
The nature of the materials is, of course, relevant as an
attribute of the defendant’s conduct, but the materials are
thus placed in context from which they draw color and
character. A wholly different result might be reached
in a different setting.

The personal element in these cases is seen most
strongly in the requirement of scienter. Under the Cali-
fornia law, the prohibited activity must be done “wilfully
and lewdly.” The federal statute limits the crime to acts
done “knowingly.” In his charge to the jury, the district
judge stated that the matter must be “calculated” to cor-
rupt or debauch. The defendants in both these cases
were engaged in the business of purveying textual or
graphic matter openly advertised to appeal to the erotic
interest of their customers. They were plainly engaged
in the commercial exploitation of the morbid and shame-
ful craving for materials with prurient effect. I believe
that the State and Federal Governments can constitu-
tionally punish such conduct. That is all that these cases
present to us, and that is all we need to decide.

I agree with the Court’s decision in its rejection of the
other contentions raised by these defendants.

MR. JusTice HARLAN, concurring in the result in No. 61,
and dissenting in No. 582.

I regret not to be able to join the Court’s opinion. I
cannot do so because I find lurking beneath its disarming
generalizations a number of problems which not only
leave me with serious misgivings as to the future effect
of today’s decisions, but which also, in my view, call for
different results in these two cases.

I.

My basic difficulties with the Court’s opinion are three-
fold. First, the opinion paints with such a broad brush
that I fear it may result in a loosening of the tight reins
which state and federal courts should hold upon the
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enforcement of obscenity statutes. Second, the Court
fails to discriminate between the different factors which,
in my opinion, are involved in the constitutional adjudi-
cation of state and federal obscenity cases. Third, rele-
vant distinctions between the two obscenity statutes here
involved, and the Court’s own definition of “obscenity,”
are ignored.

In final analysis, the problem presented by these cases
is how far, and on what terms, the state and federal gov-
ernments have power to punish individuals for dissemi-
nating books considered to be undesirable because of their
nature or supposed deleterious effect upon human con-
duct. Proceeding from the premise that “no issue is
presented in either case, concerning the obscenity of the
material involved,” the Court finds the “dispositive ques-
tion” to be “whether obscenity is utterance within the
area of protected speech and press,” and then holds that
“obscenity” is not so protected because it is “utterly with-
out redeeming social importance.” This sweeping for-
mula appears to me to beg the very question before us.
The Court seems to assume that “obscenity” is a peculiar
genus of “speech and press,” which is as distinet, recog-
nizable, and classifiable as poison ivy is among other
plants. On this basis the constitutional question before
us simply becomes, as the Court says, whether “obscen-
ity,” as an abstraction, is protected by the First and
Fourteenth Amendments, and the question whether a
particular book may be suppressed becomes & mere mat-
ter of classification, of “fact,” to be entrusted to a fact-
finder and insulated from independent constitutional judg-
ment. But surely the problem cannot be solved in such
a generalized fashion. Every communication has an indi-
viduality and “value” of its own. The suppression of a
particular writing or other tangible form of expression
is, therefore, an individual matter, and in the nature
of things every such suppression raises an individual
constitutional problem, in which a reviewing court
must determine for itself whether the attacked expression
is suppressable within constitutional standards. Since
those standards do not readily lend themselves to gen-
eralized definitions, the constitutional problem in the last
analysis becomes one of particularized judgments which
appellate courts must make for themselves.

I do not think that reviewing courts can escape this
responsibility by saying that the trier of the facts, be it a
jury or a judge, has labeled the questioned matter as
“obscene,” for, if “obscenity” is to be suppressed, the
question whether a particular work is of that character
involves not really an issue of fact but a question of con-
stitutional judgment of the most sensitive and delicate
kind. Many juries might find that Joyce’s “Ulysses” or
Bocaccio’s “Decameron” was obscene, and yet the con-
viction of a defendant for selling either book would raise,
for me, the gravest constitutional problems, for no such
verdict could convince me, without more, that these books
are “utterly without redeeming social importance.” In
short, I do not understand how the Court can resolve the
constitutional problems now before it without making its
own independent judgment upon the character of the
material upon which these convictions were based. I am
very much afraid that the broad manner in which the
Court has decided these cases will tend to obscure the
peculiar responsibilities resting on state and federal courts

in this field and encourage them to rely on easy labeling
and jury verdicts as a substitute for facing up to the tough
individual problems of constitutional judgment involved
in every obscenity case.

My second reason for dissatisfaction with the Court’s
opinion is that the broad strides with which the Court has
proceeded has led it to brush aside with perfunctory ease
the vital constitutional considerations which, in my opin-
ion, differentiate these two cases. It does not seem to
matter to the Court that in one case we balance the power
of a State in this field against the restrictions of the Four-
teenth Amendment, and in the other the power of the
Federal Government against the limitations of the First
Amendment. I deal with this subject more particularly
later.

Thirdly, the Court has not been bothered by the fact
that the two cases involve different statutes. In Cali-
fornia the book must have a “tendency to deprave or
corrupt its readers’ ; under the federal statute it must tend
“to stir sexual impulses and lead to sexually impure
thoughts.”* The two statutes do not seem to me to pre-
sent the same problems. Yet the Court compounds con-
fusion when it superimposes on these two statutory defini-
tions a third, drawn from the American Law Institute's
Model Penal Code, Tentative Draft No. 6: “A thing is
obscene if, considered as a whole, its predominant appeal
is to prurient interest.” The bland assurance that this
definition is the same as the ones with which we deal flies
in the face of the authors’ express rejection of the “deprave
and corrupt” and “sexual thoughts” tests:

“Obscenity [in the Tentative Draft] is defined in
terms of material which appeals predominantly to
prurient interest in sexual matters and which goes
beyond customary freedom of expression in these
matters. We reject the prevailing test of tendency
to arouse lustful thoughts or desires because it is
unrealistically broad for a society that plainly toler-
ates a great deal of erotic interest in literature, adver-
tising, and art, and because regulation of thought or
desire, unconnected with overt misbehavior, raises
the most acute constitutional as well as practical dif-
ficulties. We likewise reject the common definition
of obscene as that which ‘tends to corrupt or debase.’
If this means anything different from tendency to
arouse lustful thought and desire, it suggests that
change of character or actual misbehavior follows
from contact with obscenity. Evidence of such
consequences is lacking . . . . On the other hand,
‘appeal to prurient interest’ refers to qualities of the
material itself: the capacity to attract individuals
eager for a forbidden look . .. .”?

As this passage makes clear, there is a significant dis-
tinction between the definitions used in the prosecutions
before us, and the American Law Institute formula. If,
therefore, the latter is the correct standard, as my Brother
BRENNAN elsewhere intimates,® then these convictions
should surely be reversed. Instead, the Court merely
assimilates the various tests into one indiscriminate
potpourri.

I now pass to the consideration of the two cases
before us.




IT1.

I concur in the judgment of the Court in No. 61,
Alberts v. California.

The question in this case is whether the defendant was
deprived of liberty without due process of law when he
was convicted for selling certain materials found by the
judge to be obscene because they would have a “tendency
to deprave or corrupt its readers by exciting lascivious
thoughts or arousing lustful desire.”

In judging the constitutionality of this conviction, we
should remember that our function in reviewing state
judgments under the Fourteenth Amendment is a narrow
one. We do not decide whether the policy of the State
is wise, or whether it is based on assumptions scientifically
substantiated. We can inquire only whether the state
action so subverts the fundamental liberties implicit in
the Due Process Clause that it cannot be sustained as a
rational exercise of power. See Jackson, J., dissenting in
Beauharnais v. Illinois, 343 U. S. 250, 287. The States’
power to make printed words criminal is, of course, con-
fined by the Fourteenth Amendment, but only insofar as
such power is inconsistent with our concepts of “ordered
liberty.” Palko v. Connecticut, 302 U. S. 319, 324-325.

What, then, is the purpose of this California statute?
Clearly the state legislature has made the judgment that
printed words can “deprave or corrupt” the reader—that
words can incite to antisocial or immoral action. The
assumption seems to be that the distribution of certain
types of literature will induce criminal or immoral sexual
conduct. It is well known, of course, that the validity
of this assumption is a matter of dispute among critics,
sociologists, psychiatrists, and penologists. There is a
large school of thought, particularly in the scientific com-
munity, which denies any causal connection between the
reading of pornography and immorality, crime, or delin-
quency. Others disagree. Clearly it is not our function
to decide this question. That function belongs to the
state legislature. Nothing in the Constitution requires
California to accept as truth the most advanced and
sophisticated psychiatric opinion. It seems to me clear
that it is not irrational, in our present state of knowledge,
to consider that pornography can induce a type of
sexual conduct which a State may deem obnoxious to the
moral fabric of society. In fact the very division of
opinion on the subject counsels us to respect the choice
made by the State.

Furthermore, even assuming that pornography cannot
be deemed ever to cause, in an immediate sense, criminal
sexual conduct, other interests within the proper cog-
nizance of the States may be protected by the prohibition
placed on such materials. The State can reasonably draw
the inference that over a long period of time the indis-
criminate dissemination of materials, the essential char-
acter of which is to degrade sex, will have an eroding effect
on moral standards. And the State has a legitimate
interest in protecting the privacy of the home against
invasion of unsolicited obscenity.

Above all stands the realization that we deal here with
an area where knowledge is small, data are insufficient, and
experts are divided. Since the domain of sexual morality
is pre-eminently a matter of state concern, this Court
should be slow to interfere with state legislation calcu-
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lated to protect that morality. It seems to me that noth-
ing in the broad and flexible command of the Due Process
Clause forbids California to prosecute one who sells books
whose dominant tendency might be to “deprave or cor-
rupt” areader. I agree with the Court, of course, that the
books must be judged as a whole and in relation to the
normal adult reader.

What has been said, however, does not dispose of the
case. It still remains for us to decide whether the state
court’s determination that this material should be sup-
pressed is consistent with the Fourteenth Amendment;
and that, of course, presents a federal question as to which
we, and not the state court, have the ultimate respon-
sibility. And so, in the final analysis, I concur in the
judgment because, upon an independent perusal of the
material involved, and in light of the considerations dis-
cussed above, I cannot say that its suppression would so
interfere with the communication of “ideas” in any proper
sense of that term that it would offend the Due Process
Clause. I therefore agree with the Court that appellant’s
conviction must be affirmed.

II1.

I dissent in No. 582, Roth v. United States.

We are faced here with the question whether the federal
obscenity statute, as construed and applied in this case,
violates the First Amendment to the Constitution. To
me, this question is of quite a different order than one
where we are dealing with state legislation under the
Fourteenth Amendment. I do not think it follows that
state and federal powers in this area are the same,
and that just because the State may suppress a particular
utterance, it is automatically permissible for the Federal
Government to do the same. I agree with Mr. Justice
Jackson that the historical evidence does not bear out
the claim that the Fourteenth Amendment “incorporates”
the First in any literal sense. See Beauharnais v. Illinots,
supra. But laying aside any consequences which might
flow from that conclusion, cf. Mr. Justice Holmes in Git-
low v. New York, 268 U. S. 652, 672,* I prefer to rest my
views about this case on broader and less abstract grounds.

The Constitution differentiates between those areas of
human conduct subject to the regulation of the States and
those subject to the powers of the Federal Government.
The substantive powers of the two governments, in many
instances, are distinct.  And in every case where we are
called upon to balance the interest in free expression
against other interests, it seemns to me important that we
should keep in the forefront the question of whether those
other interests are state or federal. Since under our con-
stitutional scheme the two are not necessarily equivalent,
the balancing process must needs often produce different
results. Whether a particular limitation on speech or
press is to be upheld because it subserves a paramount
governmental interest must, to a large extent, I think,
depend on whether that government has, under the Con-
stitution, a direct substantive interest, that is, the power
to act, in the particular area involved.

The Federal Government has, for example, power to
restrict seditious speech directed against it, because that
Government certainly has the substantive authority to
protect itself against revolution. Cf. Pennsylvania v.
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Nelson, 350 U. S. 497. But in dealing with obscenity we
are faced with the converse situation, for the interests
which obscenity statutes purportedly protect are pri-
marily entrusted to the care, not of the Federal Govern-
ment, but of the States. Congress has no substantive
power over sexual morality. Such powers as the Federal
Government has in this field are but incidental to its other
powers, here the postal power, and are not of the same
nature as those possessed by the States, which bear direct
responsibility for the protection of the local moral fabric.®
What Mr. Justice Jackson said in Beauharnais, supra,
343 U. S, at 294-295, about criminal libel is equally true
of obscenity:

“The inappropriateness of a single standard for
restricting State and Nation is indicated by the dis-
parity between their functions and duties in relation
to those freedoms. Criminality of defamation is
predicated upon power either to protect the private
right to enjoy integrity of reputation or the public
right to tranquillity. Neither of these are objects
of federal cognizance except when necessary to
the accomplishment of some delegated power .
When the Federal Government puts liberty of press
in one scale, it has a very limited duty to personal
reputation or local tranquillity to weigh against it
in the other. But state action affecting speech or
press can and should be weighed against and recon-
ciled with these conflicting social interests.”

Not only is the federal interest in protecting the Nation
against pornography attenuated, but the dangers of fed-
eral censorship in this field are far greater than anything
the States may do. It has often been said that one of the
great strengths of our federal system is that we have, in
the forty-eight States, forty-eight experimental social
laboratories. ‘“State statutory law reflects predominantly
this capacity of a legislature to introduce novel techniques
of social control. The federal system has the immense
advantage of providing forty-eight separate centers for
such experimentation.”* Different States will have dif-
ferent attitudes toward the same work of literature. The
same book which is freely read in one State might be
classed as obscene in another.” And it seems to me that
no overwhelming danger to our freedom to experiment
and to gratify our tastes in literature is likely to result
from the suppression of a borderline book in one of the
States, so long as there is no uniform nation-wide suppres-
sion of the book, and so long as other States are free to
experiment with the same or bolder books.

Quite a different situation is presented, however, where
the Federal Government imposes the ban. The danger is
perhaps not great if the people of one State, through their
legislature, decide that “Lady Chatterley’s Lover” goes so
far beyond the acceptable standards of candor that it will
be deemed offensive and non-sellable, for the State next
door is still free to make its own choice. At least we do
not have one uniform standard. But the dangers to
free thought and expression are truly great if the Fed-
eral Government imposes a blanket ban over the Nation
on such a book. The prerogative of the States to dif-
fer on their ideas of morality will be destroyed, the
ability of States to experiment will be stunted. The fact

that the people of one State cannot read some of the works
of D. H. Lawrence seems to me, if not wise or desirable,
at least acceptable. But that no person in the United
States should be allowed to do so seems to me to be
intolerable, and violative of both the letter and spirit
of the First Amendment.

I judge this case, then, in view of what I think is the
attenuated federal interest in this field, in view of the very
real danger of a deadening uniformity which can result
from nation-wide federal censorship, and in view of the
fact that the constitutionality of this conviction must be
weighed against the First and not the Fourteenth Amend-
ment. So viewed, I do not think that this conviction
can be upheld. The petitioner was convicted under a
statute which, under the judge’s charge,® makes it criminal
to sell books which “tend to stir sexual impulses and
lead to sexually impure thoughts.” I cannot agree that
any book which tends to stir sexual impulses and lead
to sexually impure thoughts necessarily is “utterly with-
out redeeming social importance.” Not only did this
charge fail to measure up to the standards which I under-
stand the Court to approve, but as far as I can see, much
of the great literature of the world could lead to convic-
tion under such a view of the statute. Moreover, in no
event do I think that the limited federal interest in this
area can extend to mere “thoughts.” The Federal Gov-
ernment has no business, whether under the postal or
commerce power, to bar the sale of books because they
might lead to any kind of “thoughts.” ®

It is no answer to say, as the Court does, that obscenity
is not protected speech. The point is that this statute,
as here construed, defines obscenity so widely that it
encompasses matters which might very well be protected
speech. I do not think that the federal statute can be
constitutionally construed to reach other than what the
Government has termed as “hard-core” pornography.
Nor do I think the statute can fairly be read as directed
only at persons who are engaged in the business of cater-
ing to the prurient minded, even though their wares fall
short of hard-core pornography. Such a statute would
raise constitutional questions of a different order. That
being so, and since in my opinion the material here
involved cannot be said to be hard-core pornography, I
would reverse this case with instructions to dismiss the
indictment.

MR. JusTicE Doucgras, with whom MR. JusTice BLack
concurs, dissenting.

When we sustain these convictions, we make the
legality of a publication turn on the purity of thought
which a book or tract instills in the mind of the reader.
I do not think we can approve that standard and be faith-
ful to the command of the First Amendment, which by
its terms is a restraint on Congress and which by the
Fourteenth is a restraint on the States.

In the Roth case the trial judge charged the jury that
the statutory words ‘“obscene, lewd and lascivious”
describe “that form of immorality which has relation to
sexual impurity and has a tendency to excite lustful
thoughts.” He stated that the term “filthy” in the
statute pertains “to that sort of treatment of sexual
matters in such a vulgar and indecent way, so that it tends



to arouse a feeling of disgust and revulsion.” He went
on to say that the material “must be calculated to cor-
rupt and debauch the minds and morals” of “the average
person in the community,” not those of any particular
class. “You judge the circulars, pictures and publica-
tions which have been put in evidence by present-day
standards of the community. You may ask yourselves
does it offend the common conscience of the community
by present-day standards.”

The trial judge who, sitting without a jury, heard the
Alberts case and the appellate court that sustained the
judgment of conviction, took California’s definition of
“obscenity’” from People v. Wepplo, 78 Cal. App. 2d Supp.
959, 961, 178 P. 2d 853, 855. That case held that a book
is obscene “if it has a substantial tendency to deprave
or corrupt its readers by inciting lascivious thoughts or
arousing lustful desire.”

By these standards punishment is inflicted for thoughts
provoked, not for overt acts nor antisocial conduct.
This test cannot be squared with our decisions under the
First Amendment. Even the ill-starred Dennis case
conceded that speech to be punishable must have some
relation to action which could be penalized by gov-
ernment. Dennis v. United States, 341 U. S. 494, 502-
511. Cf. Chafee, The Blessings of Liberty (1956), p. 69.
This issue cannot be avoided by saying that obscenity is
not protected by the First Amendment. The question
remains, what is the constitutional test of obscenity?

The tests by which these convictions were obtained
require only the arousing of sexual thoughts. Yet the
arousing of sexual thoughts and desires happens every
day in normal life in dozens of ways. Nearly 30 years
ago a questionnaire sent to college and normal school
women graduates asked what things were most stimulat-
ing sexually. Of 409 replies, 9 said “music”; 18 said
“pictures”; 29 said “dancing”; 40 said “drama”; 95 said
“books”; and 218 said “man.” Alpert, Judicial Censor-
ship of Obscene Literature, 52 Harv. L. Rev. 40, 73.

The test of obscenity the Court endorses today gives the
censor free range over a vast domain. To allow the State
to step in and punish mere speech or publication that the
judge or the jury thinks has an undesirable impact on
thoughts but that is not shown to be a part of unlawful
action is drastically to curtail the First Amendment. As
recently stated by two of our outstanding authorities on
obscenity, “The danger of influencing a change in the
current moral standards of the community, or of shocking
or offending readers, or of stimulating sex thoughts or
desires apart from objective conduct, can never justify
the losses to society that result from interference with
literary freedom.” Lockhart & McClure, Literature,
The Law of Obscenity, and the Constitution, 38 Minn.
L. Rev. 295, 387.

If we were certain that impurity of sexual thoughts
impelled to action, we would be on less dangerous ground
in punishing the distributors of this sex literature. But
it is by no means clear that obscene literature, as so
defined, is a significant factor in influencing substantial
deviations from the community standards.

“There are a number of reasons for real and sub-
stantial doubts as to the soundness of that hypoth-
esis. (1) Scientific studies of juvenile delinquency
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demonstrate that those who get into trouble, and
are the greatest concern of the advocates of censor-
ship, are far less inclined to read than those who do
not become delinquent. The delinquents are gen-
erally the adventurous type, who have little use for
reading and other non-active entertainment. Thus,
even assuming that reading sometimes has an adverse
effect upon moral conduct, the effect is not likely to
be substantial, for those who are susceptible seldom
read. (2) Sheldon and Eleanor Glueck, who are
among the country’s leading authorities on the treat-
ment and causes of juvenile delinquency, have
recently published the results of a ten year study
of its causes. They exhaustively studied approxi-
mately 90 factors and influences that might lead to
or explain juvenile delinquency, but the Gluecks
gave no consideration to the type of reading material,
if any, read by the delinquents. This is, of course,
consistent with their finding that delinquents read
very little. When those who know so much about
the problem of delinquency among youth—the very
group about whom the advocates of censorship are
most concerned—conciude that what delinquents
read has so little effect upon their conduct that it is
not worth investigating in an exhaustive study of
causes, there is good reason for serious doubt con-
cerning the basic hypothesis on which obscenity
censorship is defended. (3) The many other influ-
ences in society that stimulate sexual desire are so
much more frequent in their influence, and so much
more potent in their effect, that the influence of read-
ing is likely, at most, to be relatively insignificant in
the composite of forces that lead an individual into
conduct deviating from the community sex stand-
ards. The Kinsey studies show the minor degree to
which literature serves as a potent sexual stimulant.
And the studies demonstrating that sex knowledge
seldom results from reading indicates [sic] the rela-
tive unimportance of literature in sex thoughts as
compared with other factors in society.” Lockhart &
McClure, op. cit. supra, pp. 385-386.

The absence of dependable information on the effect
of obscene literature on human conduct should make us
wary. It should put us on the side of protecting society’s
interest in literature, except and unless it can be said that
the particular publication has an impact on action that
the government can control.

As noted, the trial judge in the Roth case charged the
jury in the alternative that the federal obscenity statute
outlaws literature dealing with sex which offends “the
common conscience of the community.” That stand-
ard is, in my view, more inimical still to freedom of
expression,

The standard of what offends “the common conscience
of the community” conflicts, in my judgment, with the
command of the First Amendment that “Congress shall
make no law . . . abridging the freedom of speech, or
of the press.” Certainly that standard would not be an
acceptable one if religion, economics, politics or philos-
ophy were involved. How does it become a constitu-
tional standard when literature treating with sex is
concerned?
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Any test that turns on what is offensive to the com-
munity’s standards is too loose, too capricious, too
destructive of freedom of expression to be squared with
the First Amendment. Under that test, juries can censor,
suppress, and punish what they don’t like, provided the
matter relates to “sexual impurity” or has a tendency “to
excite lustful thoughts.” This is community censorship
in one of its worst forms. It creates a regime where in
the battle between the literati and the Philistines, the
Philistines are certain to win. If experience in this field
teaches anything, it is that “censorship of obscenity has
almost always been both irrational and indiscriminate.”
Lockhart & MecClure, op. cit. supra, at 371. The test
adopted here accentuates that trend.

I assume there is nothing in the Constitution which
forbids Congress from using its power over the mails to
proscribe conduct on the grounds of good morals, No
one would suggest that the First Amendment permits
nudity in public places, adultery, and other phases of
sexual misconduct.

I can understand (and at times even sympathize) with
programs of civic groups and church groups to protect
and defend the existing moral standards of the commu-
nity. I can understand the motives of the Anthony
Comstocks who would impose Victorian standards on the
community. When speech alone is involved, I do not
think that government, consistently with the First
Amendment, can become the sponsor of any of these
movements. I do not think that government, con-
sistently with the First Amendment, can throw its weight
behind one school or another. Government should be
concerned with antisocial conduct, not with utterances.
Thus, if the First Amendment guarantece of freedom of
speech and press is to mean anything in this field, it must
allow protests even against the moral code that the
standard of the day sets for the community. In other
words, literature should not be suppressed merely because
it offends the moral code of the censor.

The legality of a publication in this country should
never be allowed to turn either on the purity of thought
which it instills in the mind of the reader or on the degree
to which it offends the community conscience. By
either test the role of the censor is exalted, and society’s
values in literary freedomn are sacrificed.

The Court today suggests a third standard. It defines
obscene material as that “which deals with sex in a man-
ner appealing to prurient interest.” * Like the standards
applied by the trial judges below, that standard does not
require any nexus between the literature which is pro-
hibited and action which the legislature can regulate or
prohibit. Under the First Amendment, that standard
is no more valid than those which the courts below
adopted.

I do not think that the problem can be resolved by the
Court's statement that “obscenity is not expression pro-
tected by the First Amendment.” With the exception of
Beauharnais v. Illinois, 343 U. S. 250, none of our cases
has resolved problems of free speech and free press by
placing any form of expression beyond the pale of the
absolute prohibition of the First Amendment. Unlike
the law of libel, wrongfully relied on in Beauharnais, there
is no special historical evidence that literature dealing

with sex was intended to be treated in a special manner by
those who drafted the First Amendment. In fact, the
first reported court decision in this country involving
obscene literature was in 1821, Lockhart & McClure,
op. cit. supra, at 324, n. 200. I reject too the implication
that problems of freedom of speech and of the press are
to be resolved by weighing against the values of free
expression, the judgment of the Court that a particular
form of that expression has “no redeeming social im-
portance.” The First Amendment, its prohibition in
terms absolute, was designed to preclude courts as well
as legislatures from weighing the values of speech against
silence. The First Amendment puts free speech in the
preferred position.

Freedom of expression can be suppressed if, and to the
extent that, it is so closely brigaded with illegal action as
to be an inseparable part of it. Giboney v. Empire Stor-
age Co., 336 U. S. 490, 498; Labor Board v. Virginia Power
Co., 314 U. S, 469, 477-478. As a people, we cannot
afford to relax that standard. For the test that sup-
presses a cheap tract today can suppress a literary gem
tomorrow. All it need do is to incite a lascivious thought
or arouse a lustful desire. The list of books that judges
or juries can place in that category is endless.

I would give the broad sweep of the First Amendment
full support. I have the same confidence in the ability
of our people to reject noxious literature as I have in their
capacity to sort out the true from the false in theology,
.economics, politics, or any other field.

COURT’S OPINION NOTES

! The federal obscenity statute provided, in pertinent part:

“Every obscene, lewd, lascivious, or filthy book, pamphlet, picture,
paper, letter, writing, print, or other publication of an indecent
character; and—

“Every written or printed card, letter, circular, book, pamphlet,
advertisement, or notice of any kind giving information, directly or
indirectly, where, or how, or from whom, or by what means any
of such mentioned matters, articles, or things may be obtained or
made, . . . whether sealed or unsecaled . . .

“Is declared to be nonmailable matter and shall not be conveyed
in the mails or delivered from any post office or by any letter carrier.

“Whoever knowingly deposits for mailing or delivery, anything
declared by this section to be nonmailable, or knowingly takes the
same from the mails for the purpose of circulating or disposing
thereof, or of aiding in the circulation or disposition thereof, shall
be fined not more than $5,000 or imprisoned not more than five
years, or both.” 18 U. 8. C. § 1461.

The 1955 amendment of this statute, 69 Stat. 183, is not applicable
to this case.

2 The California Penal Code provides, in pertinent part:

“Every person who wilfully and lewdly, either:

“3. Writes, composes, stereotypes, prints, publishes, sells, dis-
tributes, keeps for sale, or exhibits any obscene or indecent writing,
paper, or book; or designs, copies, draws, engraves, paints, or other-
wise prepares any obscene or indecent picture or print; or molds,
cuts, casts, or otherwise makes any obscene or indecent figure; or,

“4, Writes, composes, or publishes any notice or advertisement of
any such writing, paper, book, picture, print or figure; . . .

“6. . . . is guilty of a misdemeanor. . . .” West’s Cal. Penal Code
Ann., 1955, § 311.
3In Roth, reliance is placed on the Due Process Clause of the



Fifth Amendment, and in Alberts, reliance is placed upon the Due
Process Clause of the Fourteenth Amendment.

4237 F. 2d 796.

8352 U. S. 964. Petitioner’s application for bail was granted by
MR. JusTicE HARLAN in his capacity as Circuit Justice for the Second
Circuit, 1 L. Ed. 2d 34, 77 Sup. Ct. 17.

6138 Cal. App. 2d Supp. 909, 202 P. 2d 90. This is the highest
state appellate court availuble to the appellant. Cal. Const., Art. VI,
§5; sce Edwards v. California, 314 U. 8. 160.

7352 U. S. 962.

8 No issue is presented in either case concerning the obscenity of
the material involved.

» See also the following cases in which convictions under obscenity
statutes have been reviewed: Grimm v. United States, 156 U. S. 604;
Rosen v. United States, 161 U. S. 29; Swearingen v. United States,
161 U. S. 446; Andrews v. United States, 162 U. S. 420; Price v.
United States, 165 U. S. 311; Dunlop v. United States, 165 U. S.
486; Bartell v. United States, 227 U. 8. 427; United States v.
Limehouse, 285 U. S. 424.

10 Del. Const., 1792, Art. I, § 5; Ga. Const., 1777, Art. LXI; Md.
Const., 1776, Declaration of Rights, § 38; Mass. Const., 1780, Dec-
laration of Rights, Art. XVI; N. H. Const., 1784, Art. I, § XXII;
N. C. Const., 1776, Declaration of Rights, Art. XV; Pa. Const., 1776,
Declaration of Rights, Art. XII; S. C. Const., 1778, Art. XLIII;
Vt. Const., 1777, Declaration of Rights, Art. XIV; Va. Bill of Rights,
1776, § 12.

11 Act to Secure the Freedom of the Press (1804), 1 Conn. Pub.
Stat. Laws 355 (1808); Del. Const., 1792, Art. I, § 5; Ga. Penal
Code, Eighth Div., § VIII (1817), Digest of the Laws of Ga. 364
(Prince 1822); Act of 1803, c. 54, IT Md. Public General Laws 1096
(Poe 1888); Commonwealth v. Kneeland, 37 Mass. 206, 232 (1838) ;
Act for the Punishment of Certain Crimes Not Capital (1791), N. H.
Laws 1792, 253; Act Respecting Libels (1799), N. J. Rev. Laws 411
(1800) ; People v. Croswell, 3 Johns. (N. Y.) 337 (1804); Act of
1803, ¢. 632, 2 Laws of N. C. 999 (1821); Pa. Const., 1790, Art. IX,
§7; R. 1. Code of Laws (1647), Proceedings of the First General
Assembly and Code of Laws 44-45 (1647) ; R. I. Const., 1842, Art. I,
§20; Act of 1804, 1 Laws of Vt. 366 (Tolinun 1808) ; Commonwealth
v. Morris, 1 Brock. & Hol. (Va.) 176 (1811).

12 Act for the Punishment of Divers Capital and Other Felonies,
Acts and Laws of Conn. 66, 67 (1784); Act Against Drunkenness,
Blasphemy, §§ 4, 5 (1737), 1 Laws of Del. 173, 174 (1797); Act to
Regulate Taverns (1786), Digest of the Laws of Ga. 512, 513 (Prince
1822); Act of 1723, c. 16, § 1, Digest of the Laws of Md. 92 (Herty
1799) ; General Laws and Liberties of Mass. Bay, ¢. XVIII, §3
(1646), Mass. Bay Colony Charters & Laws 58 (1814); Act of 1782,
c. 8, Rev. Stat. of Mass. 741, § 15 (1836) ; Act of 1798, c. 33, §§ 1, 3,
Rev. Stat. of Mass. 741, § 16 (1836); Act for the Punishment of
Certain Crimes Not Capital (1791), N. H. Laws 1792, 252, 256; Act
for the Punishment of Profane Cursing and Swearing (1791), N. H.
Laws 1792, 258; Act for Suppressing Vice and Immorality, §§ VIII,
IX (1798), N. J. Rev. Laws 329, 331 (1800); Act for Suppressing
Immorality, § IV (1788), 2 Laws of N. Y. 257, 258 (Jones & Varick
1777-1789) ; People v. Ruggles, 8 Johns. (N. Y.) 200 (1811);
Act . . . for the More Effectual Suppression of Vice and Immoral-
ity, §1II (1741), 1 N. C. Laws 52 (Martin Rev. 1715-1700);
Act to Prevent the Grievous Sins of Cursing und Swearing (1700),
11 Statutes at Large of Pa. 49 (1700-1712); Act for the Prevention
of Vice and Immorality, § II (1794), 3 Laws of Pa. 177, 178 (1791-
1802) ; Act to Reform the Penal Laws, §§ 33, 34 (1798), R. I. Laws
1798, 584, 595; Act for the More Effcctual Suppressing of Blasphemy
and Prophaneness (1703), Laws of 8. C. 4 (Grimké 1790); Act, for
the Punishment of Certain Capital, and Other High Crimes and Mis-
demeanors, § 20 (1797), 1 Laws of Vt. 332, 339 (Tolman 1808); Act,
for the Punishment of Certain Inferior Crimes and Misdemeanors,
§20 (1797), 1 Laws of Vt. 352, 361 (Tolman 1808); Act for the
Effectual Suppression of Vice, § 1 (1792), Acts of General Assembly
of Va. 286 (1794).

13 Act Concerning Crimes and Punishments, § 69 (1821), Stat. Laws
of Conn. 109 (1824); Knowles v. State, 3 Day (Conn.) 103 (1808);
Rev. Stat. of 1835, c. 130, § 10, Rev. Stat. of Mass. 740 (1836);
Commonuwealth v. Holmes, 17 Mass. 335 (1821); Rev. Stat. of 1842,
c. 113, § 2, Rev. Stat. of N. H. 221 (1843); Act for Suppressing Vice
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and Immorality, § XII (1798), N. J. Rev. Laws 329, 331 (1800);
Commonwealth v. Sharpless, 2 S. & R. (Pa.) 91 (1815).

W E. g. United States v. Harriss, 347 U. S. 612; Breard v. Alez-
andria, 341 U. S. 622; Teamsters Union v. Hanke, 339 U. S. 470;
Kowvacs v. Cooper, 336 U. S. 77; Prince v. Massachusetts, 321 U. S.
158; Labor Board v. Virginia Elec. & Power Co., 314 U. 8. 469; Coz
v. New Hampshire, 312 U. S. 569; Schenck v. United States, 249
U. S. 47,

16 Agreement for the Suppression of the Circulation of Obscene
Publications, 37 Stat. 1511; Treaties in Force 209 (U. S. Dept. State,
October 31, 1956).

16 Hearings before Subcommittee to Investigate Juvenile Delin-
quency of the Senate Committee on the Judiciary, pursuant o S. Res.
62, 84th Cong., 1st Sess. 49-52 (May 24, 1955).

Although New Mexico has no general obscenity statute, it does
have a statute giving to municipalities the power “to prohibit the
sale or exhibiting of obscene or immoral publications, prints, pictures,
or illustrations.” N. M. Stat. Ann., 1933, §§ 14-21-3, 14-21-12.

175 Stat. 548, 566; 11 Stat. 168; 13 Stat. 504, 507; 17 Stat. 302;
17 Stat. 598; 19 Stat. 90; 25 Stat. 187, 188; 25 Stat. 496; 26 Stat.
567, 614-615; 29 Stat. 512; 33 Stat. 705; 35 Stat. 1129, 1138; 41
Stat. 1060; 46 Stat. 688; 48 Stat. 1091, 1100; 62 Stat. 768; 64 Stat.
194; 64 Stat. 451; 69 Stat. 183; 70 Stat. 699.

18 Schenck v. United States, 249 U. S. 47. This approach is typi-
fied by the opinion of Judge Bok (written prior to this Court’s
opinion in Dennis v. United States, 341 U. S. 494) in Commonwealth
v. Gordon, 66 Pa. D. & C. 101, aff'd, sub nom. Commonwealth v.
Feigenbaum, 166 Pa. Super. 120, 70 A. 2d 389.

1 Dennis v. United States, 341 U. S. 494. This approach is typified
by the concurring opinion of Judge Frank in the Roth case, 237 F.
2d, at 801. See also Locklart & McClure, Literature, The Law of
Obscenity, and the Constitution, 38 Minn. L. Rev. 285 (1954).

20 | e, material having a tendency to excite lustful thoughts. Web-
ster’s New International Dictionary (Unabridged, 2d ed., 1949)
defines prurient, in pertinent part, as follows:

“, . . Itching; longing; uneasy with desire or longing; of persons,
having itching, morbid, or lascivious longings; of desire, curiosity,
or propensity, lewd. . . .”

Pruriency is defined, in pertinent part, as follows:

“. . . Quality of being prurient; lascivious desire or thought. . . .

See also Mutual Film Corp. v. Industrial Comm'n, 236 U. S. 230,
242, where this Court said as to motion pictures: *“. . . They take
their attraction from the general interest, eager and wholesome it
may be, in their subjects, but a prurient interest may be excited and
appealed to. . . .” (Emphasis added.)

We perceive no significant difference between the meaning of
obscenity developed in the case law and the definition of the A. L. 1,
Model Penal Code, § 207.10 (2) (Tent. Draft No. 6, 1957), viz.:

“_. . A thing is obscene if, considered as a whole, its predominant
appeal is to prurient interest, i. e., a shameful or morbid interest
in nudity, sex, or excretion, and if it goes substantially beyond
customary limits of candor in description or representation of such
matters. . . .” See Comment, id., at 10, and the discussion at page
29 et seq.

2 See, e. ¢., United States v. Dennett, 39 F. 2d 564.

22 Madison’s Report on the Virginia Resolutions, 4 Elliot’s Debates
571.

3 See note 14, supra.

24 But see the instructions given to the jury by Mr. Justice Stable
in Regina v. Martin Secker Warburg, [1954] 2 All Eng. 683
(C.C.C).

28 United States v. Kennerley, 209 F. 119; MacFadden v. United
States, 165 F. 51; United States v. Bennett, 24 Fed. Cas. 1093;
United States-v. Clarke, 38 F. 500; Commonwealth v. Buckley, 200
Mass. 346, 86 N. E. 910.

% F. g., Walker v. Popenoe, 80 U. S. App. D. C. 129, 140 F. 2d 511;
Parmelee v. United States, 72 App. D. C. 203, 113 F. 2d 729; United
States v. Levine, 83 F. 2d 156; United States v. Dennett, 39 F. 2d
564; Khan v. Feist, Inc., 70 F. Supp. 450, afi’d, 165 F. 2d 188; United
States v. One Book Called “Ulysses,” 5 F. Supp. 182, aff’'d, 72 F. 2d
705; American Civil Liberties Union v. Chicago, 3 Ill. 2d 334, 121
N. E. 2d 585; Commonwealth v. Isenstadt, 318 Mass. 543, 62 N. E.
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2d 840; Missouri v. Becker, 364 Mo. 1079, 272 8. W. 2d 283; Adams
Theatre Co. v. Keenan, 12 N. J. 267, 96 A. 2d 519; Bantam Books,
Inc. v. Melko, 25 N. J. Super. 292, 96 A. 2d 47; Commonwealth v.
Gordon, 66 Pa. D. & C. 101, aff'd, sub nom. Commonwealth v.
Feigenbaum, 166 Pa. Super. 120, 70 A. 2d 389; cf. Roth v. Gold-
man, 172 F. 2d 788, 794-795 (concurrence).

¥ In Alberts, the contention that the trial judge did not read the
materials in their entirety is not before us because not fairly com-
prised within the questions presented. U. S. Sup. Ct. Rules, 15
(1) (c)(1).

28 This Court, as early as 1896, said of the federal obscenity statute:

“. . . Every one who uses the mails of the United States for carry-
ing papers or publications must take notice of what, in this enlight-
ened age, is meant by decency, purity, and chastity in social life, and
what must be deemed obscene, lewd, and lascivious.” Rosen v. United
States, 161 U. 8. 29, 42.

® E. g., Roth v. Goldman, 172 F. 2d 788, 789; Parmelee v. United
States, 72 App. D. C. 203, 204, 113 F. 2d 729, 730; United States v.
4200 Copies International Journal, 134 F. Supp. 490, 493; United
States v. One Unbound Volume, 128 F. Supp. 280, 281.

31t is argued that because juries may reach different conclusions
as to the same material, the statutes must be held to be insufficiently
precise to satisfy due process requirements. But, it is common expe-
rience that different juries may reach different results under any
criminal statute. That is one of the consequences we accept under
our jury system. Cf. Dunlop v. United States, 165 U. S. 486, 409~
500.

3t For the same reason, we reject, in this case, the argument that
there is greater latitude for state action under the word “liberty”
under the Fourteenth Amendment than is allowed to Congress by
the language of the First Amendment.

32 In Public Clearing House v. Coyne, 194 U. 8. 497, 506-508, this
Court said:

“The constitutional principles underlying the administration of the
Post Office Department were discussed in the opinion of the court
in Ex parte Jackson, 96 U. 8. 727, in which we lield that the power
vested in Congress to establish post offices and post roads embraced
the regulation of the entire postal system of the country; that Con-
gress might designate what might be carried in the mails and what
excluded . . .. It may ... refuse to include in its mails such
printed matter or merchandise as may seem objectionable to it upon
the ground of public policy . . . . For more than thirty years not
only has the transmission of obscene matter been prohibited, but it
has been made a crime, punishable by fine or imprisonment, for a
person to deposit such matter in the mails. The constitutionality of
this law we believe has never been attacked. . . .”

JUSTICE HARLAN’S OPINION NOTES

*In Alberts v. California, the state definition of “obscenity” is,
of course, binding on us. The definition there used derives from
People v. Wepplo, 78 Cal. App. 2d Supp. 959, 178 P. 2d 853, the
question being whether the material has “a substantive tendency to
deprave or corrupt its rcaders by exciting lascivious thoughts or
arousing lustful destre.”

In Roth v. United States, our grant of certiorari was limited to
the question of the constitutionality of the statute, and did not
encompass the correctness of the definition of “obscenity” adopted
by the trial judge as a matter of statutory construction. We must
therefore assume that the trial judge correctly defined that term,
and deal with the constitutionality of the statute as construed and
applied in this case.

The two definitions do not seem to me synonymous. Under the
federal definition it is enough if the jury finds that the book as
a whole leads to certain thoughts. In California, the further infer-
ence must be drawn that such thoughts will have a substantive
“tendency to deprave or corrupt”—i. e., that the thoughts induced
by the material will affect character and action. See American Law
Institute, Model Penal Code, Tentative Draft No. 6, §207.10 (2),
Comments, p. 10.

2 Ibid.

3 See dissenting opinion of MR. JusTicE BRENNAN in Kingsley

Books, Inc. v. Brown, No. 107, ante, p. 447.

*“The general principle of free speech, it scems to me, must be
taken to be included in the Fourteenth Amendment, in view of the
scope that has been given to the word ‘liberty’ as there used, although
perhaps it may be accepted with a somewhat larger latitude of inter-
pretation than is allowed to Congress by the sweeping language that
governs or ought to govern the laws of the United States.”

8 The hoary dogma of Ez parte Jackson, 96 U. 8. 727, and Public
Clearing House v. Coyne, 194 U. S. 497, that the use of the mails is
a privilege on which the Government may impose such conditions as
it chooses, has long since evaporated. See Brandeis, J., dissenting, in
Milwaukee Social Democratic Publishing Co. v. Burleson, 255 U. S.
407, 430-433 ; Holmes, J., dissenting, in Leach v. Carlile, 258 U. 8. 138,
140; Cates v. Haderline, 342 U. S. 804, reversing 189 F. 2d 369;
Door v. Donaldson, 90 U. 8. App. D. C. 188, 195 F. 2d 764.

¢ Hart, The Relations Between State and Federal Law, 54 Col. L.
Rev. 489, 493.

"To give only a few examples: Edmund Wilson’s “Memoirs of
Hecate County” was found obscene in New York, see Doubleday &
Co. v. New York, 335 U. 8. 848; a bookseller indicted for selling the
same book was acquitted in California. “God’s Little Acre” was held
to be obscene in Massachusetts, not obscene in New York and
Pennsylvania.

8 While the correctness of the judge'’s charge is not before us, the
question is necessarily subsuined in the broader question involving the
constitutionality of the statute as applied in this case.

?8ee American Law Institute, Model Penal Code, Tentative Draft
No. 6, §207.10, Comments, p. 20: “As an independent goal of penal
legislation, repression of sexual thoughts and desires is hard to sup-
port. Thoughts and desires not manifested in overt antisocial
behavior are generally regarded as the exclusive concern of the indi-
vidual and his spiritual advisors.”

JUSTICE DOUGLAS’S OPINION NOTE

*The definition of obscenity which the Court adopts seems in sub-
stance to be that adopted by those who drafted the A. L. L., Model
Penal Code. §207.10 (2) (Tentative Draft No. 6, 1957).

“Obscenity is defined in terms of material which appeals pre-
dominantly to prurient interest in sexual matters and which goes
beyond customary freedom of expression in these matters. We reject
the prevailing tests of tendency to arouse lustful thoughts or desires
because it is unrealistically broad for a society that plainly tolerates
a great deal of erotic interest in literature, advertising, and art, and
because regulation of thought or desire, unconnected with overt
misbehavior, raises the most acute constitutional as well as practical
difficulties.” Id., at 10.

“THE QUESTION WHICH IS BEFORE ME FOR
DECISION, THEREFORE, IS WHETHER §305(a) OF
THE TARIFF ACT OF 1930, IN PROHIBITING THE
IMPORTATION OF ‘OBSCENE’ MATERIAL PROHIBITS
THE IMPORTATION OF MATERIAL WHICH MAY BE
ASSUMED TO APPEAL TO THE PRURIENT INTEREST
OF THE ‘AVERAGE PERSON, IF THE ONLY
PERSONS WHO WILL HAVE ACCESS TO THE
MATERIAL WILL STUDY IT FOR THE PURPOSES OF
SCIENTIFIC RESEARCH, AND IF, AS TO THOSE WHO
ALONE WILL HAVE ACCESS TO THE MATERIAL,
THERE IS NO REASONABLE PROBABILITY THAT IT
WILL APPEAL TO THEIR PRURIENT INTEREST.”

United States v. 31 Photographs, Etc., 156 F.Supp. 350
(1957)



PALMIERI, District Judge.

The United States Attorney has filed a libel under the
provisions of §305(a) of the Tariff Act of 1930,! seeking
the forfeiture, confiscation, and destruction of certain
photographs, books, and other articles which the claimant,
Institute for Sex Research, Inc., at Indiana University,
seeks to import into the United States. The libel is based
upon the allegation that the libelled material is “‘obscene
and immoral”? within the meaning of §305(a). The
claimant seeks the release of.the material to it, main:taining
that the attempted importation is not in violation of
§305(a) and that, if § 305(a) is interpreted so as to prohibit
the importation of the libelled material, the section
violates the provisions of certain articles of the
Constitution of the United States. Since I believe that
§305(a) does not permit the exclusion of the material, I do
not reach the latter contention. Thus, the question of
“academic freedom,” much bruited in the oral argument
by claimant, does not arise in this case.

Both the Government and the claimant have moved for
summary judgment. The Government’s motion is
supported by the photographs, books, and articles
themselves. For the purposes of this decision, I assume
that the libelled material is of such a nature that, “to the
average person; applying contemporary community
standards, the dominant theme of the material taken as a
whole appeals to prurient interest.”® The claimant’s
motion is supported by affidavits sworn to by the
President of the Institute, the Institute’s Director of Field
Research, the President of Indiana University, and various
physicians, psychologists, psychiatrists, penologists, and
academicians. Among these is an affidavit sworn to by the
Hon. James V. Bennett, Director of the Bureau of Prisons,
United States Department of Justice. Mr. Bennett states in
his affidavit that the Institute has made substantial
contributions to the study of problems of sexual
adjustment encountered among prison inmates. He also
states that understanding of pathological sexuality and
sexual offenders has been enhanced by the study of the
erotic productions of these deviated persons. An affidavit
has also been filed by claimant’s attorney, setting forth
certain prior proceedings in this matter. Finally, the
Trustees of Indiana University have submitted a brief,
amicus curiae, in support of claimant’s position. The
President of the University, in his affidavit, has described
the Institute as “[i]n essence * * * for all practical
purposes * * ¥ a special research department of the
University.” The Government has neither served affidavits
setting forth any facts in opposition to those contained in
the affidavits served by the claimant,* nor has it served an
affidavit from which it would appear that it cannot
“present by affidavit facts essential to justify [its]
opposition.”’®

There is, therefore, no genuine issue as to the following
facts, which are the only ones I find relevant to a decision
of the issues before me:

1. That the claimant seeks to import the libelled material
“for the sole purpose of furthering its study of human
sexual behavior as manifested in varying forms of
expression and activity and in different national cultures
and historical periods.”®

2. That the libelled material will not be available to
members of the general public, but “will be held under
security conditions * * * for the sole use of the Institute
staff members or of qualified scholars engaged in bona fide
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research * * * 7 and

3. That, as to those who will have access to the material
sought to be imported, there is no reasonable probability
that it will appeal to their prurient interest.?

In limine, it is well to set forth the posture of this case
as | have it before me for decision. Claimant applied, in
1952, to the Secretary of the Treasury for permission to
import the material under the second proviso of §305(a).®
The Secretary declined to exercise his discretion for this
purpose. In a letter advising claimant’s attorneys of this
decision, the Acting Secretary of the Treasury stated that a
limited exception to the prohibition of §305(a) had been
established by certain cases, but that the exception was
‘““limited to a narrow category of articles
and * * * applicable to only a specialized practice of
medicine.” The Acting Secretary stated that he did not
feel that administrative extension of this exception would
be justified and that the Department of Justice would be
requested to bring forfeiture proceedings *in order to
resolve the pertinent questions of law and furnish judicial
guidance for our future actions.”!? The claimant has not,
however, sought review of the Secretary’s action, and my
decision on the Government’s libel implies nothing as to
the correctness of his action.

The question which is before me for decision, therefore,
is whether §305(a) of the Tariff Act of 1930, in
prohibiting the importation of “obscene” material
prohibits the importation of material which may be
assumed to appeal to the prurient interest of the “average
person,” if the only persons who will have access to the
material will study it for the purposes of scientific
research, and if, as to those who alone will have access to
the material, there is no reasonable probability that it will
appeal to their prurient interest. In short, the question
presented for decision is the meaning of the word
“obscene” in § 305(a) of the Tariff Act of 1930.11!

Material is obscene if it makes a certain appeal to the
viewer. It is not sufficient that the material be “merely
coarse, vulgar, or indecent in the popular sense of those
terms.”” United States v. Males, D.C.D.Ind.1892, 51 F. 41,
43.12 Its appeal must be to “prurient interest.” “Obscene
material is material which deals with sex in a manner
appealing to prurient interest.”” Roth v. United States,
1957, 354 U.S. 476, 487, 77 S.Ct. 1304, 1310, 1 L.Ed.2d
1498 (footnote omitted).

But the search for a definition does not end there.13 To
whose prurient interest must the work appeal? While the
rule is often stated in terms of the appeal of the material
to the “average person,” Roth v. United States, 1957, 354
U.S. 476, 489, 77 S.Ct. 1304, 1 L.Ed.2d 1498, it must
be borne in mind that the cases applying the standard in
this manner do so in regard to material which is to be
distributed to the public at large. I believe, however, that
the more inclusive statement of the definition is that
which judges the material by its appeal to ‘“all those whom
it is likely to reach.” United States v. Levine, 2 Cir., 1936,
83 F.2d 156, 157.15 Viewed in this light, the ‘“‘average
man”’ test is but a particular application of the rule, often
found in the cases only because the cases often deal with
material which is distributed to the public at large.

Of course, this rule cuts both ways. Material distributed
to the public at large may not be judged by its appeal to
the most sophisticated,!® nor by its appeal to the most
susceptible.!7 And I believe that the cases establish that
material whose use will be restricted to those in whose



78 OBSCENITY AND FREEDOM OF EXPRESSION

hands it will not have a prurient appeal is not to be judged
by its appeal to the populace at large.

In Commonwealth v. Landis, Q.S.1870, 8 Phila., Pa.,
453, defendant had been convicted of publishing an
obscene libel.! 8 The court approved a charge to the jury in
which it was stated that the publication would be justified
if “made for a legitimate and useful purpose, and * * * not
made from any motive of mere gain or with a corrupt
desire to debauch society.” Q.S5.1870, 8 Phila., Pa., 453,
454. While scientific and medical publications “in proper
hands for useful purposes” may contain illustrations
exhibiting the human form, the court held that such
publications would be obscene libels “if wantonly exposed
in the open markets, with a wanton and wicked desire to
create a demand for them.” Id. at pages 454—455. Finally,
the court held that the human body might be exhibited
before a medical class for purposes of instruction, “but
that if the same human body were exposed in front of one
of our medical colleges to the public indiscriminately, even
for the purpose of operation, such an exhibition would be
held to be indecent and obscene.” Id. at page 455.1°

In United States v. Chesman, C.C.E.D. Mo.1881, 19 F.
497, the court found offensive, matter which was taken
from books upon medicine and surgery. The court held
that such matter “would be proper enough for the general
use of members and students of the profession.” But, the
court continued, “[t] here are many things contained in
the standard works upon these subjects which, if printed in
pamphlet form and spread broadcast among the
community, being sent through the mail to persons of all
classes, including boys and girls, would be highly indecent
and obscene.” C.C.E.D.Mo.1881, 19 F. 497—8.20

And in United States v. Clarke, D.C.E.D.Mo.1889, 38 F.
500, it is said that “[E]ven an obscene book, or one that,
in view of its subject-matter, would ordinarily be classed as
such, may be sent through the mail, or published, to
certain persons, for certain purposes.” D.C.E.D.Mo.1889,
38 F. 500, 502.21

In United States v. Smith, D.C.E.D. Wis.1891, 45 F,
476, the court stated that a determination of obscenity
depended upon circumstance. “The public exposure of the
person is most obscene, yet the necessary exhibition of the
person to a physician is not only innocent, but is a proper
act, dictated by positive duty. Instruction touching the
organs of the body, under proper circumstances, is not
reprehensible; but such instruction to a mixed assemblage
of the youth of both sexes might be most demoralizing.”
D.C.E.D.Wis.1891, 45 F. 476, 478.

In upholding the exclusion from evidence of testimony
tending to show that the book in issue was intended for
doctors and married couples, the Court of Appeals for the
Eighth Circuit has said: ‘““The book itself was in evidence.
It was not a communication from a doctor to his patient,
nor a work designed for the use of medical practitioners
only.” Burton v. United States, 8 Cir., 1906, 142 F. 57,
63.

The Court of Appeals for this Circuit, in holding that
proof of those to whom the pamphlet was sold is part of
the Government’s case, said: ‘“In other words, a
publication might be distributed among doctors or nurses
or adults in cases where the distribution among small
children could not be justified. The fact that the latter
might obtain it accidently or surreptitiously, as they might
see some medical books which would not be desirable for
them to read, would hardly be sufficient to bar a

publication otherwise proper. * * * Even the court in
Regina v. Hicklin, L.R. 3 Q.B. at p. 367 * * * said that ‘the
circumstances of the publication’ may determine whether
the statute has been violated.” United States v. Dennett, 2
Cir., 1930, 39 F.2d 564, 568, 76 A.L.R. 1092.

Finally, a situation very similar to the one at bar was
decided in United States v. One Unbound Volume, etc.,
D.C.D.Md.1955, 128 F.Supp. 280. Claimant had
attempted to import a collection of prints which depicted
statues, vases, lamps, and other antique artifacts which
were decorated with or displayed erotic activities, features,
or symbols, and which portrayed acts of sodomy and other
forms of perverted sexual practice. While finding that the
study of erotica in ancient times was a recognized field of
archeology, the court, after referring to the fact that the
claimant was a microchemist and, at best, an amateur
archeologist, significantly added: “I do not believe the
present state of the taste and morals of the community
would approve the public exhibition of a collection of
objects similar to those shown on the prints, nor the public
exhibition or sale of the prints themselves, although in my
opinion most normal men and women in this country
would approve the ownership of such a publication by a
museum, library, college or other educational institution,
where its use could be controlled.” D.C.D.Md.1955, 128
F.Supp. 280, 282.22

The cases upholding importation of contraceptives and
books dealing with contraception when sought to be
brought into the country for purposes of scientific and
medical research?? are further indications that the statute
is to be interpreted as excluding or permitting material
depending on the conditions of its use.24 It is true that
these cases held, on analogy to what is now 18 U.S.C.
§1461 (Supp. IV) that only contraceptives intended for
“unlawful” use were banned.25 The circumstances of the
use were thus held relevant. But “contraception” is a word
describing a physical act, devoid of normative
connotations until modified by an adjective such as
“unlawful.” “Obscene,” on the other hand, describes that
quality of an article which causes it to have a certain
appeal to the interests of the beholder.

The intent of the importer, therefore, relevant to the
contraceptive cases only because “unlawful” use alone was
proscribed, is relevant in an obscenity case2® because of
the very nature of the determination (as to the appeal of
the material to the viewer) which must be made before the
article may be deemed “obscene.”

The customs barrier which is sought to be imposed by
this suit must be viewed in the light of the great variety of
goods permitted to enter our ports. For instance, despite
the legitimate concern of the community with the
distribution and sale of narcotic drugs, their importation is
not completely prevented.?”? It is carefully regulated so as
to insure their confinement to appropriate channels.28
Viruses, serums, and toxins are another example. Their
potential harm would be incalculable if they were placed
in unknowing or mischievous hands. But proposed
importations of bacilli of dangerous and highly contagious
diseases do not lead us to shut our ports in panic. Rather,
we place our faith in the competence of those who are
entrusted with their proper use.2? So, here, while the
material would not be importable for general circulation,
its closely regulated use by an unimpugned institution of
learning and research removes it from the ban of the
statute. The successive judicial interpretations of the



statute here involved point as clearly to this result as does
the express Congressional permission for the importation
of potentially harmful biologic products. The work of
serious scholars need find no impediment in this law.

The Government, in certain portions of its
Memorandum of Law, talks of, and I find two cases3°
which have described material as being ‘‘obscene per se.”
But I cannot understand this to mean that the material was
held to have a prurient appeal without reference to any
beholder. 1 take it to mean that in the cases under decision
there was not shown to be anyone to whom the appeal
would be other than prurient, or that in a case of
widespread distribution the material was of such a nature
that its appeal to the average person must be held, as a
matter of law, to be prurient.3? It should be obvious that
obscenity must be judged by the material’s appeal to
somebody. For what is obscenity to one person is but a
subject of scientific inquiry to another. And, of course, the
substitution, required by Roth,32 of the “average person”
test (in cases of widespread distribution) for the test
according to the effect upon one of particular
susceptibility, is a matter of determining the person
according to whom the appeal of the material is to be
judged. Once it is admitted that the material’s appeal to
some person, or group of persons, must be used as the
standard by which to gauge obscenity, I believe that the
cases teach that, in a case such as this, the appeal to be
probed is that to the people for whom, and for whom
alone, the material will be available.

It is possible, instead of holding that the material is not
obscene in the hands of the persons who will have access
to it, to speak of a conditional privilege in favor of
scientists and scholars, to import material which would be
obscene in the hands of the average person.33 I find it
unnecessary to choose between these theories. In the first
place, under either theory the material may not be
excluded in this case. Moreover, I believe that the two
theories are but opposite sides of one coin. For it is the
importer’s scientific interest in the material which leads to
the conditional privilege, and it is this same interest which
requires the holding that the appeal of the material to the
scientist is not to his prurient interest and that, therefore,
the material is not obscene as to him.34

There remain to be mentioned two objections which
the Government raises to the course of decision I follow
today. The first is that the second proviso of §305(a) of
the Tariff Act of 193035 provides the sole means by which
this material may be imported. Of course, under the
theory that the nature of the material is to be judged by its
appeal to those who will see it, the libelled material is
simply not obscene and the second proviso has no
application, providing, as it does, for a method by which
certain obscene matter may be imported.3® And if the
correct theory be that there is a conditional privilege in
favor of scientists and scholars to import material, for their
study alone, which would be obscene in the hands of the
general public, I am not convinced that Congress, by
enacting the second proviso to §305(a) in 193037
intended to establish the Secretary’s discretion as the sole
means by which scientists could import such materials.
Indeed, the cases decided since 1930 have not so held.3®

The Government also raises a concursus horribidium,
maintaining that there are no workable criteria by which
the section may be administered if it is interpreted as I do
today. It is probably sufficient unto this case to point out
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that there is no dispute in this proceeding as to the fact
that there is no reasonable likelihood that the material will
appeal to the prurient interest of those who will see it. But
I will add that I fail to see why it should be more difficult
to determine the appeal of libelled matter to a known
group of persons than it is to determine its appeal to an
hypothetical ‘“‘average man.”3° The question is not
whether the materials are necessary, or merely desirable
for a particular research project. The question is not
whether the fruits of the research will be valuable to
society.4® The Tariff Act of 1930 provides no warrant for
either customs officials or this court to sit in review of the
decisions of scholars as to the bypaths of learning upon
which they shall tread. The question is solely whether, as
to those persons who will see the libelled material, there is
a reasonable probability that it will appeal to their prurient
interest.*?!

For those who would seek to pander materials such as
those libelled in this case, 1 need hardly express my
contempt. Nor need I add that the theory of this decision,
rightly interpreted, affords no comfort to those who
would import materials such as these for public sale or
private indulgence. The cry against the circulation of
obscenity raised by the law-abiding community is a
legitimate one; and one with which Congress, the State
legislatures, and the courts have been seriously
concerned.#*2 When that case arises in which the
Government determines that it should go to trial upon the
facts, a showing that multiple copies of a particular piece
of matter are sought to be imported by the same person
should raise an extremely strong inference against any
claim that the material is sought for allegedly scientific
purposes. And, while I express no definitive opinion on
this point, since it is unnecessary to the decision before
me, it would seem that any individual, not connected with
an institution recognized to be conducting bona fide
research into these matters, will not easily establish that he
secks importation for a reason other than gratification of
his prurient interest. See United States v. One Unbound
Volume, etc., D.C.D. Md. 1955, 128 F.Supp. 280.

Nor do I envision the establishment of myriad and
spurious “Institutes for Sex Research” as screens for the
importation of pornographic material for public sale. In
addition to what has already been said, it should be
pointed out that the bona fides of any such Institute and
of the research or study to which it claims to be dedicated
will be a threshold inquiry in each case. The accumulation
of an inventory, as I mentioned above, will tend to negate
the assertion of a legitimate interest. And those whose
business it is to pander such material will be unlikely to
convince anyone that they are serious candidates for the
mantle of scientific researcher.

There being no dispute in this case as to the fact that
there is no reasonable probability that the libelled material
will appeal to the prurient interest of those who will see it,
it is proper that the motion of the libellant for an order
that the libelled material be forfeited, confiscated and
destroyed, be denied; and that the motion of the claimant
for summary judgment dismissing the libel and releasing
the libelled material to it, be granted.

Settle order on notice.

NOTES

1.46 Stat. 688 (1930). 19 U.S.C.A. § 1305 (a). This
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section provides, in pertinent part, as follows: “All
persons are prohibited from importing into the United
States from any foreign country * * * any obscene book,
pamphlet, paper, writing, advertisement, circular, print,
picture, drawing, or other representation, figure, or image
on or of paper or other material, or any cast, instrument,
or other article which is obscene or immoral * * * No such
articles * * * shall be admitted to entry; and all such
articles * * * shall be subject to seizure and forfeiture as
hereinafter provided * * * . The section further provides
for the admission of certain classics or books in the
discretion of the Secretary of the Treasury. See note 9,
infra. The Secretary has refused to exercise his discretion
to admit in this case. See note 10, infra.

2. My discussion is framed in terms of whether the
libelled material is “obscene.” I do not believe that the
word “immoral” adds to the class of material excluded
from importation by the word “obscene,” and the Govern-
ment has not contended that it does. See 71 Cong. Rec.
4457 (1929). Cf. Commercial Pictures Corp. v. Regents of
University of State of New York 1954. 346 U.S. 587, 74
S.Ct. 286, 98 L.Ed. 329.

3. Roth v. United States, 1957, 354 U.S. 476, 489, 77
S. Ct. 1304, 1305, 1311, 1 L.Ed.2d 1498.

4. Fed.R.Civ.P. 56(c), 28 U.S.C.A.

5. Fed.R.Civ.P. 56(f). The Government’s position on
ora] argument and subsequently has been that while it does
not wish to submit affidavits, it does not concede the truth
of the facts set forth in claimant’s affidavits. Of course, a
motion for summary judgment cannot be defeated by a
simple declaration that the opponent does not concede the
facts which are clearly established by the movant’s
affidavits. “But where the moving party properly shoulders
his burden, the opposing party must either come forward
with some proof that raises a genuine factual issue, or, in
accordance with Rule 56(f), show reasons satisfactory to
the court why it is presently not forthcoming.” 6 Moore’s
Federal Practice, par. 56.15[5] (2nd Ed. 1953. Cf. Engl v.
Aetna Life Ins. Co., 2 Cir., 1943, 139 F.2d 469. I am
aware, of course, of my discretion to refuse summary
judgment even though the Government has stood mute,
see 6 Moore’s Federal Practice, par. 56.-15[6] (2nd Ed.
1953); but I see no reason to do so in this case.

6. Affidavit of Paul H. Gebhard, president of the
Institute, page 10.

7.1d. at page 13.

8. Affidavit of Walter C. Alvarez, M.D., page 5. See,
also, the affidavit of Karl M. Bowman, M.D., page 7.

9. Affidavit of Harriet F. Pilpel, member of the firm
which is acting as claimant’s attorney, page 3. The proviso
reads: “Provided further, That the Secretary of the
Treasury may, in his discretion, admit the so-called classics
or books of recognized and established literary or scientific
merit, but may, in his discretion, admit such classics or
books only when imported for noncommercial purposes.”
46 Stat. 688 (1930), 19 U.S.C.A. § 1305(a). I discuss the
contention that this provision exhausts the possibilities of
allowing the importation of the libelled material infra at
page 359 of 156 F.Supp.

10. Pilpel affidavit, supra note, 9, page 4, and Exhibit A.
It appears, from the reference of the Secretary to United
States v. One Package, 2 Cir., 1936, 86 F.2d 737, that the
articles to which the Secretary referred were
contraceptives. But the second proviso of § 305 (a) allows
the Secretary to ‘“‘admit the so-called classics or books of

recognized and established literary or scientific merit.” See
Note 9, supra.

11.In arriving at my conclusion on this aspect of the
case I have relied upon a number of cases arising under
what is now 18 U.S.C. § 1461 (Supp. IV) prohibiting use
of the mails for the transportation of, inter alia, obscene
matter. The provisions now found in 19 U.S.C.A. §
1305(a) and 18 U.S.C. §1461 (Supp. IV) “were part of a
continuous scheme to suppress immoral articles and ob-
scene literature and should so far as possible be construed
together and consistently.” United States v. One Package,
2 Cir.,, 1936, 86 F.2d 737, 739. The Government urges,
however, that the audience to which the material is direct-
ed is relevant in a criminal prosecution under 18 U.S.C.
§1461 (Supp. IV) since it bears on the question of criminal
intent, but not in a libel under 19 U.S.C.A. §1305(a) since
intent is not there a factor. To the extent, if any, that the
One Package decision does not answer this contention, it is
answered by the requirement of Roth that obscenity stat-
utes be construed as narrowly as is possible to effectuate
their purpose though impinging on other interests. “The
fundamental freedoms of speech and press have con-
tributed greatly to the development and well-being of our
free society and are indispensable to its continued growth.
Ceaseless vigilance is the watchword to prevent their ero-
sion by Congress or by the States. The door barring feder-
al and state intrusion into this area cannot be left ajar; it
must be kept tightly closed and opened only the slightest
crack necessary to prevent encroachment upon more im-
portant interests.” Roth v. United States. 1957, 354 U.S.
476, 488, 77 S.Ct. 1304, 1311, 1 L.Ed. 2d 1498 (foot-
notes omitted). And see footnote 40, infra, and text at
footnote 26, infra.

12. See also Swearingen v. United States, 1896. 161 U.S.
446, 450-451. 16 S.Ct. 562, 40 L.Ed. 765; Duncan v.
United States, 9 Cir., 48 F.2d 128, certiorari denied 1931,
283, U.S. 863, 51 S.Ct. 656, 75 L. Ed. 1468; United States
v. Wroblenski, D.C.E.D. Wis.1902, 118 F. 495; cf. United
States v. Limehouse, 1932, 285 U.S. 424, 52 S.Ct. 412,76
L.Ed. 843.

13. See Judge Frank’s discussion of the appropriateness
of judicial definitions of obscenity, prior to the Supreme
Court’s decision in the Roth case. United States v. Roth, 2
Cir., 1956, 237 F.2d 796, 801 et seq. (concurring
opinion), affirmed 1957, 354 U.S. 476, 77 S.Ct. 1304, 1
L. Ed. 2d 1498.

14. See also United States v. One Book Entitled Ulysses.
etc., 2 Cir., 1934, 72 F. 2d 705, 708; Walker v. Popenoe,
1945, 80 U.S.App.D.C. 129, 149 F.2d 511, 512
(“ordinary reader”), I understand the statement in Ulysses
that permission to import does not depend upon ‘“the
character of those to whom [the materials] are sold.” 2
Cir., 1934. 72 F.2d 705, 708, to mean that in a case of
material distributed to the general public, the claimant
may not show that there are some members of the public
as to whom the material will not have a prurient appeal.

15. The Chief Justice, concurring in Roth, said that
“Present [obscenity] laws depend largely upon the effect
that the materials may have upon those who receive them.
It is manifest that the same object may have a different
impact, varying according to the part of the community it
reached.” Roth v. United States, 1957, 354 U.S., 476,
495.77 5.Ct. 1304, 1314, 1 L.Ed.2d 1498. And the charge
of the trial judge in Roth, approved by the Court, stated
the test in terms of “all those whom [the material] is



likely to reach.” 1d. 354 U.S. at page 490, 77 S.Ct. at page
1312. And see United States v. Dennett, 2 Cir., 1930, 39
F.2d 564, 568, 76 A.L.R. 1092 (“those into whose hands
the publication might fall”’}; One, inc., v. Olesen, 9 Cir.,
1957, 241 F. 2d 772, 775, petition for certiorari filed, 26
U.S.L.Week 3046 (U.S., July 18, 1957, 78 S.Ct. 364)
(“effect * * * upon the reader”); Parmelee v. United
States, 1940, 72 App.D.C. 203, 113 F.2d 729,731 (“all
those whom it is likely to reach”); United States v. Two
Obscene Books, D.C.N.D.Cal.1951, 99 F.Supp. 760, 762,
affirmed sub nom. Besig v. United States, 9 Cir., 1953, 208
F.2d 142 (“those whose minds are open to such influences
and into whose hands [the material] may fall * * * );
United States v. Goldstein, D.C.D.N.J.1947, 73 F.Supp.
875, 877 (“those into whose hands the publication might
fall”’); United States v. Males, D.C.D.Ind.1892, 51 F. 41,
43 (“those into whose hands it may fall”’}; United States v.
Clarke, D.C.E.D.Mo0.1889, 38 F. 500, 502 (same). Cf.
United States v. 4200 Copies International Journal, etc.,
D.C.E.D.Wash.1955, 134 F.Supp. 490, 494, affirmed sub.
nom. Mounce v. United States, 9 Cir., 1957, 247 F.2d 148,
petition for certiorari granted 78 8.Ct. 267.

16. See the charge to the jury quoted in Roth v. United
States, 1957, 354 U.S. 476, 490, 77 S.Ct. 1304, 1 L.Ed.2d
1498.

17. Butler v. State of Michigan, 1957, 352 U.S. 380, 77
S.Ct.524. 1 LL.Ed.2d 412; Volnaski v. United States, 6 Cir.,
1957, 246 F. 2d 842.

18. The book was entitled “Secrets of Generation.”
Commonwealth v. Gordon, Phila. Q.5.1949, 66 Pa.Dist. &
Co.R. 101, 121.

19. The history of the early ban upon the use of the
human body for the purposes of anatomical study and the
eventual removal of the restriction so long as books and
treatises exhibiting the human body were restricted to
practitioners and students is recounted in Parmelee v.
United States, 1940, 72 App.D.C. 203, 113 F.2d 729,
734-735.

20. 1 understand the statement in Chesman,
D.C.E.D.Mo. 1881, 19 F. 497, 498, that “[T]he law is
violated, without regard to the character of the person to
whom [the publications] are directed” to apply to cases of
widespread distribution, such as was present in Chesman,
and in the sense set forth in note 14, supra. It is
interesting to note that the court in Parmelee v. United
States, 1940, 72 App.D.C. 203, 113 F.2d 729, said that
“No reasonable person at the present time would suggest
even that limitation [that texts containing representations
of the human body be restricted to use among practition-
ers and students] upon the circulation and use of medical
texts, treatises and journals. In many homes such books
can be found today; in fact standard dictionaries,
generally, contain anatomical illustrations. ‘It is apparent,
therefore, that civilization has advanced far enough, at last,
to permit picturization of the human body for scientific
and educational purposes.” 1940, 72 App.D.C. 203, 113
F.2d 729, 735.

21. And see the charge to the jury in the same case,
United States v. Clarke, D.C.E.D.Mo. 1889, 38 F.
732. “It is settled, at least so far as this court is
concerned, that works on physiology, medicine, science,
and sex instruction are not within the statute, though to
some extent and among some persons they may tend to
promote lustful thoughts.” United States v. One Book
Entitled Ulysses, etc., 2 Cir., 1934, 72 F.2d 705, 707.

BOOKS, PERIODICALS, PAMPHLETS, AND OBSCENITY 81

292, See also Burstein v. United States, 9 Cir., 1949, 178
F.2d 665. Cf. Klaw v. Schaffer, D.C.S.D.N.Y.1957, 151
F.Supp. 534, 539, note 6, appeal pending.

23. United States v. One Package, 2 Cir., 1936, 86 F.2d
73%7; United States v. Nicholas, 2 Cir., 1938,97 F.2d 510;
Davis v. United States, 6 Cir., 1933, 62 F.2d 473;
Consumers Union of United States, Inc., v. Walker, 1944,
79 U.S.App.D.C. 229, 145 F.2d 33; see also, Youngs
Rubber Corp. v. C.I. Lee & Co., 2 Cir., 1930, 45 F.2d 103,
108; cf. Bours v. United States, 7 Cir., 1915, 229 F. 960.

24, “[W]e are satisfied that this statute [19 U.S.C.A. §
1305(a)] * * * embraced only such articles as Congress
would have denounced as immoral if it had understood all
the conditions under which they were to be used.” United
States v. One Package, 2 Cir., 1936, 86 F.2d 737, 739. In
the Roth case, the Supreme Court stated: “We perceive no
significant difference between the meaning of obscenity
developed in the case law and the definition of the A.L.L,
Model Penal Code, § 207.10(2) (Tent. Draft No. 6,
1957) * * * . Roth v. United States, 1957, 354 U.S. 476,
487, note 20, 77 S.Ct. 1304, 1 L.Ed.2d 1498. Section
207.10(4) (c) of the Draft provides that non-criminal
dissemination of obscenity includes: ‘“dissemination to
institutions or individuals having scientific or other special
justification for possessing such material.”

25. United States v. One Package, 2 Cir., 1936, 86 F.2d
737.

26. At least in a case such as this, where the importer
and those who will have access to the material are the same
or of the same class and proven to have the same reaction
to the material.

27.35 Stat. 614 (1909), as amended, 21 U.S.C.A. §
173.

28. 21 C.F.R., Part 302 (1955).

29. The importation of such products for animal use is
regulated by 37 Stat. 832 (1913), 21 U.S.C.A. § 151 et
seq. Their importation for human use is regulated by 58
Stat. 702 (1944), 42 U.S.C.A. § 262. The former is more
strictly regulated. See 9 C.F.R., Part 102 (1949); and
compare 19 C.F.R. § 12.17 (1953), with 19 C.F.R. §
12.21 (1953).

30. United States v. Rebhuhn. 2 Cir., 109 F.2d 512,
certiorari denied 1940. 310 U.S. 629, 60 S.Ct. 976, 84
L.Ed. 1399; United States v. Newman, 2 Cir., 1944, 143
F.2d 389. But the court in Rebhuhn also said: “Most of
the books could lawfully have passed through the mails, if
directed to those who would be likely to use them for the
purposes for which they were written, though that was not
true of one or two: for example, of that entitled, ‘Sex Life
in England’, which was a collection of short and condensed
erotic bits, culled from various sources, and plainly put
together as pornography. * * * [W]e will
assume * * * that the works themselves had a place,
though a limited one, in anthropology and in
psychotherapy. They might also have been lawfully sold to
laymen who wished seriously to study the sexual practices
of savage or barbarous peoples, or sexual aberrations; in
other words, most of them were not obscene per se. In
several decisions we have held that the statute does not in
all circumstances forbid the dissemination of such
publications, and that in the trial of an indictment the
prosecution must prove that the accused has abused a
conditional privilege, which the law gives him. [Citing
Dennett, Ulysses, and Levine.] However, in the case at bar,
the prosecution succeeded upon that issue, when it showed
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that the defendants had indiscriminately flooded the mails
with advertisements, plainly designed merely to catch the
prurient, though under the guise of distributing works of
scientific or literary merit. We do not mean that the
distributor of such works is charged with a duty to insure
that they shall reach only proper hands, nor need we say
what care he must use, for these defendants exceeded any
possible limits; the circulars were no more than appeals to
the salaciously disposed, and no sensible jury could have
failed to pierce the fragile screen, set up to cover that
purpose.” 2 Cir., 1940, 109 F. 2d 512, 514-515.

31. See footnotes 14, 20, supra.

32.Roth v. United States, 1957, 354 U.S. 476,
488—-489, 77 S.Ct. 1304, 1 L.Ed. 2d 1498.

33. See note 30, supra.

34. It may be that the drafters of Tentative Draft No. 6
of the A.LI Model Penal Code have adopted both
theories. § 207.10(4) (c) of the Draft, quoted in note 24,
supra, creates a limited exception to the prohibition of
dissemination of obscenity in favor of “institutions or
individuals having scientific or other special justification
for possessing such material.” And § 207.10(2) of the Draft
sets forth the class as to which the material’s appeal shall
be judged as follows: “Obscenity shall be judged with
reference to ordinary adults, except that it shall be judged
with reference to children or other specially susceptible
audience if it appears from the character of the material or
the circumstances of its dissemination to be specially
designed for or directed to such an audience.” It is possible
to understand the term “‘specially susceptible” to include
not only those who are specially more susceptible, but also
those who are specially less susceptible. See Comment 9 to
the Draft and page 38, note 59.

35. Quoted in note 9, supra.

36.1 do not believe that my decision leaves the second
proviso without function, for it appears to provide the
only means by which classics, and works of scientific and
literary merit, although obscene in the hands of the general
public, may be distributed to the general public.

37.The Congressional debates on § 305 (a), 72 Cong.
Rec. 5414-33, 5487-5520 (1930), 71 Cong. Rec. 4432-
4439, 4445-4472 (1929), are largely illustrative of the
members who spoke on literature which may contain
salacious passages. While bits may be culled from these
debates which appear to deal with the problem at issue
here, I believe that a fair reading of the debates as a whole
indicates that Congress was concerned with the wide-
spread distribution of obscene matter, and with the man-
ner in which the ban on such distribution was to be en-
forced.

38. See note 30, supra. And see Parmelee v. United
States, 1940, 72 App.D.C. 203, 113 F.2d 729, 737: “It
cannot reasonably be contended that the purpose of the
pertinent statute is to prevent scientific research and
education. ¥ * * So to interpret it would be to abandon
the field, in large measure, to the charlatan and the fakir.”
(Footnote omitted.) And see the excerpt from Ulysses
quoted in note 21, supra.

39. Cf. Roth v. Goldman, 2 Cir., 172 F.2d 788, 792
(concurring opinion by Judge Frank), certiorari denied
1949, 337 U.S. 938, 69 S.Ct. 1514, 93 L.Ed. 1743.

40. “All ideas having even the slightest redeeming social
importance—unorthodox ideas, controversial ideas, even
ideas hateful to the prevailing climate of opinion—have the
full protection of the {Constitutional] guaranties, unless

excludable because they encroach upon the limited area of
more important interests. But implicit in the history of the
First Amendment is the rejection of obscenity as utterly
without redeeming social importance.

“** *Sex, a great and mysterious motive force in
human life, has indisputably been a subject of absorbing
interest to mankind through the ages; it is one of the vital
problems of human interest and public concern.” Roth v.
United States, 1957, 354 U.S. 476, 484, 487, 77 S.Ct.
1304, 1 L.Ed.2d 1498 (footnote omitted). I believe that
the statement above quoted concerning the rejection of
obscenity must be interpreted in the light of the
widespread distribution of the material in Roth. While I do
not reach the constitutional issues posed by claimant in
this case I may note that, since it is taken as proved in this
case that the libelled material will not, in all probability,
appeal to the prurient interest of those into whose hands it
will come, I cannot conceive of any interest which
Congress might have intended to protect by prohibiting
the importation of the material by the claimant.

41. The Government also maintains that the holding in
United States v. One Obscene Book Entitled “Married
Love,” D.C.S.D.N.Y.1931, 48 F.2d 821, that a decision
that a book is importable under § 305(a) is res judicata in
a subsequent libel, precludes my holding that material is to
be judged by its appeal to those who will see it. But the
successive importations in that case were both for the
purpose of distributing the book to the public at large. I
see no reason for extending the rationale of the cited case
beyond the situation in which the successive importations
are for the purpose of distributing the material to the same
person or class of persons.

42. See Roth v. United States, 1957, 354 U.S. 476, 485,
77 S.Ct. 1304, 1 L.Ed.2d 1498.

“LADY CHATTERLEY'S LOVER IS NOT OBSCENE.
THE DECISION OF THE POSTMASTER GENERAL
THAT IT IS OBSCENE AND THEREFORE
NON-MAILABLE IS CONTRARY TO LAW AND
CLEARLY ERRONEOUS.”

Grove Press, Inc. v. Christenberry, 175 F.Supp. 488 (1959)

FREDERICK van PELT BRYAN, District Judge.

These two actions against the Postmaster of New York,
now consolidated, arise out of the denial of the United
States mails to the recently published Grove Press
unexpurgated edition of “Lady Chatterley’s Lover” by D.
H. Lawrence.

Plaintiffs seek to restrain the Postmaster from enforcing
a decision of the Post Office Department that the
unexpurgated “Lady Chatterley’s Lover”, and circulars
announcing its availability, are non-mailable under the
statute barring obscene matter from the mails (18 U.S. C.
§ 1461).) They also seek a declaratory judgment to the
effect (1) that the novel is not “obscene, lewd, lascivious,
indecent or filthy” in content or character, and is not
non-mailable under the statute or, in the alternative, (2)



that if the novel be held to fall within the purview of the
statute, the statute is to that extent invalid and violates
plaintiffs’ rights in contravention of the First and Fifth
Amendments.

Grove Press, Inc., one of the plaintiffs, is the publisher
of the book. Readers’ Subscription, Inc., the other
plaintiff, is a book club which has rights to distribute it.

Defendant has moved and plaintiffs have cross-moved
for summary judgment, pursuant to Rule 56, F.R.Civ.P.,
28 U.S.C. There are no disputed issues of fact. The cases
are before me for final determination on the pleadings, the
decision of the Postmaster General, the record before him
and supplemental affidavits.?

On April 30, 1959 the New York Postmaster withheld
from dispatch some 20,000 copies of circulars deposited
for mailing by Readers’ Subscription, which announced
the availability of the new Grove edition of Lady
Chatterley. At about the same time he also detained a
number of copies of the book which had been deposited
for mailing by Grove Press.

On May 8, 1959 letters of complaint issued by the
General Counsel of the Post Office Department were
served on Grove and Readers’ Subscription alleging that
there was probable cause to believe that these mailings
violated 18 U.S.C. § 1461, and advising them of a
departmental hearing. The respondents filed answers
denying these allegations and a hearing was held before the
Judicial Officer of the Post Office Department on May 14,
1959.3

The General Counsel, as complainant, introduced the
Grove edition and the circulars which had been detained
and rested.

The respondents offered (1) testimony as to their
reputation and standing in the book publishing and
distribution fields and their purpose in publishing and
distributing the novel; (2) reviews of the book in leading
newspapers and literary periodicals throughout the
country; (3) copies of editorials and comments in leading
newspapers concerning publication of the book and its
anticipated impact; (4) news articles dealing with the
banning of the book by the Post Office; and (5) expert
testimony by two leading literary critics, Malcolm Cowley
and Alfred Kazin, as to the literary stature of the work and
its author, contemporary acceptance of literature dealing
with sex and sex relations and their own opinions as to the
effect of the book on its readers. The editorials and
comments and the news articles were excluded.

The Judicial Officer before whom the hearing was held
did not decide the issues. On May 28 he issued an order
referring the proceedings to the Postmaster General “for
final departmental decision.”?

On June 11, 1959 the Postmaster General rendered a
departmental decision finding that the Grove edition “is
obscene and non-mailable pursuant to 18 U.S.Code §
1461,” and that the Readers’ Subscription circulars *“‘give
information where obscene material, namely, the book in
issue in this case, may be obtained and are
non-mailable * * * .

This litigation, which had been commenced prior to the
decision, was then brought on for hearing.

I

The basic question here is whether the unexpurgated
“Lady Chatterley’s Lover” is obscene within the meaning
of 18 U.S.C. § 1461,5 and is thus excluded from the
protections afforded freedom of speech and the press by
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the First Amendment.

However, the defendant takes the position that this
question is not before me for decision. He urges that the
determination by the Postmaster General that this novel is
obscene and non-mailable is conclusive upon the court
unless it is found to be unsupported by substantial
evidence and is clearly wrong. He argues, therefore, that I
may not determine the issue of obscenity de novo.

Thus, an initial question is raised as to the scope of the
court’s power of review. In the light of the issues
presented, the basis of the Postmaster General’s decision,
and the record before him, this question is not of
substance.

(1) Prior to Roth v. United States, 354 U.S. 476, 77
S.Ct. 1304, 1 L.Ed.2d 1498, the Supreme Court had
“always assumed that obscenity is not protected by the
freedoms of speech and press.” However, until then the
constitutional question had not been directly passed upon
by the court. In Roth the question was squarely posed.

The court held, in accord with its long-standing
assumption, that ‘“obscenity is not within the area of
constitutionally protected speech or press.”®

The court was faced with a dilemma. On the one hand it
was required to eschew any impingement upon the
cherished freedoms of speech and the press guaranteed by
the Constitution and so essential to a free society. On the
other hand it was faced with the recognized social evil
presented by the purveyance of pornography.

The opinion of Mr. Justice Brennan for the majority
makes it plain that the area which can be excluded from
constitutional protection without impinging upon the free
speech and free press guarantees is narrowly limited. He
says (354 U.S. at page 484, 77 S.Ct. at page 1309):

“All ideas having even the slightest redeeming social
importance—unorthodox ideas, controversial ideas, even
ideas hateful to the prevailing climate of opinion—have the
full protection of the guarantees, unless excludable
because they encroach upon the limited area of more
important interests.”

He gives stern warning that no publication advancing
such ideas can be suppressed under the guise of regulation
of public morals or censorship of public reading matter. As
he says (354 U.S. at page 488, 77 S.Ct. at page 1311):

“The fundamental freedoms of speech and press have
contributed greatly to the development and well-being of
our free society and are indispensable to its continued
growth. Ceaseless vigilance is the watchword to prevent
their erosion by Congress or by the States. The door
barring federal and state intrusion into this area cannot be
left ajar; it must be kept tightly closed and opened only
the slightest crack necessary to prevent encroachment
upon more important interests.”

It was against the background of these constitutional
requirements that the Court laid down general standards
for judging obscenity, recognizing that it was “vital that
[such] standards * * * safeguard the protection of
freedom of speech and press for material which does not
treat sex” in an obscene manner. The standards were
“whether to the average person, applying contemporary
community standards, the dominant theme of the material
taken as a whole appeals to prurient interest.”

The Court did not attempt to apply these standards to a
specific set of facts. It merely circumscribed and limited
the excluded area in general terms.

Plainly application of these standards to specific
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material may involve no little difficulty as the court was
well aware. Cases involving “hard core” pornography, or
what Judge Woolsey referred to as ‘“‘dirt for dirt’s sake,”?
purveyed furtively by dealers in smut, are relatively simple.
But works of literary merit present quite a different
problem, and one which the majority in Roth did not
reach as such.®

Chief Justice Warren, concurring in the result, said of
this problem (354 U.S. at page 476, 77 S.Ct. at page
1314):

“** * The history of the application of laws designed
to suppress the obscene demonstrates convincingly that
the power of government can be invoked under them
against great art or literature, scientific treatises, or works
exciting social controversy. Mistakes of the past prove that
there is a strong countervailing interest to be considered in
the freedoms guaranteed by the First and Fourteenth
Amendments.”

And Mr. Justice Harlan, dissenting, also deeply
concerned, had this to say (354 U.S. at pages 497, 498, 77
S.Ct. at page 1315):

¢ * * * The suppression of a particular writing or other
tangible form of expression is * * * an individual matter,
and in the nature of things every such suppression raises an
individual constitutional problem, in which a reviewing
court must determine for itself whether the attacked
expression is suppressible within constitutional standards.
Since those standards do not readily lend themselves to
generalized definitions, the constitutional problem in the
last analysis becomes one of particularized judgments
which appellate courts must make for themselves.

“I do not think that reviewing courts can escape this
responsibility by saying that the trier of the facts, be it a
jury or a judge, has labeled the questioned matter as
‘obscene,” for, if ‘obscenity’ is to be suppressed, the
question whether a particular work is of that character
involves not really an issue of fact but a question of
constitutional judgment of the most sensitive and delicate
kind.”

Mr. Justice Frankfurter, concurring in Kingsley
International Pictures Corp. v. Regents, 79 S.Ct. 1362,
1369 expressed a similar view. He pointed out that in
determining whether particular works are entitled to the
constitutional protections of freedom of expression “We
cannot escape such instance-by-instance,
case-by-case * * * [constitutional adjudication] in all the
variety of situations that come before this Court.” And
Mr. Justice Harlan, in the same case, also concurring in the
result, speaks of “the necessity for individualized
adjudication. In the very nature of things the problems in
this area are ones of individual cases * * * . These views
are not inconsistent with the decisions of the majority
determining both Roth and Kingsley upon broader
constitutional grounds.

It would seem that the Court itself made such
“individualized” or “‘case by case’” adjudications as to the
obscenity of specific material in at least two cases
following Roth. In One, Inc. v. Olesen, 355 U.S. 371, 78
S.Ct. 364, 2 L.Ed.2d 352 and Sunshine Book Co. v.
Summerfield, 355 U.S. 372, 78 S.Ct. 365, 2 L.Ed.2d 352,
the courts below had found in no uncertain terms that the
material was obscene within the meaning of Section
1461.° In each case the Supreme Court in a one sentence
per curiam opinion granted certiorari and reversed on the
authority of Roth.

One, Inc. v. Olesen, and Sunshine Book Co. v.
Summerfield, involved determinations by the Post Office
barring material from the mails on the ground that it was
obscene. In both the District Court had found that the
publication was obscene and that the determination of the
Post Office should be upheld. In both the Court of
Appeals had affirmed the findings of the District Court.

Yet in each the Supreme Court, without discussion,
summarily reversed on the authority of Roth. As Judge
Desmond of the New York Court of Appeals said of these
cases—“Presumably, the court having looked at those
books simply held them not to be obscene.”°

It is no less the duty of this court in the case at bar to
scrutinize the book with great care and to determine for
itself whether it is within the constitutional protections
afforded by the First Amendment, or whether it may be
excluded from those protections because it is obscene
under the Roth tests.

(2) Such review is quite consistent with the
Administrative Procedure Act (5 U.S.C.A. § 1001 et seq.),
assuming that the act is applicable here.

This is not a case where the agency determination under
review is dependent on “‘a fair estimate of the worth of the
testimony of witnesses or its informed judgment on
matters within its special competence or both.” See
Universal Camera Corp. v. National Labor Board, 340 U.S.
474, 490, 71 S.Ct. 456, 95 L.Ed. 456. Cf. O’Leary v.
Brown-Pacific-Maxon, 340 U.S. 504, 71 S.Ct. 470, 95
L.Ed. 483; Gooding v. Willard, 2 Cir., 209 F. 2d 9183.

There were no disputed facts before the Postmaster
General. The facts as to the mailings and the detainer were
stipulated and the only issue before him was whether
“Lady Chatterley’s Lover” was obscene.

The complainant relied on the text of the novel and
nothing more to establish obscenity. Respondents’
evidence was wholly uncontradicted, and, except for the
opinions of the critics Cowley and Kazin as to the effect of
the book upon its readers, it scarcely could have been. The
complainant conceded that the book had literary merit.
The views of the critics as to the place of the novel and its
author in twentieth century English literature have not
been questioned.

As the Postmaster General said, he attempted to apply
to the book “the tests which, it is my understanding, the
courts have established for determining questions of
obscenity.” Thus, all he did was to apply the statute, as he
interpreted it in the light of the decisions, to the book. His
interpretation and application of the statute involved
questions of law, not questions of fact.

The Postmaster General has no special competence or
technical knowledge on this subject which qualifies him to
render an informed judgment entitled to special weight in
the courts. There is no parallel here to determinations of
such agencies as the Interstate Commerce Commission, the
Securities and Exchange Commission, the National Labor
Relations Board, the Federal Communications Commis-
sion, the Federal Power Commission, or many others
on highly technical and complicated subject matter upon
which they have specialized knowledge and are particular-
ly qualified to speak.

No doubt the Postmaster General has similar
qualifications on many questions involving the
administration of the Post Office Department, the
handling of the mails, postal rates and other matters. See
Bates & Guild Co. v. Payne, 194 U.S. 106, 24 S.Ct. 595,
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mine what constitutes obscenity within the meaning of
Section 1461, or that “contemporary community stan-
dards are not such that this book should be allowed to be
transmitted in the mails” or that the literary merit of the
book is outweighed by its pornographic features, as he
found. Such questions involve interpretation of a statute,
which also imposes criminal penalties, and its application
to the allegedly offending material. The determination of
such questions is peculiarly for the courts, particularly in
the light of the constitutional questions implicit in each
case !

It has been suggested that the court cannot interfere
with the order of the Postmaster General unless it finds
that he abused his discretion. But it does not appear that
the Postmaster General has been vested with ‘‘discretion”
finally to determine whether a book is obscene within the
meaning of the statute.

It is unnecessary to pass on the questions posed by the
plaintiffs as to whether the Postmaster General has any
power to impose prior restraints upon the mailing of mat-
ter allegedly obscene and whether the enforcement of the
statute is limited to criminal proceedings, though it seems
to me that these questions are not free from doubt.12

Assuming power in the Postmaster General to withhold
obscene matter from dispatch in the mails temporarily, a
grant of discretion to make a final determination as to
whether a book is obscene and should be denied to the
public should certainly not be inferred in the absence of a
clear and direct mandate. As the Supreme Court pointed
out under comparable circumstances in Hannegan v.
Esquire, Inc., 327 U.S. 146, 151, 66 S.Ct. 456, 459, 90
L.Ed. 586, to vest such power in the Postmaster General
would, in effect, give him the power of censorship and that
“4is so abhorrent to our traditions that a purpose to grant it
should not be easily inferred.”

No such grant of power to the Postmaster General has
been called to my attention and I have found none.!3
Whatever administrative functions the Postmaster General
has go no further than closing the mails to material which
is obscene within the meaning of the statute. This is not an
area in which the Postmaster General has any “discretion”
which is entitled to be given special weight by the
courts.!4

The Administrative Procedure Act makes the reviewing
court responsible for determining all relevant questions of
law, for interpreting and applying all constitutional and
statutory provisions and for setting aside agency action not
in accordance with law. 5 U.S.C.A. § 1009. The question
presented here falls within this framework.

Thus, the question presented for decision is whether
“Lady Chatterley’s Lover” is obscene within the meaning
of the statute and thus excludable from "constitutional
protections. I will now consider that question.

11

This unexpurgated edition of ‘“Lady Chatterley’s Lover”
has never before been published either in the United States
or England, though comparatively small editions were pub-
lished by Lawrence himself in Italy and authorized for
publication in France, and a number of pirated copies
found their way to this country.

Grove Press is a reputable publisher with a good list
which includes a number of distinguished writers and
serious works. Before publishing this edition Grove con-
sulted recognized literary critics and authorities on English
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literature as to the advisability of publication. All were of
the view that the work was of major literary importance
and should be made available to the American public.

No one is naive enough to think that Grove Press did
not expect to profit from the book. Nevertheless the
format and composition of the volume, the advertising and
promotional material and the whole approach to publica-
tion, treat the book as a serious work of literature. The
book is distributed through leading bookstores throughout
the country. There has been no attempt by the publisher
to appeal to prurience or the prurient minded.

The Grove edition has a preface by Archibald MacLeish,
former Librarian of Congress, Pulitzer Prize winner, and
one of this country’s most distinguished poets and literary
figures, giving his appraisal of the novel. There follows an
introduction by Mark Schorer, Professor of English Litera-
ture at the University of California, a leading scholar of D.
H. Lawrence and his work. The introduction is a critique
of the novel against the background of Lawrence’s life,
work and philosophy. At the end of the novel there is a
bibliographical note as to the circumstances under which it
was written and first published. Thus, the novel is placed
in a setting which emphasizes its literary qualities and its
place as a significant work of a major English novelist.

Readers’ Subscription has handled the book in the same
vein. The relatively small number of Readers’ Subscription
subscribers is composed largely of people in academic,
literary and scholarly fields. Its list of books includes
works of high literary merit, including books by and about
D. H. Lawrence.

There is nothing of “the leer of the sensualist”?5 in the
promotion or methods of distribution of this book. There
is no suggestion of any attempt to pander to the lewd and
lascivious minded for profit. The facts are all to the con-
trary.

Publication met with unanimous critical approval. The
book was favorably received by the literary critics of such
diverse publications as the New York Times, the Chicago
Tribunie, the San Francisco Call Bulletin, the New York
Post, the New York Herald Tribune, Harpers and Time, to
mention only some. The critics were not agreed upon their
appraisal. Critical comment ranged from acclaim on the
one hand to more restrained views that this was not the
best of Lawrence’s writing, and was dated and in parts
“wooden”. But as MacLeish says in the preface,

“#* % *in spite of these reservations no responsible
critic would deny the book a place as one of the most
important works of fiction of the century, and no reader
of any kind could undertake to express an opinion about
the literature of the time or about the spiritual history that
literature expresses without making his peace in one way
or another with D. H. Lawrence and with this work.”

Publication of the Grove edition was a major literary
event. It was greeted by editorials in leading newspapers
throughout the country unanimously approving the publi-
cation and viewing with alarm possible attempts to ban the
book.

It was against this background that the New York Post-
master impounded the book and the Postmaster General
barred it. The decision of the Postmaster General, in a
brief four pages, relied on three cases, Roth v. United
States, supra; United States v. One Book Called “Ulysses”,
D.C.S.D.N.Y., 5 F.Supp. 182, affirmed 2 Cir., 72 F.2d
705, and Besig v. United States, 9 Cir., 208 F.2d 142.
While he quotes from Roth the Postmaster General relies
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principally on Besig, which was not reviewed by the
Supreme Court. It may be noted that the Ninth Circuit
relied heavily on Besig in One Book, Inc. v. Olesen, supra,
which was summarily reversed by the Supreme Court on
the authority of Roth.

He refers to the book as “currently withheld from the
mails in the United States and barred from the mails by
several other major nations.” His only discussion of its
content is as follows:

“The contemporary community standards are not such
that this book should be allowed to be transmitted in the
mails.

“The book is replete with descriptions in minute detail
of sexual acts engaged in or discussed by the book’s
principal characters. These descriptions utilize filthy,
offensive and degrading words and terms. Any literary
merit the book may have is far outweighed by the pornog-
raphic and smutty passages and words, so that the book,
taken as a whole, is an obscene and filthy work.

“I therefore see no need to modify or reverse the prior
rulings of this Department and the Department of the
Treasury with respect to this edition of this book.”! 6

This seems to be the first time since the notable opin-
ions of Judge Woolsey and Judge Augustus Hand in United
States v. One Book Called “Ulysses”, supra, in 1934 that a
book of comparable literary stature has come before the
federal courts charged with violating the federal obscenity
statutes. That case held that James Joyce’s *“Ulysses”
which had been seized by the Customs under Section 305
of the Tariff Act of 1930, 19 US.C.A. § 1305, was not
obscene within the meaning of that statute. It thoroughly
discussed the standards to be applied in determining this
question.

The essence of the Ulysses holding is that a work of
literary merit is not obscene under federal law merely
because it contains passages and language dealing with sex
in a most candid and realistic fashion and uses many four-
letter Anglo-Saxon words. Where a book is written with
honesty and seriousness of purpose, and the portions
which might be considered obscene are relevant to the
theme, it is not condemned by the statute even though “it
justly may offend many.” “Ulysses” contains numerous
passages dealing very frankly with sex and the sex act and
is free in its use of fourletter Anglo-Saxon words. Yet
both Judge Woolsey in the District Court, and Judge Hand
in the Court of Appeals, found that it was a sincere and
honest book which was not in any sense “dirt for dirt’s
sake.”!7 They both concluded that “Ulysses” was a work
of high literary merit, written by a gifted and serious
writer, which did not have the dominant effect of promot-
ing lust or prurience and therefore did not fall within the
interdiction of the statute,

Roth v. United States, supra, decided by the Supreme
Court in 1957, twenty-three years later, unlike the Ulysses
case, did not deal with the application of the obscenity
statutes to specific material. It laid down general tests
circumscribing the area in which matter is excludable from
constitutional protections because it is obscene, so as to
avoid impingement on First Amendment guarantees.!

The court distilled from the prior cases (including the
Ulysses case, which it cited with approval) the standards to
be applied! ® —“whether to the average person, applying
contemporary community standards, the dominant theme
of the material taken as a whole appeals to prurient
interest.”

The court saw no significant difference between this
expression of the standards and those in the American Law
Institute Model Penal Code2? to the effect that

“** * A thing is obscene if, considered as a whole, its
predominant appeal is to prurient interest, i.e., a shameful
or morbid interest in nudity, sex, or excretion, and if it
goes substantially beyond customary limits of candor in
description or representation of such matters * * *

These standards are not materially different from those
applied in Ulysses to the literary work considered there.
Since the Roth case dealt with these standards for judging
obscenity in general terms and the Ulysses case dealt with
application of such standards to a work of recognized
literary stature, the two should be read together.

A number of factors are involved in the application of
these tests.

As Mr. Justice Brennan pointed out in Roth, sex and
obscenity are by no means synonymous and “[t]he por-
trayal of sex, e. g., in art, literature and scientific works, is
not in itself sufficient reason to deny material the constitu-
tional protection of freedom of speech and press.” As he
said, sex has been ‘“a subject of absorbing interest to man-
kind through the ages; it is one of the vital problems of
human interest and public concern.” The subject may be
discussed publicly and truthfully without previous re-
straint or fear of subsequent punishment as long as it does
not fall within the narrowly circumscribed interdicted
area.

Both cases held that, to be obscene, the dominant effect
of the book must be an appeal to prurient interest—that is
to say, shameful or morbid interest in sex. Such a theme
must so predominate as to submerge any ideas of “re-
deeming social importance” which the publication con-
tains.

It is not the effect upon the irresponsible, the immature
or the sensually minded which is controlling. The material
must be judged in terms of its effect on those it is likely to
reach who are conceived of as the average man of normal
sensual impulses,2! or, as Judge Woolsey says, “what the
French would call I’homme moyen sensuel.” [5
F.Supp.184.]

The material must also exceed the limits of tolerance
imposed by current standards of the community with re-
spect to freedom of expression in matters concerning sex
and sex relations. Moreover, a book is not to be judged by
excerpts or individual passages but must be judged as a
whole.

All of these factors must be present before a book can
be held obscene and thus outside constitutional protec-
tions.

Judged by these standards, “Lady Chatterley’s Lover” is
not obscene. The decision of the Postmaster General that
it is obscene and therefore non-mailable is contrary to law
and clearly erroneous. This is emphasized when the book is
considered against its background and in the light of its
stature as a significant work of a distinguished English
novelist.

D. H. Lawrence is one of the most important novelists
writing in the English language in this century. Whether he
is, as some authorities say, the greatest English novelist
since Joseph Conrad, or one of a number of major figures,
makes little difference. He was a writer of great gifts and
of undoubted artistic integrity.

The text of this edition of “Lady Chatterley’s Lover”
was written by Lawrence toward the close of his life and



was his third version of the novel, originally called
“Tenderness”.

The book is almost as much a polemic as a novel.

In it Lawrence was expressing his deep and bitter dis-
satisfaction with what he believed were the stultifying ef-
fects of advancing industrialization and his own somewhat
obscure philosophic remedy of a return to ‘“‘naturalness”.
He attacks what he considered to be the evil effects of
industrialization upon the wholesome and natural life of
all classes in England. In his view this was having disastrous
consequences on English society and on the English coun-
tryside. It had resulted in devitalization of the upper
classes of society and debasement of the lower classes. One
result, as he saw it, was the corrosion of both the emo-
tional and physical sides of man as expressed in his sexual
relationships which had become increasingly artificial and
unwholesome,

'The novel develops the contrasts and conflicts in charac-
ters under these influences.

The plot is relatively simple.

Constance Chatterly is married to a baronet, returned
from the first world war paralyzed from the waist down.
She is physically frustrated and dissatisfied with the artifi-
ciality and sterility of her life and of the society in which
she moves. Her husband, immersed in himself, seeks
compensation for his own frustrations in the writing of
superficial and brittle fiction and in the exploitation of his
coal mining properties, a symbol of the creeping industrial
blight. Failing to find satisfaction in an affair with a man
in-her husband’s circle, Constance Chatterley finds herself
increasingly restless and unhappy. Her husband half-
heartedly urges her to have a child by another man whom
he will treat as his heir. Repelled by the suggestion that she
casually beget a child, she is drawn to Mellors, the game-
keeper, sprung from the working class who, having
achieved a measure of spiritual and intellectual indepen-
dence, is a prototype of Lawrence’s natural man. They
establish a deeply passionate and tender relationship which
is described at length and in detail. At the conclusion she is
pregnant and plans to obtain a divorce and marry the
gamekeeper.

This plot serves as a vehicle through which Lawrence
develops his basic theme of contrast between his own
philosophy and the sterile and debased society which he
attacks. Most of the characters are prototypes. The plot
and theme are meticulously worked out with honesty and
sincerity.

'The book is replete with fine writing and with descrip-
tive passages of rare beauty. There is no doubt of its
literary merit.

It contains a number of passages describing sexual inter-
course in great detail with complete candor and realism.
Four-letter Anglo-Saxon words are used with some fre-
quency,

These passages and this language understandably will
shock the sensitive minded. Be that as it may, these pas-
sages are relevant to the plot and to the development of
the characters and of their lives as Lawrence unfolds them.
The language which shocks, except in a rare instance or
two, is not inconsistent with character, situation or theme.

Even if it be assumed that these passages and this lan-
guage taken in isolation tend to arouse shameful, morbid
and lustful sexual desires in the average reader, they are an
integral, and to the author a necessary22 part of the deve-
lopment of theme, plot and character. The dominant

BOOKS, PERIODICALS, PAMPHLETS, AND OBSCENITY 87

theme, purpose and effect of the book as a whole is not an
appeal to prurience or the prurient minded. The book is
not “dirt for dirt’s sake”.23 Nor do these passages and this
language submerge the dominant theme so as to make the
book obscene even if they could be considered and found
to be obscene in isolation.

What the Postmaster General seems to have done is
precisely what the Supreme Court in Roth and the courts
in the Ulysses case said ought not to be done. He has lifted
from the novel individual passages and language, found
them to be obscene in isolation and therefore condemned
the book as a whole. He has disregarded the dominant
theme and effect of the book and has read these passages
and this language as if they were separable and could be
taken out of context. Thus he has “weighted” the isolated
passages which he considered obscene against the re-
mainder of the book and concluded that the work as a
whole must be condemned,

Writing about sex is not in itself pornographic, as the
Postmaster General recognized, Nor does the fact that sex
is a major theme of a book condemn the book as obscene.
Neither does the use of “four letter” words, despite the
offense they may give. “Ulysses” was found not to be
obscene despite long passages containing similar descrip-
tions and language. As Judge Woolsey said there (5
F.Supp. at pages 183, 184):

“The words which are criticized as dirty are old Saxon
words known to almost all men and, I venture, to many
women, and are such words as would be naturally and
habitually used, I believe, by the types of folk whose life,
physical and mental, Joyce is seeking to describe.”

Such words ‘“are, almost without exception of honest
Anglo-Saxon ancestry and were not invented for purely
scatological effect.”24

The tests of obscenity are not whether the book or
passages from it are in bad taste or shock or offend the
sensibilities of an individual, or even of a substantial seg-
ment of the community. Nor are we concerned with
whether the community would approve of Constance
Chatterley’s morals. The statute does not purport to
regulate the morals portrayed or the ideas expressed in a
novel, whether or not they are contrary to the accepted
moral code, nor could it constitutionally do so. Kingsley
International Pictures v. Regents, supra.

Plainly “Lady Chatterley’s Lover” is offensive to the
Postmaster General, and 1 respect his personal views. As a
matter of personal opinion I disagree with him for I do not
personally find the book offensive.

But the personal views of neither of us are controlling
here, The standards for determining what constitutes
obscenity under this statute have been laid down. These
standards must be objectively applied regardless of per-
sonal predilections.

There has been much discussion of the intent and pur-
pose of Lawrence in writing Lady Chatterley, It is sug-
gested that the intent and purpose of the author has no
relevance to the question as to whether his work is obscene
and must be disregarded.

No doubt an author may write a clearly obscene book in
the mistaken belief that he is serving a high moral purpose,
The fact that this is the author’s purpose does not redeem
the book from obscenity.

But the sincerity and honesty of purpose of an author as
expressed in the manner in which a book is written and in
which his theme and ideas are developed has a great deal to
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do with whether it is of literary and intellectual merit.
Here, as in the Ulysses case, there is no question about
Lawrence’s honesty and sincerity of purpose, artistic
integrity and lack of intention to appeal to prurient
interest.

Thus, this is an honest and sincere novel of literary
merit and its dominant theme and effect, taken as a whole,
is not an appeal to the prurient interest of the average
reader.

This would seem to end the matter. However, the
Postmaster General’s finding that the book is non-mailable
because it offends contemporary community standards
bears some discussion.

I am unable to ascertain upon what the Postmaster
General based this conclusion. The record before him
indicates general acceptance of the book throughout the
country and nothing was shown to the contrary. The
critics were unanimous. Editorial comment by leading
journals of opinion welcomed the publication and decried
any attempts to ban it.

It is true that the editorial comment was excluded by
the Judicial Officer at the hearing. But it seems to me that
this was error. These expressions were relevant and
material on the question of whether the book exceeded
the limits of freedom of expression in matters involving
sex and sex relations tolerated by the community at large
in these times.

The contemporary standards of the community and the
limits of its tolerance cannot be measured or ascertained
accurately. There is no poll available to determine such
questions. Surely expressions by leading newspapers, with
circulations of millions, are some evidence at least as to
what the limits of tolerance by present day community
standards are, if we must embark upon a journey of
exploration into such uncharted territory.

Quite apart from this, the broadening of freedom of
expression and of the frankness with which sex and sex
relations are dealt with at the present time require no
discussion. In one best selling novel after another frank
descriptions of the sex act and “four-letter” words appear
with frequency. These trends appear in all media of public
expression, in the kind of language used and the subjects
discussed in polite society, in pictures, advertisements and
dress, and in other ways familiar to all. Much of what is
now accepted would have shocked the community to the
core a generation ago. Today such things are generally
tolerated whether we approve or not.

I hold that, at this stage in the development of our
society, this major English novel, does not exceed the
outer limits of the tolerance which the community as a
whole gives to writing about sex and sex relations.

One final word about the constitutional problem
implicit here.

It is essential to the maintenance of a free society that
the severest restrictions be placed upon restraints which
may tend to prevent the dissemination of ideas.25 It
matters not whether such ideas be expressed in political
pamphlets or works of political, economic or social theory
or criticism, or through artistic media. All such expressions
must be freely available.

A work of literature published and distributed through
normal channels by a reputable publisher stands on quite a
different footing from hard core pornography furtively
sold for the purpose of profiting by the titillation of the
dirty minded. The courts have been deeply and properly

concerned about the use of obscenity statutes to suppress
great works of art or literature. As Judge Augustus Hand
said in Ulysses (72 F.2d at page 708):

¢ * * * The foolish judgments of Lord Eldon about one
hundred years ago, proscribing the works of Byron and
Southey, and the finding by the jury under a charge by
Lord Denman that the publication of Shelley’s ‘Queen
Mab’ was an indictable offense are a warning to all who
have to determine the limits of the field within which
authors may exercise themselves.”

To exclude this book from the mails on the grounds of
obscenity would fashion a rule which could be applied to a
substantial portion of the classics of our literature. Such a
rule would be inimical to a free society. To interpret the
obscenity statute so as to bar “Lady Chatterley’s Lover”
from the mails would render the statute unconstitutional
in its application, in violation of the guarantees of freedom
of speech and the press contained in the First Amendment.

It may be, as the plaintiffs urge, that if a work is found
to be of literary stature, and not “hard core” pornography,
it is a fortiori within the protections of the First
Amendment. But I do not reach that question here. For I
find that “Lady Chatterley’s Lover” is not obscene within
the meaning of 18 U.S.C. § 1461, and is entitled to the
protections guaranteed to freedoms of speech and press by
the First Amendment. I therefore hold that the order of
the Postmaster General is illegal and void and violates
plaintiffs’ rights in contravention of the Constitution.

NOTES

1. The relevant portions of § 1461 provide: “Every
obscene, lewd, lascivious, indecent, filthy or vile
article * * * and

“Every written or printed * * * circular. * * * or notice
of any kind giving information * * * where, or how, or
from whom * * * any of such * * * articles * * * may be
obtained * * *,

“Is declared to be nonmailable matter and shall not be
conveyed in the mails or delivered from any post office or
by any letter carrier.”

The statute provides penalties for violation of up to five
years imprisonment and a maximum fine of $5,000 for a
first offense and up to ten years’ imprisonment and a
maximum $10,000 fine for subsequent offenses.

2. Plaintiffs originally moved for a preliminary injunc-
tion but that motion is moot in the present posture of the
case.

3. The Judicial Officer heard the case pursuant to a
stipulation between the parties which had the effect of
obviating the requirement that the case be heard by an
independent Hearing Examiner. See Borg-Johnson Elec-
tronics, Inc. v. Christenberry, D.C.S.D.N.Y., 169 F.Supp.
746.

4. This referral was made pursuant to paragraph III (b)
23 F.R. 2817, which provides certain “Decisions and
orders of the Judicial Officer * * * shall be the final
departmental decision * * * except that the Judicial
Officer may refer any proceeding to * * * the Postmaster
General * * * for final decision.” The order of the Judicial
Officer making the referral said:

“The complainant alleges that the book ‘Lady Chatter-
ley’s Lover’ is obscene and nonmailable under 18 U.S.C.
1461 and that the circular of Readers’ Subscription, Inc.
gives information as to where obscenity may be obtained.



The complainant admits that the novel has literary merit
but claims that the obscene passages outweigh the literary
merit.

“The book at issue, which is the unexpurgated version
has for many years been held to be nonmailable by the
Post Office Department and non-importable by the Bureau
of Customs of the Department of the Treasury. To hold
the book to be mailable matter would require a reversal of
rulings of long standing by this Department and to cast
doubt on the rulings of a coordinate executive depart-
ment.”

5.1 use the word ‘“obscene” as covering the words
“obscene, lewd, lascivious, indecent, filthy or vile” as used
in the statute in so far as they may be applicable to this
book.

6. The court expressly limited its grant of certiorari to
constitutional questions concerning the validity of Section
1461 on its face, and thus was not concerned with the
specific facts of the case. Roth v. United States, 352 U.S.
964, 77 S.Ct. 1304,1309, 1 L.Ed.2d 319.

7. United States v. One Book Called “Ulysses”,
D.C.S.D.N.Y., 5 F.Supp. 182, 184, affirmed, 2 Cir., 72
F.2d 705.

8. “No issue is presented * * * concerning the obscenity
of the material involved.” Footnote 8, 354 U.S. at page
481, 77 S.Ct. at page 1307.

9. One, Inc. v. Olesen, 9 Cir., 241 F.2d 772; Sunshine
Book Co. v. Summerfield, D.C.D.C., 128 F.Supp 564; 101
U.S. App.D.C. 358,249 F.2d 114.

10. Concurring in Kingsley Intern., Pictures Corp. v.
Regents, 4 N.Y.2d 349, 368, 175 N.Y.S.2d 39, 54, 151
N.E.2d 197.

11. Professor Davis notes in Administrative Law Trea-
tise, (1958) Vol. 4 § 30.07, “Substitution of judicial for
administrative judgment is often rather clearly desirable,
* % % [on questions] which (1) transcend the single field
of the particular agency, (2) call for interpretation of the
common law * * * (4) are affected substantially by
constitutional considerations, whether or not a constitu-
tional issue is directly presented, * * * (6) bring into
question judge-made law previously developed in the
course of statutory interpretation * * *.”” These criteria are
all present here.

12. These questions have never been decided by the
Supreme Court. The sharply divided Court of Appeals for
the District of Columbia Circuit, sitting en banc found that
the Postmaster General had such power in Sunshine Book
Co. v. Summerfield, supra. But 1 find the dissenting
opinion persuasive.

13. Even under 39 U.S.C.A. §§ 259a and 259b, which
give the Postmaster General power to withhold incoming
mail from a purveyor of obscenity “upon evidence
satisfactory” to him, an application to the District Court is
required within twenty days for a determination, inter alia.
as to whether the detention is reasonable or necessary.
This is in contrast to Section 1461, included in the
Criminal Code, where no such statutory scheme is pro-
vided.

14. The defendant cites language to indicate that the
question of whether material is obscene is committed to
agency discretion. One line of cases deals with “fraud
orders”. (39 U.S.C.A. § 259.) Fraud is almost always a
question of fact and Section 259 provides that the
Postmaster General may deny the mails ‘“upon evidence
satisfactory to him.” Such cases as Gottlieb v. Schaffer,
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D.C.S.D.N.Y., 141 F.Supp. 7, which apply the substantial
evidence test to agency findings of fact under these
circumstances are clearly distinguishable. See, also,
Donaldson v. Read Magazine, Inc., 333 U.S. 178, 68 S.Ct.
591,92 L.Ed. 628.

Other cases cited deal with matters requiring expert
judgment in the administration of the mails. E. g., Smith v.
Hitchcock, 226 U.S. 53, 33 S.Ct. 6, 57 L.Ed. 119.

Cases cited involving obscenity while referring to
“administrative discretion” considered the facts. In
Glanzman v. Christenberry, D.C.S.D.N.Y.1958, 175
F.Supp. 485, Judge Dimock found the material clearly
obscene. It was ‘“unnecessary to seek support in the rule
that an administrative determination must stand unless
clearly wrong.” In Anderson v. Patten, D.C.S.D.N.Y, 247
F. 382, the material, the subject matter and the treatment
were salacious. In Roth v. Goldman, 2 Cir., 172 F.2d 788,
789 the materials had “little excuse for being beyond their
provocative obscenity * * * .7

Monart, Inc. v. Christenberry, D.CS.D.N.Y., 168
F.Supp. 654, was concerned only with the power of the
Post Office.

These cases do not hold that a Post Office determina-
tion of obscenity is entitled to special weight.

15. Woolsey, D.J. in United States v. One Book Called
“Ulysses”, supra [5 F.Supp. 183].

16. The ‘“‘rulings” referred to, apparently made even
before the Ulysses case, were not produced at the hearing
and it does not appear that they have ever seen the light of
day. There is nothing in the record as to their content, the
grounds on which they were based, whether whatever
parties may have been involved were given a hearing, or
what standards were applied. Nor is there any indication as
to what “major nations’” have banned the book or whether
in such countries there are any constitutional or other legal
protections afforded speech and press.

17. As Judge Woolsey said (5 F.Supp. at page 184):
“Each word of the book contributes like a bit of mosaic to
the detail of the picture which Joyce is seeking to
construct for his readers.”

18. There was no question but that the material
involved in Roth was hard core pornography and that the
defendants were engaged ‘‘in the commercial exploitation
of the morbid and shameful craving for materials with
prurient effect.” (354 U.S. at page 496, 77 S.Ct. at page
1315.)

19. For a comprehensive review of the prior material see
Judge Frank’s provocative concurring opinion in the Court
of Appeals which points to problems in this field still
unresolved. United States v. Roth, 2 Cir., 237 F.2d 796,
801. )

20. § 207.10(2), Tent.Draft No. 6, 1957.

21. See Volanski v. United States, 6 Cir., 246 F.2d 842.

22.See D. H. Lawrence, “Sex Literature and Censor-
ship.”” (Twayne Publishers, 1953), p. 89. Essay “A Propos
of Lady Chatterley’s Lover.”

23. As Mr. Justice Frankfurter pointed out in Kingsley
International Pictures Corp. v. Regents, supra, Lawrence
“knew there was such a thing as pornography, dirt for
dirt’s sake, or, to be more accurate, dirt for money’s sake.
This is what D. H. Lawrence wrote:

“‘But even 1 would censor genuine pornography,
rigorously. It would not be very difficult. In the first place,
genuine pornography is almost always underworld, it
doesn’t come into the open. In the second, you can



90 OBSCENITY AND FREEDOM OF EXPRESSION

recognize it by the insult it offers invariably, to sex, and to
the human spirit.

“ ‘Pornography is the attempt to insult sex, to do dirt
on it. This is unpardonable. Take the very lowest instance,
the picture post-card sold underhand, by the underworld,
in most cities. What I have seen of them have been of an
ugliness to make you cry. The insult to the human body,
the insult to a vital human relationship! Ugly and cheap
they make the human nudity, ugly and degraded they
make the sexual act, trivial and cheap and nasty.” (D. H.
Lawrence, Pornography and Obscenity, p. 13.)” Collected
in Lawrence “Sex Literature and Censorship”, supra, p. 69
[79 S.Ct. 1367].

24. Judge Bok in Commonwealth v. Gordon, 66 Pa.Dist.
& Co.R. 101, 114.

25. It should be noted that if the book is obscene within
§ 1461 and thus barred from the mails it is a crime to ship
it by express or in interstate commerce generally under 18
U.S.C. §§ 1462, 1465, and it would be subject to seizure
by the customs authorities if imported for sale. 19
U.S.C.A. § 1305.

JOHN CLELAND’S MEMOIRS OF A WOMAN OF PLEA-
SURE (FANNY HILL) HAS “REDEEMING SOCIAL IM-
PORTANCE” AND IS NOT OBSCENE

Memoirs v. Massachusetts, 383 U.S. 413 (1966)

MR. JusTicE BRENNAN announced the judgment of the
Court and delivered an opinion in which Tre CHIEF
JusTice and Mg. JusTice ForTas join.

This is an obscenity case in which Memoirs of a
Woman of Pleasure (commonly known as Fanny Hill),
written by John Cleland in about 1730, was adjudged
obscene in a proceeding that put on trial the book itself,
and not its publisher or distributor. The proceeding was
a civil equity suit brought by the Attorney General of
Massachusetts, pursuant to General Laws of Massachu-
setts, Chapter 272, §§ 28C-28H, to have the book de-
clared obscene.! Section 28C requires that the petition
commencing the suit be “directed against [the] book
by name” and that an order to show cause “why said
book should not be judicially determined to be obscene”
be published in a daily newspaper and sent by reg-
istered mail “to all persons interested in the publica-
tion.” Publication of the order in this case occurred in
a Boston daily newspaper, and a copy of the order was
sent by registered mail to G. P. Putnam’s Sons. alleged to
be the publisher and copyright holder of the book.

As authorized by § 28D. G. P. Putnam’s Sons inter-
vened in the proceedings in behalf of the book, but it
did not claim the right provided by that section to have
the issue of obscenity tried by a jury. At the hearing
before a justice of the Superior Court. which was con-
ducted, under § 28F, “in accordance with the usual course
of proceedings in equity.” the court received the book in
evidence and also, as allowed by the section, heard the
testimony of experts * and accepted other evidence. such

as book reviews, in order to assess the literary, cultural,
or educational character of the book. This constituted
the entire evidence, as neither side availed itself of the
opportunity provided by the section to introduce evi-
dence “as to the manner and form of its publication,
advertisement, and distribution.” > The trial justice en-
tered a final decree. which adjudged Memoirs obscene
and declared that the book “is not entitled to the pro-
tection of the First and Fourteenth Amendments to the
Constitution of the United States against action by the
Attorney General or other law enforcement officer pur-
suant to the provisions of . . . § 28B. or otherwise.” *
The Massachusetts Supreme Judicial Court affirmed the
decree. 349 Mass. 69. 206 N. E. 2d 403 (1965). We
noted probable jurisdiction. 382 U. S. 900. We reverse.’

I

The term “obscene” appearing in the Massachusetts
statute has been interpreted by the Supreme Judicial
Court to be as expansive as the Constitution permits:
the “statute covers all material that is obscene in the
constitutional sense.” Attorney General v. The Book
Named “Tropic of Cancer,” 345 Mass. 11, 13, 184 N. E.
2d 328, 330 (1962). Indeed, the final decree before us
equates the finding that Jemoirs is obscene within the
meaning of the statute with the declaration that the
book is not entitled to the protection of the First Amend-
ment.®* Thus the sole question before the state courts
was whether Memoirs satisfies the test of obscenity estab-
lished in Roth v. United States, 354 U. S. 476.

We defined obscenity in Roth in the following terms:
“[Wlhether to the average person. applying contempo-
rary community standards. the dominant theme of the
material taken as a whole appeals to prurient interest.™
354 U. S., at 489. Under this definition. as elaborated in
subsequent cases, three elements must coalesce: it must
be established that (a) the dominant theme of the mate-
rial taken as a whole appeals to a prurient interest in
sex; (b) the material is patently offensive because it
affronts contemporary community standards relating to
the description or representation of sexual matters: and
(¢) the material is utterly without redeeming social
value.

The Supreme Judicial Court purported to apply the
Roth definition of obscenity and held all three criteria
satisfied. We need not consider the claim that the court
erred in concluding that Memoirs satisfied the prurient
appeal and patent offensiveness criteria; for reversal is
required because the court misinterpreted the social value
criterion. The court applied the eriterion in this passage:

“It remains to consider whether the book can be
said to be ‘utterly without social importance’ We
are mindful that there was expert testimony, much
of which was strained, to the effect that Memoirs is
a structural novel with literary merit; that the book
displays a skill in characterization and a gift for
comedy; that it plays a part in the history of the
development of the English novel; and that it con-
tains a moral, namely, that sex with love is superior
to sex in a brothel. But the fact that the testimony
may indicate this book has some minimal literary
value does not mean it is of any social impor-
tance. We do not interpret the ‘social importance’



test as requiring that a book which appeals to pru-
rient interest and is patently offensive must be
unqualifiedly worthless before it can be deemed
obscene.” 349 Mass., at 73, 206 N. E. 2d, at 406.

The Supreme Judicial Court erred in holding that a
book need not be “unqualifiedly worthless before it can
be deemed obscene.” A book cannot be proscribed
unless it is found to be utterly without redeeming social
value. This is so even though the book is found to pos-
sess the requisite prurient appeal and to be patently
offensive. Each of the three federal constitutional cri-
teria is to be applied independently; the social value of
the book can neither be weighed against nor canceled by
its prurient appeal or patent offensiveness.” Hence,
even on the view of the court below that }emoirs pos-
sessed only a modicum of social value, its judgment must
be reversed as being founded on an erroneous interpre-
tation of a federal constitutional standard.

IL

It does not necessarily follow from this reversal that
a determination that Memoirs is obscene in the consti-
tutional sense would be improper under all circumstances.
On the premise, which we have no occasion to assess,
that Memoirs has the requisite prurient appeal and is
patently offensive, but has only a minimum of social
value, the circumstances of production, sale. and pub-
licity are relevant in determining whether or not the
publication or distribution of the book is constitution-
ally protected. Evidence that the book was commer-
cially exploited for the sake of prurient appeal, to the
exclusion of all other values. might justify the conclu-
sion that the book was utterly without redeeming social
importance. It is not that in such a setting the social
value test is relaxed so as to dispense with the require-
ment that a book be utterly devoid of social value, but
rather that, as we elaborate in Ginzburg v. United States,
post, pp. 470-473. where the purveyor's sole emphasis is
on the sexually provocative aspects of his publications. a
court could accept his evaluation at its face value. In
this proceeding, however, the courts were asked to judge
the obscenity of Memoirs in the abstract, and the decla-
ration of obscenity was neither aided nor limited by a
specific set of circumstances of production, sale, and pub-
licity.® All possible uses of the book must therefore
be considered, and the nere risk that the book might
be exploited by panderers because it so pervasively treats
sexual matters cannot alter the fact—given the view of
the Massachusetts court attributing to Memoirs a modi-
cum of literary and historical value—that the book will
have redeeming social importance in the hands of those
who publish or distribute it on the basis‘of that value.

Reversed.

MR. JusTice BLack and MR. JUSTICE STEWART concur
in the reversal for the reasons stated in their respective
dissenting opinions in Ginzburg v. United States, post,
p. 476 and p. 497. and Mishkin v. New York, post, p. 515
and p. 518.

APPENDIX TO OPINION OF MR. JUSTICE
BRENXNAN.

STATE STATUTE.
MassaCHUSETTS GENERAL Laws, CHAPTER 272.
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Secrion 28B. Whoever imports, prints, publishes,
sells, loans or distributes, or buys, procures, receives, or
has in his possession for the purpose of sale, loan or dis-
tribution, a book, knowing it to be obscene, indecent or
impure, or whoever, being a wholesale distributor, a job-
ber, or publisher sends or delivers to a retail storekeeper
a book, pamphlet, magazine or other form of printed or
written material, knowing it to be obscene, indecent or
impure, which said storekeeper had not previously
ordered in writing, specifying the title and quantity of
such publication he desired, shall be punished by impris-
onment in the state prison for not more than five years
or in a jail or house of correction for not more than two
and one half years, or by a fine of not less than one hun-
dred dollars nor more than five thousand dollars, or by
both such fine and imprisonment in jail or the house of
correction.

SectioN 28C. Whenever there is reasonable cause to
believe that a book which is being imported, sold, loaned
or distributed, or is in the possession of any person who
intends to import. sell. loan or distribute the same, is ob-
scene, indecent or impure, the attorney general, or any
district attorney within his district, shall bring an infor-
mation or petition in equity in the superior court directed
against said book by name. TUpon the filing of such in-
formation or petition in equity, a justice of the superior
court shall, if, upon 2 summary examination of the book,
he is of opinion that there is reasonable cause to believe
that such book is obscene, indecent or impure, issue an
order of notice, returnable in or within thirty days, di-
rected against such book by name and addressed to all
persons interested in the publication, sale, loan or distri-
bution thereof, to show cause why said book should not
be judicially determined to be obscene. indecent or im-
pure. Notice of such order shall be given by publication
once each week for two successive weeks in a daily news-
paper published in the city of Boston and, if such infor-
mation or petition be filed in any county other than
Suffolk county, then by publication also in a daily news-
paper published in such other county. A copy of such
order of notice shall be sent by registered mail to the
publisher of said book, to the person holding the copy-
rights, and to the author, in case the names of any such
persons appear upon said book, fourteen days at least
before the return day of such order of notice. After the
issuance of an order of notice under the provisions of
this section, the court shall, on motion of the attorney
general or district attorney, make an interlocutory find-
ing and adjudication that said book is obscene. indecent
or impure, which finding and adjudication shall be of the
same force and effect as the final finding and adjudica-
tion provided in section twenty-eight E or section
twenty-eight F, but only until such final finding and
adjudication is made or until further order of the court.

Sectiox 28D. Any person interested in the sale, loan
or distribution of said book may appear and file an answer
on or before the return day named in said notice or within
such further time as the court may allow. and may claim
a right to trial by jury on the issue whether said book is
obscene, indecent or impure.

Sectiox 28E. If no person appears and answers within
the time allowed, the court may at once upon motion of
the petitioner, or of its own motion, no reason to the
contrary appearing. order a general default and if the
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court finds that the book is obscene, indecent or impure,
may make an adjudication against the book that the
same is obscene, indecent and impure.

Section 28F. If an appearance is entered and answer
filed, the case shall be set down for speedy hearing, but a
default and order shall first be entered against all persons
who have not appeared and answered, in the manner
provided in section twenty-eight E. Such hearing shall
be conducted in accordance with the usual course of pro-
ceedings in equity including all rights of exception and
appeal. At such hearing the court may receive the testi-
mony of experts and may receive evidence as to the lit-
erary, cultural or educational character of said book and
as to the manner and form of its publication, advertise-
ment, and distribution. Tpon such hearing, the court
may make an adjudication in the manner provided in
said section twenty-eight E.

SeEctioN 28G. An information or petition in equity
under the provisions of section twenty-eight C shall not
be open to objection on the ground that a mere judg-
ment, order or decree is sought thereby and that no relief
i1s or could be claimed thereunder on the issue of the
defendant’s knowledge as to the obscenity, indecency or
impurity of the book. .

Secrron 28H. In any trial under section twenty-
eight B on an indictment found or a complaint made
for any offence committed after the filing of a proceeding
under section twenty-eight C, the fact of such filing and
the action of the court or jury thereon, if any, shall be
admissible in evidence. If prior to the said offence a
final decree had been entered against the book, the de-
fendant, if the book be obscene. indecent or impure. shall
be conclusively presumed to have known said book to
be obscene, indecent or impure, or if said decree had
been in favor of the book he shall be conclusively pre-
sumed not to have known said book to be obscene, inde-
cent or impure, or if no final decree had been entered
but a proceeding had been filed prior to said offence, the
defendant shall be conclusively presumed to have had
knowledge of the contents of said book.

MR. JusTicE DotcGLas, concurring in the judgment.

Memoirs of a Woman of Pleasure, or, as it is often
titled, Fanny Hill, concededly is an erotic novel. It was
first published in about 1749 and has endured to this
date, despite periodic efforts to suppress it.! The book
relates the adventures of a young girl who becomes a
prostitute in London. At the end, she abandons that
life and marries her first lover, observing:

“Thus, at length, I got snug into port, where. in
the bosom of virtue, I gather’d the only uncorrupt
sweets: where, looking back on the course of vice I
had run, and comparing its infamous blandishments
with the infinitely superior joys of innocence, I
could not help pitying, even in point of taste, those
who, immers’d in gross sensuality. are insensible to
the so delicate charms of VIRTUE, than which even
PLEASURE has not a greater friend, nor than VICE
a greater enemy. Thus temperance makes men
lords over those pleasures that intemperance en-
slaves them to: the one, parent of health, vigour,
fertility, cheerfulness, and every other desirable good
of life; the other, of diseases, debility, barrenness,

self-loathing. with only every evil incident to human
nature,

“ .. The paths of Vice are sometimes strew’d
with roses, but then they are for ever infamous for
many a thorn, for many a cankerworm: those of
Virtue are strew’d with roses purely, and those
eternally unfading ones.” ®

In 1963. an American publishing house undertook the
publication of Memoirs. The record indicates that an
unusually large number of orders were placed by univer-
sities and libraries; the Library of Congress requested the
right to translate the book into Braille. But the Com-
monwealth of Massachusetts instituted the suit that ulti-
mately found its way here, praying that the book be
declared obscene so that the citizens of Massachusetts
might be spared the necessity of determining for them-
selves whether or not to read it.

The courts of Massachusetts found the book “obscene”
and upheld its suppression. This Court reverses, the
prevailing opinion having seized upon language in the
opinion of the Massachusetts Supreme Judicial Court in
which it is candidly admitted that Fanny Hill has at
least “some minimal literary value.” I do not believe
that the Court should decide this case on so disingenuous
a basis as this. I base my vote to reverse on my view
that the First Amendment does not permit the censor-
ship of expression not brigaded with illegal action. But
even applying the prevailing view of the Roth test. re-
versal is compelled by this record which makes clear that
Fanny Hill is not “obscene.” The prosecution made vir-
tually no effort to prove that this book is “utterly with-
out redeeming social importance.” The defense. on the
other hand, introduced considerable and impressive testi-
mony to the effect that this was a work of literary,
historical, and social importance.?

We are judges, not literary experts or historians or
philosophers. We are not competent to render an inde-
pendent judgment as to the worth of this or any other
book, except in our capacity as private citizens. I
would pair my Brother CLarg on Fanny Hill with the
Universalist minister I quote in the Appendix. If there
is to be censorship, the wisdom of experts on such mat-
ters as literary merit and historical significance must be
evaluated. On this record, the Court has no choice but
to reverse the judgment of the Massachusetts Supreme
Judicial Court, irrespective of whether we would include
Fanny Hill in our own libraries.

Four of the seven Justices of the Massachusetts
Supreme Judicial Court conclude that Fanny Hill is
obscene. 349 Mass. 69. 206 N. E. 2d 403. Four of the
seven judges of the New York Court of Appeals con-
clude that it is not obscene. Larkin v. Putnam’'s Sons,
14 N. Y. 2d 399, 200 N. E. 2d 760. To outlaw the book
on such a voting record would be to let majorities rule
where minorities were thought to be supreme. The Con-
stitution forbids abridgment of “freedom of speech, or
of the press.” Censorship is the most notorious form of
abridgment. It substitutes majority rule where minority
tastes or viewpoints were to be tolerated.

It is to me inexplicable how a book that concededly
has social worth can nonetheless be banned because of
the manner in which it is advertised and sold. However
florid its cover, whatever the pitch of its advertisements,



the contents remain the same.

Every time an obscenity case is to be argued here, my
office is flooded with letters and postal cards urging me
to protect the community or the Nation by striking down
the publication. The messages are often identical even
down to commas and semicolons. The inference is
irresistible that they were all copied from a school or
church blackboard. Dozens of postal cards often are
mailed from the same precinct. The drives are incessant
and the pressures are great. Happily we do not bow to
them. I mention them only to emphasize the lack of
popular understanding of our constitutional system.
Publications and utterances were made immune from
majoritarian control by the First Amendment. applicable
to the States by reason of the Fourteenth. No excep-
tions were made. not even for obscenity. The Court's
contrary conclusion in Roth, where obscenity was found
to be “outside” the First Amendment. is without
justification.

The extent to which the publication of “obscenity”
was a crime at common law is unclear. It is generally
agreed that the first reported case involving obscene
conduct is The King v. Sir Charles Sedley.* Publica-
tion of obscene literature. at first thought to be the
exclusive concern of the ecclesiastical courts.® was not
held to constitute an indictable offense until 1727.° A
later case involved the publication of an “ohscene and
impious libel” (a bawdy parody of Pope’s “Essay on
Man”) by a member of the House of Commons” On
the basis of these few cases. one cannot say that the
common-law doctrines with regard to publication of
obscenity were anything but uncertain. “There is no
definition of the term. There is no basis of identifica-
tion. There is no unity in describing what is obscene
literature, or in prosecuting it. There is little more than
the ability to smell it.”” Alpert, Judicial Censorship of
Obscene Literature. 52 Harv. L. Rev. 40. 47 (1938).

But even if the common law had been more fully
developed at the time of the adoption of the First
Amendment, we would not be justified in assuming that
the Amendment left the common law unscathed. In
Bridges v. California, 314 U. S. 252, 264, we said:

“[T]o assume that English common law in this
field became ours is to deny the generally accepted
historical belief that ‘one of the objects of the Revo-
lution was to get rid of the English common law on
liberty of speech and of the press.” Schofield. Free-
dom of the Press in the United States, 9 Publica-
tions Amer. Sociol. Soc., 67, 76.

“More specifically, it is to forget the environment
in which the First Amendment was ratified. In
presenting the proposals which were later embodied
in the Bill of Rights. James Madison. the leader in
the preparation of the First Amendment. said:
‘Although I know whenever the great rights, the
trial by jury, freedom of the press, or liberty of con-
science, come in question in that body [Parliament],
the invasion of them is resisted by able advocates,
yet their Magna Charta does not contain any one
provision for the security of those rights. respect-
ing which the people of America are most alarmed.
The freedom of the press and rights of conscience,
those choicest privileges of the people, are unguarded
in the British Constitution.” ”
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And see Grosjean v. American Press Co., 297 U. S. 233,
248-249,

It is true, as the Court observed in Roth, that ob-
scenity laws appeared on the books of a handful of States
at the time the First Amendment was adopted.®* But
the First Amendment was, until the adoption of the
Fourteenth, a restraint only upon federal power. More-
over, there is an absence of any federal cases or laws
relative to obscenity in the period immediately after
the adoption of the First Amendment. Congress passed
no legislation relating to obscenity until the middle of
the nineteenth centurv.” Neither reason nor history
warrants exclusion of any particular class of expression
from the protection of the First Amendment on nothing
more than a judgment that it is utterly without merit.
We faced the difficult questions the First Amendment
poses with regard to libel in New York Times v. Sullivan,
376 U. S. 254, 269. where we recognized that “libel can
claim no talismanic immunity from constitutional limi-
tations.” We ought not to permit fictionalized asser-
tions of constitutional history to obscure those questions
here. Were the Court to undertake that inquiry, it
would be unable, in my opinion, to escape the conclusion
that no interest of society with regard to suppression of
“obscene” literature could override the First Amendment
to justify censorship.

The censor is always quick to justify his function in
terms that are protective of society. But the First
Amendment, written in terms that are absolute, deprives
the States of any power to pass on the value. the pro-
priety, or the morality of a particular expression. Cf.
Kingsley Int’l Pictures Corp. v. Regents, 360 U. S. 684,
688-689; Joseph Burstyn, Inc. v. Wilson, 343 U. S. 495.
Perhaps the most frequently assigned justification for
censorship is the belief that erotica produce antisocial
sexual conduct. But that relationship has yet to be
proven.’” Indeed. if one were to make judgments on the
basis of speculation. one might guess that literature of
the most pornographic sort would, in many cases, provide
a substitute—not a stimulus—for antisocial sexual con-
duct. See Murphy, The Value of Pornography, 10

* Wayne L. Rev. 635, 661 and n. 19 (1964). As I read

the First Amendment. judges cannot gear the literary
diet of an entire nation to whatever tepid stuff is incapa-
ble of triggering the most demented mind. The First
Amendment demands more than a horrible example or
two of the perpetrator of a crime of sexual violence. in
whose pocket is found a pornographic book. before it
allows the Nation to be saddled with a regime of
censorship."

Whatever may be the reach of the power to regulate
conduct, I stand by my view in Roth v. United States,
supra, that the First Amendment leaves no power in gov-
ernment over expression of ideas.

APPEXDIX TO OPINION OF MR. JUSTICE
~DOUGLAS, CONCURRING.
Dr. PeEaLE anp FannNy Hivr.

An Address by
Rev. John R. Graham, First Universalist Church of Denver.

December 1965.

At the present point in the twentieth century, it seems
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to me that there are two books which symbolize the
human quest for what is moral. Sin, Sex and Self-
Control by Dr. Norman Vincent Peale, the well-known
clergyman of New York City, portrays the struggle of
contemporary middle-class society to arrive at a means
of stabilizing behavior patterns. At the same time. there
is a disturbing book being sold in the same stores with
Dr. Peale’s volume. It is a seventeenth century English
novel by John Cleland and it is known as Fanny Hill:
The Memoirs of a Woman of Pleasure.

Quickly, it must be admitted that it appears that the
two books have very little in common. One was written
in a day of scientific and technological sophistication,
while the other is over two hundred years old. One is
acclaimed in the pulpit, while the other is protested be-
fore the United States Supreme Court. Sin, Sex and
Self-Control is authored by a Christian pastor, while
Fanny Hill represents thoughts and experiences of a com-
mon prostitute. As far as the general public seems to
be concerned. one is moral and the other is hopelessly
immoral. While Dr. Peale is attempting to redeem the
society, most people believe that Fanny Hill can only
serve as another instance in an overall trend toward an
immoral social order. Most parents would be pleased
to find their children reading a book by Dr. Peale, but
I am afraid that the same parents would be sorely dis-
tressed to discover a copy of Fanny Hill among the school
books of their offspring.

Although ope would not expect to find very many
similarities between the thoughts of a pastor and those
of a prostitute. the subject matter of the two books
is, in many ways, strangely similar. While the contents
are radically different, the concerns are the same. Both
authors deal with human experience. They are con-
cerned with people and what happens to them in the
world in which they live each day. But most signifi-
cantly of all, both books deal with the age-old question
of “What is moral?" I readily admit that this concern
with the moral is more obvious in Dr. Peale’s book than
it is in the one by John Cleland. The search for the
moral in Fanny Hill is clothed in erotic passages which
seem to equate morality with debauchery as far as the
general public is concerned. At the same time, Dr.
Peale’s book is punctuated with such noble terms as
“truth,” “love,” and “honesty.”

These two books are not very important in themselves,
They may or may not be great literature. Whether they
will survive through the centuries to come is a question,
although John Cleland has an historical edge on Norman
Vincent Peale! However, in a symbolic way they do
represent the struggle of the moral quest and for this
reason they are important.

Dr. Peale begins his book with an analysis of contem-
porary society in terms of the moral disorder which is
more than obvious today. He readily admits that the
traditional Judeo-Christian standards of conduct and
behavior no longer serve as strong and forceful guides.
He writes:

“For more than forty years, ever since my ordina-
tion, I had been preaching that if a person would
surrender to Jesus Christ and adopt strong affirma-
tive attitudes toward life he would be able to live
abundantly and triumphantly. I was still abso-

lutely convinced that this was true. But I was also
bleakly aware that the whole trend in the seventh
decade of the twentieth century seemed to be away
from the principles and practices of religion—not
toward them.” (Page 1.)

Dr. Peale then reflects on the various changes that
have taken place in our day and suggests that although
he is less than enthusiastic about the loss of allegiance
to religion, he is, nevertheless, willing to recognize that

-one cannot live by illusion.

After much struggle. Dr. Peale then says that he was
able to develop a new perspective on the current moral
dilemma of our times. What first appeared to be disas-
ter was really opportunity. Such an idea. coming from
him, should not be very surprising. since he is more or
less devoted to the concept of “positive thinking!” He
concludes that our society should welcome the fact that
the old external authorities have fallen. He does not
believe that individuals should ever be.coerced into cer-
tain patterns of behavior.

According to Dr. Peale, we live in a2 day of challenge.
Our society has longed for a time when individuals
would be disciplined by self-control, rather than being
motivated by external compunction. Bravely and forth-
rightly. he announces that the time has now come when
self-control can and must replace external authority.
He is quick to add that the values contained in the
Judeo-Christian tradition and “the American way of
life” must never be abandoned for they emanate from
the wellsprings of “Truth.” What has previously been
only an external force must now be internalized by
individuals.

In many ways, Dr. Peale’s analysis of the social situa-
tion and the solution he offers for assisting the individual
to stand against the pressures of the times, come very
close to the views of Sigmund Freud. He felt that so-
ciety could and would corrupt the individual and, as a
result, the only sure defense was a strong super-ego or
conscience. This is precisely what Dr. Peale recommends.

Interestingly enough John Cleland, in Fanny Hill, is
concerned with the same issues. Although the question
of moral behavior is presented more subtly in his book,
the problem with which he deals is identical. There are
those who contend that the book is wholly without re-
deeming social importance. They feel that it appeals
only to prurient interests.

I firmly believe that Fanny Hill is a moral. rather than
an immoral, piece of literature. In fact, I will go as far
as to suggest that it represents a more significant view
of morality than is represented by Dr. Peale’s book Sin,
Sex and Self-Control. As is Dr. Peale, Cleland is con-
cerned with the nature of the society and the relation-
ship of the individual to it. Fanny Hill appears to me
to be an allegory. In the story, the immoral becomes the
moral and the unethical emerges as the ethical. Noth-
ing is more distressing than to discover that what is com-
monly considered to be evil may, in reality, demonstrate
characteristics of love and concern.

There is real irony in the fact that Fanny Hill, a rather
naive young girl who becomes a prostitute, finds warmth,
understanding and the meaning of love and faithfulness
amid surroundings and situations which the society, as a
whole, condemns as debased and depraved. The world
outside the brothel affirms its faith in the dignity of man,



but people are often treated as worthless and unimpor-
tant creatures. However. within the world of prostitu-
tion, Fanny Hill finds friendship, understanding, respect
and is treated as a person of value. When her absent
lover returns, she is not a lost girl of the gutter. One
perceives that she is a whole and healthy person who has
discovered the ability to love and be loved in a brothel.

I think Cleland is suggesting that one must be cautious
about what is condemned and what is held in honor.
From Dr. Peale’s viewpoint. the story of Fanny Hill is
a tragedy because she did not demonstrate self-control.
She refused to internalize the values inherent in the
Judeo-Christian tradition and the catalog of sexual
scenes in the book. fifty-two in all, are a symbol of the
debased individual and the society in which he lives.

Dr. Peale and others, would be correct in saying that
Fanny Hill did not demonstrate self-control. She did,
however, come to appreciate the value of self-expression.
At no time were her “clients” looked upon as a means
to an end. She tried and did understand them and she
was concerned about them as persons. When her lover,
Charles, returned she was not filled with guilt and re-
morse. She accepted herself as she was and was able
to offer him her love and devotion. '

I have a feeling that many people fear the book Fanny
Hill, not because of its sexual scenes. but because the
author raises serious question with the issue of what is
moral and what is immoral. He takes exception to the
idea that repression and restraint create moral indi-
viduals. He develops the thought that self-expression
is more human than self-control. And he dares to sug-
gest that, in a situation which society calls immoral and
debased, a genuine love and respect for life and for peo-
ple, as human beings, can develop. Far from glorifying
vice, John Cleland points an accusing finger at the indi-
vidual who is so certain as to what it means to be a moral
man.

There are those who will quickly say that this “mes-
sage” will be missed by the average person who reads
Fanny Hill. But this is precisely the point. We become
so accustomed to pre-judging what is ethical and what is
immoral that we are unable to recognize that what we
accept as good may be nothing less than evil because it
harms people.

I know of no book which more beautifully describes
meaningful relationships between a man and a woman
than does Fanny Hill. In many marriages, men use a
woman for sexual gratification and otherwise, as well as
vice versa. But this is not the case in the story of Fanny
Hill. The point is simply that there are many, many
ways in which we hurt, injure and degrade people that
are far worse than either being or visiting a prostitute.
We do this all in the name of morality.

At the same time that Dr. Peale is concerned with sick
people, John Cleland attempts to describe healthy ones.
Fanny Hill is a more modern and certainly more valuable
book than Sin, Sex and Self-Control because the author
does not tell us how to behave, but attempts to help us
understand ourselves and the nature of love and under-
standing in being related to other persons. Dr. Peale’s
writing emphasizes the most useful commodities avail-
able to man—self-centeredness and self-control. John
Cleland suggests that self-understanding and self-expres-
sion may not be as popular, but they are more humane.

BOOKS, PERIODICALS, PAMPHLETS, AND OBSCENITY 95

The “Peale approach” to life breeds contentment, for
it suggests that each one of us can be certain as to what
is good and true. Standards for thinking and behavior
are available and all we need to do is appropriate them
for our use. In a day when life is marked by chaos and
confusion, this viewpoint offers much in the way of com-
fort and satisfaction. There is only one trouble with it,
however, and that is that it results in conformity, rigid
behavior and a lack of understanding. It results in per-
sonality configurations that are marked with an intense
interest in propositions about Truth and Right but, at
the same time, build a wall against people. Such an
attitude creates certainty, but there is little warmth.
The idea develops that there are “my kind of people”
and they are “right.” It forces us to degrade, dismiss
and ultimately attempt to destroy anyone who does not
agree with us.

To be alive and sensitive to life means that we have
to choose what we want. There is no possible way for a
person to be a slave and free at the same time. Self-
control and self-expression are at opposite ends of the
continuum. As much as some persons would like to
have both, it is necessary to make a choice, since restraint
and openness are contradictory qualities. To internalize
external values denies the possibility of self-expression.
We must decide what we want, when it comes to con-
fofmity and creativity. If we want people to behave in
a structured and predictable manner, then the ideal of
creativity cannot have meaning.

Long ago Plato said. “What is honored in a country
will be cultivated there.” M\lore and more, we reward
people for thinking alike and as a result, we become
frightened, beyond belief. of those who take exception
to the current consensus. If our society collapses, it will
not be because people read a book such as Fanny Hill.
It will fall, because we will have refused to understand
it. Decadence, in a nation or an individual. arises not
because there is a lack of ability to distingush between
morality and immorality, but because the opportunity
for self-expression has been so controlled or strangled
that the society or the person becomes a robot.

The issue which a Dr. Peale will never understand,
because he is a vietim of it himself and which John Cle-
land describes with brilliant clarity and sensitive per-
suasion is that until we learn to respect ourselves enough
that we leave each other alone, we cannot discover the
meaning of morality.

Dr. Peale and Fanny Hill offer the two basic choices
open to man. Xlan is free to choose an autocentric
existence which is marked by freedom from ambiguity
and responsibility. Autocentricity presupposes a “closed
world” where life is predetermined and animal-like. In
contrast to this view, there is the allocentric outlook
which is marked by an “open encounter of the total per-
son with the world.” Growth, spontaneity and expres-
sion are the goals of such an existence.

Dr. Peale epitomizes the autocentric approach. He
offers “warm blankets” and comfortable ‘“‘cocoons” for
those who want to lose their humanity. On the other
hand, Fanny Hill represents the allocentric viewpoint
which posits the possibility for man to raise his sights.
stretch his imagination, cultivate his sensitiveness as well
as deepen and broaden his perspectives. In discussing
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the autocentric idea. Floyd W. Matson writes,

“Human beings conditioned to apathy and affin-
ence may well prefer this regressive path of least
resistance, with its promise of escape from freedom
and an end to striving, But we know at least that
it is open to them to choose otherwise: in a word,
to choose themselves.” (The Broken Image, page
193.)

In a day when people are overly sensitive in drawing
lines between the good and the bad. the right and the
wrong, as well as the true and the false, it seems to me
that there is great irony in the availability of a book
such as Fanny Hill. Prostitution may be the oldest
profession in the world, but we are ever faced with a
question which is becoming more and more disturbing:
“What does a prostitute look like?”

MRr. Justice CLARK, dissenting.

It is with regret that I write this dissenting opinion.
However, the public should know of the continuous
flow of pornographic material reaching this Court and
the increasing problem States have in controlling it.
Memoirs of a Woman of Pleasure, the book involved
here, is typical. I have “stomached” past cases for
almost 10 years without much outery. Though I am
not known to be a purist—or a shrinking violet—this
book is too much even for me. It is important that the
Court has refused to declare it obscene and thus affords it
further circulation. In order to give my remarks the
proper setting I have been obliged to portray the book's
contents, which causes me embarrassment. However,
quotations from typical episodes would so debase our
Reports that I will not follow that course.

I.

Let me first pinpoint the effect of today's holding in
the obscenity field. While there is no majority opinion
in this case. there are three Justices who import a new
test into that laid down in Roth v. United States, 354
U. S. 476 (1957), namely, that “[a] book cannot be pro-
scribed unless it is found to be utterly without redeem-
ing social value.” I agree with my Brother WHITE that
such a condition rejects the basic holding of Roth and
gives the smut artist free rein to carry on his dirty busi-
ness. My vote in that case—which was the deciding
one for the majority opinion—was cast solely because the
Court declared the test of obscenity to be: “whether to
the average person, applying contemporary community
standards, the dominant theme of the material taken as
a whole appeals to prurient interest.” I understood that
test to include only two constitutional requirements:
(1) the book must be judged as a whole. not by its parts;
and (2) it must be judged in terms of its appeal to the
prurient interest of the average person, applying con-
temporary community standards.” Indeed, obscenity was
denoted in Roth as having “such slight social value as a
step to truth that any benefit that may be derived . . .
is clearly outweighed by the social interest in order and
morality. . . .” At 485 (quoting Chaplinsky v. New
Hampshire, 315 U. S. 368, 572 (1942)). Moreover.
In no subsequent decision of this Court has any “utterly
without redeeming social value” test been suggested,
much less expounded. My Brother HarLax in Manual

Enterprises, Inc. v. Day, 370 U. S. 478 (1962). made no
reference whatever to such a requirement in Roth,
Rather he interpreted Roth as including a test of “patent
offensiveness” besides ‘“prurient appeal.” Nor did my
Brother BRENNAN in his coneurring opinion in 3 anual
Enterprises mention any ‘“utterly without redeeming
social value™ test. The first reference to such a test
was made by my Brother BRENNAN in Jacobellis v. Ohio,
378 U. S. 184, 191 (1964). seven years after Roth. In an
opinion joined only by Justice Goldberg, he there wrote:
“Recognizing that the test for obscenity enunciated [in
Roth] . . . is not perfect. we think any substitute would
raise equally difficult problemns, and we therefore adhere
to that standard.” Nevertheless. he proceeded to add:
“We would reiterate, however, our recognition in
Roth that obscenity is excluded from the constitu-
tional protection only because it is ‘utterly without
redeeming social importance.” . . . .7

This language was then repeated in the converse to
announce this non sequitur:

“It follows that material dealing with sex in a man-
ner that advocates ideas . . . or that has literary or
scientific or artistic value or any other form of social
importance, may not be branded as obscenity and
denied the constitutional protection.” At 191.

Significantly no opinion in Jacobellis, other than that of
my Brother BRENNAN, mentioned the “utterly without
redeeming social importance” test which he there intro-
duced into our many and varied previous opinions in
obscenity cases. Indeed. rather than recognizing the
“utterly without social importance” test, THE CHIEF
JusTice in his dissent in Jacobellis, which I joined, spe-
cifically stated:

“In light of the foregoing. I would reiterate my
acceptance of the rule of the Roth case: Material is
obscene and not constitutionally protected against
regulation and proscription if ‘to the average per-
son, applying contemporary community standards.
the dominant theme of the material taken as a whole
appeals to prurient interest.”” (Emphasis added.)
At 202.

THe CHIEF JusTicE and I further asserted that the
enforcement of this rule should be committed to the state
and federal courts whose judgments made pursuant to
the Roth rule we would accept. limiting our review to
a consideration of whether there is “sufficient evidence”
in the record to support a finding of obscenity. At 202.

IT.

Three members of the majority hold that reversal here
is necessary solely because their novel “utterly without
redeeming social value” test was not properly interpreted
or applied by the Supreme Judicial Court of Massachu-
setts, Massachusetts now has to retry the case although
the “Findings of Fact. Rulings of Law and Order for
Final Decree” of the trial court specifically held that
“this book is ‘utterly without redeeming social impor-
tance’ in the fields of art. literature, science, news or
ideas of any social importance and that it is obscene,
indecent and impure.” I quote portions of the findings:

“Opinions of experts are admitted in evidence to aid



the Court in its understanding and comprehension
of the facts, but, of course, an expert cannot usurp
the function of the Court. Highly artificial, stylis-
tic writing and an abundance of metaphorical de-
seriptions are comntained in the book but the conclu-
sions of some experts were pretty well strained in
attempting to justify its claimed literary value: such
as the book preached a moral that sex with love is
better than sex without love. when Fanny’s descrip-
tion of her sexual acts. particularly with the young
boy she seduced. in Fanny’s judgment at least, was
to the contrary. Careful review of all the expert
testimony has been made, but, the best evidence
of all, is the book itself and it plainly has no value
because of ideas, news or artistic, literary or scien-
tific attributes. . . . Nor does it have any other
merit. ‘This Court will not adopt a rule of law
which states obscenity is suppressible but well writ-
ten obscenity is not.” Mr. Justice Scileppi in People
v. Fritch, 13 N. Y. 2d 119.” (Emphasis added.)
Finding 20.

None of these findings of the trial court were overturned
on appeal, although the Supreme Judicial Court of Mas-
sachusetts observed in addition that “the fact that the
testimony may indicate this book has some minimal lit-
erary value does not mean it is of any social importance.
We do not interpret the ‘social imnportance’ test as re-
quiring that a book which appeals to prurient interest
and is patently offensive must be unqualifiedly worth-
less before it can be deemed obscene.” My Brother
BRENNAN reverses on the basis of this casual statement,
despite the specific findings of the trial court. Why, if
the statement is erroneous, Brother BRENNAN does not
affirm the holding of the trial court which beyond ques-
tion is correct. one cannot tell. This course has often
been followed in other cases.

In my view evidence of social importance is relevant
to the determination of the ultimate question of ob-
scenity. But social importance does not constitute a
separate and distinct constitutional test. Such evidence
must be considered together with evidence that the ma-
terial in question appeals to prurient interest and is pat-
ently offensive. Accordingly, we must first turn to the
book here under attack. I repeat that I regret having
to depict the sordid episodes of this book.

III.

Memoirs is nothing more than a series of minutely
and vividly described sexual episodes. The book starts
with Fanny Hill, a young 153-year-old girl, arriving in
London to seek household work. She goes to an employ-
-ment office where through happenstance she meets the
mistress of a bawdy house. This takes 10 pages. The
remaining 200 pages of the book detail her initiation into
various sexual experiences. from a lesbian encounter with
a sister prostitute to all sorts and types of sexual debauch-
ery in bawdy houses and as the mistress of a variety of
men. This is presented to the reader through an unin-
terrupted succession of descriptions by Fanny, either as
an observer or participant, of sexual adventures so vile
that one of the male expert witnesses in the case was
hesitant to repeat any one of them in the courtroom.
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These scenes run the gamut of possible sexual experience
such as lesbianism. female masturbation. homosexuality
between young boys. the destruction of a maidenhead
with consequent gory descriptions, the seduction of a
young virgin boy. the flagellation of male by female. and
vice versa. followed by fervid sexual engagement. and
other abhorrent acts. including over two dozen separate
bizarre descriptions of different sexual intercourses be-
tween male and female characters. In one sequence four
girls in a bawdy house are required in the presence of
one another to relate the lurid details of their loss of
virginity and their glorification of it. This is followed
the same evening by “publick trials” in which each of
the four girls engages in sexual intercourse with a dif-
ferent man while the others witness, with Fanny giving
a detailed description of the movement and reaction of
each couple.

In each of the sexual scenes the exposed bodies of the
participants are deseribed in minute and individual de-
tail. The pubic hair is often used for a background to
the most vivid and precise descriptions of the response,
condition. size. shape. and color of the sexual organs be-,
fore. during and after orgasms. There are some short
transitory passages between the various sexual episodes.
but for the most part they only set the scene and identify
the participants for the next orgy. or make smutty refer-
ence and comparison to past episodes.

There can be no doubt that the whole purpose of the
book is to arouse the prurient interest. Likewise the
repetition of sexual episode after episode and the candor
with which they are described renders the book “patently
offensive.” These facts weigh heavily in any appraisal
of the book's claims to “redeeming social importance.”

Let us now turn to evidence of the book’s alleged social
value. While unfortunately the State offered little tes-
timony.? the defense called several experts to attest that
the book has literary merit and historical value. A care-
ful reading of testimony. however, reveals that it has no
substance. For example, the first witness testified:

“I think it is a work of art . . . it asks for and
receives a literary response . . . presented in an
orderly and organized fashion, with a fictional cen-
tral character. and with a literary style .... I think
the central character is . . . what I call an intellec-
tual . . . someone who is extremely curious about
life and who seeks . . . to record with accuracy the
details of the external world. physical sensations,
psychological responses . . . an empiricist . . . . I
find that this tells me things . . . about the 18th
century that I might not otherwise know.”

If a book of art is one that asks for and receives a literary
response, Memoirs is no work of art. The sole response
evoked by the book is sensual. Nor does the orderly
presentation of dfemoirs make a difference; it presents
nothing but lascivious scenes organized solely to arouse
prurient interest and produce sustained erotic tension.®
Certainly the book's baroque style cannot vitiate the
determination of obscenity. From a legal standpoint. we
must remember that obscenity is no less obscene though
it be expressed in ‘“elaborate language.” Indeed, the
more meticulous its presentation. the more it appeals to
the prurient interest. To say that Fanny is an “intel-
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lectual” is an insult to those who travel under that tag.
She was nothing but a harlot—a sensualist—exploiting
her sexual attractions which she sold for fun. for money,
for lodging and keep, for an inheritance, and finally for a
husband. If she was curious about life, her curiosity
extended only to the pursuit of sexual delight wherever
she found it. The book describes nothing in the “exter-
nal world” except bawdy houses and debaucheries. As
an empiricist, Fanny confines her observations and “ex-
periments” to sex. with primary attention to depraved,
lewd, and deviant practices.

Other experts produced by the defense testified that
the book emphasizes the profound “idea that a sensual
passion is only truly experienced when it is associated
with the emotion of love” and that the sexual relation-
ship “can be a wholesome, healthy. experience itself.”
whereas in certain modern novels “the relationship be-
tween the sexes is seen as another manifestation of mod-
ern decadence. insterility or perversion.” In my view
this proves nothing as to social value. The state court
properly gave such testimony no probative weight. A
review offered by the defense noted that ‘“where ‘pornog-
raphy’ does not brutalize. it idealizes. The book is. in
this sense. an erotic fantasy—and a male fantasy. at that,
put into the mind of a woman. The male organ is phe-
nomenal to the point of absurdity.” Finally. it saw the
book as “a minor fantasy. deluding as a guide to conduet.
but respectful of our delight in the body . . . an inter-
esting footnote in the history of the English novel.”
These unrelated assertions reveal to me nothing what-
ever of literary, historical. or social value. Another re-
view called the book “a great novel . . . one which turns
its convention upside down . . . .” Admittedly Cleland
did not attempt “high art” because he was writing “an
erotic novel. He can skip the elevation and get on with
the erections.” Fanny's “downfall” is seen as “one long
delightful swoon into the depths of pleasurable sensa-
tion.” Rather than indicating social value in the book,
this evidence reveals just the contrary. Another item
offered by the defense described Memoirs as being
“widely accredited as the first deliberately dirty novel in
English.” However, the reviewer found Fanny to be
“no common harlot. Her ‘Memoirs’ combine literary
grace with a disarming enthusiasm for an activity which
is, after all, only human. What is more, she never
uses a dirty word.” The short answer to such “ex-
pertise” is that none of these so-called attributes have
any value to society. On the contrary, they accentuate
the prurient appeal.

Another expert described the book as having “detect-
able literary merit” since it reflects “an effort to interpret
a rather complex character . . . going through a number
of very different adventures.” To illustrate his assertion
that the “writing is very skillfully done” this expert
pointed to the description of a whore. “Phoebe. who is
‘red-faced, fat and in her early 50's, who waddles into a
room.” She doesn’t walk in, she waddles in.” Given
this standard for “skillful writing,” it is not suprising
that he found the book to have merit.

The remaining experts testified in the same manner,
claiming the book to be a “record of the historieal. psycho-
logical, [and] social events of the period.” One has but
to read the history of the 18th century to disprove this

assertion. The story depicts nothing besides the brothels
that are present in metropolitan cities in every period
of history. One expert noticed “in this book a tendency
away from nakedness during the sexual act which I find
an interesting sort of sociological observation™ on tastes
different from contemporary ones. As additional proof.
he marvels that Fanny “‘refers constantly to the male
sexual organ as an engine . . . which is pulling you away
from the way these events would be described in the 19th
or 20th century.” How this adds social value to the book
is beyond my comprehension. It only indicates the
lengths to which these experts go in their effort to give
the book some semblance of value. For example, the
ubiquitous deseriptions of sexual acts are excused as
being necessary in tracing the “moral progress’” of the
heroine, and the giving of a silver watch to a servant is
found to be “an odd and interesting custom that I would
like to know more about.” This only points up the
bankruptey of Memoirs in both purpose and content,
adequately justifying the trial court’s finding that it had
absolutely no social value.

It is, of course, the duty of the judge or the jury to
determine the question of obscenity, viewing the book
by contemporary community standards. It can accept
the appraisal of experts or discount their testimony in
the light of the material itself or other relevant testi-
mony. So-called “literary obscenity,” i. e., the use of
erotic fantasies of the hard-core type clothed in an
engaging literary style has no constitutional protec-
tion. If a book deals solely with erotic material in a
manner calculated to appeal to the prurient interest. it
matters not that it may be expressed in beautiful prose.
There are obviously dynamic connections between art
and sex—the emotional, intellectual, and physical—but
where the former is used solely to promote prurient ap-
peal, it cannot claim constitutional immunity. Cleland
uses this technique to promote the prurient appeal of
Memoirs. It is true that Fanny's perverse experiences
finally bring from her the observation that “the heights
of [sexual] enjoyment cannot be achieved until true
affection prepares the bed of passion.” But this merely
emphasizes that sex. wherever and however found. re-
mains the sole theme of Memoirs. In my view, the
book’s repeated and unrelieved appeals to the prurient
interest of the average person leave it utterly without
redeeming social importance.

IV,

In his separate concurrence, iy Brother DoucLas
asserts there is no proof that obscenity produces anti-
social conduct. I had thought that this question was
foreclosed by the determination in Roth that obscenity
was not protected by the First Amendment. I find it
necessary to comment upon Brother DoucrLas’ views,
however, because of the new requirement engrafted upon
Roth by Brother BRENNAN, i. e., that material which
“appeals to a prurient interest” and which is “patently
offensive” may still not be suppressed unless it is “utterly
without redeeming social value.” The question of anti-
social effect thus becomes relevant to the more limited
question of social value. Brother BRENNAXN indicates that
the social importance criterion encompasses only such
things as the artistic, literary, and historical qualities of



the material. But the phrasing of the “utterly without
redeeming social value” test suggests that other evidence
must be considered. To say that social value may
“redeem” implies that courts must balance alleged
esthetic merit against the harmful consequences that may
flow from pornography. Whatever the scope of the
social value criterion—which need not be defined with
precision here—it at least anticipates that the trier of fact
will weigh evidence of the material's influence in causing
deviant or criminal conduct. particularly sex crimes. as
well as its effect upon the mental, moral, and physical
health of the average person. Brother DotgLas’ view
as to the lack of proof in this area is not so firmly held
among behavioral scientists as he would lead us to be-
lieve. For this reason. I should mention that there is a
division of thought on the correlation between obscenity
and socially deleterious behavior.

Psychological and physiological studies clearly indicate
that many persons become sexually aroused from reading
obscene material.' While erotic stimulation caused by
pornography may be legally insignificant in itself, there
are medical experts who believe that such stimulation
frequently manifests itself in criminal sexual behavior
or other antisocial conduct.®* For example. Dr. George
W. Henry of Cornell University has expressed the opinion
that obscenity, with its exaggerated and morbid empha-
sis on sex, particularly abnormal and perverted prac-
tices, and its unrealistic presentation of sexual behavior
and attitudes., may induce antisocial conduct by the
average person.” A number of sociologists think that
this material may have adverse effects upon individual
mental health, with potentially disruptive consequences
for the community.*

In addition, there is persuasive evidence from criminol-
ogists and police officials. Inspector Herbert Case of the
Detroit Police Department contends that sex murder
cases are invariably tied to some form of obscene litera-
ture.®* And the Director of the Federal Bureau of Inves-
tigation, J. Edgar Hoover. has repeatedly emphasized
that pornography is associated with an overwhelmingly
large number of sex crimes. Again, while the correla-
tion between possession of obscenity and deviant be-
havior has not been conclusively established, the files of
our law enforcement agencies contain many reports of
persons who patterned their criminal conduct after
behavior depicted in obscene material.®

The clergy are also outspoken in their belief that por-
nography encourages violence, degeneracy and sexual
misconduct. In a speech reported by the New York
Journal-American August 7, 1964, Cardinal Spellman
particularly stressed the direct influence gbscenity has
on immature persons. These and related views have
been confirmed by practical experience. After years of
service with the West London Mission, Rev. Donald
Soper found that pornography was a primary cause of
prostitution. Rolph, Does Pornography Matter? (1961),
pp. 47-48."

Congress and the legislatures of every State have
enacted measures to restrict the distribution of erotic
and pornographic material." justifying these controls by
reference to evidence that antisocial behavior may re-
sult in part from reading obscenity.’* Likewise, upon

BOOKS, PERIODICALS, PAMPHLETS, AND OBSCENITY 99

another trial. the parties may offer this sort of evidence
along with other “social value” characteristics that they
attribute to the book.

But this is not all that Massachusetts courts might
consider. I believe it can be established that the book
“was commercially exploited for the sake of prurient
appeal, to the exclusion of all other values” and should
therefore be declared obscene under the test of com-
mercial exploitation announced today in Ginzburg and
Mishkin.

As I have stated, my study of Jemoirs leads me to
think that it has no conceivable “social importance.”
The author’s obsession with sex, his minute descriptions
of phalli, and his repetitious accounts of bawdy sexual
experiences and deviant sexual behavior indicate the
book was designed solely to appeal to prurient interests.
In addition, the record before the Court contains extrinsic
evidence tending to show that the publisher was fully
aware that the book attracted readers desirous of vicari-
ous sexual pleasure. and sought to profit solely from
its prurient appeal. The publisher's “Introduction” re-
cites that Cleland. a “never-do-well bohemian,” wrote
the book in 1749 to make a quick 20 guineas. There-
after, various publications of the book. often “embellished
with fresh inflammatory details” and “highly exaggerated
illustrations,” appeared in “surreptitious circulation.”
Indeed, the cover of Memoirs tempts the reader with the
announcement that the sale of the book has finally been
permitted “after 214 years of suppression.” Although
written in a sophisticated tone. the “Introduction” re-
peatedly informs the reader that he may expect graphic
descriptions of genitals and sexual exploits. For instance,
it states:

“Here and there, Cleland’s descriptions of love-
making are marred by what perhaps could be best
described as his adherence to the ‘longitudinal fal-
lacy’—the formidable bodily equipment of his most
accomplished lovers is apt to be described with
quite unnecessary relish . . . .”

Many other passages in the “Introduction” similarly re-
flect the publisher's “own evaluation” of the book’s
nature. The excerpt printed on the jacket of the hard-
cover edition is typical:
“Memoirs of a Woman of Pleasure is the product
of a luxurious and licentious, but not a commer-
cially degraded. era. ... For all its abounding
improprieties, his priapic novel is not a vulgar book.
It treats of pleasure as the aim and end of exist-
ence, and of sexual satisfaction as the epitome of
pleasure, but does so in a style that, despite its in-
flammatory subject, never stoops to a gross or
unbecoming word.”

Cleland apparently wrote only one other book. a sequel
called Memoirs of a Coxcomb, published by Lancer
Books, Inc. The “Introduction” to that book labels
Memoirs of a Woman of Pleasure as “the most sensa-
tional piece of erotica in English literature.” I daresay
that this fact alone explains why G. P, Putnam’s Sons
published this obscenity—preying upon prurient and
carnal proclivities for its own pecuniary advantage. I
would affirm the judgment.
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MR. JusTice Harran, dissenting.

The central development that emerges from the after-
math of Roth v. United States, 354 U. S. 476, is that no
stable approach to the obscenity problem has yet been
devised by this Court. Two Justices believe that the
First and Fourteenth Amendments absolutely protect
obscene and nonobscene material alike. Another Justice
believes that neither the States nor the Federal Gov-
ernment may suppress any material save for “hard-core
pornography.” Roth in 1957 stressed prurience and
utter lack of redeeming social importance;® as Roth
has been expounded in this case, in Ginzburg v. United
States, post, p. 463. and in Mishkin v. New York, post,
p. 502, it has undergone significant transformation. The
concer')t of “pandering,” emphasized by the separate
opinion of THE CHIEF JUSTICE in Roth, now emerges as
an uncertain gloss or interpretive aid, and the further
requisite of “patent offensiveness” has been made explicit
as a result of intervening decisions. Given this tangled
state of affairs, I feel free to adhere to the principles first
set forth in my separate opinion in Roth, 354 U. S.. at
496, which I continue to believe represent the soundest
constitutional solution to this intractable problem.

My premise is that in the area of obscenity the Consti-
tution does not bind the States and the Federal Govern-
ment in precisely the same fashion. This approach is
plainly consistent with the language of the First and
Fourteenth Amendments and, in my opinion, more re-
sponsive to the proper functioning of a federal system of
government in this area. See my opinion in Roth, 354
U. 8., at 505-306. I believe it is also consistent with past
decisions of this Court. Although some 40 years have
passed since the Court first indicated that the Four-
teenth Amendment protects “free speech,” see Gitlow v.
New York, 268 U. 8. 652; Fiske v. Kansas, 274 U. S. 380,
the decisions have never declared that every utterance
the Federal Government may not reach or every regula-
tory scheme it may not enact is also beyond the power
of the State. The very criteria used in opinions to de-
limit the protection of free speech—the gravity of the
evil being regulated. see Schneider v. State, 308 U. S.
147; how ‘“‘clear and present” is the danger, Schenck v.
United States, 249 U. 8. 47. 52 (Holmes, J.); the magni-
tude of “such invasion of free speech as is necessary to
avoid the danger,” ['nited States v. Dennis, 183 F. 2d
201, 212 (L. Hand, J.)—may and do depend on the par-
ticular context in which power is exercised. YWhen. for
example, the Court in Beauharnais v. Illinois, 343 U. S.
250, upheld a criminal group-libel law because of the
“social interest in order and morality,” 343 U. S.. at 257,
it was acknowledging the responsibility and capacity of
the States in such public-welfare matters and not com-
mitting itself to uphold any similar federal statute apply-
ing to such communications as Congress might otherwise
regulate under the commerce power. See also Kovacs
v. Cooper, 336 U. S. 77.

Federal suppression of allegedly obscene matter should,
in my view, be constitutionally limited to that often
described as “hard-core pornography.” To be sure, that
rubric is not a self-executing standard, but it does
describe something that most judges and others will
“know . . . when [they] see it” (STEwarr, J., in Jac-
obellis v. Ohio, 378 U. S. 184, 197) and that leaves the

smallest room for disagreement between those of vary-
ing tastes. To me it is plain, for instance, that Fanny
Hill does not fall within this class and could not be
barred from the federal mails. If further articulation is
meaningful, I would characterize as “hard-core” that
prurient material that is patently offensive or whose
indecency is self-demonstrating and I would describe it
substantially as does MR. JUsTICE STEWART’S opinion in
Ginzburg, post, p. 499. The Federal Government may be
conceded a limited interest in excluding from the mails
such gross pornography. almost universally condemned
in this country.* But I believe the dangers of national
censorship and the existence of primary responsibility at
the state level amply justify drawing the line at this
point.

State obscenity laws present problems of quite a dif-
ferent order. The varying conditions across the coun-
try, the range of views on the need and reasons for curb-
ing obscenity, and the traditions of local self-government
in matters of public welfare all favor a far more flexible
attitude in defining the bounds for the States. From
my standpoint, the Fourteenth Amendment requires of
a State only that it apply criteria rationally related to
the accepted notion of obscenity and that it reach
results not wholly out of step with current American
standards. As to criteria, it should be adequate if the
court or jury considers such elements as offensiveness,
pruriency, social value, and the like. The latitude which
I believe the States deserve cautions against any feder-
ally imposed formula listing the exclusive ingredients of
obscenity and fixing their proportions. This approach
concededly lacks precision. but imprecision is character-
istic of mediating constitutional standards: ® voluntari-
ness of a confession, clear and present danger. and prob-
able cause are only the most ready illustrations. In time
and with more litigated examples. predictability increases.
but there is no shortcut to satisfactory solutions in this
field. and there is no advantage in supposing otherwise.

I believe the tests set out in the prevailing opinion,
judged by their application in this case, offer only an
illusion of certainty and risk confusion and prejudice.
The opinion declares that a book cannot be banned un-
less it is “utterly without redeeming social value” (ante,
p. 418). To establish social value in the present case, a
number of acknowledged experts in the field of literature
testified that Fanny Hill held a respectable place in
serious writing, and unless such largely uncontradicted
testimony is accepted as decisive it is very hard to see
that the “utterly without redeeming social value” test
has any meaning at all. Yet the prevailing opinion,
while denying that social value may be “weighed against”
or “canceled by prurience or offensiveness (ante, p. 419),
terminates this case unwilling to give a conclusive deci-
sion on the status of Fanny Hill under the Constitu-
tion.* Apparently, the Court believes that the social
value of the book may be negated if proof of pandering
is present. Using this inherently vague “pandering”
notion to offset “social value” wipes out any certainty
the latter term might be given by reliance on experts,
and admits into the case highly prejudicial evidence with-
out appropriate restrictions. See my dissenting opinion
in Ginzburg, post, p. 493. 1 think it more satisfactory
to acknowledge that on this record the book has been



shown to have some quantum of social value, that it may
at the same time be deemed offensive and salacious, and
that the State’s decision to weigh these elements and to
ban this particular work does not exceed constitutional
limits.

A final aspect of the obscenity problem is the role this
Court is to play in administering its standards, a matter
that engendered justified concern at the oral argument
of the cases now decided. Short of saying that no ma-
terial relating to sex may be banned, or that all of it
may be, I do not see how this Court can escape the task
of reviewing obscenity decisions on a case-by-case basis.
The views of literary or other experts could be made
controlling, but those experts had their say in Fanny
Hill and apparently the majority is no more willing
than I to say that Massachusetts must abide by their
verdict. Yet I venture to say that the Court’s burden
of decision would be ameliorated under the constitu-
tional principles that I have advocated. ‘“Hard-core
pornography” for judging federal cases is one of the
more tangible concepts in the field. As to the States,
the due latitude my approach would leave them ensures
that only the unusual case would require plenary review
and correction by this Court.

There is plenty of room, I know, for disagreement in
this area of constitutional law. Some will think that what
T propose may encourage States to go too far in this
field. Others will consider that the Court’s present course
unduly restricts state experimentation with the still
elusive problem of obscenity. For myself, I believe it
is the part of wisdom for those of us who happen cur-
rently to possess the “final word” to leave room for such
experimentation, which indeed is the underlying genius
of our federal system.

On the premises set forth in this opinion, supplement-
ing what I have earlier said in my opinions in Roth,
supra, Manual Enterprises, Inc. v. Day, 370 U. S. 478,
and Jacobellis v. Ohio, 378 U. S., at 203, I would affirm
the judgment of the Massachusetts Supreme Judicial
Court.

Mg. JusTice WHITE, dissenting.

In Roth v. United States, 354 U. S. 476, the Court held
a publication to be obscene if its predominant theme
appeals to the prurient interest in a manner exceeding
customary limits of candor. Material of this kind, the
Court said, is “utterly without redeeming social im-
portance” and is therefore unprotected by the First
Amendment.

To say that material within the Roth definition of
obscenity is nevertheless not obscene if it has some re-
deeming social value is to reject one of thie basic proposi-
tions of the Koth case—that such material is not pro-
tected because it is inherently and utterly without social
value.

If “social importance” is to be used as the prevailing
opinion uses it today. obscene material, however far
beyond customary limits of candor, is immune if it has
any literary style, if it contains any historical references
or language characteristic of a bygone day. or even if it
is printed or bound in an interesting way. Well written,
especially effective obscenity is protected; the poorly
written is vulnerable. And why shouldn’t the fact that
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some people buy and read such material prove its “social
value”?

A fortiori, if the predominant theme of the book
appeals to the prurient interest as stated in Roth but
the book nevertheless contains here and there a passage
descriptive of character, geography or architecture, the
book would not be “obscene” under the social importance
test. I had thought that Roth counseled the contrary:
that the character of the book is fixed by its predominant
theme and is not altered by the presence of minor themes
of a different nature. The Roth Court's emphatic
reliance on the quotation from Chaplinsky v. New
Hampshire, 315 U. S. 568, means nothing less:

“¢ .. There are certain well-defined and nar-

rowly limited classes of speech, the prevention and
punishment of which have never been thought to
raise any Constitutional problem. These include
the lewd and obscene . . .. It has been well ob-
served that such utlerances are no essential part of
any exposition of ideas, and are of such slight social
value as a step to truth that any benefit that may
be derived from them is clearly outweighed by the
social interest in order and morality. . .. (Em-
phasis added.)” 354 U. S, at 485.

In my view, “social importance” is not an independent
test of obscenity but is relevant only to determmining the
predominant prurient interest of the material. a deter-
mination which the court or the jury will make based
on the material itself and all the evidence in the case,
expert or otherwise.

Application of the Roth test, as I understand it, neces-
sarily involves the exercise of judgment by legislatures,
courts and juries. But this does not mean that there
are no limits to what may be done in the name of Roth.
Cf. Jacobellis v. Ohio, 378 U. S. 184. Roth does not
mean that a legislature is free to ban books simply
because they deal with sex or because they appeal to the
prurient interest. Nor does it mean that if books like
Fanny Hill are unprotected, their nonprurient appeal is
necessarily lost to the world. Literary style, history,
teachings about sex, character description (even of a
prostitute) or moral lessons need not come wrapped in
such packages. The fact that they do impeaches their
claims to immunity from legislative censure.

Finally, it should be remembered that if the publica-
tion and sale of Fanny Hill and like books are proscribed,
it is not the Constitution that imposes the ban. Censure
stems from a legislative act, and legislatures are consti-
tutionally free to embrace such books whenever they
wish to do so. But if a State insists on treating Fanny
Hill as obscene and forbidding its sale, the First Amend-
ment does not prevent it from doing so.

I would affirm the judgment below.

JUSTICE BRENNAN'S OPINION NOTES

1 The text of the statute appears in the Appendix.

2 In dissenting from the Supreme Judicial Court’s disposition in
this case, 349 Mass. 69, 74-75, 206 N. E. 2d 403, 40607 (1965),
Justice Whittemore summarized this testimony:

“In the view of one or another or all of the following viz., the
chairman of the English department at Williams College, a pro-
fessor of English at Harvard College, an associate professor of
English literature at Boston University, an associate professor of
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English at Massachusetts Institute of Technology, and an assistant
professor of English and American literature at Brandeis Univer-
sity, the book iz a minor ‘work of art’ having ‘literary merit’ and
‘historical value’ and containing a good deal of ‘deliberate, calcu-
lated comedy.” It is a piece of ‘social history of interest to anyone
who is interested in fiction as a way of understanding society in the
past.”! A saving grace is that although many scenes, if translated

“10ne of the witnesses testified in part as follows: ‘Cleland
is part of what I should call this cultural battle that is going on
in the 18th century, a battle hetween a restricted Puritan, moral-
istic ethic that attempts to suppress freedom of the spirit, free-
dom of the flesh, and this element is competing with a freer
attitude towards life, a more generous attitude towards life, a
more wholesome attitude towards life, and this very attitude
that is manifested in Fielding’s great novel “Tom Jones” is also
evident in Cleland’s novel. . . . [Richardson’s] *‘Pamela” is
the story of a young country girl; [his] “Clarissa” is the story
of a woman trapped in a house of prostitution. Obviously,
then Cleland takes both these themes, the country girl, her
initiation into life and into experience, and the story of a woman
in a house of prostitution, and what he simply does is to take
the situation and reverse the moral standards. Richard<on
believed that chastity was the most important thing in the
world; Clelaud and Fielding obviously did not and thought
there were more important significant moral values.””

into the present day language of 'the realistic, naturalistic novel,
could be quite ofiensive’ these scenes are not described in such
language. The book contains no dirty words and its language
‘functions . . . to create a distance, even when the sexual experi-
ences are portrayved.” The resfionse, therefore, is a literary re-
sponse. The descriptions of depravity are not obscene because
‘they are subordinate to an interest which is primarily literary’;
Fanny's reaction to the scenes of depravity was "anger,’ ‘disgust,
horror, {and] indignation.” The book "belongs 1o the history of
English literature rather than the history of smut.’*”

“2In the opinion of the other academic witness, the head-
master of a private school, whose field is English literature, the
book is without literary merit and is obscene, impure, hard core
pornography, and is patently offensive.”

3The record in this case is thus significantly different from the
records in Ginzburg v. United States. post. p. 463, and Mishkin v.
New York, post. p. 502. See pp. 420421, infra.

+ Section 2SB mukes it a criminal offense, inter alia. to import.
print, publish, sell, loan, distribute. buy, procure, receive, or possess
for the purpose of sale, loan, or distribution, “a book, knowing it
to be obscene.” Section 28H provides that in any prosecution
under § 23D the decree obtained in a proceeding against the book
“shall be admissible in evidence” and further that “*[i]f prior to the
said offence a finul deerce had been entered against the book, the de-
fendaut, if the book be obscene . . . shall be conclusively presumed to
have known =aid book to be obscene . . . .” Thus a declaration of
obscenity such as that obtained in this proceeding is likely to result
in the total suppression of the book in the Commonwealth.

The constitutionality of § 28H has not been challenged in this
appeal.

8 Although the final decree provides no coercive relief but only
a declaration of the book's obzcenity. our adjudication of the merits
of the issue tendered, viz., whether the state courts erred in declaring
the book obscene, is not premature. There is no uncertainty as to
the content of the material challenged, and the Attorney General’s
petition commencing this suit states that the book "iz being im-
ported, sold, loaned, or distributed in the Commonwealth.” The
declaration of obseenity is likely to have a serious inhibitory etfect on
the distribution of the book. and this probable impact is to no small
measure derived from possible collateral uses of the declaration in
subsequent prosecutions under the Massachusetts criminal obscenity
statute. See n. 4, supra.

¢ We infer from the opinions below that the other adjectives de-
scribing the proscribed books in §§ 23C-28H, “indecent” and “im-
pure,” have either been read out of the statute or dcemed synonymous
with “‘obscene.”

““[M]aterial dealing with sex in a manner that advocates
ideas . . . or that has literary or scientific or artistic value or any
other form of social importance, may not be branded as obscenity

and denied the constitutional protection. Nor may the constitutional
status of the material be made to turn on a ‘weighing’ of its social
importance against its prurient appeal, for a work cannot be pro-
scribed unless it is ‘utterly’ without social importance. See Zeitlin
v. Arnebergh, 59 Cal. 2d 901, 920, 383 P. 2d 152, 163, 31 Cal. Rptr.
800, 813 (1963).” Jacobellis v. Ohio, 378 U. 8. 184, 191 (opinion of
Brexnan, J.). Followed in, e. g.. People v. Bruce. 31 IlI. 2d 459,
461, 202 N. E. 2d 497, 498 (1964): Trans-Luz Distributing Corp. v.
Maryland Bd. of Censors, 240 Md. 98, 104-105, 213 A. 2d 235,
238-239 (1965).

8In his dissenting opinion, 349 Mass., at 76-78, 206 N. E. 2d, at
408109, Justice Cutter stated that, although in his view the book
was not “obscene” within the meaning of Roth. it could reasonably
be found that distribution of the book to persons under the age of
eighteen would be a violation of G. L. ¢. 272, § 28, as tending to cor-
rupt the morals of vouth.” (Section 28 makes it a crime to sell to
“a person under the age of eighteen vears a book . . . which is ob-
scene . . . or manifestly tends to corrupt the morals of youth.”) He
concluded that the court should “limit the relief granted to a declara-
tion that distribution of this book to persons under the age of
eighteen may be found to constitute a violation of [G. L.] ¢. 272,
§ 28, if that section is reasonably applied . . . ." However, the de-
cree was not so limited and we intimate no view concerning the
constitutionality of such a limited declaration regarding Memoirs.
Ci. Jacobellis v. Ohio, 378 U. 3., at 195.

JUSTICE DOUGLAS’S OPINION NOTES

1 Memoirs was the subject of what is generally regarded as the
first recorded suppression of a literarv work in this country on
grounds of obscenity. See Commonwealth v. Holmes. 17 Mass.
336 (1821). The edition there condemned differed from the pres-
ent volume in that it contained apparently erotic illustrations.

2 Memoirs, at 213-214 (Putnam ed. 1963).

3 The defense drew its witnesses from the various colleges located
within the Commonwealth of Massachusetts. These included: Fred
Holly Stocking, Professor of Englhsh and Chairman of the English
Department, Williams College: John M. Bullitt, Professor of English
and Master of Quincy House, Harvard College: Robert H. Sproat,
Associate Professor of English Literature, Boston Uuiversity: Nor-
man N. Holland, Associate Professor of English, Massachusetts
Institute of Technology: and Ira Konigsberg, Assistant Professor of
English and American Literature, Brandeis University.

In addition, the defense introduced into evidence reviews of im-
partial literary ecritics. These are, in my opinion, of particular
significance since their publication indicates that the book is of
sufficient significance as to warrant serious cnitical comment. The
reviews were by V. 8. Pritchett, New York Review of Books, p. 1
(Oct. 31, 1963): Brigid Brophy, New Statesman, p. 710 (Nov. 13,
1963); and J. Donald Adams, New York Times Book Review, p. 2
(July 28, 1963). And the Appendix to this opinion contains another
contemporary view,

+ There are two reports of the case. The first is captioned Le Roy
v. Sr. Charles Sidney, 1 Sid. 168, pl. 29 (K. B. 1663); the second
is titled Sir Charles Sydlyes Case. 1 Keble 620 (K. B. 1663). Sir
Charles had made a public appearance on a London balcony while
nude, intoxicated, and talkative. He delivered a lenathy speech to
the assembled crowd, uttered profanity, and hurled bottles contain-
ing what wus later described as an “offensive liquor™ upon the crowd.
The proximate source of the “otfensive liquor” appears 1o have been
Sir Charles. Alpert, Judicial Cen=orship of Obscene Literature, 52
Harv. L. Rev. 4043 (1938).

3 The Queen v. Read. 11 Mod. 142 (Q. B. 1707).

¢ Dominus Rer v. Curl, 2 Strange 789 (K. B. 1727). See Straus,
The Unspeakable Curll (1927).

7" Rexr v. Wilkes, 4 Burr. 2527 (K. B. 1770). The prosecution
of Wilkes was a highly political action, for Wilkes was an outspoken
critic of the government. See R. W. Postgate, That Devil Wilkes
(1929). It has been suggested that the prosecution in this case
was a convenient substitute for the less attractive charge of seditious
libel. See Alpert, supra, at 45.

$8ee 354 U. 8, at 483 and n. 13. For the most part. however,
the early legislation was aimed at blasphemny and profanity. See
354 U. 8, at 482483 and n. 12. The first reported decision involv-



ing the publication of obscene literature does not come until 1821.
See Commonuwealth v. Holmes, 17 Mass. 336. It was not until after
the Civil War that state prosecutions of this sort became common-
place. See Lockhart & McClure, Literature, The Law of Ob-
scenity, and the Constitution, 38 Minn. L. Rev. 295, 324-325 (1954).

s Tarnff Act of 1842, ¢. 270, § 28, 5 Stat. 5366 (prohibiting importa-
tion of obscene “prints”). Other federal legislation followed: the
development of federal law is traced in Cuairns. Panl. & Wishner.
Sex Censorship: The Assumptions of Anti-Obscenity Laws and the
Empirieal Evidence, 46 Minn. L. Rev. 1009, 1010 n. 2 (1962).

10 See Caimns, Paul & Wishner, supra. 1034-1041: Lockhart &
McClure, supra. at 382-357. And see the summary of Dr. Jahoda's
studies prepared by her for Judge Frank, reprinted in United States
v. Roth, 237 F. 2d 796, 8§15-816 (concurring opinion). Those who
are concerned about children and erotie literature would do well to
consider the counsel of Judgze Bok:

“It will be asked whether one would care to have one’s voung
daughter read these books. I suppose that by the time she is old
enough to wish to read them she will have learned the biologic
facts of life and the words that go with them. There is somethmg
seriously wrong at home if those facts have not been met and faced
and sorted by then: it is not children so much as parents that
should receive our concern about this. I should prefer that my
own three daughters meet the facts of life and the literature of the
world in my library than behind a neighbor’s barn, for I can face
the adversary there directly. If the voung ladies are appalled by
what they read, they can close the book at the bottom of page one:
if theyv read further, they will learn what is in the world and in its
people, and no parents who have been discerning with their children
need fear the outcome. Nor can they hold it back, for life is a
series of little battles and minor issues, and the burden of choice is
on us all, every day, voung and old.” Commonuwealth v. Gordon,
66 Pa. D. & C. 101, 110.

11 Tt would be a futile effort even for a censor to attempt to remove

all that might possibly stimunlate antisocial sexual conduct:
“The majority [of individualsj, needless to say, are somewhere
between the over-scrupulous extremes of excitement and frigid-
ity . ... Within this variety, it is impossible to define ‘hard-core’
pornography, as if there were some singly lewd concept from which
all profane ideas passed by imperceptible degrees into that sexuality
called holy. But there is no ‘hard-core.” Everything, every idea,
is capable of being obscene if the personality perceiving it so appre-
hends it.

“It is for this reason that books, pictures, charades, ritual, the
spoken word, can and do lead directly to conduct harmful to the self
indulging in it and to others. Heinrich Pommerenke, who was a
rapist, abuser, and mass slayer of women in Germany, was prompted
to his series of ghastly deeds by Cecil B. DelMlille’s The Ten Com-
mandments. During the scene of the Jewish women dancing about
the Golden Calf, all the doubts of his life came clear: Women were
the source of the world’s trouble and it was his mission to beth punish
them for this and to execute them. Leaving the theater, he slew his
first vietim in a park nearby. John George Haigh, the British vam-
pire who sucked his vietims' blood through soda straws and dissolved
their drained bodies in acid baths, first had his murder-inciting
dreams and vampire-longings from watching the ‘voluptuous’ pro-
cedure of—an Anglican High Church Service!” Murphy, supra,
at 668.

JUSTICE CLARK’S OPINION NOTES

18ee Lockhart & MeClure, Censorship of Obscenity: The Develop-
ing Constitutional Standards, 45 Minn. L. Rev. 5, 53-55 (1060).

2In a preface to the paperbook edition, “A Note on the American
History of Memoirs of a Woman of Pleasure,” the publisher itself
mentions several critics who denied the book had any literary merit
and found it totally undistinguished. These critics included Ralph
Thompson and Clifton Fadiman. P. xviii.

3 As one review stated: "Yet all these pangs of defloration are in
the service of erotic pleasure—Fanny's and the reader’s. Postponing
the culmination of Fanny’'s deflowering is equivalent to postponing
the point where the reader has a mental orgasm.”

4+ For a summary of experiments with various sexual stimuli see
Cairns, Paul & Wishner, Sex Censorship: The Assumptions of Anti-
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Obscenity Laws and the Empirical Evidence, 46 Minn. L. Rev.
1009 (1962). The authors cite research by Kinsey disclosing that
obscene literature stimulated a definite sexual response in a majority
of the male and female subjects tested.

s E. g., Wertham, Seduction of the Innocent (1954), p. 164.

¢ Testimony before the Subcommittee of the Judictary Committee
to Investigate Juvenile Delinquency, S. Rep. No. 2331, 84th Cong.,
9d Sess., pp. 512 (1936).

* Sorokin, The American Sex Revolution (1956).

8 Testimony before the House Select Committee on Current Por-
nographic Materials, H. R. Rep. No. 2510, 82d Cong., 2d Sess,,
p. 62 (1952).

2 See, e. g.. Hoover, Combating Merchants of Filth: The Role of
the FBI, 25 U. Pitt. L. Rev. 469 (1964); Hoover, The Fight Against
Filth, The American Legion Magazine (May 1961).

10 For a general discussion see Murphy, Censorship: Government
and Obscenity (1963), pp. 131-151.

11 The statutes are compiled in S. Rep. No. 2381, S4th Cong.,
2d Sess., pp. 17-23 (1956). While New Mlexico itself does not pro-
hibit the distribution of obscenity, it has a statute giving municipal-
ities the right to suppress “obscene” publications. N. ). Stat.
§ 14-17-14 (1965 Supp.).

12 See Report of the New York State Joint Legislative Committee
Studying the Publication and Dissemination of Offensive and Obscene
Material (1958), pp. 141-166.

JUSTICE HARLAN’S OPINION NOTES

1 Given my view of the applicable constitutional standards, I find
no occasion to consider the place of “redeeming social importance”
in the majority opinion in Roth, an issue which further divides the
present Court.

2This interest may be viewed from different angles. Com-
pelling the Post Office to aid actively in disseminating this most
obnoxious material may simply appear too offensive in itself. Or,
more concretely, use of the mails may facilitate or insulate distri-
bution so greatly that federal inaction amounts to thwarting state
regulation.

3 The deterrent effect of vagueness for that critical class of books
near the law's borderline could in the past be ameliorated by devices
like the Massachusetts in rem procedure used in this case. Of
course, the Court’s newly adopted “panderer” test, turning as it
does on the motives and actions of the particular defendant, seriously
undercuts the effort to give any seller a ves or no answer on a book
in advance of his own criminal prosecution.

4 As I understand the prevailing opinion, its rationale is that the
state court may not condemn Fanny Hill as obscene after finding
the book to have a modicum of social value: the opinion does note
that proof of pandering “might justify the conclusion” that the book
wholly lacks social value (ante, p. 420). Given its premise for re-
versal, the opinion has "'no occasion to assess” for itself the pruri-
ency, offensiveness, or lack of social value of the book (ante. p. 420).

THE “PANDERING TEST” SENDS RALPH GINZBURG
TO JAIL. “WHERE THE PURVEYOR’S SOLE EMPHA-
SIS IS ON THE SEXUALLY PROVOCATIVE ASPECTS
OF HIS PUBLICATIONS, THAT FACT MAY BE DECI-
SIVE IN THE DETERMINATION OF OBSCENITY.”

Ginzburg v. United States, 383 U.S. 463 (1966)

Mg. JusTicE BRENNAN delivered the opinion of the
Court.

A judge sitting without a jury in the District Court
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for the Eastern District of Pennsylvania * convicted peti-
tioner Ginzburg and three corporations controlled by
him upon all 28 counts of an indictment charging viola-
tion of the federal obscenity statute, 18 U. S. C. § 1461
(1964 ed.).* 224 F. Supp. 129. Each count alleged that
a resident of the Eastern District received mailed matter,
either one of three publications challenged as obscene, or
advertising telling how and where the publications might
be obtained. The Court of Appeals for the Third Circuit
affirmed, 338 F. 2d 12. We granted certiorari, 380 U. S,
961. We affirm. Since petitioners do not argue that the
trial judge misconceived or failed to apply the standards
we first enunciated in Roth v. United States, 354 U. S.
476,° the only serious question is whether those standards
were correctly applied.*

In the cases in which this Court has decided obscenity
questions since Roth, it has regarded the materials as
sufficient in themselves for the determination of the
question. In the present case, however, the prosecution
charged the offense in the context of the circumstances
of production, sale, and publicity and assumed that,
standing alone, the publications themselves might not be
obscene. We agree that the question of obscenity may
include consideration of the setting in which the publi-
cations were presented as an aid to determining the ques-
tion of obscenity, and assume without deciding that the
prosecution could not have succeeded otherwise. As in
Mishkin v. New York, post, p. 502, and as did the courts
below, 224 F. Supp.. at 134, 338 F. 2d, at 14-15, we view
the publications against a background of commercial ex-
ploitation of erotica solely for the sake of their prurient
appeal.” The record in that regard amply supports the
decision of the trial judge that the mailing of all three
publications offended the statute.*

The three publications were EROS, a hard-cover
magazine of expensive format; Liaison, a bi-weekly news-
letter; and The Housewife’s Handbook on Selective
Promiscuity (hereinafter the Handbook), a short book.
The issue of EROS specified in the indictment, Vol. 1,
No. 4, contains 15 articles and photo-essays on the sub-
ject of love, sex, and sexual relations. The specified
issue of Liaison, Vol. 1, No. 1, contains a prefatory “Let-
ter from the Editors” announcing its dedication to “keep-
ing sex an art and preventing it from becoming a science.”
The remainder of the issue consists of digests of two
articles concerning sex and sexual relations which had
earlier appeared in professional journals and a report of
an interview with a psychotherapist who favors the
broadest license in sexual relationships. As the trial
judge noted, “[wlhile the treatment is largely superficial,
it is presented entirely without restraint of any kind.
According to defendants’ own expert, it is entirely with-
out literary merit.” 224 F. Supp., at 134. The Hand-
book purports to be a sexual autobiography detailing with
complete candor the author's sexual experiences from
age 3 to age 36. The text includes, and prefatory and
concluding sections of the book elaborate, her views on
such subjects as sex education of children, laws regulat-
ing private consensual adult sexual practices, and the
equality of women in sexual relationships. It was
claimed at trial that women would find the book valu-
able, for example as a marriage manual or as an aid to
the sex education of their children.

Besides testimony as to the merit of the material,
there was abundant evidence to show that each of the
accused publications was originated or sold as stock in
trade of the sordid business of pandering—*“the business
of purveying textual or graphic matter openly advertised
to appeal to the erotic interest of their customers.”~
EROS early sought mailing privileges from the postmas-
ters of Intercourse and Blue Ball, Pennsylvania. The
trial court found the obvious, that these hamlets were
chosen only for the value their names would have in
furthering petitioners’ efforts to sell their publications
on the basis of salacious appeal; * the facilities of the
post offices were inadequate to handle the anticipated
volume of mail, and the privileges were denied. Mail-
ing privileges were then obtained from the postmaster
of Middlesex, New Jersey. EROS and Liaison there-
after mailed several million circulars soliciting subscrip-
tions from that post office; over 5.500 copies of the
Handbook were mailed.

The “leer of the sensualist” also permeates the ad-
vertising for the three publications. The circulars sent
for EROS and Liaison stressed the sexual candor of the
respective publications, and openly boasted that the pub-
lishers would take full advantage of what they regarded
as an unrestricted license allowed by law in the expression
of sex and sexual matters.® The advertising for the

Handbook, apparently mailed from New York, consisted
almost entirely of a reproduction of the introduction of
the book, written by one Dr. Albert Ellis. Although he
alludes to the book’s informational value and its putative
therapeutic usefulness, his remarks are preoccupied with
the book’s sexual imagery. The solicitation was indis-
criminate, not limited to those, such as physicians or
psychiatrists, who might independently discern the book’s
therapeutic worth.”” Inserted in each advertisement was
a slip labeled “GUARANTEE” and reading. ‘“Documen-
tary Books, Inc. unconditionally guarantees full refund
of the price of THE HOUSEWIFE’'S HANDBOOK ON
SELECTIVE PROMISCUITY if the book fails to reach
you because of U. S. Post Office censorship interference.”
Similar slips appeared in the advertising for EROS and
Liaison; they highlighted the gloss petitioners put on
the publications, eliminating any doubt what the pur-
chaser was bejng asked to buy.™

This evidence, in our view, was relevant in determining
the ultimate question of obscenity and, in the context
of this record. serves to resolve all ambiguity and doubt.
The deliberate representation of petitioners’ publications
as erotically arousing, for example, stimulated the reader
to accept them as prurient; he looks for titillation, not
for saving intellectual content. Similarly, such repre-
sentation would tend to force public confrontation with
the potentially offensive aspects of the work; the brazen-
ness of such an appeal heightens the offensiveness of the
publications to those who are offended by such material.
And the circumstances of presentation-and dissemination
of material are equally relevant to determining whether
social importance claimed for material in the courtroom
was, in the circumstances, pretense or reality—whether it
was the basis upon which it was traded in the market-
place or a spurious claim for litigation purposes. Where
the purveyor’s sole emphasis is on the sexually provoca-



tive aspects of his publications, that fact may be decisive
in the determination of obscenity. Certainly in a prose-
cution which. as here, does not necessarily imply sup-
pression of the materials involved, the fact that they
originate or are used as a subject of pandering is relevant
to the application of the Roth test.

A proposition argued as to EROS, for example, is that
the trial judge improperly found the magazine to be ob-
scene as a whole, since he concluded that only four of the
15 articles predominantly appealed to prurient interest
and substantially exceeded community standards of
candor, while the other articles were admittedly non-
offensive. But the trial judge found that “[t]he delib-
erate and studied arrangement of EROS is editorialized
for the purpose of appealing predominantly to prurient
interest and to insulate through the inclusion of non-
offensive material.” 224 F. Supp., at 131. However
erroneous such a conclusion might be if unsupported by
the evidence of pandering, the record here supports it.
EROS was created. represented and sold solely as a
claimed instrument of the sexual stimulation it would
bring. Like the other publications, its pervasive treat-
ment of sex and sexual matters rendered it available to
exploitation by those who would make a business of
pandering to “the widespread weakness for titillation by
pornography.” ** Petitioners’ own expert agreed. cor-
rectly we think. that “[i]f the object [of a work] is
material gain for the creator through an appeal to the
sexual curiosity and appetite.” the work is pornographic.
In other words. by animating sensual detail to give the
publication a salacious cast. petitioners reinforced what
is conceded by the Government to bhe an otherwise
debatable conclusion.

A similar analysis applies to the judgment regarding
the Handbook. The bulk of the proofs directed to
social importance concerned this publication. Before
selling publication rights to petitioners, its author had
printed it privately; she sent circulars to persons whose
names appeared on membership lists of medical and
psychiatric associations. asserting its value as an adjunct
to therapy. Over 12.000 sales resulted from this solici-
tatton, and a number of witnesses testified that they
found the work useful in their professional practice. The
Government does not seriously contest the claim that the
book has worth in such a controlled, or even neutral,
environment. Petitioners. however. did not sell the
book to such a limited audience, or focus their claims for
it on its supposed therapeutic or educational value;
rather, they deliberately emphasized the sexually provoe-
ative aspects of the work, in order to catch the salaciously
disposed. They proclaimed its obscenity; and we can-
not conclude that the court below erred in taking their
own evaluation at its face value and declaring the book
as a whole obscene despite the other evidence.'®

The decision in United States v. Rebhuhn, 109 F. 2d
512, is persuasive authority for our conclusion.* That
was a prosecution under the predecessor to § 1461,
brought in the context of pandering of publications as-
sumed useful to scholars and members of learned profes-
sions. The books involved were written by authors
proved in many instances to have been men of scientific
standing, as anthropologists or psychiatrists. The Court
of Appeals for the Second Circuit therefore assumed that
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many of the books were entitled to the protection of the
First Amendment, and “could lawfully have passed
through the mails, if directed to those who would be
likely to use them for the purposes for which they were
written . . . .” 109 F. 2d, at 514. But the evidence, as
here, was that the defendants had not disseminated them
for their “proper use, but . . . woefully misused them,
and it was that misuse which constituted the gravamen
of the crime.” Id., at 515. Speaking for the Court in
affirming the conviction, Judge Learned Hand said:

“ . . [T]he works themselves had a place, though
a limited one, in anthropology and in psychotherapy.
They might also have been lawfully sold to laymen
who wished seriously to study the sexual practices
of savage or barbarous peoples, or sexual aberra-
tions; in other words. most of them were not ob-
scene per se. In several decisions we have held that
the statute does not in all circumstances forbid the
dissemination of such publications . . . . However,
in the case at bar, the prosecution succeeded . . .
when it showed that the defendants had indiserimi-
nately flooded the mails with advertisements, plainly
designed merely to catch the prurient, though under
the guise of distributing works of scientific or literary
merit. We do not mean that the distributor of such
works is charged with a duty to insure that they
shall reach only proper hands. nor need we say what
care he must use, for these defendants exceeded any
possible limit; the circulars were no more than ap-
peals to the salaciously disposed, and no [fact finder]
could have failed to pierce the fragile screen, set up
to cover that purpose.” 109 F. 2d. at 314-515.

We perceive no threat to First Amendment guarantees
in thus holding that in close cases evidence of pandering
may be probative with respect to the nature of the ma-
terial in question and thus satisfy the Roth test.* No
weight is ascribed to the fact that petitioners have prof-
ited from the sale of publications which we have assumed
but do not hold cannot themselves be adjudged obscene
in the abstract; to sanction consideration of this fact
might indeed induce self-censorship. and offend the fre-
quently stated principle that commercial activity, in
itself, is no justification for narrowing the protection of
expression secured by the First Amendment.’* Rather,
the fact that each of these publications was created or
exploited entirely on the basis of its appeal to prurient
interests '’ strengthens the conclusion that the transac-
tions here were sales of illicit merchandise, not sales
of constitutionally protected matter.”® A conviction for
mailing obscene publications, but explained in part by
the presence of this element, does not necessarily sup-
press the materials in question, nor chill their proper
distribution for a proper use. Nor should it inhibit the
enterprise of others seeking through serious endeavor to
advance human knowledge or understanding in science,
literature, or art. All that will have been determined is
that questionable publications are obscene in a context
which brands them as obscene as that term is defined in
Roth—a use inconsistent with any claim to the shelter
of the First Amendment.”® “The nature of the materials
is, of course, relevant as an attribute of the defendant’s
conduct, but the materials are thus placed in context
from which they draw color and character. A wholly
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different result might be reached in a different setting.”
Roth v. United States, 354 . S., at 495 (WargenN, C. J.,
concurring).

It is important to stress that this analysis simply elabo-
rates the test by which the obscenity vel non of the
material must be judged. Where an exploitation of
interests in titillation by pornography is shown with
respect to material lending itself to such exploitation
through pervasive treatment or description of sexual
matters, such evidence may support the determination
that the material is obscene even though in other con-
texts the material would escape such condemnation.

Petitioners raise several procedural objections, prin-
cipally directed to the findings which accompanied the
trial court’s memorandum opinion, Fed. Rules Crim.
Proc. 23. Even on the assumption that petitioners’ ob-
jections are well taken, we perceive no error affecting
their substantial rights. Affirmed.

Mk. Justice BLack, dissenting.

Only one stark fact emerges with clarity out of the
confusing welter of opinions and thousands of words
written in this and two other cases today.! That fact is
that Ginzburg, petitioner here, is now finally and author-
itatively condemned to serve five years in prison for
distributing printed matter about sex which neither
Ginzburg nor anyone else could possibly have known to
be criminal. Since. as I have said many times, I believe
the Federal Government is without any power whatever
under the Constitution to put any type of burden on
speech and expression of ideas of any kind (as distin-
guished from conduct), I agree with Part II of the dis-
sent of my Brother DoucLas in this case, and I would
reverse Ginzburg's conviction on this ground alone.
Even assuming, however, that the Court is correct in
holding today that Congress does have power to clamp
official censorship on some subjects selected by the Court,
in some ways approved by it, I believe that the federal
obscenity statute as enacted by Congress and as enforced
by the Court against Ginzburg in this case should be
held invalid on two other grounds.

I.

Criminal punishment by government, although uni-
versally recognized as a necessity in limited areas of
conduct, is an exercise of one of government’s most
awesome and dangerous powers. Consequently, wise and
good governments make all possible efforts to hedge this
dangerous power by restricting it within easily identi-
fiable boundaries. Experience, and wisdom flowing out
of that experience, long ago led to the belief that agents
of government should not be vested with power and dis-
cretion to define and punish as criminal past conduct
which had not been clearly defined as a crime in advance.
To this end, at least in part, written laws came into be-
ing, marking the boundaries of conduct for which public
agents could thereafter impose punishment upon people.
In contrast, bad governments either wrote no general
rules of conduct at all. leaving that highly important task
to the unbridled discretion of government agents at the
moment of trial, or sometimes, history tells us. wrote
their laws in an unknown tongue so that people could not
understand them or else placed their written laws at such

inaccessible spots that people could not read them. It
seems to me that these harsh expediénts used by bad
governments to punish people for conduct not previously
clearly marked as criminal are being used here to put
Mr. Ginzburg in prison for five years.

I agree with my Brother HarLaN that the Court has
in effect rewritten the federal obscenity statute and
thereby imposed on Ginzburg standards and criteria that
Congress never thought about: or if it did think about
them, certainly it did not adopt them. Consequently.
Ginzburg is, as [ see it. having his conviction and sen-
tence affirmed upon the basis of a statute amended by
this Court for violation of which amended statute he was
not charged in the courts below. Such an affirmance we
have said violates due process. Cole v. Arkansas, 333
U. 8.196. Compare Shuttlesworth v. Birmingham, 382
U. S. 87. Quite apart from this vice in the affirmance.
however, I think that the criteria declared by a majority
of the Court today as guidelines for a court or jury to de-
termine whether Ginzburg or anyone else can be punished
as a common criminal for publishing or eirculating ob-
scene material are so vague and meaningless that they
practically leave the fate of a person charged with violat-
ing censorship statutes to the unbridled discretion, whim
and caprice of the judge or jury which tries him. I
shall separately discuss the three elements which a ma-
jority of the Court seems to consider material in proving
obscenity.?

(a) The first element considered necessary for deter-
mining obscenity is that the dominant theme of the
material taken as a whole must appeal to the prurient
interest in sex. It seems quite apparent to me that
human beings, serving either as judges or jurors, could
not be expected to give any sort of decision on this
element which would even remotely promise any kind of
uniformity in the enforcement of this law. What con-
clusion an individual. be he judge or juror, would reach
about whether the material appeals to “prurient interest
in sex” would depend largely in the long run not upon
testimony of witnesses such as can be given in ordinary
criminal cases where conduct is under scrutiny, but would
depend to a large extent upon the judge’s or juror’s per-
sonality, habits. inclinations, attitudes and other individ-
ual characteristics. In one community or in one court-
house a matter would be condemned as obscene under this
so-called criterion but in another community, maybe only
a few miles away, or in another courthouse in the same
community, the material could be given a clean bill of
health. In the final analysis the submission of such an
issue as this to a judge or jury amounts to practically
nothing more than a request for the judge or juror to
assert his own personal beliefs about whether the matter
should be allowed to be legally distributed. Upon this
subjective determination the law becomes certain for the
first and last time.

(b) The second element for determining obseenity as
it is described by my Brother BRENNAN is that the ma-
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