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Preface

Broadcasting in America is a major force. There are twice as many radio receivers as
people in the nation. Only two percent of all households lack a television set. We
receive most of our entertainment and news from a TV screen that is turned on al-
most seven hours a day in the typical home. Cable television reaches over a third of
the public. Before the next edition of this book appears, direct broadcast satellites
will be operational in this country.

Businesses spend more than $15 billion a year for broadcast advertising.
Increasing numbers of people display a willingness to pay program sources and
distributors directly for attractive material without advertising subsidy. Many freely
confess they wouldn’t know what to do with themselves if their TV and radio sets
suddenly disappeared. We are very dependent on the electronic mass media—perhaps
too dependent. Nevertheless, whether radio and television are stimulants or sopo-
rifics, beneficial or harmful, servants or masters, they are undeniably popular
entertainment sources and powerful social, educational, economic, cultural, journal-
istic, and political instruments in the United States.

The basic system of American broadcasting is an amalgam of commercial free
enterprise and limited government regulation. This structure is augmented by a
similarly regulated system called “public broadcasting” that, thus far, is prohibited
from engaging in direct advertising on a regular basis while it receives some of its
financial support from the federal government. The licenses required to operate
broadcast stations are granted to serve the “public interest, convenience, and ne-
cessity.” Yet most of the programming attended by most of the public most of the
time is frivolous, passive entertainment that provides diversion, relaxation, and a
type of companionship. Whether this is consistent with the *“public interest” de-




xvi  Preface

pends on the meaning given to that elusive phrase by the body established to imple-
ment it—the Federal Communications Commission.

The present organization and accepted institutional status of broadcasting in
the United States did not simply “happen.” Rather, radio, TV, and cable evolved as
products of particular needs and values. The documents in this volume cast light on
shifting needs and values and on democratic methods of applying values to serve
needs. They are fundamental to an understanding of how we got where we are.
Readers will be well prepared to greet future developments in the electronic media
with realistic expectations and insight, for “just as the twig is bent the tree’s in-
clined.”

Documents of American Broadcasting remains a collection of primary source
materials in the field of public policy formulation in broadcasting and related media.
The laws, commission materials, court decisions, and other documents span elec-
tronic media development from their prehistory to the 1980’s in chronological
fashion. Presently governing statutes are exceptions to the prevailing pattern of
organization; these are the last documents in this collection. As before, I have at-
tempted to strike a reasonable balance between timeliness and timelessness in select-
ing contents.

The primary utility of this source book is in the college classroom where it
can serve as the core text or supplement in numerous courses in the media curricu-
lum. Documents will also be helpful to broadcasting and cable professionals and to
lawyers and general readers who want to know more about this fascinating field.

Every document is placed in perspective by an introductory headnote. The
documents themselves have been minimally edited for the most part. Most entries
conclude with one or more questions (‘“Mind Probes”) that may be silently pon-
dered or discussed aloud and a “Related Reading” section that suggests sources for
fuller consideration of the document. A glossary of legal terms is included in a new
section, “Understanding Law,” that follows this preface. Other features include
dual tables of contents—one arranged in unbroken page order and another based
on thematic patterns—and two indices—one a guide to cited cases and the other a
general index.

Doubtless, had this work been edited by someone else its contents would
be somewhat different. The selections are functions of my particular orientation to
education in the electronic media and the era during which the choices were made.
No work can include everything, and this one is no exception. Given the practical
limitations of size and cost, I have chosen those materials I deem most important
for most readers. Importance, like beauty, is in the eye of the beholder, and | regret
excluding many valuable documents from this collection. Cutting back on the
completeness of included materials would have provided space for excerpts from
additional candidates for inclusion. However, this would have vitiated the under-
lying concept of Documents of American Broadcasting, namely, to make accessible
essential source materials in their entirety whenever useful and possible.

I remain indebted to many people, including the scores who commented on
the concept, contents, and organization of this book during its genesis and meta-
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morphoses. 1 especially acknowledge the contribution of my two most influential
broadcasting teachers, Bob Crawford and Charles Siepmann, who instructed me
better than they ever knew. Martin Stanford, my original editor at Appleton-
Century-Crofts in the 1960’s, has my gratitude for seeing merit in this book in the
first place and for giving me seasoned guidance that has left its mark on all subse-
quent editions. My dear wife, Abby, who read proof with me on the first edition of
Documents, has played an indispensable role ever since. I hope she is pleased to
have her husband back in circulation. Our children, Julie and Leora, will be happy
to learn that the typewriter is again available for their occasional use.

Since the third edition of Documents appeared in 1978 1 have completed a
degree in law. I also spent two rewarding summers working in the legal department
of the National Association of Broadcasters at the invitation of their general coun-
sel, Erwin Krasnow. These recent experiences confirm my commitment to the
notion that those who hope to be or are associated with the media should be
broadly prepared both in and out of the classroom. True, we live in an age of
specialization. But history and law are far too important to be left solely to the
historians and lawyers. This volume will make a specialist of no one. But if it
enlarges the horizons of its readers, it will have fulfilled its objective and the hope
of its editor.

Dobbs Ferry, New York FJK.
July, 1983






Understanding Law

THE WORLD AND WORDS OF LAW

The system of law affects the ordinary citizen in many ways. Because of the law, if
you drive, your car must be registered with a governmental entity and you must hold
a currently valid license to operate your vehicle. Tax is legally withheld from your
earnings. You are or will be a party to numerous legally enforceable contracts—to
purchase or sell, to work or employ, to marry or separate, to be insured, to pay back
borrowed money, and so on. If you are unfortunate enough to be injured on some-
one else’s premises you may well bring a lawsuit to recover the damages you suffer.
By the time you became a viable fetus you acquired legal status. When you die, the
taw will oversee the disposition of your property whether or not you leave a will.

Law is an omnipresent aspect of our lives. It helps make possible your ability
to receive broadcast signals without interference. Sometimes we even try to shape
the law, as when we petition for equal rights, or urge an increase or decrease of the
legal drinking age, or attempt to convince a legislator to vote more funds for higher
education. But despite our involvement with law, most of us are legalphobes. We
have rarely, if ever, had to read a statute or a court decision applying the law to a
particular controversy. Conventional wisdom tells us such activities are reserved for
lawyers. We are brought up to think that the law is forbidden fruit for the lay per-
son or that it is something to be adhered to or broken, but not to be examined,
understood, or thought about very much. Nothing could be further from the truth,

In other life activities we are not so content to leave matters to specially
trained experts. We read Shakespeare by ourselves, experiencing shocked delight
when we learn what the bard meant when he used the word “nunnery.” We take
from literature what it says as it is colored by our mental filters and sensitivities,
rather than being content to cling to the appreciations and deprecations of our Eng-
lish teacher-scholars. We need not rely on religious leaders to tell us what the Bible
means to us, for we freely dip into its wisdom whenever we want, with or without
benefit of clergy.

So it should be with law. It is available to all who desire to explore it. No spe-
cial license or dispensation is required to crack open a law book and read it. True,
you will be confused at first, but this is a condition attending many new experi-
ences. You may be perplexed as you gain familiarity with the subject. This will not




2 Understanding Law

be your fault. Law, like literature, religion, and other worthwhile fields, is a perplex-
ing area of inquiry with its own tools, techniques, and terminology. So await the
coming of law’s perplexity, for its arrival signals the beginning of understanding.

The law is a system of establishing societal standards and resolving disputes
without recourse to physical force. It can be divided and categorized many ways:
common law-statutory law, criminal law-civil law, local-state-federal-international
law, procedural law-substantive law, tort law-contract law, etc. Communication
law is largely a blend of federal administrative and constitutional law with inputs
often provided by contract, entertainment, copyright, patent, antitrust, property,
criminal, merger-acquisition, corporation, tax, and other branches of law.

THE AMERICAN LEGAL SYSTEM

The federal Constitution sets basic standards of democratic governance in the United
States. It allocates enumerated powers among the three branches of national govern-
ment and reserves other powers and rights to the states and individuals, Congress,
the federal legislative branch, enacts statutes (“laws™) concerning matters within its
authority. The President, who is the chief executive, provides national leadership by
commanding the armed forces, conducting the nation’s foreign policy, proposing
legislative measures to Congress, and appointing public officials. The federal judicial
branch consists of many district courts distributed throughout the country, twelve
circuit courts of appeal, and one Supreme Court of the United States.

The district courts are trial-level courts empowered to hear and decide cases
involving federal law. These courts also have jurisdiction over so-called “diversity”
cases, that is, controversies arising under state law involving parties from two or
more states. A jury (or the judge if jury trial is waived) decides contested questions
of fact while the judge has the exclusive power to resolve questions of law.

Appeals from district court decisions may be taken to the court of appeals
serving the trial court’s region. Further appeal may then proceed up the judicial lad-
der to the Supreme Court. This highest of all courts has the discretion to limit its
caseload. It typically hears fewer than five percent of the thousands of cases sub-
mitted to it on petitions for certiorari during any given year. Appeals at both levels,
the courts of appeal and the Supreme Court, are decided without juries and wit-
nesses’ testimony, since the evidentiary facts are no longer disputed; contested factu-
al issues have already been decided at the trial-court level. Appeals are considered
by three-judge panels in the courts of appeal with the exception of cases a court
decides to hear en banc with all judges assigned to the court participating. All nine
justices serving on the Supreme Court usually participate in disposing of appeals to
that tribunal. The adversarial inputs for appellate court rulings are lawyers’ briefs
(i.e., legal arguments in writing advocating affirmance or reversal of the decision be-
low) and oral argument heard by the judges.
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ADMINISTRATIVE LAW

Administrative agencies are created by constitutionally identified branches of
government. They perform functions that the identified branches cannot perform
because of a lack of time, expertise, or both. One such agency that was created by
Congress to carry out its responsibilities over foreign and interstate communication
is the Federal Communications Commission.

The trial level of the federal judiciary has its administrative counterpart at the
FCC in the hearing process. The Commission acts like a court of law when deciding
whether to grant or revoke a contested license to operate a broadcast station. The
term “quasi-judicial” is often used to describe the process. The administrative equiva-
fent of a fact-finding trial is a hearing conducted before an administrative law judge
(ALJ) who decides the ultimate factual issue of whether a grant would serve the
public interest after hearing testimony from the parties involved, receiving other
forms of evidence, and listening to cross-examination of witnesses. There is no jury
involved, however. Appeals from FCC final licensing decisions (following the ALJ’s
initial decision and the appellant’s exhaustion of intra-agency appeal procedures) are
taken to the Court of Appeals for the District of Columbia Circuit, as provided in
§ 402(b) of the Communications Act.

The FCC also possesses quasi-legislative authority under the rulemaking power
Congress has delegated to it. Commission rules have the same force of law as statutes
enacted by the federal legislature. Rules are adopted, deleted, or modified by the
FCC only after it complies with the constitutionally derived due process require-
ments of providing notice of a proposed rule change to interested parties and oppor-
tunity for them to comment. Changes in Commission rules may be appealed to any
of the twelve federal circuit courts of appeal. As with quasi-judicial decisions, the
Supreme Court is the court of last resort for appeals stemming from rulemaking
actions.

STATE LAW

In addition to the federal system, which is preemptive in broadcast law, there are
fifty states, each having its own constitution, legislature, executive, judiciary, and
associated administrative agencies. (Recall that the federal judiciary applies state law
in diversity cases.) Appeals from the highest state court level that involve federal
constitutional questions may be decided by the U.S. Supreme Court. Many such ap-
peals, however, fail to be decided by the High Court for lack of substantiality and
end up being summarily dismissed without oral argument or opinion.

Among the blessings of federalism is that when the national government can-
not or will not establish public policy in one of the areas over which it has juris-
diction, the states will fill the gap. Thus, state statutes and case law can be looked
to for evolving the law(s) of cable TV in the absence of a federal preemptive statute.
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LEGAL CITATION

Because legal citations are incomprehensible to the uninitiated, this explanation is
intended for readers who wish to explore sources cited throughout the text. A legal
citation is a kind of shorthand, like map coordinates or the symbols used in a chemi-
cal formula, enabling one to find the material to which reference is made. Once you
know the system, using citations becomes easy.

A complete citation begins with the name of the case, usually in italics. For
example, the name of the case in Document 35 is Columbia Broadcasting System,
Inc. v. Democratic National Committee. (The “v.” between the two parties in a case
is unitalicized and is a standard legal abbreviation for “versus.”) The case name is
followed by a comma, after which appears a series of numbers and letters constitut-
ing a citation to a published source of the decision called a “reporter.” The citation
for the above case is 412 U.S. 94 (1973). “U.S.” means the reporter cited is United
States Reports, the official government version of United States Supreme Court
decisions published by the Government Printing Office. The number immediately
preceding the letters, “412,” stands for the volume in which the decision is found.
The number directly after the letters indicates the first page of the decision. And
the number in parentheses following the page denotes the year in which the case was
decided. The complete citation for this case is: Columbia Broadcasting System, Inc.
v. Democratic National Committee, 412 U.S. 94 (1973). You could examine the
full text of this case, which was decided in 1973, by asking your library for volume
412 of United States Reports and turning to page 94. (If you read through all of
the concurring and dissenting opinions, you would find yourself at page 204. Some
decisions are even longer, but most are considerably shotter than this example.)

The following reporters and their abbreviations are the most frequently en-
countered in broadcast law citations:

ABBREVIATION NAME OF REPORTER

FCC(or F.C.C)) *Federal Communications Commission
Reports

F. (or Fed) Federal Reporter

F.Supp. Federal Supplement

Med.L.Rptr. Media Law Reporter (Bureau of National
Affairs)

Op. Att’y Gen. *Opinions of the Attorney General

(or Op.)

R.R. (or Radio Reg.) Radio Regulation (Pike and Fischer)

S.Ct. (or Sup. Ct.) Supreme Court Reporter

U.S. App.D.C. *U.S. Court of Appeals, District of
Columbia

*Indicates the official government reporter published by the Government Printing Office.
Privately published reporters are used more widely than the “official” reporter in some in-
stances, and they are frequently cited as alternates to the official reporter.
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ABBREVIATION NAME OF REPORTER

uU.s. *United States Reports

L.Ed. U.S. Supreme Court Reports, Lawyer’s
Edition

A citation followed by the notation “2d” means the decision is found in the
second series of the indicated reporter. For example, 359 F.2d 994 (Document 30)
refers to a decision that begins on page 994 of volume 359 of Federal Reporter, sec-
ond series. F., FCC, L.Ed., and R.R. are presently in their second series. An entry
such as 41 FCC 148, 158 (Document 24B) indicates a specific page (158 in this ex-
ample) of a document that starts on an earlier page (namely, page 148 of volume 41
of Federal Communications Commission Reports).

Citations are also made to sources of legal documents other than decisions,
such as laws, regulations, etc. C.F.R. indicates the Code of Federal Regulations,
Title 47 of which embodies the rules and regulations of the Federal Communications
Commission. Proposed and enacted FCC rules appear in the daily Federal Register,
abbreviated Fed. Reg. or FR. Acts of Congress are found in Statutes at Large (Stat.),
the United States Code (U.S.C.), the United States Code Annotated (U.S.C.A.), and
the United States Code Service, Lawyers Edition (U.S.C.S.). The Communications
Act of 1934, as amended, is located in Title 47 of the last three publications.

FCC Ann. Rep. refers to the Annual Reports of the Federal Communications
Commission. The Congressional Record (Cong. Rec.) contains transcripts of debates
on the floor of the Senate and House of Representatives. Records of hearings before
congressional committees are separately published by the Government Printing Of-
fice. Miscellaneous reports of congressional committees and other legislative docu-
ments, including presidential messages to Congress, are compiled in serial sets for
each house of Congress.

For further guidance concerning legal notation consult the latest edition of A
Uniform System of Citation published by the Harvard Law Review Association,
Cambridge, Massachusetts 02138. Another useful supplementary source is Joseph
M. Foley’s article, “Broadcast Regulation Research: A Primer for Non-Lawyers,” in
the Journal of Broadcasting, 17, No. 2 (Spring 1973), pp. 147-157.

LEGALESE

Legal terminology, too, poses obstacles for people who want to understand the lan-
guage of broadcast regulation. The FCC, courts, and Congress are, for the most part,
bodies of lawyers dealing with other lawyers. They frequently use “legalese,” a para-
language fully comprehensible only to Latin scholars, bureaucrats, and law school
graduates. While the use of specialized jargon is not intended to impede the transfer
of meaning to lay persons, unfortunately this is often its effect.

Because law should be understandable to nonlawyers, the user of this book
must make a special effort to understand legalese. Any standard law dictionary
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(Black’s, for example) will serve to define legal terms, as will Daniel Oran’s highly
portable and recommended Law Dictionary for Non-Lawyers (St. Paul, Minn.: West
Publishing Company, 1975). Below is a glossary of many of the specialized legal
terms appearing in this volume.

GLOSSARY

a fortiori with greater reason.

ad hoc temporary, for a specific circumstance; case-by-case.

administrative law judge presiding officer at FCC hearings who takes and weighs
evidence and issues a preliminary decision subject to modification by an inter-
nal review board or the Commission itself; formerly called “hearing examiner”
or simply ‘‘examiner.” Abbreviated “ALJ.”

ante See supra.

arguendo for argument’s sake.

bona fide(s) in good faith; genuine; free of intent to deceive or of knowledge of
fraud.

certiorari (abbreviated cert.) an appeal, typically to the U.S. Supreme Court; if the
Court grants a petition for writ of certiorari, case records are transmitted by
the lower court (such as the Court of Appeals) to the High Court for “certifi-
cation,” meaning review.

de minimus insignificant; small; trifling.

de novo completely new from the beginning.

dicta (plural of dictum) See obiter dicta.

en banc (or in banc) a session in which the entire membership of a court or the
FCC meets together.

et seq. abbreviation for et sequens; and (the) following.

examiner See administrative law judge.

ex parte one-sided; contact with a decision-making authority by one party to a
proceeding without the other parties present.

ex rel. in relation to; on behalf of.

id., Id. same as ibid. or ibidem; something already cited or referred to.

infra below; following; opposite of suprd.

in haec verba in these words.

in re in the matter of; used frequently in administrative case titles or whenever
“versus” would be inappropriate.

inter alia in addition to other things.

obiter dicta the portions of a decision that are tangential (or even irrelevant) to
the legal determination; not legally binding; opposite of ratio decidendi.

per se Dby or in itself; inherently ; considered alone.

prima facie at first glance; sufficient to satisfy the initial burden of proof and, if
uncontradicted, to determine the outcome of a proceeding.

pro forma according to form; a formality.

pro tanto for so much; to such (an) extent.

quid pro quo something for something; the exchange of one valuable thing for
another between parties.

ratio decidendi the portions of a decision that are central to the resolution of a
case; having the weight of precedent; opposite of obiter dicta.

remand to send back to a lower body; an appellate court often returns a reversed
case to the body that issued the improper decision with instructions to rectify
the errors causing reversal.
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seriatim one at a time; in order; each in turn.

sine qua non the essence; an indispensable part.

standing the right to participate in a legal proceeding, typically restricted to those
having a substantial stake in the outcome.

stare decisis the judicial doctrine that legal precedent will be adhered to in subse-
quent cases raising similar issues unless there are powerful reasons not to do
so.

statute an enacted bill; a law passed by the legislature.

stay order an enforceable command issued by a court to prevent something from
taking place, either temporarily or permanently.

sua sponte spontaneously, as when the FCC or a court acts on its own initiative
instead of in response to a petition or motion of a party to a proceeding.

subpoena (also subpena) an order issued by a tribunal requiring a person to appear
and testify or produce documents.

supra above; preceding; opposite of infra.

ultra vires beyond the scope; exceeding permissible authority.

vel non or not.

woir dire a court’s initial examination of the competence of a prospective juror or
witness.







The U.S. Constitution

1787-1868

The Constitution is the wellspring of all federal law, and broadcasting is
no exception. The ‘commerce clause’’ of Article |, Section 8, assigns to
Congress the responsibility for regulating interstate and foreign com-
merce. But what is “‘commerce’’? The Supreme Court of the United
States has determined that ‘‘commerce’ includes communication. Be-
cause radio waves are physically incapable of staying within the political
boundaries of states and nations, broadcasting is inherently a form of
interstate and foreign ““‘commerce’’ over which Congress has jurisdiction.
Note the Constitution gives Congress authority over the mails. Another
portion of Section 8 lays down the constitutional basis far copyright
and patent law.

The First Amendment to the Constitution is echoed by Section
29 of the Radio Act of 1927 and Section 326 of the Communications
Act of 1934, But free expression is not an absolute right. Many of the
court cases that follow establish rationales that limit freedom of speech
in the broadcast media. The Constitution embodies a variety of powers
and rights. The judiciary is often callec upon to balance conflicting
provisions of this flexitle document.

Article 1, Section 8. The Congress shall have Power . . . to regulate Commerce
with foreign Nations, and among the several States, and with the Indian Tribes;. . .
To establish Post Offices and post Roads; To promote the Progress of Science and
useful Arts, by securing for limited Times to Authors and Inventors the exclusive
Right to their respective Writings and Discoveries; . . . To make all Laws which shall
be necessary and proper for carrying into Execution the foregoing Powers, and all
other Powers vested by this Constitution in the Government of the United States,
or in any Department or Officer thereof.

Article 11, Section 1. The executive Power shall be vested in a President of
the United States of America. . . .

O
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Section 2. ... he shall nominate, and by and with the Advice and Consent
of the Senate, shall appoint Ambassadors, other public Ministers and Consuls, Judges
of the supreme Court, and all other Officers of the United States, whose Appoint-
ments are not herein otherwise provided for, and which shall be established by
Law. ..

Article 111, Section 1. The judicial Power of the United States, shall be vested
in one supreme Court, and in such inferior Courts as the Congress may from time to
time ordain and establish. . . .

Section 2. The judicial Power shall extend to all Cases, in Law and Equity,
arising under this Constitution, the Laws of the United States, and Treaties made,
or which shall be made, under their Authority;...—to Controversies to which the
United States shall be a Party;. ..

First Amendment. Congress shall make no law respecting an establishment
of religion, or prohibiting the free exercise thereof; or abridging the freedom of
speech, or of the press; or the right of the people peaceably to assemble, and to
petition the Government for a redress of grievances.

Fifth Amendment. No person shall . . . be deprived of life, liberty, or proper-
ty, without due process of law; nor shall private property be taken for public use,
without just compensation.

Sixth Amendment. In all criminal prosecutions, the accused shall enjoy the
right to a speedy and public trial, by an impartial jury of the State and district
wherein the crime shall have been committed, which district shall have been previ-
ously ascertained by law, and to be informed of the nature and cause of the accu-
sation; to be confronted with the witnesses against him; to have compulsory process
for obtaining witnesses in his favor, and to have the Assistance of Counsel for his
defence.

Fourteenth Amendment. Sec. 1. ... No State shall make or enforce any law
which shall abridge the privileges or immunities of citizens of the United States; nor
shall any State deprive any person of life, liberty, or property, without due process
of law; nor deny to any person within its jurisdiction the equal protection of the
laws. . ..

MIND PROBES

1. Why does the Constitution reserve the responsibility for regulating interstate
commerce to the Congress instead of the states themselves?
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2. The First Amendment’s protection of speech and press was enacted before
the spread of literacy, mass communication, and electronic technology. Considering
the power of mass media to influence public opinion, to help or hinder seekers and
holders of public office, and generally to enlighten or mislead, should the Amend-
ment be repealed? Why?

RELATED READING

GUNTHER, GERALD, Cases and Materials on Constitutional Law, 10th edition.
Mineola, N.Y.: Foundation Press, 1980.

MIDDLETON, KENT, and ROY M. MERSKY, comps., Freedom of Expression: A
Collection of Best Writings. Buffalo, N.Y.: William S. Hein & Co., 1981.
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The Wireless Ship Act of 1910

Public Law 262, 61st Congress
June 24, 1910

During the first decade of this century wireless telegraphy and telepho-
ny emerged as a technical marvel that fascinated hobbyists and was
without equal as a lifesaving device at sea. This first American radio law,
enacted 10 years before the advent of broadcasting, was limited to the
uses of radio for point-to-point maritime communication.

Following the Titanic disaster of April, 1912, the 62d Congress
passed Public Law 238 (approved July 23, 1912, a month before the
Radio Act of 1912), which strengthened the provisions of the Wireless
Ship Act by requiring vessels to have auxiliary power supplies for their
transmitters and to have at least two skilled radio operators, one of
whom would have to be on duty at all times the ship was moving.

Be it enacted by the State and House of Representatives of the United States of
America in Congress assembled, That from and after the first day of July, nineteen
hundred and eleven, it shall be unlawful for any ocean-going steamer of the United
States, or of any foreign country, carrying passengers and carrying fifty or more per-
sons, including passengers and crew, to leave or attempt to leave any port of the
United States unless such steamer shall be equipped with an efficient apparatus for
radio-communication, in good working-order, in charge of a person skilled in the
use of such apparatus, which apparatus shall be capable of transmitting and receiving
messages over a distance of at least one hundred miles, night or day: Provided, That
the provisions of this act shall not apply to steamers plying only between ports less
than two hundred miles apart.

Sec. 2. That for the purpose of this act apparatus for radio-communication
shall not be deemed to be efficient unless the company installing it shall contract in
writing to exchange, and shall, in fact, exchange, as far as may be physically practi-
cable, to be determined by the master of the vessel, messages with shore or ship
stations using other systems of radio-communication.

12
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Sec. 3. That the master or other person being in charge of any such vessel
which leaves or attempts to leave any port of the United States in violation of any
of the provisions of this act shall, upon conviction, be fined in a sum not more than
five thousand dollars, and any such fine shall be a lien upon such vessel, and such
vessel may be libeled therefor in any district court of the United States within the
jurisdiction of which such vessel shall arrive or depart, and the leaving or attempting
to leave each and every port of the United States shall constitute a separate offense.

Sec. 4. That the Secretary of Commerce and Labor shall make such regu-

lations as may be necessary to secure the proper execution of this act by collectors
of customs and other officers of the Government.

MIND PROBES

1. How did large ships communicate with each other and land masses prior to
the advent of wireless communication?

2. The Titanic was equipped with efficient radio apparatus and skilled operators.
What were the circumstances that resulted in the loss of two-thirds of the more than
2,000 people aboard when the ship struck an iceberg and sank?

RELATED READING

LORD, WALTER, A4 Night to Remember. New York: Henry Holt & Company,
1955.
MARCUS, GEOFFREY, The Maiden Voyage. New York: Viking, 1969.
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The Radio Act of 1912

Public Law 264, 62d Congress
August 13, 1912

International wireless conferences were held in Berlin in 1903 and 1906
and in London in 1912 in order to establish a degree of uniformity in
the use of radio. The Radio Act of 1912 was enacted to honor America’s
treaty obligations with respect to these international radio agreements.

This first comprehensive piece of radio legislation made it illegal
to operate a radio station without a license from the Secretary of Com-
merce, but it failed to provide sufficient discretionary standards for the
effective regulation of broadcasting, which was still not envisioned at
this early stage of radio’s development.

Be it enacted by the Senate and House of Representatives of the United States of
America in Congress assembled, That a person, company, or corporation within
the jurisdiction of the United States shall not use or operate any apparatus for radio
communication as a means of commercial intercourse among the several States, or
with foreign nations, or upon any vessel of the United States engaged in interstate
or foreign commerce, or for the transmission of radiograms or signals the effect of
which extends beyond the jurisdiction of the State or Territory in which the same
are made, or where interference would be caused thereby with the receipt of mes-
sages or signals from beyond the jurisdiction of the said State or Territory, except
under and in accordance with a license, revocable for cause, in that behalf granted
by the Secretary of Commerce and Labor upon application therefor; but nothing in
this Act shall be construed to apply to the transmission and exchange of radiograms
or signals between points situated in the same State: Provided, That the effect
thereof shall not extend beyond the jurisdiction of the said State or interfere with
the reception of radiograms or signals from beyond said jurisdiction; and a license
shall not be required for the transmission or exchange of radiograms or signals by or
on behalf of the Government of the United States, but every Government station
on land or sea shall have special call letters designated and published in the list of

14
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radio stations of the United States by the Department of Commerce and Labor.
Any person, company, or corporation that shall use or operate any apparatus for
radio communication in violation of this section, or knowingly aid or abet another
person, company, or corporation in so doing, shall be deemed guilty of a misde-
meanor, and on conviction thereof shall be punished by a fine not exceeding five
hundred dollars, and the apparatus or device so unlawfully used and operated may
be adjudged forfeited to the United States.

Sec. 2. That every such license shall be in such form as the Secretary of Com-
mzrce and Labor shall determine and shall contain the restrictions, pursuant to this
Act, on and subject to which the license is granted; that every such license shall be
issued only to citizens of the United States or Porto Rico or to a company incorpo-
rated under the laws of some State or Territory or of the United States or Porto
Rico, and shall specify the ownership and location of the station in which said appa-
ratus shall be used and other particulars for its identification and to enable its range
to be estimated; shall state the purpose of the station, and, in case of a station in
actual operation at the date of passage of this Act, shall contain the statement that
satisfactory proof has been furnished that it was actually operating on the above-
mentioned date: shall state the wave length or the wave lengths authorized for use
by the station for the prevention of interference and the hours for which the station
is licensed for work; and shall not be construed to authorize the use of any appa-
ratus for radio communication in any other station than that specified. Every such
license shall be subject to the regulations contained herein, and such regulations as
may be established from time to time by authority of this act or subsequent acts
ar.d treaties of the United States. Every such license shall provide that the President
of the United States in time of war or public peril or disaster may cause the closing
of any station for radio communication and the removal therefrom of all radio appa-
ratus, or may authorize the use or control of any such station or apparatus by any
department of the Government, upon just compensation to the owners.

Sec. 3. That every such apparatus shall at all times while in use and operation
as aforesaid be in charge or under the supervision of a person or persons licensed for
that purpose by the Secretary of Commerce and Labor. Every person so licensed
w20 in the operation of any radio apparatus shall fail to observe and obey regu-
lations contained in or made pursuant to this act or subsequent acts or treaties of
the United States, or any one of them, or who shall fail to enforce obedience there-
tc by an unlicensed person while serving under his supervision, in addition to the
punishments and penalties herein prescribed, may suffer the suspension of the said
license for a period to be fixed by the Secretary of Commerce and Labor not ex-
ceeding one year. It shall be unlawful to employ any unlicensed person or for any
unlicensed person to serve in charge or in supervision of the use and operation of
such apparatus, and any person violating this provision shall be guilty of a misde-
meanor, and on conviction thereof shall be punished by a fine of not more than one
hundred dollars or imprisonment for not more than two months; or both, in the
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discretion of the court, for each and every such offense: Provided, That in case of
emergency the Secretary of Commerce and Labor may authorize a collector of cus-
toms to issue a temporary permit, in lieu of a license, to the operator on a vessel
subject to the radio ship act of June twenty-fourth, nineteen hundred and ten.

Sec. 4. That for the purpose of preventing or minimizing interference with
communication between stations in which such apparatus is operated, to facilitate
radio communication, and to further the prompt receipt of distress signals, said
private and commercial stations shall be subject to the regulations of this section.
These regulations shall be enforced by the Secretary of Commerce and Labor
through the collectors of customs and other officers of the Government as other
regulations herein provided for.

The Secretary of Commerce and Labor may, in his discretion, waive the pro-
visions of any or all of these regulations when no interference of the character
above mentioned can ensue.

The Secretary of Commerce and Labor may grant special temporary licenses
to stations actually engaged in conducting experiments for the development of the
science of radio communication, or the apparatus pertaining thereto, to carry on
special tests, using any amount of power or any wave lengths, at such hours and
under such conditions as will insure the least interference with the sending or
receipt of commercial or Government radiograms, of distress signals and radio-
grams, or with the work of other stations.

In these regulations the naval and military stations shall be understood to be
stations on land.

REGULATIONS

Normal Wave Length

First. Every station shall be required to designate a certain definite wave
length as the normal sending and receiving wave length of the station. This wave
length shall not exceed six hundred meters or it shall exceed one thousand six hun-
dred meters. Every coastal station open to general public service shall at all times
be ready to receive messages of such wave lengths as are required by the Berlin con-
vention. Every ship station, except as hereinafter provided, and every coast station
open to general public service shall be prepared to use two sending wave lengths, one
of three hundred meters and one of six hundred meters, as required by the inter-
national convention in force: Provided, That the Secretary of Commerce and Labor
may, in his discretion, change the limit of wave length reservation made by regu-
lations first and second to accord with any international agreement to which the
United States is a party.
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Other Wave Lengths

Second. In addition to the normal sending wave length all stations, except as
provided hereinafter in these regulations, may use other sending wave lengths: Pro-
vided, That they do not exceed six hundred meters or that they do exceed one
thousand six hundred meters: Provided further, That the character of the waves
emitted conforms to the requirements of regulations third and fourth following.

Use of a “’‘Pure Wave”

Third. At all stations if the sending apparatus, to be referred to hereinafter
as the “transmitter,” is of such a character that the energy is radiated in two or
more wave lengths, more or less sharply defined, as indicated by a sensitive wave
meter, the energy in no one of the lesser waves shall exceed ten per centum of that
in the greatest.

Use of a ‘“Sharp Wave”

Fourth. At all stations the logarithmic decreement per complete oscillation
in the wave trains emitted by the transmitter shall not exceed two-teaths, except
when sending distress signals or signals and messages relating thereto.

Use of ‘’‘Standard Distress Wave"’

Fifth. Every station on shipboard shall be prepared to send distress calls on
the normal wave length designated by the international convention in force, except
on vessels of small tonnage unable to have plants insuring that wave length.

Signal of Distress

Sixth. The distress call used shall be the international signal of distress

Use of “‘Broad Interfering Wave’” for Distress Signals

Seventh. When sending distress signals, the transmitter of a station on ship-
board may be tuned in such a manner as to create a maximum of interference with
a maximum of radiation.

Distance Requirements for Distress Signals
Eighth. Every station on shipboard, wherever practicable, shall be prepared

to send distress signals of the character specified in regulations fifth and sixth with
sufficient power to enable them to be received by day over sea a distance of one
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hundred nautical miles by a shipboard station equipped with apparatus for both
sending and receiving equal in all essential particulars to that of the station first
mentioned.

“Right of Way* for Distress Signals

Ninth. Al stations are required to give absolute priority to signals and radio-
grams relating to ships in distress; to cease all sending on hearing a distress signal;
and, except when engaged in answering or aiding the ship in distress, to refrain from
sending until all signals and radiograms relating thereto are completed.

Reduced Power for Ships Near a Government Station

Tenth. No station on shipboard, when within fifteen nautical miles of a naval
or military station, shall use a transformer input exceeding one kilowatt, nor, when
within five nautical miles of such a station, a transformer input exceeding one-half
kilowatt, except for sending signals of distress, or signals or radiograms relating
thereto.

Intercommunication

Eleventh. Each shore station open to general public service between the
coast and vessels at sea shall be bound to exchange radiograms with any similar shore
station and with any ship station without distinction of the radio system adopted
by such stations, respectively, and each station on shipboard shall be bound to ex-
change radiograms with any other station on shipboard without distinction of the
radio systems adopted by each station, respectively.

It shall be the duty of each such shore station, during the hours it is in oper-
ation, to listen in at intervals of not less than fifteen minutes and for a period not
less than two minutes, with the receiver tuned to receive messages of three hundred-
meter wave lengths.

Division of Time

Twelfth. At important seaports and at all other places where naval or mili-
tary and private commercial shore stations operate in such close proximity that
interference with the work of naval and military stations can not be avoided by the
enforcement of the regulations contained in the foregoing regulations concerning
wave lengths and character of signals emitted, such private or commercial shore sta-
tions as do interfere with the reception of signals by the naval and military stations
concerned shall not use their transmitters during the first fifteen minutes of each
hour, local standard time. The Secretary of Commerce and Labor may, on the
recommendation of the department concerned, designate the station or stations
which may be required to observe this division of time.
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Government Stations to Observe Division of Time

Thirteenth. The naval or military stations for which the above-mentioned
div:sion of time may be established shall transmit signals or radiograms only during
the first fifteen minutes of each hour, local standard time, except in case of signals
or radiograms relating to vessels in distress, as hereinbefore provided.

Use of Unnecessary Power

Fourteenth. In all circumstances, except in case of signals or radiograms
relating to vessels in distress, all stations shall use the minimum amount of energy
necessary to carry out any communication desired.

General Restrictions on Private Stations

Fifteenth. No private or commercial station not engaged in the transaction
of bona fide commercial business by radio communication or in experimentation in
connection with the development and manufacture of radio apparatus for com-
mercial purposes shall use a transmitting wave length exceeding two hundred meters,
or a transformer input exceeding one kilowatt, except by special authority of the
Secretary of Commerce and Labor contained in the license of the station: Provided,
That the owner or operator of a station of the character mentioned in this regu-
lation shall not be liable for a violation of the requirements of the third or fourth
regulations to the penalties of one hundred dollars or twenty-five dollars, respec-
tivaly, provided in this section unless the person maintaining or operating such sta-
tion shall have been notified in writing that the said transmitter has been found,
upon tests conducted by the Government, to be so adjusted as to violate the third
and fourth regulations, and opportunity has been given to said owner or operator
to adjust said transmitter in conformity with said regulations.

Special Restrictions in the Vicinities of Government Stations

Sixteenth. No station of the character mentioned in regulation fifteenth
situated within five nautical miles of a naval or military station shall use a transmit-
tirg wave length exceeding two hundred meters or a transformer input exceeding
one-half kilowatt.

Ship Stations to Communicate with Nearest Shore Stations

Seventeenth. In general, the shipboard stations shall transmit their radio-
grams to the nearest shore station. A sender on board a vessel shall, however, have
the right to designate the shore station through which he desires to have his radio-
grams transmitted. If this can not be done, the wishes of the sender are 10 be com-
pl:ed with only if the transmission can be effected without interfering with the
service of other stations.
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Limitations for Future Installations in Viginities
of Government Stations

Eighteenth. No station on shore not in actual operation at the date of the
passage of this act shall be licensed for the transaction of commercial business by
radio communication within fifteen nautical miles of the following naval or military
stations, to wit: Arlington, Virginia; Key West, Florida; San Juan, Porto Rico;
North Head and Tatoosh Island, Washington; San Diego, California; and those es-
tablished or which may be established in Alaska and in the Canal Zone; and the
head of the department having control of such Government stations shall, so far as
is consistent with the transaction of governmental business, arrange for the trans-
mission and receipt of commercial radiograms under the provisions of the Berlin
convention of nineteen hundred and six and future international conventions or
treaties to which the United States may be a party, at each of the stations above
referred to, and shall fix the rates therefor, subject to control of such rates by Con-
gress. At such stations and wherever and whenever shore stations open for general
public business between the coast and vessels at sea under the provisions of the
Berlin convention of nineteen hundred and six and future international conventions
and treaties to which the United States may be a party shall not be so established as
to insure a constant service day and night without interruption, and in all localities
wherever or whenever such service shall not be maintained by a commercial shore
station within one hundred nautical miles of a naval radio station, the Secretary of
the Navy shall, so far as is consistent with the transaction of Government business,
open naval radio stations to the general public business described above, and shall
fix rates for such service, subject to control of such rates by Congress. The receipts
from such radiograms shall be covered into the Treasury as miscellaneous receipts,

Secrecy of Messages

Nineteenth. No person or persons engaged in or having knowledge of the
operation of any station or stations shall divulge or publish the contents of any mes-
sages transmitted or received by such station, except to the person or persons to
whom the same may be directed, or their authorized agent, or to another station
employed to forward such message to its destination, unless legally required so to
do by the court of competent jurisdiction or other competent authority. Any person
guilty of divulging or publishing any message, except as herein provided, shall, on
conviction thereof, be punishable by a fine of not more than two hundred and fifty
dollars or imprisonment for a period of not exceeding three months, or both fine
and imprisonment, in the discretion of the court.

Penalties

For violation of any of these regulations, subject to which a license under sec-
tions one and two of this act may be issued, the owner of the apparatus shall be
liable to a penalty of one hundred dollars, which may be reduced or remitted by the
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Secretary of Commerce and Labor, and for repeated violations of any of such regu-
lations the license may be revoked.

For violation of any of these regulations, except as provided in regulation
nineteenth, subject to which a license under section three of this act may be issued,
the operator shall be subject to a penalty of twenty-five dollars, which may be re-
duced or remitted by the Secretary of Commerce and Labor, and for repeated vio-
lations of any such regulations, the license shall be suspended or revoked.

Sec. 5. That every license granted under the provisions of this act for the
operation or use of apparatus for radio communication shall prescribe that the
operator thereof shall not willfully or maliciously interfere with any other radio
communication. Such interference shall be deemed a misdemeanor, and upon con-
viction thereof the owner or operator, or both, shall be punishable by a fine of not
to exceed five hundred dollars or imprisonment for not to exceed one year, or both.

Sec. 6. That the expression *‘radio communication” as used in this act means
any system of electrical communication by telegraphy or telephony without the
aid of any wire connecting the points from and at which the radiograms, signals, or
other communications are sent or received.

Sec. 7. That a person, company, or corporation within the jurisdiction of the
United States shall not knowingly utter or transmit, or cause to be uttered or trans-
mitted, any false or fraudulent distress signal or call or false or fraudulent signal,
call, or other radiogram of any kind. The penalty for so uttering or transmitting a
false or fraudulent distress signal or call shall be a fine of not more than two thou-
sand five hundred dollars or imprisonment for not more than five years, or both, in
the discretion of the court, for each and every such offense, and the penalty for so
uttering or transmitting, or causing to be uttered or transmitted, any other false or
fraudulent signal, call, or other radiogram shall be a fine of not more than one
thousand dollars or imprisonment for not more than two years, or both, in the
discretion of the court, for each and every such offense.

Sec. 8. That a person, company, or corporation shall not use or operate any
apparatus for radio communication on a foreign ship in territorial waters of the
United States otherwise than in accordance with the provisions of sections four and
seven of this act and so much of section five as imposes a penalty for interference.
Save as aforesaid, nothing in this act shall apply to apparatus for radio communi-
cation on any foreign ship.

Sec. 9. That the trial of any offense under this act shall be in the district in
which it is committed, or if the offense is committed upon the high seas or out of
the jurisdiction of any particular State or district the trial shall be in the district
where the offender may be found or into which he shall be first brought.

Sec. 10. That this act shall not apply to the Philippine Islands.
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Sec. 71. That this act shall take effect and be in force on and after four
months from its passage.

MIND PROBES

1. To appreciate more fully the priorities of the Act, rank the offenses specifi-
cally mentioned according to the severity of the penalty.
2. What does this Act tell about the state of radio’s development in 19127

RELATED READING
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Vol. 1. New York: Ao Press, 1977.
TOMLINSON, JOHN D., The International Control of Radiocommunications.

Geneva, Switzerland: University of Geneva, 1938. (Reprinted New York:
Kraus Reprint Co., 1972.)



The Vision
of David Sarnoff

Memorandum to E. J. Nally*
1915-1916

The British controlled Marconi Wireless Telegraph Company of America
was formed in 1899 to develop the commercial potential of the radio
patents of ltalian inventor Guglielmo Marconi. Transatlantic radio sig-
nals (Morse code dots and dashes) were first transmitted in 1901, and
wireless telephony {voices and music) was achieved in 1906, the same
year David Sarnoff (1891-1971) joined American Marconi as an office
boy.

An expert telegrapher with an agile mind and great ambition,
Sarnoff quickly rose through the organization’s ranks. It was Sarnoff,
assigned to a Marconi station in New York City in 1912, who spent
three solid days relaying wireless messages to the press telling of the sur-
vivors of the tragic Titanic disaster. A year later he was promoted to the
position of Assistant Traffic Manager of the growing company. In 1915
or 1916, sensing a way to exploit an attribute of radiotelephony that
many considered to be a liability—its lack of privacy—Sarnotf accurately
prophesied the coming of broadcasting in the following memorandum
to Edward J. Nally, Vice-President and General Manager of American
Marconi.

World War | brought a temporary lull to the commercial (but not
technical) development of radio, and Sarnoff’s idea was put aside. When
the assets of American Marconi were acquired by the newly formed
Radio Corporation of America in 1919, Sarnoff stayed with the nascent
organization as Commercial Manager. He was instrumental in forming
the National Broadcasting Company, an RCA subsidiary, in 1926, Sar-

*Reprinted with permission from ‘“‘Radio and David Sarnoff,”” unpublished manuscript
by Elmer E. Bucher deposited in the David Sarnoff Research Center Library, Princeton, New
Jersey.
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noff fostered the emergence of monochrome and color television from
laboratory to marketplace. He headed RCA from 1930 until his retire-
ment in 1969. More than any other person, David Sarnoff influenced
the pattern of growth of broadcasting in America.

I have in mind a plan of development which would make radio a “household
utility” in the same sense as the piano or phonograph. The idea is to bring music
into the home by wireless.

While this has been tried in the past by wires, it has been a failure because
wires do not lend themselves to this scheme. With radio, however, it would be en-
tirely feasible. For example, a radio telephone transmitter having a range of say
twenty-five to fifty miles can be installed at a fixed point where instrumental or
vocal music or both are produced. The problem of transmitting music has already
been solved in principle and therefore all the receivers attuned to the transmitting
wave length should be capable of receiving such music. The receiver can be designed
in the form of a simple “Radio Music Box” and arranged for several different wave
lengths, which should be changeable with throwing of a single switch or pressing of
a single button.

The “Radio Music Box” can be supplied with amplifying tubes and a loud-
speaking telephone, all of which can be neatly mounted in one box. The box can
be placed on a table in the parlor or living room, the switch set accordingly and the
transmitted music received. There should be no difficulty in receiving music perfect-
ly when transmitted within a radius of twenty-five to fifty miles. Within such a
radius there reside hundreds of thousands of families; and as all can simultaneously
receive from a single transmitter, there would be no question of obtaining suf-
ficiently loud signals to make the performance enjoyable. The power of the trans-
mitter can be made five K. W., if necessary, to cover even a short radius of twenty-
five to fifty miles; thereby giving extra loud signals in the home if desired. The use
of head telephones would be obviated by this method. The development of a small
loop antenna to go with each *“Radio Music Box” would likewise solve the antennae
problem.

The same principle can be extended to numerous other fields as, for example,
receiving lectures at home which can be made perfectly audible; also events of
national importance can be simultaneously announced and received. Baseball scores
can be transmitted in the air by the use of one set installed at the Polo Grounds. The
same would be true of other cities. This proposition would be especially interesting
to farmers and others living in outlying districts removed from cities. By the pur-
chase of a “Radio Music Box” they could enjoy concerts, lectures, music, recitals,
etc., which may be going on in the nearest city within their radius. While I have
indicated a few of the most probable fields of usefulness for such a device, yet there
are numerous other fields to which the principle can be extended. . . .

The manufacture of the “Radio Music Box” including antenna, in large quan-
tities, would make possible their sale at a moderate figure of perhaps $75.00 per
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outfit. The main revenue to be derived will be from the sale of “Radio Music Boxes”
which if manufactured in quantities of one hundred thousand or so could yield a
handsome profit when sold at the price mentioned above. Secondary sources of
revenue would be from the sale of transmitters and from increased advertising and
circulation of the “Wireless Age.” The Company would have to undertake the ar-
rangements, | am sure, for music recitals, lectures, etc., which arrangements can be
satisfactorily worked out. It is not possible to estimate the total amount of business
obtainable with this plan until it has been developed and actually tried out but
there are about 15,000,000 families in the United States alone, and if only one
million or seven percent of the total families thought well of the idea it would, at
the figure mentioned, mean a gross business of about $75,000,000 which should
yield considerable revenue.

Aside from the profit to be derived from this proposition the possibilities for
advertising for the Company are tremendous; for its name would ultimately be
brought into the household and wireless would receive national and universal
atiention.

MIND PROBES

1. If you were Sarnoff’s boss in 1915-16 and you received this memo, what
action would you take? Explain your reason(s).

2. Why and how was RCA formed in 1919?
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Emergence of
Broadcast Advertising

Sales Talk Transmitted by Radio Station WEAF,
New York City*
August 28, 1922, 5:15-5:30 p.m.

It can be said that broadcasting in the United States began on Novem-
ber 2, 1920, when the Westinghouse Electric and Manufacturing Corpo-
ration inaugurated station KDKA in Pittsburgh, Pennsylvania, with
reports of the Harding-Cox presidential election returns. Fewer than 60
pioneering radio stations had joined KDKA by the end of 1921, but the
number swelled to more than 500 a year later. Some of the early radio
stations were built and operated by equipment manufacturers like
Westinghouse that were interested in increasing the market for radio
receivers and parts. Department stores, educational institutions, and
newspapers became prevalent among station licensees during these
formative years as the public’s investment in receiving apparatus in-
creased by leaps and bounds.

But was there a more permanent way to finance station operation
than through sales of equipment to audience members? The American
Telephone and Telegraph Company (AT&T) built station WEAF in New
York City in the summer of 1922 for the express purpose of experi-
menting with what they called “'toll broadcasting’’—making radio facili-
ties available to anybody who wanted to transmit something to the
general public provided one could pay the price. The following radio
talk was the first paid program aired on WEAF. It cost the sponsor
$50.00.

The Queensboro Corporation had begun building a residential
neighborhood on suburban farmland in the county of Queens, New
York, in 1909. Manhattan, some seven miles distant, became increasing-

*Reprinted from Gleason L. Archer, History of Radio to 1926 (New York: American
Historical Society, Inc., 1938), pp. 397-399.
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ly accessible to Jackson Heights when a municipal elevated subway line
started serving its scuthern perimeter in 1917. Undeterred by the ris-
ing din of airplanes from LaGuardia Airport on its northern boundary,
the community’s population had swelled to 80,000 by the early 1980's.

AT&T attempted to prevent other broadcasters from accepting
commercially sponscred matter, but by the mid-1920’'s mare and more
stations carried advertising. By 1930 commercial advertising had be-
come institutionalized as the way to support America’s broadcast
system.

The telephone company also established the first of the broadcast-
ing networks by interconnecting stations with the telephone lines it con-
trolled. AT&T declined to permit other broadcast organizations to make
use of its national wire web until 1926, when it gave up station and net-
work operation under threat of government antitrust action and sold
WEAF to RCA for a million dollars. The phone company, however, re-
served the right to provide interconnection facilities for radio networks.

BROADCASTING PROGRAM HAWTHORNE
COURT INTRODUCTION

This afternoon the radio audience is to be addressed by Mr. Blackwell of the Queens-
boro Corporation, who through arrangements made by the Griffin Radio Service,
Inc., will say a few words concerning Nathaniel Hawthorne and the desirability of
fostering the helpful community spirit and the healthful, unconfined home life that
were Hawthorne ideals. Ladies and Gentlemen: Mr. Blackwell.

BROADCASTING PROGRAM HAWTHORNE COURT

It is fifty-eight years since Nathaniel Hawthorne, the greatest of American fiction-
ists, passed away. To honor his memory the Queensboro Corporation, creator and
operator of the tenant-owned system of apartment homes at Jackson Heights, New
York City, has named its latest group of high-grade dwellings “Hawthomne Court.”

I wish to thank those within sound of my voice for the broadcasting oppor-
tunity afforded me to urge this vast radio audience to seek the recreation and
the daily comfort of the home removed from the congested part of the city, right at
the boundaries of God’s great outdoors, and within a few minutes by subway from
the business section of Manhattan. This sort of residential environment strongly
influenced Hawthorne, America’s greatest writer of fiction. He analyzed with charm-
ing keenness the social spirit of those who had thus happily selected their homes,
and he painted the people inhabiting those homes with good-natured relish.

There should be more Hawthome sermons preached about the utter inade-
quacy and the general hopelessness of the congested city home. The cry of the heart




28  Emergence of Broadcast Advertising

is for more living room, more chance to unfold, more opportunity to get near to
Mother Earth, to play, to romp, to plant and to dig.

Let me enjoin upon you as you value your health and your hopes and your
home happiness, get away from the solid masses of brick, where the meagre opening
admitting a slant of sunlight is mockingly called a light shaft, and where children
grow up starved for a run over a patch of grass and the sight of a tree.

Apartments in congested parts of the city have proven failures. The word
neighbor is an expression of peculiar irony—a daily joke.

Thousands of dwellers in the congested district apartments want to remove to
healthier and happier sections but they don’t know and they can’t seem to get into
the belief that their living situation and home environment can be improved. Many
of them balk at buying a home in the country or the suburbs and becoming a com-
muter. They have visions of toiling down in a cellar with a sullen furnace, or shovel-
ing snow, or of blistering palms pushing a clanking lawn mower. They can’t seem to
overcome the pessimistic inertia that keeps pounding into their brains that their
crowded, unhealthy, unhappy living conditions cannot be improved.

The fact is, however, that apartment homes on the tenant-ownership plan can
be secured by these city martyrs merely for the deciding to pick them—merely for
the devoting of an hour or so to preliminary verification of the living advantages
that are within their grasp. And this too within twenty minutes of New York’s busi-
ness center by subway transit.

Those who balk at building a house or buying one already built need not re-
main deprived of the blessings of the home within the ideal residential environment,
or the home surrounded by social advantages and the community benefits where
neighbor means more than a word of eight letters.

In these better days of more opportunities, it is possible under the tenant-
ownership plan to possess an apartment-home that is equal in every way to the
house-home and superior to it in numberless respects.

In these same better days, the purchaser of an apartment-home can enjoy all
the latest conveniences and contrivances demanded by the housewife and yet have
all of the outdoor life that the city dweller yearns for but has deludedly supposed
could only be obtained through purchase of a house in the country.

Imagine a congested city apartment lifted bodily to the middle of a large
garden within twenty minutes travel of the city’s business center. Imagine the interi-
or of a group of such apartments traversed by a garden court stretching a block,
with beautiful flower beds and rich sward, so that the present jaded congested sec-
tion dweller on looking out of his windows is not chilled with the brick and mortar
vista, but gladdened and enthused by colors and scents that make life worth living
once more. Imagine an apartment to live in at a place where you and your neighbor
join the same community clubs, organizations and activities, where you golf with
your neighbor, tennis with your neighbor, bowl with your neighbor and join him in
a long list of outdoor and indoor pleasure-giving health-giving activities.

And finally imagine such a tenant-owned apartment, where you own a floor
in a house the same as you can own an entire house with a proportionate ownership
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of the ground the same as the ground attached to an entire house but where you
have great spaces for planting and growing the flowers you love, and raising the vege-
tables of which you are fond.

Right at your door is such an opportunity. It only requires the will to take ad-
vantage of it all. You owe it to yourself and you owe it to your family to leave the
hemmed-in, sombre-hued, artificial apartment life of the congested city section and
enjoy what nature intended you should enjoy.

Dr. Royal S. Copeland, Health Commissioner of New York, recently declared
that any person who preached leaving the crowded city for the open country was a
public-spirited citizen and a benefactor to the race. Shall we not follow this advice
and become the benefactors he praises? Let us resolve to do so. Let me close by
urging that you hurry to the apartment home near the green fields and the neigh-
borly atmosphere right on the subway without the expense and the trouble of a
commuter, where health and community happiness beckon—the community life and
friendly environment that Hawthorne advocated.

MIND PROBES

1. What might broadcasting in America be like today if AT&T had continued to
build its radio empire after 1926?

2. Compare and contrast the persuasive techniques utilized in contemporary
commercials with those employed by Mr. Blackwell.
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Breakdown of
the Act of 1912

35 Op. Att'y Gen. 126
July 8, 1926

From its beginning broadcasting was a medium characterized by a scarci-
ty of frequencies. All broadcast stations operated on no more than two
or three wave lengths during broadcasting’s first two years, necessitating
shared-time arrangements among the early stations.

Herbert Hoover became Secretary of Commerce in 1921. He con-
vened the first of four annual National Radio Conferences in Washing-
ton in 1922, All those attending agreed that the Radio Act of 1912 was
inadequate to regulate recent radio developments, including broadcast-
ing; new legislation was introduced that year by Congressman Wallace
White, Jr., but Congress was slow to act,

In 1923 a federal appeals court held that the Secretary of Com-
merce had no discretionary power to refuse a radio license to anyone
who was qualified under the 1912 Act [Hoover v. Intercity Radio Co.,
Inc., 286 F. 1003 (D.C. Cir. 1923)]. The same decision opined that the
Secretary did possess authority to select the frequency ““which, in his
judgment, will result in the least possible interference.” Hoover there-
upon opened up many more frequencies to broadcasting, and the crowd-
ing was temporarily relieved as the broadcasting industry cooperated
with government attempts to minimize interference. This worked rea-
sonably well, and Congress paid little heed to repeated requests for a
new law.

But by 1925, as new stations came on the air and broadcasting
schedules expanded, the congestion became intolerable, and Hoover de-
cided in November to refuse to grant any new authorizations to operate
on the 89 frequencies then available for broadcasting. The penultimate
crack in the regulatory structure appeared on April 16, 1926, when a
federal district court ruled that Hoover was powerless to require a licen-
see to broadcast only at specified times and only on designated chan-
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nels, for the Radio Act of 1912 gave the Secretary of Commerce no
authority to issue regulations [United States v. Zenith Radio Corpo-
ration et al,, 12 F.2d 614 (N.D. 1Il. 1926)].

Hoover's request for clarification of his lawful authority was an-
swered in the Attorney General’s opinion, below, which pointed out the
crying need for more etfective broadcast legislation.

Department of Justice
July 8, 1926.
Sir:  Receipt is acknowledged of your letter of June 4, 1926, in which you ask for
a definition of your powers and duties with respect to the regulation of radio broad-
casting under the Act of August 13, 1912, c. 287 (37 Stat. 302). Specifically, you
request my opinion upon the following five questions:

1. Does the 1912 Act require broadcasting stations to obtain licenses, and is the
operation of such a station without a license an offense under that Act?

2. Has the Secretary of Commerce authority under the 1912 Act to assign wave
lengths and times of operation and limit the power of stations?

3. Has a station, whose license stipulates a wave length for its use, the right to
use any other wave length, and if it does operate on a different wave length, is it in
violation of the law and does it become subject to the penalties of the Act?

4. If a station, whose license stipulates a period during which only the station
may operate and limits its power, transmits at different times, or with excessive
power, is it in violation of the Act and does it become subject to the penalties of the
Act?

S. Has the Secretary of Commerce power to fix the duration of the licenses
which he issues or should they be indeterminate, continuing in effect until revoked
or until Congress otherwise provides?

With respect to the first question, my answer to both its parts is in the
affirmative. Section 1 of the Act of 1912 provides—

That a person, company, or corporation within the jurisdiction of the United
States shall not use or operate any apparatus for radio communication as a
means of commercial intercourse among the several States, or with foreign
nations, or upon any vessel of the United States engaged in interstate or for-
eign commerce, or for the transmission of radiograms or signals the effect of
which extends beyond the jurisdiction of the State or Territory in which the
same are made, or where interference would be caused thereby with the re-
ceipt of messages or signals from beyond the jurisdiction of the said State or
Territory, except under and in accordance with a license, revocable for cause,
in that behalf granted by the Secretary of Commerce (and Labor) upon appli-
cation therefor; but nothing in this Act shall be construed to apply to the

—
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transmission and exchange of radiograms or signals between points situated in
the same State: Provided, That the effect thereof shall not extend beyond
the jurisdiction of the said State or interfere with the reception of radiograms
or signals from beyond said jurisdiction. . . .

Violation of this section is declared to be a misdemeanor.

There is no doubt whatever that radio communication is a proper subject for
Federal regulation under the commerce clause of the Constitution. Pensacola Tele-
graph Company v. Western Union Telegraph Company, 96 US. 1, 9, 24 Op. 100.
And it may be noticed in passing that even purely intrastate transmission of radio
waves may fall within the scope of Federal power when it disturbs the air in such a
manner as to interfere with interstate communication, a situation recognized and
provided for in the Act. Cf. Minnesota Rate Cases, 230 U.S. 352.

While the Act of 1912 was originally drafted to apply primarily to wireless
telegraphy, its language is broad enough to cover wireless telephony as well; and this
was clearly the intention of its framers (62nd Cong., 2nd Sess., S. Rept. 698).
Whether the transmission is for profit is immaterial so far as the commerce clause is
concerned. American Express Company v. United States, 212 U.S. 522; Caminetti v.
United States, 242 U.S. 470.

For these reasons I am of the opinion that broadcasting is within the terms of
the 1912 Act; that a license must be obtained before a broadcasting station may be
lawfully operated; and that the penalties of section 1 of the Act may be imposed
upon any person or corporation who operates such a station without a license.

Your second question involves three separate problems:

(a) The assignment of wave lengths.
(b) The assignment of hours of operation.
(c) The limitation of power.

(a) As to the assignment of wave lengths, section 2 of the Act provides—

That every such license shall be in such form as the Secretary of Commerce
(and Labor) shall determine and shall contain the restrictions, pursuant to
this Act, on and subject to which the license is granted; . . . shall state the
wave length or the wave lengths authorized for use by the station for the
prevention of interference and the hours for which the station is licensed for
work. . . . Every such license shall be subject to the regulations contained here-
in and such regulations as may be established from time to time by authority
of this Act or subsequent Acts and treaties of the United States.

The power to make general regulations is nowhere granted by specific language
to the Secretary. On the contrary, it seems clear from section 4 of the Act that Con-
gress intended to cover the entire field itself, and that, with minor exceptions,
Congress left very little to the discretion of any administrative officer. This fact is
made additionally plain by the reports which accompanied the Act in both Houses.
62d Cong. 2d Sess., S. Rept. 698;ibid., H.R. Rept. 582. Cf. 29 Op. 579.
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The first regulation in section 4 provides that the station shall be required to
designate a definite wave length, outside of the band between 600 and 1,600 meters
(reserved for Government stations), and that ship stations shall be prepared to use
300 and 600 meters.

The second regulation provides that in addition to the normal sending wave
length, all stations, except as otherwise provided in the regulations, may use “other
sending wave lengths,” again excluding the band from 600 to 1,600 meters.

These two regulations constitute a direct legislative regulation of the use of
wave lengths. They preclude the possibility of administrative discretion in the same
fizld. In Hoover v. Intercity Radio Company, 286 Fed. 1003, it was held that it was
mandatory upon the Secretary under the Act to grant licenses to all applicants com-
plying with its provisions. The court added in that case these remarks:

In the present case the duty of naming a wave length is mandatory upon the
Secretary. The only discretionary act is in selecting a wave length, within the
limitations prescribed in the statute, which, in his judgment, will result in the
least possible interference. The issuing of a license is not dependent upon the
fixing of a wave length. It is a restriction entering into the license. The wave
length named by the Secretary merely measures the extent of the privilege
granted to the licensee.

You have advised me that following this decision you have assumed that you
had discretionary authority in assigning wave lengths for the use of particular sta-
tions, and have made such assignments to the individual broadcasting stations.

However, in my opinion, these remarks of the Court of Appeals are to be con-
strued as applying only to the normal sending and receiving wave length which every
station is required to designate under the first regulation. But under the second regu-
lation, any station is at liberty to use “other wave lengths” at will, provided only
<hat they do not trespass upon the band from 600 to 1,600 meters. This conclusion
appears to be in accord with the opinion of the District Court for the Northern Dis-
trict of Illinois in the case . . . of United States v. Zenith Radio Corporation.

But it is suggested that under the fifteenth regulation broadcasting stations
may not, without special authority from the Secretary, use wave lengths over 200
meters or power exceeding one kilowatt. This regulation is applicable only to “pri-
vate and commercial stations not engaged in the transaction of bona fide commer-
cial business by radio communication.” I am of opinion that broadcasting is “the
transaction of bona fide commercial business” (Witmark v. Bamberger, 291 Fed.
776; Remick v. American Automobile Accessories Co., 298 Fed. 628), and that it is
conducted “by radio communication.” Broadcasting stations, therefore, do not fall
within the scope of the fifteenth regulation; and the Secretary is without power to
impose on them the restrictions provided therein.

From the foregoing consideration I am forced to conclude that you have no
general authority under the Act to assign wave lengths to broadcasting stations, ex-
cept for the purpose of designating normal wave lengths under regulation 1.

(b) As to the assignment of hours of operation:

-
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The second section of the Act, already quoted, provides that the license shall
state “the hours for which the station is licensed for work.” By the twelfth and
thirteenth regulations the Secretary, on the recommendation of the Department
concerned, may designate stations which must refrain from operating during the
first 15 minutes of each hour—a period to be reserved in designated localities for
Government stations. These two regulations are the only ones in which a division of
time is mentioned; and it is to them that the second section of the Act refers. I
therefore conclude that you have no general authority to fix the times at which
broadcasting stations may operate, apart from the limitations of regulations 12 and
13.

(c) As to the limitation of power:

The only provisions concerning this are to be found in regulation 14, which
requires all stations to use “the minimum amount of energy necessary to carry out
any communication desired.” It does not appear that the Secretary is given power
to determine in advance what this minimum amount shall be for every case; and |
therefore conclude that you have no authority to insert such a determination as a
part of any license.

What I have said above with respect to your second question necessarily serves
also as an answer to your third. While a station may not lTawfully operate without a
license, yet under the decision in the Intercity Co. case and under 29 Op. 579 you
are required to issue such a license on request. And while a normal wave length must
be designated under regulation 1, any station is free to operate on other wave
lengths under regulation 2.

The same considerations cover your fourth question. Since the Act confers
upon you no general authority to fix hours of operation or to limit power, any
station may with impunity operate at hours and with powers other than those fixed
in its license, subject only to regulations 12 and 13 and to the penalties against
malicious interference contained in section 5.

With respect to your fifth question, I can find no authority in the Act for the
issuance of licenses of limited duration.

It is apparent from the answers contained in this opinion that the present
legislation is inadequate to cover the art of broadcasting, which has been almost
entirely developed since the passage of the 1912 Act. If the present situation re-
quires control, I can only suggest that it be sought in new legislation, carefully
adapted to meet the needs of both the present and the future.

Respectfully,

William J. Donovan,
Acting Attorney General.

To the Secretary of Commerce.
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MIND PROBES

1. Many radio stations in 1926 accepted no advertising and were not operated as
commercial enterprises. Did the Radio Act of 1912 apply to such stations? Your
answer may gain support through a reading of the judicial precedents cited in Mr.
Donovan’s opinion.

2. Using the 1912 Act as your statutory basis, redraft this opinion so that the
answer to Secretary Hoover’s second question is “‘yes” instead of “no.” Assume the
precedents established by Hoover v. Intercity and U.S. v. Zenith do not exist.
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President Coolidge’s
Message to Congress

H.R. Doc. 483, 69th Congress, 2d Session
December 7, 1926

Following the Attorney General’s Opinion of July 8, 1926, Secretary
Hoover abandoned his valiant efforts to maintain a semblance of order
on the airwaves and urged the radio industry to regulate itself. Chaos
ensued as stations switched frequencies and locations and increased
their power at will. In short order some 200 new stations crowded on
the air. Broadcast reception became jumbled and sporadic.

The general public and the radio industry both clamored for
effective regulation. When Congress reconvened they found that even
President Calvin Coolidge had joined the chorus, as illustrated in the
following excerpt from his Congressional message recommending the
enactment of new radio legislation.

RADIO LEGISLATION

The Department of Commerce has for some years urgently presented the necessity
for further legislation in order to protect radio listeners from interference between
broadcasting stations and to carry out other regulatory functions. Both branches of
Congress at the last session passed enactments intended to effect such regulation,
but the two bills yet remain to be brought into agreement and final passage.

Due to decisions of the courts, the authority of the department under the law
of 1912 has broken down; many more stations have been operating that can be ac-
commodated within the limited number of wave lengths available; further stations
are in course of construction; many stations have departed from the scheme of
allocation set down by the department, and the whole service of this most important
public function has drifted into such chaos as seems likely, if not remedied, to de-
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stroy its great value. I most urgently recommend that this legislation should be
speedily enacted.

I do not believe it is desirable to set up further independent agencies in the
Government. Rather I believe it advisable to entrust the important functions of de-
ciding who shall exercise the privilege of radio transmission and under what con-
ditions, the assigning of wave lengths and determination of power, to a board to be
assembled whenever action on such questions becomes necessary. There should be
right of appeal to the courts from the decisions of such board. The administration
of the decisions of the board and the other features of regulation and promotion of
radio in the public interest, together with scientific research, should remain in the
Department of Commerce. Such an arrangement makes for more expert, more ef-
ficient, and more economical administration than an independent agency or board,
whose duties, after initial stages, require but little attention, in which administrative
functions are confused with semijudicial functions and from which ef necessity
there must be greatly increased personnel and expenditure.

MIND PROBE

After more than a half-century of experience with the FRC and FCC, do any
of President Coolidge’s objections 10 the establishment of a permanent, independent
agency to regulate radio appear justified?




Senate
Joint Resolution 125

Public Resolution 47, 69th Congress
December 8, 1926

On March 15, 1926, the House of Representatives passed a radio bill
introduced by Congressman Wallace White, Jr., and based on recom-
mendations of the Fourth National Radio Conference. On July 2, 1926,
the Senate passed a similar bill introduced by Senator Clarence Dill.
Senate-House conferees reported one day later that they could not
reconcile the differences in the two versions prior to the session’s end.
They suggested passage of a Senate Joint Resolution that would preserve
the status quo of all radio by limiting licensing periods and by requiring
licensees to sign a waiver of claim to ownership of frequencies. This
Resolution, although swiftly passed by the Senate and House, was de-
layed by the impending close of the session and was thus not signed by
the President until December 8, 1926.

Resolved by the Senate and House of Representatives of the United States of
America in Congress assembled, That until otherwise provided by law, no original
license for the operation of any radio broadcasting station and no renewal of a li-
cense of an existing broadcasting station, shall be granted for longer periods than
ninety days and no original license for the operation of any other class of radio
station and no renewal of the license for an existing station of any other class than
a broadcasting station, shall be granted for longer periods than two years; and that
no original radio license or the renewal of an existing license shall be granted after
the date of the passage of this resolution unless the applicant therefor shall execute
in writing a waiver of any right or of any claim to any right, as against the United
States, to any wave length or to the use of the ether in radio transmission because
of previous license to use the same or because of the use thereof.
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MIND PROBE

Is the requirement that an applicant relinquish the “right . .. to any wave
length or to the use of the ether” prior to the grant of a license consistent with the
provisions of the Fifth Amendment to the Constitution on p. 10?
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The Radio Act of 1927

Public Law 632, 69th Congress
February 23, 1927

The Senate-House conferees presented their compromise bill on Janu-
ary 27, 1927. It was passed by the House on January 29; the Senate
approved it on February 18. Five days later President Coolidge signed
the Dili-White Radio Act of 1927 into law.

The five-member Federal Radio Commission, created as a tempo-
rary body by the Act, remained in power from year to year and ‘‘until
otherwise provided” through various acts ot Congress until the 1927
law was supplanted by the Communications Act of 1934 that gave rise
to a permanent body, the seven-member Federal Communications Com-
mission. In 1983 the FCC's membership was reduced to five.

Communications law, while generally paralleling technological de-
velopment, has never been able to keep pace with entrepreneurial
innovation in the broadcast field. This was certainly true of the Radio
Act of 1927, which owed much to the original White bill of 1922. But
between then and 1927 broadcasting first assumed its now familiar form
as a network distributed and advertiser supported mass medium under
the inadequate provisions of the 1912 Radio Act. The 1927 Act reme-
died the deficiencies of the earlier law by establishing a discretionary
licensing standard ("’public interest, convenience, or necessity’’) and by
granting broad rule-making powers to the licensing authority. As a state-
ment of public policy, however, the new Radio Act was curiously vague
about radio networks and advertising, the two dominant elements of
the unfolding broadcasting industry. These examples of regulatory lag”
were to manifest themselves again when the major features of the Radio
Act of 1927 were re-enacted as Title t1| of the Dill-Rayburn Communi-
cations Act of 1934.

In addition to creating the public interest standard, the 1927
statute made it clear in §§ 13 and 15 that monopoly in the radio field
would not be condoned. While § 29 seemed to apply the First Amend-
ment’s free speech guarantee to broadcasting, § 18 required stations to
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treat political candidates without favoritism. These provisions and most
others found their way into the Communications Act of 1934. Thus,
the Radio Act of 1927 is the basis of current broadcast regulation.

Be it enacted by the Senate and House of Representatives of the United States of
America in Congress assembled, That this Act is intended to regulate all forms of
interstate and foreign radio transmissions and communications within the United
States, its Territories and possessions; to maintain the control of the United States
over all the channels of interstate and foreign radio transmission; and to provide for
the use of such channels, but not the ownership thereof, by individuals, firms, or
corporations, for limited periods of time, under licenses granted by Federal authori-
ty, and no such license shall be construed to create any right, beyond the terms,
conditions, and periods of the license. That no person, firm, company, or corpo-
ration shall use or operate any apparatus for the transmission of energy or communi-
cations or signals by radio (a) from one place in any Territory or possession of the
United States or in the District of Columbia to another place in the same Territory,
possession, or District; or (b) from any State, Territory, or possession of the United
States, or from the District of Columbia to any other State, Territory, or possession
of the United States; or (c) from any place in any State, Territory, or possession of
the United States, or in the District of Columbia, to any place in any foreign coun-
try or to any vessel; or (d) within any State when the effects of such use extend
beyond the borders of said State, or when interference is caused by such use or
operation with the transmission of such energy, communications, or signals from
within said State to any place beyond its borders, or from any place beyond its
borders to any place within said State, or with the transmission or reception of such
energy, communications, or signals from and/or to places beyond the borders of
said State; or (e) upon any vessel of the United States; or (f) upon any aircraft or
other mobile stations within the United States, except under and in accordance with
this Act and with a license in that behalf granted under the provisions of this Act.

Sec. 2. For the purposes of this Act, the United States is divided into five
zones, as follows: The first zone shall embrace the States of Maine, New Hampshire,
Vermont, Massachusetts, Connecticut, Rhode Island, New York, New Jersey, Dela-
ware, Maryland, the District of Columbia, Porto Rico, and the Virgin Islands; the
second zone shall embrace the States of Pennsylvania, Virginia, West Virginia, Ohio,
Michigan, and Kentucky; the third zone shall embrace the States of North Carolina,
South Carolina, Georgia, Florida, Alabama, Tennessee, Mississippi, Arkansas, Loui-
siana, Texas, and Oklahoma; the fourth zone shall embrace the States of Indiana,
Illinois, Wisconsin, Minnesota, North Dakota, South Dakota, Iowa, Nebraska,
Kansas, and Missouri; and the fifth zone shall embrace the States of Montana, Idaho,
Wyoming, Colorado, New Mexico, Arizona, Utah, Nevada, Washington, Oregon,
California, the Territory of Hawaii, and Alaska.
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Sec. 3. That a commission is hereby created and established to be known as
the Federal Radio Commission, hereinafter referred to as the commission, which
shall be composed of five commissioners appointed by the President, by and with
the advice and consent of the Senate, and one of whom the President shall designate
as chairman: Provided, That chairmen thereafter elected shall be chosen by the
commission itself,

Each member of the commission shall be a citizen of the United States and an
actual resident citizen of a State within the zone from which appointed at the time
of said appointment. Not more than one commissioner shall be appointed from any
zone. No member of the commission shall be financially interested in the manu-
facture or sale of radio apparatus or in the transmission or operation of radiotele-
graphy, radiotelephony, or radio broadcasting. Not more than three commissioners
shall be members of the same political party.

The first commissioners shall be appointed for the terms of two, three, four,
five, and six years, respectively, from the date of the taking effect of this Act, the
term of each to be designated by the President, but their successors shall be ap-
pointed for terms of six years, except that any person chosen to fill a vacancy shall
be appointed only for the unexpired term of the commissioner whom he shall suc-
ceed.

The first meeting of the commission shall be held in the city of Washington at
such time and place as the chairman of the commission may fix. The commission
shall convene thereafter at such times and places as a majority of the commission
may determine, or upon call of the chairman thereof.

The commission may appoint a secretary, and such clerks, special counsel,
experts, examiners, and other employees as it may from time to time find necessary
for the proper performance of its duties and as from time to time may be appropri-
ated for by Congress.

The commission shall have an official seal and shall annually make a full re-
port of its operations to the Congress.

The members of the commission shall receive a compensation of $10,000 for
the first year of their service, said year to date from the first meeting of said com-
mission, and thereafter a compensation of $30 per day for each day’s attendance
upon sessions of the commission or while engaged upon work of the commission
and while traveling to and from such sessions, and also their necessary traveling
expenses.

Sec. 4. Except as otherwise provided in this Act, the commission, from time
to time, as public convenience, interest, or necessity requires, shall—

(a) Classify radio stations;

(b) Prescribe the nature of the service to be rendered by each class of licensed
stations and each station within any class;

(c) Assign bands of frequencies or wave lengths to the various classes of sta-
tions, and assign frequencies or wave lengths for each individual station and deter-
mine the power which each station shall use and the time during which it may
operate;
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(d) Determine the location of classes of stations or individual stations;

(e) Regulate the kind of apparatus to be used with respect to its external
effzcts and the purity and sharpness of the emissions from each station and from
the apparatus therein;

(f) Make such regulations not inconsistent with law as it may deem necessary
to prevent interference between stations and to carry out the provisions of this Act:
Provided, however, That changes in the wave lengths, authorized power, in the
character of emitted signals, or in the times of operation of any station, shall not be
made without the consent of the station licensee unless, in the judgment of the com-
mission, such changes will promote public convenience or interest or will serve
public necessity or the provisions of this Act will be more fully complied with;

(g) Have authority to establish areas or zones to be served by any station;

(h) Have authority to make special regulations applicable to radio stations
engaged in chain broadcasting;

(i) Have authority to make general rules and regulations requiring stations to
keep such records of programs, transmissions of energy, communications, or signals
as it may deem desirable;

(j) Have authority to exclude from the requirements of any regulations in
wkhole or in part any radio statior. upon railroad rolling stock, or to modify such
regulations in its discretion;

(k) Have authority to hold hearings, summon witnesses, administer oaths,
compel the production of books, documents, and papers and to make such investi-
gations as may be necessary in the performance of its duties. The commission may
make such expenditures (including expenditures for rent and personal services at
the seat of government and elsewhere, for law books, periodicals, and books of
reference, and for printing and binding) as may be necessary for the execution of
the functions vested in the commission and, as from time to time may be appropri-
ated for by Congress. All expenditures of the commission shall be allowed and paid
upon the presentation of itemized vouchers therefor approved by the chairman.

Sec. 5. From and after one year after the first meeting of the commission
created by this Act, all the powers and authority vested in the commission under
the terms of this Act, except as to the revocation of licenses, shall be vested in and
exercised by the Secretary of Commerce; except that thereafter the commission
shall have power and jurisdiction to act upon and determine any and all matters
brought before it under the terms of this section.

It shall also be the duty of the Secretary of Commerce—

(A) For and during a period of one year from the first meeting of the com-
mission created by this Act, to immediately refer to the commission all applications
for station licenses or for the renewal or modification of existing station licenses.

(B) From and after one year from the first meeting of the commission created
by this Act, to refer to the commission for its action any application for a station
license or for the renewal or modification of any existing station license as to the
granting of which dispute, controversy, or conflict arises or against the granting of
which protest is filed within ten days after the date of filing said application by any
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party in interest and any application as to which such reference is requested by the
applicant at the time of filing said application.

(C) To prescribe the qualifications of station operators, to classify them ac-
cording to the duties to be performed, to fix the forms of such licenses, and to issue
them to such persons as he finds qualified.

(D) To suspend the license of any operator for a period not exceeding two
years upon proof sufficient to satisfy him that the licensee (a) has violated any
provision of any Act or treaty binding on the United States which the Secretary of
Commerce or the commission is authorized by this Act to administer or by any
regulation made by the commission or the Secretary of Commerce under any such
Act or treaty; or (b) has failed to carry out the lawful orders of the master of the
vessel on which he is employed; or (c) has willfully damaged or permitted radio
apparatus to be damaged; or (d) has transmitted superfluous radio communications
or signals or radio communications containing profane or obscene words or lan-
guage; or (e) has willfully or maliciously interfered with any other radio communi-
cations or signals.

(E) To inspect all transmitting apparatus to ascertain whether in construction
and operation it conforms to the requirements of this Act, the rules and regulations
of the licensing authority, and the license under which it is constructed or operated.

(F) To report to the commission from time to time any violations of this Act,
the rules, regulations, or orders of the commission, or of the terms or conditions of
any license.

(G) To designate call letters of all stations.

(H) To cause to be published such call letters and such other announcements
and data as in his judgment may be required for the efficient operation of radio
stations subject to the jurisdiction of the United States and for the proper enforce-
ment of this Act.

The Secretary may refer to the commission at any time any matter the deter-
mination of which is vested in him by the terms of this Act.

Any person, firm, company, or corporation, any State or political division
thereof aggrieved or whose interests are adversely affected by any decision, de-
termination, or regulation of the Secretary of Commerce may appeal therefrom to
the commission by filing with the Secretary of Commerce notice of such appeal
within thirty days after such decision or determination or promulgation of such
regulation. All papers, documents, and other records pertaining to such application
on file with the Secretary shall thereupon be transferred by him to the commission.
The commission shall hear such appeal de novo under such rules and regulations as
it may determine.

Decisions by the commission as to matters so appealed and as to all other mat-
ters over which it has jurisdiction shall be final, subject to the right of appeal herein
given.

No station license shall be granted by the commission or the Secretary of
Commerce until the applicant therefor shall have signed a waiver of any claim to
the use of any particular frequency or wave length or of the ether as against the
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regulatory power of the United States because of the previous use of the same,
whether by license or otherwise.

Sec. 6. Radio stations belonging to and operated by the United States shall
not be subject to the provisions of sections 1, 4, and 5 of this Act. All such Govern-
ment stations shall use such frequencies or wave lengths as shall be assigned to each
or to each class by the President. All such stations, except stations on board naval
and other Government vessels while at sea or beyond the limits of the continental
United States, when transmitting any radio communication or signal other than a
communication or signal relating to Government business shall conform to such
rules and regulations designed to prevent interference with other radio stations and
the rights of others as the licensing authority may prescribe. Upon proclamation by
the President that there exists war or a threat of war or a state of public peril or
disaster or other national emergency, or in order to preserve the neutrality of the
United States, the President may suspend or amend, for such time as he may see fit,
the rules and regulations applicable to any or all stations within the jurisdiction of
the United States as prescribed by the licensing authority, and may cause the clos-
ing of any station for radio communication and the removal therefrom of its appa-
ratus and equipment, or he may authorize the use or control of any such station
and/or its apparatus and equipment by any department of the Government under
such regulations as he may prescribe, upon just compensation to the owners. Radio
stations on board vessels of the United States Shipping Board or the United States
Shipping Board Emergency Fleet Corporation or the Inland and Coastwise Water-
ways Service shall be subject to the provisions of this Act.

Sec. 7. The President shall ascertain the just compensation for such use or
control and certify the amount ascertained to Congress for appropriation and pay-
ment to the person entitled thereto. If the amount so certified is unsatisfactory to
the person entitled thereto, such person shall be paid only 75 per centum of the
amount and shall be entitled to sue the United States to recover such further sum as
added to such payment of 75 per centum which will make such amount as will be
just compensation for the use and control. Such suit shall be brought in the manner
provided by paragraph 20 of section 24, or by section 145 of the Judicial Code, as
amended.

Sec. 8. All stations owned and operated by the United States, except mobile
stations of the Army of the United States, and all other stations on land and sea,
shall have special call letters designated by the Secretary of Commerce.

Section 1 of this Act shall not apply to any person, firm, company, or corpo-
ration sending radio communications or signals on a foreign ship while the same is
within the jurisdiction of the United States, but such communications or signals
shall be transmitted only in accordance with such regulations designed to prevent
interference as may be promulgated under the authority of this Act.
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Sec. 9. The licensing authority, if public convenience, interest, or necessity
will be served thereby, subject to the limitations of this Act, shall grant to any appli-
cant therefor a station license provided for by this Act.

In considering applications for licenses and renewals of licenses, when and in
so far as there is a demand for the same, the licensing authority shall make such a
distribution of licenses, bands of frequency of wave lengths, periods of time for
operation, and of power among the different States and communities as to give fair,
efficient, and equitable radio service to each of the same.

No license granted for the operation of a broadcasting station shall be for a
longer term than three years and no license so granted for any other class of station
shall be for a longer term than five years, and any license granted may be revoked as
hereinafter provided. Upon the expiration of any license, upon application therefor,
a renewal of such license may be granted from time to time for a term of not to
exceed three years in the case of broadcasting licenses and not to exceed five years
in the case of other licenses.

No renewal of an existing station license shall be granted more than thirty
days prior to the expiration of the original license.

Sec. 10. The licensing authority may grant station licenses only upon written
application therefor addressed to it. All applications shall be filed with the Secretary
of Commerce. All such applications shall set forth such facts as the licensing au-
thority by regulation may prescribe as to the citizenship, character, and financial,
technical, and other qualifications of the applicant to operate the station; the
ownership and location of the proposed station and of the stations, if any, with
which it is proposed to communicate; the frequencies or wave lengths and the power
desired to be used; the hours of the day or other periods of time during which it is
proposed to operate the station; the purposes for which the station is to be used;
and such other information as it may require. The licensing authority at any time
after the filing of such original application and during the term of any such license
may require from an applicant or licensee further written statements of fact to
enable it to determine whether such original application should be granted or denied
or such license revoked. Such application and/or such statement of fact shall be
signed by the applicant and/or licensee under oath or affirmation.

The licensing authority in granting any license for a station intended or used
for commercial communication between the United States or any Territory or pos-
session, continental or insular, subject to the jurisdiction of the United States, and
any foreign country, may impose any terms, conditions, or restrictions authorized
to be imposed with respect to submarine-cable licenses by section 2 of an Act en-
titled “An Act relating to the landing and the operation of submarine cables in the
United States,” approved May 24, 1921,

Sec. 11. If upon examination of any application for a station license or for
the renewal or modification of a station license the licensing authority shall deter-
mine that public interest, convenience, or necessity would be served by the granting
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thereof, it shall authorize the issuance, renewal, or modification thereof in accord-
ance with said finding. In the event the licensing authority upon examination of
any such application does not reach such decision with respect thereto, it shall noti-
fy the applicant thereof, shall fix and give notice of a time and place for hearing
thereon, and shall afford such applicant an opportunity to be heard under such rules
and regulations as it may prescribe.

Such station licenses as the licensing authority may grant shall be in such
general form as it may prescribe, but each license shall contain, in addition to other
provisions, a statement of the following conditions to which such license shall be
subject:

(A) The station license shall not vest in the licensee any right to operate the
station nor any right in the use of the frequencies or wave length designated in the
license beyond the term thereof nor in any other manner than authorized therein.

(B) Neither the license nor the right granted thereunder shall be assigned or
otherwise transferred in violation of this Act.

(C) Every license issued under this Act shall be subject in terms to the right
of use or control conferred by section 6 hereof.

In cases of emergency arising during the period of one year from and after
the first meeting of the commission created hereby, or on applications filed during
said time for temporary changes in terms of licenses when the commission is not in
session and prompt action is deemed necessary, the Secretary of Commerce shall
have authority to exercise the powers and duties of the commission, except as to
revocation of licenses, but all such exercise of powers shall be promptly reported to
the members of the commission, and any action by the Secretary autheorized under
this paragraph shall continue in force and have effect only until such time as the
commission shall act thereon.

Sec. 12. The station license required hereby shall not be granted to, or after
the granting thereof such license shall not be transferred in any manner, either
voluntarily or involuntarily, to (a) any alien or the representative of any alien; (b) to
any foreign government, or the representative thereof; (¢) to any company, corpo-
ration, or association organized under the laws of any foreign government; (d) to
any company, corporation, or association of which any officer or director is an
alien, or of which more than one-fifth of the capital stock may be voted by aliens
or their representatives or by a foreign government or representative thereof, or by
any company, corporation, or association organized under the laws of a foreign
sountry.

The station license required hereby, the frequencies or wave length or lengths
authorized to be used by the licensee, and the rights therein granted shall not be
transferred, assigned, or in any manner, either voluntarily or involuntarily, disposed
of to any person, firm, company, or corporation without the consent in writing of
the licensing authority.

Sec. 13. The licensing authority is hereby directed to refuse a station license
and/or the permit hereinafter required for the construction of a station to any per-
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son, firm, company, or corporation, or any subsidiary thereof, which has been final-
ly adjudged guilty by a Federal court of unlawfully monopolizing or attempting
unlawfully to monopolize, after this Act takes effect, radio communication, di-
rectly or indirectly, through the control of the manufacture or sale of radio appa-
ratus, through exclusive traffic arrangements, or by any other means or to have been
using unfair methods of competition. The granting of a license shall not estop the
United States or any person aggrieved from proceeding against such person, firm,
company, or corporation for violating the law against unfair methods of competition
or for a violation of the law against unlawful restraints and monopolies and/or
combinations, contracts, or agreements in restraint of trade, or from instituting pro-
ceedings for the dissolution of such firm, company, or corporation.

Sec. 74. Any station license shall be revocable by the commission for false
statements either in the application or in the statement of fact which may be re-
quired by section 10 hereof, or because of conditions revealed by such statements
of fact as may be required from time to time which would warrant the licensing
authority in refusing to grant a license on an original application, or for failure to
operate substantially as set forth in the license, for violation of or failure to observe
any of the restrictions and conditions of this Act, or of any regulation of the licens-
ing authority authorized by this Act or by a treaty ratified by the United States, or
whenever the Interstate Commerce Commission, or any other Federal body in the
exercise of authority conferred upon it by law, shall find and shall certify to the
commission that any licensee bound so to do, has failed to provide reasonable facili-
ties for the transmission of radio communications, or that any licensee has made
any unjust and unreasonable charge, or has been guilty of any discrimination, either
as to charge or as to service or has made or prescribed any unjust and unreasonable
classification, regulation, or practice with respect to the transmission of radio com-
munications or service: Provided, That no such order of revocation shall take effect
until thirty days’ notice in writing thereof, stating the cause for the proposed revo-
cation, has been given to the parties known by the commission to be interested in
such license. Any person in interest aggrieved by said order may make written appli-
cation to the commission at any time within said thirty days for a hearing upon
such order, and upon the filing of such written application said order of revocation
shall stand suspended until the conclusion of the hearing herein directed. Notice in
writing of said hearing shall be given by the commission to all the parties known to
it to be interested in such license twenty days prior to the time of said hearing. Said
hearing shall be conducted under such rules and in such manner as the commission
may prescribe. Upon the conclusion hereof the commission may affirm, modify, or
revoke said orders of revocation.

Sec. 15. All laws of the United States relating to unlawful restraints and
monopolies and to combinations, contracts, or agreements in restraint of trade are
hereby declared to be applicable to the manufacture and sale of and to trade in
radio apparatus and devices entering into or affecting interstate or foreign com-
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merce and to interstate or foreign radio communications. Whenever in any suit,
action, or proceeding, civil or criminal, brought under the provisions of any of said
laws or in any proceeding brought to enforce or to review findings and orders of
the Federal Trade Commission or other governmental agency in respect of any mat-
ters as to which said commission or other governmental agency is by law authorized
to act, any licensee shall be found guilty of the violation of the provisions of such
laws or any of them, the court, in addition to the penalties imposed by said laws,
may adjudge, order, and/or decree that the license of such licensee shall, as of the
date the decree or judgment becomes finally effective or as of such other date as
the said decree shall fix, be revoked and that all rights under such license shall there-
upon cease: Provided, however, That such licensee shall have the same right of ap-
peal or review as is provided by law in respect of other decrees and judgments of
said court.

Sec. 16. Any applicant for a construction permit, for a station license, or for
the renewal or modification of an existing station license whose application is re-
fused by the licensing authority shall have the right to appeal from said decision to
the Court of Appeals of the District of Columbia; and any licensee whose license is
revoked by the commission shall have the right to appeal from such decision of revo-
cation to said Court of Appeals of the District of Columbia or to the district court
of the United States in which the apparatus licensed is operated, by filing with said
court, within twenty days after the decision complained of is effective, notice in
writing of said appeal and of the reasons therefor.

The licensing authority from whose decision an appeal is taken shall be noti-
fied of said appeal by service upon it, prior to the filing thereof, of a certified copy
of said appeal and of the reasons therefor. Within twenty days after the filing of
said appeal the licensing authority shall file with the court the originals or certified
copies of all papers and evidence presented to it upon the original application for a
permit or license or in the hearing upon said order of revocation, and also a like
copy of its decision thereon and a full statement in writing of the facts and the
grounds for its decision as found and given by it. Within twenty days after the filing
of said statement by the licensing authority either party may give notice to the
court of his desire to adduce additional evidence. Said notice shall be in the form of
a verified petition stating the nature and character of said additional evidence, and
the court may thereupon order such evidence to be taken in such manner and upon
such terms and conditions as it may deem proper.

At the earliest convenient time the court shall hear, review, and determine the
appeal upon said record and evidence, and may alter or revise the decision appealed
from and enter such judgment as to it may seem just. The revision by the court shall
be confined to the points set forth in the reasons of appeal.

Sec. 17. After the passage of this Act no person, firm, company, or corpo-
ration now or hereafter directly or indirectly through any subsidiary, associated, or
affiliated person, firm, company, corporation, or agent, or otherwise, in the business




50 The Radio Act of 1927

of transmitting and/or receiving for hire energy, communications, or signals by radio
in accordance with the terms of the license issued under this Act, shall by purchase,
lease, construction, or otherwise, directly or indirectly, acquire, own, control, or
operate any cable or wire telegraph or telephone line or system between any place
in any State, Territory, or possession of the United States or in the District of
Columbia, and any place in any foreign country, or shall acquire, own, or control
any part of the stock or other capital share of any interest in the physical property
and/or other assets of any such cable, wire, telegraph, or telephone line or system,
if in either case the purpose is and/or the effect thereof may be to substantially
lessen competition or to restrain commerce between any place in any State, Terri-
tory, or possession of the United States or in the District of Columbia and any place
in any foreign country, or unlawfully to create monopoly in any line of commerce;
nor shall any person, firm, company, or corporation now or hereafter engaged
directly or indirectly through any subsidiary, associated, or affiliated person,
company, corporation, or agent, or otherwise, in the business of transmitting and/or
receiving for hire messages by any cable, wire, telegraph, or telephone line or system
(a) between any place in any State, Territory, or possession of the United States or
in the District of Columbia, and any place in any other State, Territory, or posses-
sion of the United States; or (b) between any place in any State, Territory, or
possession of the United States, or the District of Columbia, and any place in any
foreign country, by purchase, lease, construction, or otherwise, directly or indi-
rectly acquire, own, control, or operate any station or the apparatus therein, or any
system for transmitting and/or receiving radio communications or signals between
any place in any State, Territory, or possession of the United States or in the Dis-
trict of Columbia, and any place in any foreign country, or shall acquire, own, or
control any part of the stock or other capital share or any interest in the physical
property and/or other assets of any such radio station, apparatus, or system, if in
either case the purpose is and/or the effect thereof may be to substantially lessen
competition or to restrain commerce between any place in any State, Territory, or
possession of the United States or in the District of Columbia, and any place in any
foreign country, or unlawfully to create monopoly in any line of commerce.

Sec. 18. If any licensee shall permit any person who is a legally qualified
candidate for any public office to use a broadcasting station, he shall afford equal
opportunities to all other such candidates for that office in the use of such broad-
casting station, and the licensing authority shall make rules and regulations to carry
this provision into effect: Provided, That such licensee shall have no power of
censorship over the material broadcast under the provisions of this paragraph. No
obligation is hereby imposed upon any licensee to allow the use of its station by
any such candidate.

Sec. 19. All matter broadcast by any radio station for which service, money,
or any other valuable consideration is directly or indirectly paid, or promised to or
charged or accepted by, the station so broadcasting, from any person, firm, compa-
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ny, or corporation, shall, at the time the same is so broadcast, be announced as paid
for or furnished, as the case may be, by such person, firm, company, or corporation.

Sec. 20. The actual operation of all transmitting apparatus in any radio
station for which a station license is required by this Act shall be carried on only by
a person holding an operator’s license issued hereundes. No person shall operate any
such apparatus in such station except under and in accordance with an operator’s
license issued to him by the Secretary of Commerce.

Sec. 21. No license shall be issued under the authority of this Act for the
operation of any station the construction of which is begun or is continued after
this Act takes effect, unless a permit for its construction has been granted by the
licensing authority upon written application therefor. The licensing authority may
grant such permit if public convenience, interest, or necessity will be served by the
construction of the station. This application shall set forth such facts as the licens-
ing authority by regulation may prescribe as to the citizenship, character, and the
financial, technical, and other ability of the applicant to construct and operate the
station, the ownership and location of the proposed station and of the station or
stations with which it is proposed to communicate, the frequencies and wave
length or wave lengths desired to be used, the hours of the day or other periods of
time during which it is proposed to operate the station, the purpose for which the
station is to be used, the type of transmitting apparatus to be used, the power to be
used, the date upon which the station is expected to be completed and ir: operation,
and such other information as the licensing authority may require. Such appli-
cation shall be signed by the applicant under oath or affirmation.

Such permit for construction shall show specifically the earliest and latest
dates between which the actual operation of such station is expected to begin,
and shall provide that said permit will be automatically forfeited if the station is
not ready for operation within the time specified or within such further time as the
licensing authority may allow, unless prevented by causes not under the control of
the grantee. The rights under any such permit shall not be assigned or otherwise
transferred to any person, firm, company, or corporation without the approval of
the licensing authority. A permit for construction shall not be required for Govern-
ment stations, amateur stations, or stations upon mobile vessels, railroad rolling
stock, or aircraft. Upon the completion of any station for the construction or con-
tinued construction for which a permit has been granted, and upon it being made to
appear to the licensing authority that all the terms, conditions, and obligations set
forth in the application and permit have been fully met, and that no cause or cir-
cumstance arising or first coming to the knowledge of the licensing authority since
the granting of the permit would in the judgment of the licensing authority, make
the operation of such station against the public interest, the licensing authority
shall issue a license to the lawful holder of said permit for the operation of said
station. Said license shall conform generally to the terms of said permit.
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Sec. 22. The licensing authority is authorized to designate from time to time
radio stations the communications or signals of which, in its opinion, are liable to
interfere with the transmission or with respect thereto which the Commission may
by order require, to keep a licensed radio operator listening in on the wave lengths
designated for signals of distress and radio communications relating thereto during
the entire period the transmitter of such station is in operation.

Sec. 23. Every radio station on shipboard shall be equipped to transmit radio
communications or signals of distress on the frequency or wave length specified by
the licensing authority, with apparatus capable of transmitting and receiving mes-
sages over a distance of at least one hundred miles by day or night. When sending
radio communications or signals of distress and radio communications relating there-
to the transmitting set may be adjusted in such a manner as to produce a maximum
of radiation irrespective of the amount of interference which may thus be caused.

All radio stations, including Government stations and stations on board for-
eign vessels when within the territorial waters of the United States, shall give abso-
lute priority to radio communications or signals relating to ships in distress; shall
cease all sending on frequencies or wave lengths which will interfere with hearing a
radio communication or signal of distress, and, except when engaged in answering
or aiding the ship in distress, shall refrain from sending any radio communications
or signals until there is assurance that no interference will be caused with the radio
communications or signals relating thereto, and shall assist the vessel in distress, so
far as possible, by complying with its instructions.

Sec. 24. Every shore station open to general public service between the coast
and vessels at sea shall be bound to exchange radio communications or signals with
any ship station without distinction as to radio systems or instruments adopted by
such stations, respectively, and each station on shipboard shall be bound to ex-
change radio communications or signals with any other station on shipboard with-
out distinction as to radio systems or instruments adopted by each station.

Sec. 25. At all places where Government and private or commercial radio
stations on land operate in such close proximity that interference with the work of
Government stations can not be avoided when they are operating simultaneously
such private or commercial stations as do interfere with the transmission or recep-
tion of radio communications or signals by the Government stations concerned shall
not use their transmitters during the first fifteen minutes of each hour, local stand-
ard time,

The Government stations for which the above-mentioned division of time is
established shall transmit radio communications or signals only during the first fif-
teen minutes of each hour, local standard time, except in case of signals or radio
communications relating to vessels in distress and vessel requests for information as
to course, location, or compass direction.
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Sec. 26. In all circumstances, except in case of radio communications or
signals relating to vessels in distress, all radio stations, including those owned and
operated by the United States, shali use the minimum amount of power necessary
to carry out the communication desired.

Sec. 27. No person receiving or assisting in receiving any radio communi-
cation shall divulge or publish the contents, substance, purport, effect, ar meaning
thereof except through authorized channels of transmission or reception to any per-
son other than the addressee, his agent, or attorney, or to a telephone, telegraph,
cable, or radio station employed or authorized to forward such radio communi-
cation to its destination, or to proper accounting or distributing officers of the vari-
ous communicating centers over which the radio communication may be passed, or
to the master of a ship under whom he is serving, or in response to a subpoena is-
sued by a court of competent jurisdiction, or on demand of other lawful authority;
and no person not being authorized by the sender shall intercept any message and
divulge or publish the contents, substance, purport, effect, or meaning of such inter-
cepted message to any person; and no person not being entitled thereto shall receive
or assist in receiving any radio communication and use the same or any information
therein contained for his own benefit or for the benefit of another not entitled
thereto; and no person having received such intercepted radio communication or
having become acquainted with the contents, substance, purport, effect, or meaning
of the same or any part thereof, knowing that such information was so obtained,
shall divulge or publish the contents, substance, purport, effect, or meaning of the
same or any part thereof, or use the same or any information therein contained for
his own benefit or for the benefit of another not entitled thereto: Provided, That
this section shall not apply to the receiving, divulging, publishing, or utilizing the
contents of any radio communication broadcasted or transmitted by amateurs or
others for the use of the general public or relating to ships in distress.

Sec. 28. No person, firm, company, or corporation within the jurisdiction of
the United States shall knowingly utter or transmit, or cause to be uttered or trans-
mitted, any false or fraudulent signal of distress, or communication relating thereto,
nor shall any broadcasting staticn rebroadcast the program or any part thereof of
another broadcasting station without the express authority of the originating
station.

Sec. 29. Nothing in this Act shall be understood or construed to give the
licensing authority the power of censorship over the radio communications or sig-
nals transmitted by any radio station, and no regulation or condition shall be pro-
mulgated or fixed by the licensing authority which shall interfere with the right of
free speech by means of radio communications. No person within the jurisdiction
of the United States shall utter any obscene, indecent, or profane language by means
of radio communication.

- - ——
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Sec. 30. The Secretary of the Navy is hereby authorized unless restrained by
international agreement, under the terms and conditions and at rates prescribed by
him, which rates shall be just and reasonable, and which, upon complaint, shall be
subject to review and revision by the Interstate Commerce Commission, to use all
radio stations and apparatus, wherever located, owned by the United States and
under the control of the Navy Department (a) for the reception and transmission of
press messages offered by any newspaper published in the United States, its Terri-
tories or possessions, or published by citizens of the United States in foreign coun-
tries, or by any press association of the United States, and (b) for the reception and
transmission of private commercial messages between ships, between ship and shore,
between localities in Alaska and between Alaska and the continental United States:
Provided, That the rates fixed for the reception and transmission of all such mes-
sages, other than press messages between the Pacific coast of the United States,
Hawaii, Alaska, the Philippine Islands, and the Orient, and between the United
States and the Virgin Islands, shall not be less than the rates charged by privately
owned and operated stations for like messages and service: Provided further, That
the right to use such stations for any of the purposes named in this section shall
terminate and cease as between any countries or localities or between any locality
and privately operated ships whenever privately owned and operated stations are
capable of meeting the normal communication requirements between such coun-
tries or localities or between any locality and privately operated ships, and the
licensing authority shall have notified the Secretary of the Navy thereof.

Sec. 31. The expression *‘radio communication” or “radio communications”
wherever used in this Act means any intelligence, message, signal, power, pictures,
or communication of any nature transferred by electrical energy from one point to
another without the aid of any wire connecting the points from and at which the
electrical energy is sent or received and any system by means of which such transfer
of energy is effected.

Sec. 32. Any person, firm, company, or corporation failing or refusing to
observe or violating any rule, regulation, restriction, or condition made or imposed
by the licensing authority urider the authority of this Act or of any international
radio convention or treaty ratified or adhered to by the United States, in addition
to any other penalties provided by law, upon conviction thereof by a court of
competent jurisdiction, shall be punished by a fine of not more than $500 for each
and every offense.

Sec. 33. Any person, firm, company, or corporation who shall violate any
provision of this Act, or shall knowingly make any false cath or affirmation in any
affidavit required or authorized by this Act, or shall knowingly swear falsely to a
material matter in any hearing authorized by this Act, upon conviction thereof in
any court of competent jurisdiction shall be punished by a fine of not more than
$5,000 or by imprisonment for a term of not more than five years or both for each
and every such offense.
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Sec. 34. The trial of any offense under this Act shall be in the district in
which it is committed; or if the offense is committed upon the high seas, or out of
the jurisdiction of any particular State or district, the trial shall be in the district
where the offender may be found or into which he shall be first brought.

Sec. 35. This Act shall not apply to the Philippine Islands or to the Canal
Zone. In international radio matters the Philippine Islands and the Canal Zone shall
be represented by the Secretary of State.

Sec. 36. The licensing authority is authorized to designate any officer or em-
ployee of any other department of the Government on duty in any Territory or
possession of the United States other than the Philippine Islands and the Canal
Zone, to render therein such services in connection with the administration of the
radio laws of the United States as such authority may prescribe: Provided, That
such designation shall be approved by the head of the department in which such
person is employed.

Sec. 37. The unexpended balance of the moneys appropriated in the item
for “wireless communication laws,” under the caption “Bureau of Navigation” in
Title 111 of the Act entitled ““An Act making appropriations for the Departments of
State and Justice and for the judiciary, and for the Departments of Commerce and
Labor, for the fiscal year ending June 30, 1927, and for other purposes,” approved
April 29, 1926, and the appropriation for the same purposes for the fiscal year end-
ing June 30, 1928, shall be available both for expenditures incurred in the adminis-
tration of this Act and for expenditures for the purposes specified in such items.
There is hereby authorized to be appropriated for each fiscal year such sums as
may be necessary for the administration of this Act and for the purposes specified
in such item.

Sec. 38. If any provision of this Act or the application thereof to any person,
firm, company, or corporation, or to any circumstances, is held irvalid, the remain-
der of the Act and the application of such provision to other persons, firms, compa-
nies, or corporations, or to other circumstances, shall not be affected thereby.

Sec. 39. The Act entitled “An Act to regulate radio communication,”
approved August 13, 1912, the joint resolution to authorize the operation of
Government-owned radio stations for the general public, and for other purposes,
approved June S, 1920, as amended, and the joint resolution entitled “Joint reso-
lution limiting the time for which licenses for radio transmission may be granted,
and for other purposes,” approved December 8, 1926, are hereby repealed.

Such repeal, however, shall not affect any act done or any right accrued or
any suit or proceeding had or commenced in any civil cause prior to said repeal,
but all liabilities under said laws shall continue and may be enforced in the same
manner as if committed; and all penalties, forfeitures, or liabilities incurred prior to
taking effect hereof, under any law embraced in, changed, modified, or repealed by

——
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this Act, may be prosecuted and punished in the same manner and with the same
effect as if this Act had not been passed.

Nothing in this section shall be construed as authorizing any person now us-
ing or operating any apparatus for the transmission of radio energy or radio com-
munications or signals to continue such use except under and in accordance with
this Act and with a license granted in accordance with the authority hereinbefore
conferred.

Sec. 40. This Act shall take effect and be in force upon its passage and ap-
proval, except that for and during a period of sixty days after such approval no
holder of a license or an extension thereof issued by the Secretary of Commerce
under said Act of August 13, 1912, shall be subject to the penalties provided here-
in for operating a station without the license herein required.

Sec. 41. This Act may be referred to and cited as the Radio Act of 1927,

MIND PROBES

1. In what way, if any, does this Act distinguish between the criteria to be em-
ployed by the licensing authority in acting on applications for construction permits,
initial licenses, and renewals?

2. Can you reconcile § 4(b) with the prohibitions of § 29?

3. Was Congress influenced by a conflict of interest in enacting § 18? If so, what
was the nature of the conflict? Did its resolution as found in § 18’s provisions favor
the interests of Congress, the public, or broadcasters?
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FRC Interpretation of
the Public Interest

Statement Made by the Commission on
August 23, 1928, Relative to Public Interest,

Convenience, or Necessity
2 FRC Ann. Rep. 166 (1928)

Delayed confirmations and appropriations complicated by death and
resignation caused the membership of the Federal Radio Commission to
remain incomplete until a year after passage of the Act of 1927. At
about the same time, on March 28, 1928, the "“Davis Amendment’’
(Public Law 195, 70th Congress) was signed into law. This amendment
directed the FRC to provide "equality of radio broadcasting service,
both of transmission and of reception’’ to each of the five zones es-
tablished by Section 2 of the Radio Act. The amendment was an ad-
ministrative nightmare for a new commission plagued with the problems
of an overcrowded broadcast spectrum. See Document 15.

Before establishing the quotas required by the Davis Amendment,
the Commission acted on its own General Order No. 32, holding expe-
dited hearings during two weeks in July, 1928, in which 164 broadcast
licensees were given the opportunity to justify their continued status as
station operators under the Radio Act’s public interest standard. When
the dust had settled there were 62 fewer broadcasters; several others had
to settle for power reductions, consolidations, or probationary renewals.
Fewer than half of the 164 stations emerged unscathed.

The following statement constitutes the FRC’s first comprehen-
sive attempt to put the flesh of administrative interpretation on the
bare-boned “’public interest’’ standard with which Congress had en-
dowed it. Although many of the specific 1928 guidelines have been
modified with the passing years, the broader principles of regulatory
philosophy continue to guide contemporary federal supervision of
broadcasting.
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Federal Radio Commission, Washington, D.C.
The Federal Radio Commission announced on August 23, 1928, the basic principles
and its interpretation of the public interest, convenience, or necessity clause of the
radio act, which were invoked in reaching decisions in cases recently heard of radio
broadcasting stations whose public service was challenged. The commission’s state-
ment follows:

Public Interest, Convenience, or Necessity

The only standard (other than the Davis amendment) which Congress fur-
nished to the commission for its guidance in the determination of the complicated
questions which arise in connection with the granting of licenses and the renewal or
modification of existing licenses is the rather broad one of “public interest, conven-
ience, or necessity.” . . .

- .. No attempt is made anywhere in the act to define the term “public inter-
est, convenience, or necessity,” nor is any illustration given of its proper application.

The commission is of the opinion that Congress, in enacting the Davis amend-
ment, did not intend to repeal or do away with this standard. While the primary
purpose of the Davis amendment is to bring about equality as between the zones, it
does not require the commission to grant any application which does not serve
public interest, convenience, or necessity simply because the application happens to
proceed from a zone or State that is under its quota. The equality is not to be
brought about by sacrificing the standard. On the other hand, where a particular
zone or State is over its quota, it is true that the commission may on occasions be
forced to deny an application the granting of which might, in its opinion, serve
public interest, convenience, or necessity. The Davis amendment may, therefore, be
viewed as a partial limitation upon the power of the commission in applying the
standard.

The cases which the commission has considered as a result of General Order
No. 32 are all cases in which it has had before it applications for renewals of station
licenses. Under section 2 of the act the commission is given full power and authority
to follow the procedure adhered to in these cases, when it has been unable to reach
a decision that granting a particular application would serve public interest, conven-
ience, or necessity. In fact, the entire radio act of 1927 makes it clear that no
renewal of a license is to be granted, unless the commission shall find that public
interest, convenience, or necessity will be served. The fact that all of these stations
have been licensed by the commission from time to time in the past, and the further
fact that most of them were licensed prior to the enactment of the radio act of
1927 by the Secretary of Commerce, do not, in the opinion of the commission,
demonstrate that the continued existence of such stations will serve public interest,
convenience, or necessity. The issuance of a previous license by the commission is
not in any event to be regarded as a finding further than for the duration of the
limited period covered by the license (usually 90 days). There have been a variety
of considerations to which the commission was entitled to give weight. For example,
when the commission first entered upon its duties it found in existence a large num-
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ber of stations, much larger than could satisfactorily operate simultaneously and
permit good radio reception. Nevertheless, in order to avoid injustice and in order
to give the commission an opportunity to determine which stations were best serv-
ing the public, it was perfectly consistent for the commission to relicense all of these
stations for limited periods. It was in the public interest that a fair test should be
conducted to determine which stations were rendering the best service. Further-
more, even if the relicensing of a station in the past would be some indication that
it met the test, there is no reason why the United States Government, the com-
mission, or the radio-listening public should be bound by a mistake which has been
made in the past. There were no hearings preliminary to granting these licenses in
the past, and it can hardly be said that the issue has been adjudicated in any of the
cases.

The commission has been urged to give a precise definition of the phrase
“public interest, convenience, or necessity,” and in the course of the hearings has
been frequently criticized for not having done so. It has also been urged that the
statute itself is unconstitutional because of the alleged uncertainty and indefinite-
ness of the phrase. So far as the generality of the phrase is concerned, it is no less
certain or definite than other phrases which have found their way into Federal
statutes and which have been upheld by the Supreme Court of the United States.
An example is “‘unfair methods of competition.” To be able to arrive at a precise
definition of such a phrase which will foresee all eventualities is manifestly impossi-
ble. The phrase will have to be defined by the United States Supreme Court, and
this will probably be done by a gradual process of decisions on particular combi-
nations of fact.

It must be remembered that the standard provided by the act applies not only
to broadcasting stations but to each type of radio station which must be licensed,
including point-to-point communication, experimental, amateur, ship, airplane, and
other kinds of stations. Any definition must be broad enough to include all of these
and yet must be elastic enough to permit of definite application to each.

It is, however, possible to state a few general principles which have demon-
strated themselves in the course of the experience of the commission and which are
applicable to the broadcasting band.

In the first place, the commission has no hesitation in stating that it is in the
public interest, convenience, and necessity that a substantial band of frequencies be
set aside for the exclusive use of broadcasting stations and the radio listening public,
and under the present circumstances believes that the band of 550 to 1,500 kilo-
cycles meets that test.

In the second place, the commission is convinced that public interest, conven-
ience, or necessity will be served by such action on the part of the commission as
will bring about the best possible broadcasting reception conditions throughout the
United States. By good conditions the commission means freedom from interference
of various types as well as good quality in the operation of the broadcasting station.
So far as possible, the various types of interference, such as heterodyning, cross
talk, and blanketing must be avoided. The commission is convinced that the interest
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of the broadcast listener is of superior importance to that of the broadcaster and
that it is better that there should be a few less broadcasters than that the listening
public should suffer from undue interference. It is unfortunate that in the past the
most vociferous public expression has been made by broadcasters or by persons
speaking in their behalf and the real voice of the listening public has not sufficiently
been heard.

The commission is furthermore convinced that within the band of frequencies
devoted to broadcasting, public interest, convenience, or necessity will be best
served by a fair distribution of different types of service. Without attempting to de-
termine how many channels should be devoted to the various types of service, the
commission feels that a certain number should be devoted to stations so equipped
and financed as to permit the giving of a high order of service over as large a terri-
tory as possible. This is the only manner in which the distant listener in the rural
and sparsely settled portions of the country will be reached. A certain number of
other channels should be given over to stations which desire to reach a more limited
region and as to which there will be large intermediate areas in which there will be
objectionable interference. Finally, there should be a provision for stations which
are distinctly local in character and which aim to serve only the smaller towns in the
United States without any attempt to reach listeners beyond the immediate vicinity
of such towns.

The commission also believes that public interest, convenience, or necessity
will be best served by avoiding too much duplication of programs and types of pro-
grams. Where one community is undeserved and another community is receiving
duplication of the same order of programs, the second community should be re-
stricted in order to benefit the first. Where one type of service is being rendered by
several stations in the same region, consideration should be given to a station which
renders a type of service which is not such a duplication.

In view of the paucity of channels, the commission is of the opinion that the
limited facilities for broadcasting should not be shared with stations which give the
sort of service which is readily available to the public in another form. For example,
the public in large cities can easily purchase and use phonograph records of the
ordinary commercial type. A station which devotes the main portion of its hours of
operation to broadcasting such phonograph records is not giving the public anything
which it can not readily have without such a station. If, in addition to this, the
station is located in a city where there are large resources in program material, the
continued operation of the station means that some other station is being kept out
of existence which might put to use such original program material. The commission
realizes that the situation is not the same in some of the smaller towns and farming
communities, where such program resources are not available. Without placing the
stamp of approval on the use of phonograph records under such circumstances, the
commission will not go so far at present as to state that the practice is at all times
and under all conditions a violation of the test provided by the statute. It may be
also that the development of special phonograph records will take such a form that
the result can be made available by broadcasting only and not available to the public
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commercially, and if such proves to be the case the commission will take the fact
into consideration. The commission can not close its eyes to the fact that the real
purpose of the use of phonograph records in most communities is to provide a
cheaper method of advertising for advertisers who are thereby saved the expense of
providing an original program.

While it is true that broadcasting stations in this country are for the most part
supported or partially supported by advertisers, broadcasting stations are not given
these great privileges by the United States Government for the primary benefit of
advertisers. Such benefit as is derived by advertisers must be incidental and entirely
secondary to the interest of the public.

The same question arises in another connection. Where the station is used for
the broadcasting of a considerable amount of what is called “direct advertising,” in-
cluding the quoting of merchandise prices, the advertising is usually offensive to the
listening public. Advertising should be only incidental to some real service rendered
to the public, and not the main object of a program. The commission realizes that
in some communities, particularly in the State of lowa, there seems to exist a strong
sentiment in favor of such advertising on the part of the listening public. At least
the broadcasters in that community have succeeded in making an impressive demon-
stration before the commission on each occasion when the matter has come up for
discussion. The commission is not fully convinced that it has heard both sides of
the matter, but is willing to concede that in some localities the quoting of direct
merchandise prices may serve as a sort of local market, and in that community a
service may thus be rendered. That such is not the case generally, however, the com-
mission knows from thousands and thousands of letters which it has had from all
over the country complaining of such practices. . . .

The commission is furthermore convinced that in applying the test of public
interest, convenience, or necessity, it may consider the character of the licensee or
applicant, his financial responsibility, and his past record, in order to determine
whether he is more or less likely to fulfill the trust imposed by the license than
others who are seeking the same privilege from the same community, State, or zone.

A word of warning must be given to those broadcasting (of which there have
been all too many) who consume much of the valuable time allotted to them under
their licenses in matters of a distinctly private nature, which are not only uninterest-
ing but also distasteful to the listening public. Such is the case where two rival
broadcasters in the same community spend their time in abusing each other over
the air.

A station which does nct operate on a regular schedule made known to the
public through announcements in the press or otherwise is not rendering a service
which meets the test of the law. If the radio listener does not know whether or not
a particular station is broadcasting, or what its program will be, but must rely on
the whim of the broadcaster and on chance in tuning his dial at the proper time, the
service is not such as to justify the commission in licensing such a broadcaster as
against one who will give a regular service of which the public is properly advised. A
fortiori, where a licensee does not use his transmitter at all and broadcasts his pro-
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grams, if at all, over some other transmitter separately licensed, he is not rendering
any service. It is also improper that the zone and State in which his station is lo-
cated should be charged with a license under such conditions in connection with
the quota of that zone and that State under the Davis amendment.

A broadcaster who is not sufficiently concerned with the public’s interest in
good radio reception to provide his transmitter with an adequate control or check
on its frequency is not entitled to a license. The commission in allowing a latitude
of 500 cycles has been very lenient and will necessarily have to reduce this margin
in the future. Instability in frequency means that the radio-listening public is sub-
jected to increased interference by -heterodyne (and, in some cases, cross-talk) on
adjacent channels as well as on the assigned channels.

In conclusion, the commission desires to point out that the test—“public inter-
est, convenience, or necessity”’—becomes a matter of a comparative and not an
absolute standard when applied to broadcasting stations. Since the number of chan-
nels is limited and the number of persons desiring to broadcast is far greater than
can be accommodated, the commission must determine from among the applicants
before it which of them will, if licensed, best serve the public. In a measure, perhaps,
all of them give more or less service. Those who give the least, however, must be
sacrificed for those who give the most. The emphasis must be first and foremost on
the interest, the convenience, and the necessity of the listening public, and not on
the interest, convenience, or necessity of the individual broadcaster or the adver-
tiser.

MIND PROBES

1. In light of what is said about using records as a major source of programming,
explain how your favorite music radio station is in the public interest.

2. How has the Supreme Court responded to the challenge to define “public
interest, convenience, or necessity’’ ?
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The Great Lakes
Statement

In the Matter of the Application of Great
Lakes Broadcasting Co.

FRC Docket No. 4900

3 FRC Ann. Rep. 32 (1929)

The FRC reconstructed its interpretation of the public interest in this
early comparative hearing proceeding. The reformulation was unaffected
by a court remand [Great Lakes Broadcasting Company et al. v. Federal
Radio Commission, 37 F.2d 993 (D.C. Cir. 1930); cert. dismissed 281
U.S. 706].

The 1927 Radio Act’s ""public interest, convenience, or necessity’’
phrase was derived from public utility law. The Great Lakes statement
gives detailed treatment to the contention that although broadcasting
was a type of utility, radio stations were. not to be thought of as com-
mon carriers. This principle was given legislative affirmation in 1934
when Section 3(h) was included in the Communications Act.

The statement is noteworthy for its emphasis on the requirement
that radio stations carry diverse and balanced programming to serve the
"tastes, needs, and desires” of the general public. This has been an
underlying premise of subsequent FCC programming pronouncements,
including the 1960 statement (see Document 25). Although the force
of this principle has been moderated with respect to the vastly expanded
AM and FM radio services, its vigor remains unabated for television
broadcasting.

The Great Lakes statement also contains the germ of what was
promulgated as the “Fairness Doctrine” 20 years later (see Document
23). It is clear that by 1929 the FRC had come to view advertising as
the economic backbone of broadcasting and was prepared to accept it
as an inevitability, within bounds. The last sentence of the statement
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alludes to listeners’ councils, which were the forerunners of the citizens
groups of today.

- - - Broadcasting stations are licensed to serve the public and not for the purpose of
furthering the private or selfish interests of individuals or groups of individuals. The
standard of public interest, convenience, or necessity means nothing if it does not
mean this. The only exception that can be made to this rule has to do with advertis-
ing; the exception, however, is only apparent because advertising furnishes the eco-
nomic support for the service and thus makes it possible. As will be pointed out
below, the amount and character of advertising must be rigidly confined within the
limits consistent with the public service expected of the station.

The service to be rendered by a station may be viewed from two angles, (1) as
an instrument for the communication of intelligence of various kinds to the general
public by persons wishing to transmit such intelligence, or (2) as an instrument for
the purveying of intangible commodities consisting of entertainment, instruction,
education, and information to a listening public. As an instrument for the communi-
cation of intelligence, a broadcasting station has frequently been compared to other
forms of communication, such as wire telegraphy or telephony, or point-to-point
wireless telephony or telegraphy, with the obvious distinction that the messages
from a broadcasting station are addressed to and received by the general public,
whereas toll messages in point-to-point service are addressed to single persons and
attended by safeguards to preserve their confidential nature. If the analogy were
pursued with the usual legal incidents, a broadcasting station would have to accept
and transmit for all persons on an equal basis without discrimination in charge, and
according to rates fixed by a governmental body; this obligation would extend to
anything and everything any member of the public might desire to communicate to
the listening public, whether it consist of music, propaganda, reading, advertising,
or what-not. The public would be deprived of the advantage of the self-imposed
censorship exercised by the program directors of broadcasting stations who, for the
sake of the popularity and standing of their stations, will select entertainment and
educational features according to the needs and desires of their invisible audiences.
In the present state of the art there is no way of increasing the number of stations
without great injury to the listening public, and yet thousands of stations might be
necessary to accommodate all the individuals who insist on airing their views
through the microphone. If there are many such persons, as there undoubtedly are,
the results would be, first, to crowd most or all of the better programs off the air,
and second, to create an almost insoluble problem, i.e., how to choose from among
an excess of applicants who shall be given time to address the public and who shall
exercise the power to make such a choice.

To pursue the analogy of telephone and telegraph public utilities is, therefore,
to eraphasize the right of the sender of messages to the detriment of the listening
public. The commission believes that such an analogy is a mistaken one when ap-
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plied to broadcasting stations; the emphasis should be on the receiving of service
and the standard of public interest, convenience or necessity should be construed
accordingly. This point of view does not take broadcasting stations out of the cate-
gory of public utilities or relieve them of corresponding obligations; it simply assimi-
lates them to a different group of public utilities, i.e., those engaged in purveying
commodities to the general public, such, for example, as heat, wates, light, and
power companies, whose duties are to consumers, just as the duties of broadcasting
stations are to listeners. The commodity may be intangible but so is electric light;
the broadcast program has become a vital part of daily life. Just as heat, water, light,
and power companies use franchises obtained from city or State to bring their com-
modities through pipes, conduits, or wires over public highways to the home, so a
broadcasting station uses a franchise from the Federal Government to bring its
commodity over a channel through the ether to the home. The Government does
not try to tell a public utility such as an electric-light company that it must obtain
its materials such as coal or wire, from all comers on equal terms; it is not interested
so long as the service rendered in the form of light is good. Similarly, the commis-
sion believes that the Government is interested mainly in seeing to it that the pro-
gram service of broadcasting stations is good, i.e., in accordance with the standard
of public interest, convenience, or necessity.

It may be said that the law has already written an exception into the fore-
going viewpoint in that, by section 18 of the radio act of 1927, a broadcasting sta-
tion is required to afford equal opportunities for use of the station to all candidates
for a public office if it permits any of the candidates to use the station. It will be
noticed, however, that in the same section it is provided that “no obligation is here-
by imposed upon any licensee to allow the use of its station by any such candidate.”
This is not only not inconsistent with, but on the contrary it supports, the com-
mission’s viewpoint. Again the emphasis is on the listening public, not on the sender
of the message. It would not be fair, indeed it would not be good service to the
public to allow a one-sided presentation of the political issues of a campaign. In so
far as a program consists of discussion of public questions, public interest requires
ample play for the free and fair competition of opposing views, and the commis-
sion believes that the principle applies not only to addresses by political candidates
but to all discussions of issues of importance to the' public. The great majority of
broadcasting stations are, the commission is glad to say, already tacitly recognizing
a broader duty than the law imposes upon them. . . .

An indispensable condition to good service by any station is, of course, mod-
em efficient apparatus, equipped with all devices necessary to insure fidelity in the
transmission of voice and music and to avoid frequency instability or other causes
of interference. . ..

There are a few negative guides to the evaluation of broadcasting stations.
First of these in importance are the injunctions of the statute itself, such, for ex-
ample, as the requirement for nondiscrimination between political candidates and
the prohibition against the utterance of “any obscene, indecent, or profane lan-
guage” (sec. 29). In the same connection may be mentioned rules and regulations of
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the commission, including the requirements as to the announcing of call letters and
as to the accurate description of mechanical reproductions (such as phonograph
records) in announcements. . . .

For more positive guides the commission again finds itself persuaded of the
applicability of doctrines analogous to those governing the group of public utilities
to which reference has already been made. If the viewpoint is found that the serv-
ice to the listening public is what must be kept in contemplation in construing the
legal standard with reference to broadcasting stations, the service must first of all be
continuous during hours when the public usually listens, and must be on a schedule
upon which the public may rely. . ..

Furthermore, the service rendered by broadcasting stations must be without
discrimination as between its listeners. Obviously, in a strictly physical sense, a
station can not discriminate so as to furnish its programs to one listener and not to
another; in this respect it is a public utility by virtue of the laws of nature. Even
were it technically possible, as it may easily be as the art progresses, so to design
both transmitters and receiving sets that the signals emitted by a particular trans-
mitter can be received only by a particular kind of receiving set not available to the
general public, the commission would not allow channels in the broadcast band to
be used in such fashion. By the same token, it is proceeding very cautiously in
permitting television in the broadcast band because, during the hours of such trans-
mission, the great majority of the public audience in the service area of the station,
not being equipped to receive television signals, are deprived of the use of the chan-
nel.

There is, however, a deeper significance to the principle of nondiscrimination
which the commission believes may well furnish the basic formula for the evaluation
of broadcasting stations. The entire listening public within the service area of a
station, or of a group of stations in one community, is entitled to service from that
station or stations. If, therefore, all the programs transmitted are intended for, and
interesting or valuable to, only a small portion of that public, the rest of the listeners
are being discriminated against. This does not mean that every individual is entitled
to his exact preference in program items. It does mean, in the opinion of the com-
mission, that the tastes, needs, and desires of all substantial groups among the listen-
ing public should be met, in some fair proportion, by a well-rounded program, in
which entertainment, consisting of music of both classical and lighter grades, re-
ligion, education and instruction, important public events, discussions of public
questions, weather, market reports, and news, and matters of interest to all members
of the family find a place. With so few channels in the spectrum and so few hours in
the day, there are obvious limitations on the emphasis which can appropriately be
placed on any portion of the program. There are parts of the day and of the evening
when one type of service is more appropriate than another. There are differences
between communities as to the need for one type as against another. The commis-
sion does not propose to erect a rigid schedule specifying the hours or minutes that
may be devoted to one kind of program or another. What it wishes to empbhasize is
the general character which it believes must be conformed to by a station in order
to best serve the public. . . .
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In such a scheme there is no room for the operation of broadcasting stations
exclusively by or in the private interests of individuals or groups so far as the nature
of the programs is concerned. There is not room in the broadcast band for every
school of thought, religious, political, social, and economic, each to have its separate
broadcasting station, its mouthpiece in the ether. If franchises are extended to some
it gives them an unfair advantage over others, and resultsin a corresponding cutting
down of general public-service stations. It favors the interests and desires of a por-
tion of the listening public at the expense of the rest. Propaganda stations (a term
which is here used for the sake of convenience and not in a derogatory sense) are
not consistent with the most beneficial sort of discussion of public questions. As a
general rule, postulated on the laws of nature as well as on the standard of public
interest, convenience, or necessity, particular doctrines, creeds, and beliefs must
find their way into the market of ideas by the existing public-service stations, and if
they are of sufficient importance to the listening public the microphone will un-
doubtedly be available. If it is not, a well-founded complaint will receive the careful
consideration of the commission in its future action with reference to the station
complained of.

The contention may be made that propaganda stations are as well able as
other stations to accompany their messages with entertainment and other program
features of interest to the public. Even if this were true, the fact remains that the
station is used for what is essentially a private purpose for a substantial portion of
the time and in addition, is constantly subject to the very human temptation not to
be fair to opposing schools of thought and their representatives. By and large, fur-
thermore, propaganda stations do not have the financial resources nor do they have
the standing and popularity with the public necessary to obtain the best results in
programs of general interest. The contention may also be made that to follow out
the commission’s viewpoint is to make unjustifiable concessions to what is popular
at the expense of what is important and serious. This bears on a consideration which
the commission realizes must always be kept carefully in mind and in so far as it has
power under the law it will do so in its reviews of the records of particular stations.
A defect, if there is any, however, would not be remedied by a one-sided presen-
tation of a controversial subject, no matter how serious. The commission has great
confidence in the sound judgment of the listening public, however, as to what types
of programs are in its own best interest.

If the question were now raised for the first time, after the commission has
given careful study to it, the commission would not license any propaganda station,
at least, to an exclusive position on a cleared channel. Unfortunately, under the law
in force prior to the radio act of 1927 (see particularly Hoover v. Intercity Radio
Co., 286 Fed. 1003), the Secretary of Commerce had no power to distinguish be-
tween kinds of applicants and it was not possible to foresee the present situation
and its problems. Consequently there are and have been for a long time in existence
a number of stations operated by religious or similar organizations. Certain enter-
prising organizations, quick to see the possibilities of radio and anxious to present
their creeds to the public, availed themselves of license privileges from the earlier
days of broadcasting, and now have good records and a certain degree of popularity
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among listeners. The commission feels that the situation must be dealt with on a
common-sense basis. It does not seem just to deprive such stations of all right to
operation and the question must be solved on a comparative basis. While the com-
mission is of the opinion that a broadcasting station engaged in general public serv-
ice has, ordinarily, a claim to preference over a propaganda station, it will apply this
principle as to existing stations by giving preferential facilities to the former and
assigning less desirable positions to the latter to the extent that engineering princi-
ples permit. In rare cases it is possible to combine a general public-service station
and a high-class religious station in a division of time which will approximate a well-
rounded program. In other cases religious stations must accept part time on inferior
channels or on daylight assignments where they are still able to transmit during the
hours when religious services are usually expected by the listening public.

It may be urged that the same reasoning applies to advertising. In a sense this
is true. The commission must, however, recognize that, without advertising, broad-
casting would not exist, and must confine itself to limiting this advertising in
amount and in character so as to preserve the largest possible amount of service for
the public. The advertising must, of course, be presented as such and not under the
guise of other forms on the same principle that the newspaper must not present
advertising as news. It will be recognized and accepted for what it is on such a basis,
whereas propaganda is difficult to recognize. If a rule against advertising were en-
forced, the public would be deprived of millions of dollars worth of programs which
are being given out entirely by concerns simply for the resultant good will which is
believed to accrue to the broadcaster or the advertiser by the announcement of his
name and business in connection with programs. Advertising must be accepted for
the present as the sole means of support for broadcasting, and regulation must be
relied upon to prevent the abuse and overuse of the privilege.

It may be urged that if what has heretofore been said is law, the listening
public is left at the mercy of the broadcaster. Even if this were so, the commission
doubts that any improvement would be effected by placing the public at the mercy
of each individual in turn who desired to communicate his hobby, his theory, or his
grievance over the microphone, or at the mercy of every advertiser without regard
to the standing either of himself or his product. That it is not so, however, is demon-
strable from two considerations. In the first place, the listener has a complete power
of censorship by turning his dial away from a program which he does not like; this
results in a keen appreciation by the broadcaster of the necessity of pleasing a large
portion of his listeners if he is to hold his audience, and of not displeasing, annoy-
ing, or offending the sensibilities of any substantial portion of the public. His
failure or success is immediately reflected on the telephone and in the mail, and he
knows that the same reaction to his programs will reach the licensing authority. In
the second place, the licensing authority will have occasion, both in connection
with renewals of his license and in connection with applications of others for his
privileges, to review his past performances and to determine whether he has met
with the standard. A safeguard which some of the leading stations employ, and
which appeals to the commission as a wise precaution, is the association with the
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station of an advisory board made up of men and women whose character, standing,
and occupations will insure a well-rounded program best calculated to serve the
greatest portion of the population in the region to be served.

MIND PROBES

1. Heat, water, light, and power companies are paid directly by the consumers
they serve, but nonsubscription broadcast stations are not. How does this affect the
FRC’s utility analogy?

2. The First Amendment is even clearer about governmental noninterference
with religion than it is about free speech and press. Yet, the FRC indicates that re-
ligious stations will be assigned “less desirable positions” than ‘“‘general public serv-
ice” stations. Is the Commission’s position constitutionally tenable?

3. Familiarize yourself with the Fairness Doctrine (Document 23). Then identify
the portions of the Great Lakes statement that lay the foundations of the Fairness
Doctrine. Can you find a statutory basis for the FRC’s extension of § 18 to “all dis-
cussions of issues of importance to the public” in the Radio Act of 19277
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Self-Regulation

NAB Code of Ethics and Standards of Commercial
Practice*
March 25, 1929

The National Association of Broadcasters (NAB) was organized in 1923
to combat the demands of the American Society of Composers, Au-
thors, and Publishers that radio station operators pay royalties to copy-
right holders for the use of music on the air. The NAB evolved into a
comprehensive trade association. Today it provides a wide range of serv-
ices to its membership. With headquarters in Washington, D.C., the
NAB acts as an effective lobbyist before various agencies of government
including the FCC and Congress.

Two years after passage of the Radio Act of 1927 the NAB issued
its “Code of Ethics’’ and "*Standards of Commercial Practice,” the first
industry-wide instruments of self-regulation in broadcasting. It should
be noted that section I(B) of the “Standards of Commercial Practice’
was not intended to prohibit institutional advertising during prime-time,
though the provision reflects the cautious approach to broadcast com-
mercialism widely shared at the time. Three or four years passed before
the national networks, NBC and CBS, permitted advertisers to mention
actual prices over the air.

The NAB reformulated and expanded the Radio Code many times
since 1929. In 1951 it issued the first Television Code, which attracted
widespread industry support of its general programming guidelines and
detailed advertising provisions. Broadcasters defeated an FCC attempt
in 1963-1964 to adopt both Codes’ commercial time limitations as
government regulations, though these standards later appeared as
"processing guidelines”” governing delegation of license renewal authori-
ty to the Commission’s staff.

*Reprinted with the permission of the National Association of Broadcasters.
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Eager to prevent governmental intervention in such areas as ciga-
rette advertising (see Document 32) and children’s TV commercial
standards, broadcasters enacted code provisions in the late 1960’s and
early 1970’s that met with official approval. In 1975 this characteristic
industry response to federal jawboning became regulatory incest when
the NAB adopted “family viewing time’ {FVT) at the urging of Com-
mission Chairman Richard Wiley who, in turn, was being pressured to
do something” about what some influential legislators perceived as an
excess of sex and violence on TV. The TV Code was amended to dis-
courage “‘entertainment programming inappropriate for viewing by a
general family audience” between the hours of 7:00 and 9:00 p.m.,
eastern time. When a federal district court ruled that FVT violated the
First Amendment because the industry adopted it under threat of
government action [Writers Guild of America v. FCC, 432 F.Supp.
1064 (C.D.Cal. 1976), vacated on jurisdictional grounds sub nom.
Writers Guild of America v. American Broadcasting Co., 609 F.2d 355
(9th Cir. 1979), cert. denied, 449 U.S. 824 (1980)], the NAB sus-
pended enforcement of the TV Code's program standards.

The advertising time standards of the TV Code became the subject
of an antitrust suit brought by the government in 1979. In 1982 sum-
mary judgment was granted to prevent the NAB from enforcing the TV
Code’s multiple product standard, a provision that prohibited advertis-
ing two unrelated commodities in commercials running less than one
minute. The standard was found to be a per se violation of § 1 of the
Sherman Antitrust Act [U.S. v. NAB, 536 F.Supp. 149 (D.D.C. 1982)].
This court decision prompted the NAB to stop enforcing all advertising
provisions in both codes, dismantle its code staff, and reach a settle-
ment in the form of a consent decree that was accepted by the Depart-
ment of Justice and the presiding judge.

At this writing the NAB was attempting to decide what kind of
self-regulatory mechanism to adopt. As federal deregulaticn of radio
and television evolves, there will be declining pressure on the NAB to
develop any form of institutionalized, collective self-regulation as a
defense against government intrusion. Individual stations and networks
remain free to adjust their own self-policing mechanisms to the needs of
the competitive marketplace.

NAB CODE OF ETHICS

First. Recognizing that the Radio audience includes persons of all ages and
all types of political, social, and religious belief, every broadcaster will endeavor to
prevent the broadcasting of any matter which would commonly be regarded as of-
fensive.
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Second. When the facilities of a broadcaster are used by others than the
owner, the broadcaster shall ascertain the financial responsibility and character of
such client, that no dishonest, fraudulent or dangerous person, firm or organization
may gain access to the Radio audience.

Third. Matter which is barred from the mails as fraudulent, deceptive or ob-
scene shall not be broadcast.

Fourth. Every broadcaster shall exercise great caution in accepting any
advertising matter regarding products or services which may be injurious to health.

Fifth. No broadcaster shall permit the broadcasting of advertising statements
or claims which he knows or believes to be false, deceptive or grossly exaggerated.

Sixth. Every broadcaster shall strictly follow the provisions of the Radio Act
of 1927 regarding the clear identification of sponsored or paid-for material.

Seventh. Care shall be taken to prevent the broadcasting of statements de-
rogatory to other stations, to individuals, or to competing products or services, ex-
cept where the law specifically provides that the station has no right of censorship.

Eighth. Where charges of violation of any article of the Code of Ethics of
The National Association of Broadcasters are filed in writing with the Managing
Director, the Board of Directors shall investigate such charges and notify the station
of its findings.

NAB STANDARDS OF COMMERCIAL PRACTICE

1. Program Content and Presentation

(A) There is a decided difference between what may be broadcast before
and after 6:00 p.m. Time before 6:00 p.m. is included in the business
day and, therefore, may be devoted in part, at least, to broadcasting
programs of a business nature; while time after 6:00 p.m. is for recre-
ation and relaxation, and commercial programs should be of the good-
will type.

(B) Commercial announcements, as the term is generally understood, should
not be broadcast between 7:00 and 11:00 p.m.

(C) A client’s business and his product should be mentioned sufficiently to
insure him an adequate return on his investment—but never to the ex-
tent that it loses listeners to the station.

(D) The use of records should be governed by the following:

1. The order of the Commission with reference to identifying “Phono-
graph Records” and other means of mechanical reproduction
should be completely carried out.
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2. Phonograph records (those for sale to the public) should not be
broadcast between 6:00 and 11:00 p.m. except in the case of pre-
release records used in programs spansored either by the manu-
facturer or the local distributor.

3.  When mechanical reproductions prepared for radio use only are not
for public sale, and are of such goality to recommend their being
broadcast, no limitation should be wlaced on their use, except as
individual station policy may determire.

Salesmen and Representatives

(A) Salesmen on commission or salary should have:
1. Definite responsibility to the station for which they solicit;
2. Some means of identification.
Furthermore, contracts should state specifically that they will not be
considered as acceptable until signed by an officer of the station; that
no agreements, verbal or understood, can be considered as part of the
contract. The salesman’s conference with the client should always be
confirmed by an officer of the station.

(B) The standard commission allowed by all advertising media to recognized
agencies should be allowed by broadcasting stations. If selling repre-
sentatives are maintained by stations in cities where they otherwise have
no representation, the station itself should make its own arrangements
as to payment for such representation.

(C) Blanket time should not be sold to clients to be resold by them as they
see fit.

Agencies

(A) Agencies have three functions in broadcasting:
1. Credit responsibility.
2. Account service and contact.
3. Program supervision in the interest of the client.
(B) Commission should be allowed only to agencies of recognized standing.

Sales Data. —The best sales data is result data.

Rate Cards

(A) There should be no deviation whatsoever from rates quoted on a rate
card or cards.

(B) Wherever practicable, the standard rate card form recommended by
this Association should be used.

Clients

(A) Client standards of credit should be maintained similar to those es-
tablished in other fields of advertising.

(B) In deciding what accounts or classes of business are acceptable for
broadcast advertising, member stations should be governed by the Code
of Ethics adopted by this Association.

- e e
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MIND PROBES

1. In addition to telling subscribing broadcasters to obey the law, what else do
these documents prescribe or proscribe?

2. What are the advantages and disadvantages of self-regulation compared to
government regulation to the public, broadcasters, and the government?

3. Some people look upon the federal government as a monolithic repository of
power. Yet the FCC regarded the NAB Codes positively while the Justice Depart-

ment by 1979 viewed key provisions negatively. How do you reconcile such ap-
parent governmental discord?
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The Brinkley Case

KF KB Broadcasting Association, Inc., v. Federal
Radio Commission*

47 F.2d 670 (D.C. Cir.)

February 2, 1931

Government censorship of broadcast programming was expressly pro-
hibited by § 29 of the Radio Act and its re-enactment as § 326 of the
Communications Act. These provisions establish radio as a medium in
which free speech enjoys the protection of the First Amendment to the
Constitution. Yet the FRC and FCC were charged with the task of
regulating broadcasting in the “public interest, convenience, or necessi-
ty.” Since providing a program service to the general public is at the
heart of any reasonable interpretation of the “public interest” in broad-
casting, both commissions have found themselves poised on the horns
of a dilemma: to impose prior restraints on programming is contrary to
the legal and philosophical underpinnings of freedom of speech, but to
exercise absolutely no influence over what is broadcast seems inimical
to the concept of the public interest.

Dr. John R. Brinkley was hardly the only malpractitiorer, medical
or other, who gained access to the airwaves during radio’s formative era,
but he was certainly the most celebrated! His station, KF KB, was among
the most popular in the nation for many years, and Brinkley himself
twice came close to being elected governor of Kansas as a political inde-
pendent. Brinkley had purchased his medical degrees from diploma mills
but was nevertheless reputed to be a skilled surgeon. His medical special-
ty was a costly “goat gland” operation, the implantation of animal
gonads in the scrota of men seeking sexual rejuvenation and salvation
from enlarged prostates. Brinkley’s questionable surgical practice and
sales of his equally dubious prescription remedies earned him millions
of dollars over the years—and the wrath of the American Medical Associ-

*Reprinted with the permission of West Publishing Company.
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ation. In 1930 a three-to-two majority of the Federal Radio Commission
voted not to renew KFKB'’s license.

This Court of Appeals decision stands as the first judicial affirma-
tion of the FRC’s right to consider a station’s past programming when
deciding whether or not license renewal will serve the public interest.
After the decision Brinkley continued to broadcast to his American
audience from radio stations in Mexico for another decade, though his
Kansas medical license was revoked in 1935, [See Brinkley v. Hassig, 83
F.2d 351 (10th Cir. 1936).]

Robb, Associate Justice.

Appeal from a decision of the Federal Radio Commission denying appellant’s
application for the renewal of its station license.

The station is located at Milford, Kan., is operating on a frequency of 1,050
kilocycles with 5,000 watts power and is known by the call letters KFKB. The sta-
tion was first licensed by the Secretary of Commerce on September 20, 1923, in the
name of the Brinkley-Jones Hospital Association, and intermittently operated until
June 3, 1925. On October 23, 1926, it was relicensed to Dr. J. R. Brinkley with the
same call letters and continued to be so licensed until November 26, 1929, when an
assignment was made to appellant corporation.

On March 20, 1930, appellant filed its application for renewal of license
(Radio Act of 1927, c. 169, 44 Stat. 1162, U.S.C. Supp. 3, tit. 47, § 81, et seq.
[47 USCA § 81 et seq.]). The commission, failing to find that public interest,
convenience, or necessity would be served thereby, accorded appellant opportunity
to be heard. Hearings were had on May 21, 22, and 23, 1930, at which appellant
appeared by counsel and introduced evidence on the question whether the granting
of the application would be in the public interest, convenience, or necessity. Evi-
dence also was introduced in behalf of the commission. Upon consideration of the
evidence and arguments, the commission found that public interest, convenience, or
necessity would not be served by granting the application and, therefore, ordered
that it be denied, effective June 13, 1930. A stay order was allowed by this court,
and appellant has since been operating thereunder.

The evidence tends to show that Dr. J. R. Brinkley established Station KFKB,
the Brinkley Hospital, and the Brinkley Pharmaceutical Association, and that these
institutions are operated in a common interest. While the record shows that only
3 of the 1,000 shares of the capital stock of appellant are in Dr. Brinkley’s name
and that his wife owns 381 shares, it is quite apparent that the doctor actually
dictates and controls the policy of the station. The Brinkley Hospital, located at
Milford, is advertised over Station KFKB. For this advertising the hospital pays the
station from $5,000 to $7,000 per month.

The Brinkley Pharmaceutical Association, formed by Dr. Brinkley, is com-
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posed of druggists who dispense to the public medical preparations prepared accord-
ing to formulas of Dr. Brinkley and known to the public only by numerical
designations. Membeis of the association pay a fee upon each sale of certain of
those preparations. The amounts thus received are paid the station, presumably for
advertising the preparations. It appears that the income of the station for the period
February, March, and April, 193C, was as follows:

Brinkley Pharmaceutical Association $27,856.40
Brinkley Hospital 6,500.00
All other sources 3,544.93

Total $37,901.33

Dr. Brinkley personally broadcasts during three one-half hour periods daily
cver the station, the broadcast being referred to as the “medical question box,” and
is devoted to diagnosing and prescribing treatment of cases from symptoms given in
letters addressed either to Dr. Brinkley or to the station. Patients are not known to
the doctor except by means of their letters, each letter containing a code signature,
which is used in making answer thiough the broadcasting station. The doctor usual-
ly advises that the writer of the letter is suffering from a certain ailment, and recom-
mends the procurement from one of the members of the Brinkley Pharmaceutical
Association, of one or more of Dr. Brinkley’s prescriptions, designated by numbers.
In Dr. Brinkley’s broadcast for April 1, 1930, presumably representative of all, he
prescribed for forty-four different patients and in all, save ten, he advised the pro-
curement of from one to four of nis own prescriptions. We reproduce two as typical:

Here’s one from Tillie. She says she had an operation, had some trouble 10
years ago. | think the operation was unnecessary, and it isn’t very good sense
to have an ovary removed with the expectation of motherhood resulting there-
from. My advice to you is to use Women’s Tonic No. 50, 67, and 61. This
combination will do for you what you desire if any combination will, after
three months’ persistent use.

Sunflower State, from Dresden Kans. Probably he has gall stones. No, I don’t
mean that, 1 mean kidney stones. My advice ta you is to put him on Prescrip-
tion No. 80 and SO for men, also 64. I think that he will be a whoie lot better.
Also drink a lot of water.

In its “Facts and Grounds for Decision,” the commission held “that the
practice of a physician prescribing treatment for a patient whom he has never seen,
and bases his diagnosis upon what symptoms may be recited by the patient in a
letter addressed to him, is inimical to the public health and safety, and for that
reason is not in the public interest”; that ““the testimony in this case shows con-
clusively that the operation of Station KFKB is conducted only in the personal
interest of Dr. John R. Brinkley. While it is to be expected that a licensee of a radio
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broadcasting station will receive some remuneration for serving the public with
radio programs, at the same time the interest of the listening public is paramount,
and may not be subordinated to the interests of the station licensee.”

This being an application for the renewal of a license, the burden is upon the
applicant to establish that such renewal would be in the public interest, conven-
ience, or necessity (Technical Radio Lab. v. Fed. Radio Comm., 59 App. D.C. 125,
36 F.(2d) 111, 114,66 A.L.R. 1355; Campbell v. Galeno Chem. Co., 281 U.S. 599,
609, 50 S.Ct. 412, 74 L. Ed. 1063), and the court will sustain the findings of fact
of the commission unless “manifestly against the evidence.” Ansley v. Fed. Radio
Comm., 60 App. D.C. 19, 46 F.(2d) 600.

We have held that the business of broadcasting, being a species of interstate
commerce, is subject to the reasonable regulation of Congress. Technical Radio Lab.
v. Fed. Radio Comm., 59 App. D.C. 125, 36 F.(2d) 111, 66 A.L.R. 1355;City of
New York v. Fed. Radio Comm., 59 App. D.C. 129, 36 F.(2d) 115; Chicago Feder-
ation of Labor v. Fed. Radio Comm., 59 App. D.C. 333, 41 F.(2d) 422. It is ap-
parent, we think, that the business is impressed with a public interest and that,
because the number of available broadcasting frequencies is limited, the commission
is necessarily called upon to consider the character and quality of the service to be
rendered. In considering an application for a renewal of the license, an important
consideration is the past conduct of the applicant, for “by their fruits ye shall know
them.” Matt. VII:20. Especially is this true in a case like the present, where the evi-
dence clearly justifies the conclusion that the future conduct of the station will not
differ from the past.

In its Second Annual Report (1928), p. 169, the commission cautioned broad-
casters “who consume much of the valuable time allotted to them under their
licenses in matters of a distinctly private nature which are not only uninteresting,
but also distasteful to the listening public.” When Congress provided that the ques-
tion whether a license should be issued or renewed should be dependent upon a
finding of public interest, convenience, or necessity, it very evidently had in mind
that broadcasting should not be a mere adjunct of a particular business but should
be of a public character. Obviously, there is no room in the broadcast band for
every business or school of thought,

In the present case, while the evidence shows that much of appellant’s pro-
grams is entertaining and unobjectionable in character, the finding of the commis-
sion that the station “is conducted only in the personal interest of Dr. John R.
Brinkley” is not “manifestly against the evidence.” We are further of the view that
there is substantial evidence in support of the finding of the Commission that the
“medical question box™ as conducted by Dr. Brinkley “is inimical to the public
health and safety, and for that reason is not in the public interest.”

Appellant contends that the attitude of the commission amounts to a censor-
ship of the station contrary to the provisions of section 29 of the Radio Act of 1927
(47 USCA § 109). This contention is without merit. There has been no attempt on
the part of the commission to subject any part of appellant’s broadcasting matter to
scrutiny prior to its release. In considering the question whether the public interest,
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convenience, or necessity will be served by a renewal of appellant’s license, the com-
mission has merely exercised its undoubted right to take note of appellant’s past
conduct, which is not censorship.

As already indicated, Congress has imposed upon the commission the adminis-
trative function of determining whether or not a station license should be renewed,
and the commission in the present case has in the exercise of judgment and dis-
cretion ruled against the applicant. We are asked upon the record and evidence
before the commission to substitute our judgment and discretion for that of the
commission. While section 16 of the Radio Act of 1927 (44 Stat. 1162, 1169,
U. S. C., Supp. 3, tit. 47, § 96) authorized an appeal to this court, we do not
think it was the intent of Congress that we should disturb the action of the com-
mission in a case like the present. Support is found for this view in the Act of
July 1, 1930 (46 Stat. 844 [47 USCA § 96]), amending section 16 of the 1927
Act. The amendment specifically provides “that the review by the court shall be
limited to questions of law and that findings of fact by the commission, if sup-
ported by substantial evidence, shall be conclusive unless it shall clearly appear that
the findings of the commission are arbitrary or capricious.” As to the interpretation
that should be placed upon such provision, see Ma-King v. Blair, 271 U.8. 479, 483,
46 S. Ct. 544, 70 L.Ed. 1046.

We are therefore constrained, upon a careful review of the record, to affirm
the decision.

Affirmed.

MIND PROBES

1. Was it reasonable for the FRC to conclude that KFKB’s license renewal
would not be in the public interest when the popularity of the station demon-
strated beyond doubt that the public was very much interested in what Brinkley
was broadcasting?

2. Although the court disposes of Brinkley’s claim of FRC censorship by using
the traditional view limiting censorship to “prior restraint,” the court does not
grapple with the language of § 29 that states “no regulation or condition shall be
promulgated or fixed by the licensing authority which shall interfere with the right
of free speech by means of radio communication,” Use the quoted passage of § 29
as the basis for a dissent from Judge Robb’s opinion.
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The Shuler Case

Trinity Methodist Church, South v. Federal Radio
Commission*

62 F.2d 850 (D.C. Cir.}

November 28, 1932

Compared to “Doc’ Brinkley whose rural charms held sway throughout
much of the country, “battling Bob’’ Shuler was more a local phenome-
non. Following the Brinkley case by almost two years, this appellate de-
cision built on the court’s earlier opinion in upholding the FRC's denial
of license renewal to Shuler’s radio station, KGEF, because of the
minister’s defamatory and otherwise objectionable utterances.

While the Brinkley decision is confined to statutory interpre-
tation, the Shuler case grapples with constitutional issues arising from
the appellant’s reliance on First and Fifth Amendment claims. The
Supreme Court declined to review the decision, 288 U.S. 599 (1933).

Despite these unequivocal judicial affirmations of the statutory
and constitutional authority of the licemsing agency to withhold fran-
chises from broadcasters whose past programming served predominantly
private interests rather than the public interest, the FCC has been timid
in its exercise of programming powers through the licensing process.
Instead, the Commission has relied on broad, marginally enforced
policy statements (see Documents 22 and 25) and “regulation by raised
eyebrow’’ through which a commissioner’s speech (see Document 27)
or a proposed (but not enacted) rule motivates program decisions in the
broadcasting industry. These methods of encouraging programming in
the public interest are subtler than license denial, but their effectiveness
is difficult to measure.

In those rare instances in which the FCC declined to renew li-
censes on programming grounds, other issues have been involved,
particularly licensee misrepresentation to the Commission. Judicial
affirmations in these cases have tended to rely on the latter ground

*Reprinted with the permission of West Publishing Company.

81




82 The Shuler Case

rather than program content. See Robinson v. FCC, 334 F.2d 534 (D.C.
Cir. 1964) affirming Pa/lmetto Broadcasting Company (WDKD), 33 FCC
250 (1962); Brandywine-Main Line Radio, Inc. v. FCC, 473 F.2d 16
{D.C. Cir. 1972) affirming 24 FCC 2d 18 (1970). In the comparative
renewal context, however, an incumbent licensee’s past record of inade-
quate programming may result in a license being granted to a competitor
promising superior service. See Applications of Simon Geller and Grand-
banke Corp., 90 FCC 2d 250 (1982) (appeal pending).

Groner, Associate Justice.

Appellant, Trinity Methodist Church, South, was the lessee and operator of a
radio-broadcasting station at Los Angeles, Cal., known by the call letters KGEF.
The station had been in operation for several years. The Commission, in its findings,
shows that, though in the name of the church, the station was in fact owned by the
Reverend Doctor Shuler and its operation dominated by him. Dr. Shuler is the
minister in charge of Trinity Church. The station was operated for a total of 23%
hours each week.

In September, 1930, appellant filed an application for renewal of station
license. Numerous citizens of Los Angeles protested, and the Commission, being un-
able to determine that public interest, convenience, and necessity would be served,
set the application down for hearing before an examiner. In January, 1931, the mat-
ter was heard, and the testimony of ninety witnesses taken. The examiner recom-
mended renewal of the license. Exceptions were filed by one of the objectors, and
oral argument requested. This was had before the Commission, sitting in banc, and,
upon consideration of the evidence, the examiner’s report, the exceptions, etc., the
Commission denied the application for renewal upon the ground that the public
interest, convenience, and/or necessity would not be served by the granting of the
application. Some of the things urging it to this conclusion were that the station
had been used to attack a religious organization, meaning the Roman Catholic
Church; that the broadcasts by Dr. Shuler were sensational rather than instructive;
and that in two instances Shuler had been convicted of attempting in his radio talks
to obstruct the orderly administration of public justice.

This court denied a motion for a stay order, and this appeal was taken. The
basis of the appeal is that the Commission’s decision is unconstitutional, in that it
violates the guaranty of free speech, and also that it deprives appellant of his proper-
ty without due process of law. It is further insisted that the decision violates the
Radio Act because not supported by substantial evidence, and therefore is arbitrary
and capricious.

We have been at great pains to examine carefully the record of a thousand
pages, and have reached the conclusion that none of these assignments is well taken.

We need not stop to review the cases construing the depth and breadth of the
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first amendment. The subject in its more general cutlook has been the source of
much writing since Milton’s Areopagitica, the emancipation of the English press by
the withdrawal of the licensing act in the reign of William the Third, and the Letters
of Junius. It is enough now to say that the universal trend of decisions has recog-
nized the guaranty of the amendment to prevent previous restraints upon publi-
cations, as well as immunity of censorship, leaving to correction by subsequent
punishment those utterances or publications contrary to the public welfare. In this
aspect it is generally regarded that freedom of speech and press cannot be infringed
by legislative, executive, or judicial action, and that the constitutional guaranty
should be given liberal and comprehensive construction. It may therefore be set
down as a fundamental principle that under these constitutional guaranties the
citizen has in the first instance the right to utter or publish his sentiments, though,
of course, upon condition that he is responsible for any abuse of that right. Near v.
Minnesota ex rel. Olson, 283 U.S. 697, 51 S. Ct. 625, 75 L.Ed. 1357. “*Every free-
man has an undoubted right to lay what sentiments he pleases before the public; to
forbid this is to destroy the freedom of the press; but if he publishes what is im-
proper, mischievous, or illegal, he must take the consequences of his own temerity.”
4th Bl. Com. 151, 152. But this does not mean that the government, through
agencies established by Congress, may not refuse a renewal of license to one who
has abused it to broadcast defamatory and untrue matter. In that case there is not a
denial of the freedom of speech, but merely the application of the regulatory power
of Congress in a field within the scope of its legislative authority. See KFKB Broad-
casting Ass’n v. Federal Radio Commission, 60 App. D.C. 79, 47 F.(2d) 670.

Section 1 of the Radio Act of 1927 (44 Stat. 1162, title 47, USCA, § 81)
specifically declares the purpose of the act to be to regulate all forms of interstate
and foreign radio transmissions and communications within the United States, its
territories and possessions; to maintain the control of the United States over all the
channels of interstate and foreign radio transmissions; and to provide for the use of
such channels for limited periods of time, under licenses granted by federal authori-
ty. The federal authority set up by the act to carry out its terms is the Federal
Radio Commission, and the Commission is given power, and required, upon exami-
nation of an application for a station license, or for a renewal or modification, to
determine whether “public interest, convenience, or necessity” will be served by
the granting thereof, and any applicant for a renewal of license whose application is
refused may of right appeal from such decision to this court.

We have already held that radio communication, in the sense contemplated by
the act, constituted interstate commerce, KFKB Broadcasting Ass’n v. Federal
Radio Commission, supra; General Elec. Co. v. Federal Radio Commission, 58 App.
D.C. 386, 31 F(2d) 630, and in this respect we are supported by many decisions of
the Supreme Court, Pensacola Telegraph Co. v. Western Union Tel. Co., 96 U.S. 1,
9, 24 L.Ed. 708; International Text-Book Co. v. Pigg, 217 U.S. 91, 106, 107,30 S.
Ct. 481, 54 L.Ed. 678, 27 L.R.A. (N.S.) 493, 18 Ann. Cas. 1103; Western Union
Teleg. Co. v. Pendelton, 122 U.S. 347, 356, 7 S. Ct. 1126, 30 L.Ed. 1187. And we
do not understand it is contended that where, as in the case before us, there is no
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physical substance between the transmitting and the receiving apparatus, the broad-
casting of programs across state lines is not interstate commerce, and, if this be true,
it is equally true that the power of Congress to regulate interstate commerce, com-
plete in itself, may be exercised to its utmost extent, and acknowledges no limi-
tation, other than such as prescribed in the Constitution (Gibbons v. Ogden, 9
Wheat. 1, 6 L.Ed. 23), and these powers, as was said by the Supreme Court in
Pensacola Tel. Co. v. Western Union Tel. Co., supra, “keep pace with the progress
of the country, and adapt themselves to the new developments of time and cir-
cumstances.”

In recent years the power under the commerce clause has been extended to
legislation against interstate commerce in stolen automobiles, Brooks v. United
States, 267 U.S. 432, 45 S. Ct. 345, 69 L.Ed. 699, 37 A.L.R. 1407; to transpor-
tation of adulterated foods, Hipolite Egg Co. v. United States, 220 U.S. 45, 31 S.
Ct. 364, 55 L.Ed. 364; in the suppression of interstate commerce for immoral
purposes, Hoke v. United States, 227 U.S. 308, 33 S. Ct. 281, 57 L.Ed. 523, 43
L.R.A. (N.S.) 906, Ann. Cas. 1913E, 905; and in a variety of other subjects never
contemplated by the framers of the Constitution. It is too late now to contend that
Congress may not regulate, and, in some instances, deny, the facilities of interstate
commerce to a business or occupation which it deems inimical to the public welfare
or contrary to the public interest. Lottery Cases, 188 U.S. 321, 352, 23 S. Ct. 321,
47 L.Ed. 492. Everyone interested in radio legislation approved the principle of
limiting the number of broadcasting stations, or, perhaps, it would be more nearly
correct to say, recognized the inevitable necessity. In these circumstances Congress
intervened and asserted its paramount authority, and, if it be admitted, as we think
it must be, that, in the present condition of the science with its limited facilities,
the regulatory provisions of the Radio Act are a reasonable exercise by Congress of
its powers, the exercise of these powers is no more restricted by the First Amend-
ment than are the police powers of the States under the Fourteenth Amendment.
See In re Kemmler, 136 U.S. 436, 448,449, 10 S. Ct. 930, 34 L.Ed. 519; Hamilton
v. Kentucky, etc., Co., 251 U.S. 146, at page 156, 40 S. Ct. 106, 64 L.Ed. 194. In
either case the answer depends upon whether the statute is a reasonable exercise of
governmental control for the public good.

In the case under consideration, the evidence abundantly sustains the con-
clusion of the Commission that the continuance of the broadcasting programs of
appellant is not in the public interest. In a proceeding for contempt against Dr.
Shuler, on appeal to the Supreme Court of California, that court said (In re Shuler,
210 Cal. 377,292 P. 481, 492) that the broadcast utterances of Dr. Shuler disclosed
throughout the determination on his part to impose on the trial courts his own will
and views with respect to certain causes then pending or on trial, and amounted to
contempt of court. Appellant, not satisfied with attacking the judges of the courts
in cases then pending before them, attacked the bar association for its activities in
recommending judges, charging it with ulterior and sinister purposes. With no more
justification, he charged particular judges with sundry immoral acts. He made
defamatory statements against the board of health. He charged that the labor
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temple in Los Angeles was a bootlegging and gambling joint. In none of these mat-
ters, when called on to explain or justify his statements, was he able to do more
than declare that the statements expressed his own sentiments. On one occasion he
announced over the radio that he had certain damaging information against a
prominent unnamed man which, unless a contribution (presumably to the church)
of a hundred dollars was forthcoming, he would disclose. As a result, he received
contributions from several persons. He freely spoke of *“‘pimps” and prostitutes.
He alluded slightingly to the Jews as a race, and made frequent and bitter attacks
on the Roman Catholic religion and its relations to government. However inspired
Dr. Shuler may have been by what he regarded as patriotic zeal, however sincere in
denouncing conditions he did not approve, it is manifest, we think, that it is not
narrowing the ordinary conception of “public interest” in declaring his broadcasts—
without facts to sustain or to justify them—not within that term, and, since that is
the test the Commission is required to apply, we think it was its duty in considering
the application for renewal to take notice of appellar:t’s conduct in his previous use
of the permit, and, in the circumstances, the refusal, we think, was neither arbitrary
nor capricious.

If it be considered that one in possession of a permit to broadcast in inter-
state commerce may, without let or hindrance from any source, use these facilities,
reaching out, as they do, from one corner of the country to the other, to obstruct
the administration of justice, offend the religious susceptibilities of thousands,
inspire political distrust and civic discord, or offend youth and innocence by the
free use of words suggestive of sexual immorality, and be answerable for slander
only at the instance of the one offended, then this great science, instead of a boon,
will become a scourge, and the nation a theater for the display of individual passions
and the collision of personal interests. This is neither censorship nor previous
restraint, nor is it a whittling away of the rights guaranteed by the First Amend-
ment, or an impairment of their free exercise. Appellant may continue to indulge
his strictures upon the characters of men in public office. He may just as freely as
ever criticize religious practices of which he does not approve. He may even indulge
private malice or personal slander—subject, of course, to be required to answer for
the abuse thereof—but he may not, as we think, demand, of right, the continued
use of an instrumentality of commerce for such purposes, or any other, except in
subordination to all reasonable rules and regulations Congress, acting through the
Commission, may prescribe.

Nor are we any more impressed with the argument that the refusal to renew a
license is a taking of property within the Fifth Amendment. There is a marked dif-
ference between the destruction of physical property, as in Pennsylvania Coal Co. v.
Mahon, 260 U.S. 393, 43 S. Ct. 158, 67 L.Ed. 322, 28 A.L.R. 1321, and the denial
of a permit to use the limited channels of the air. As was pointed out in American
Bond & Mtg. Co. v. United States (C.C.A.) 52 F.2nd) 318, 320, the former is
vested, the latter permissive, and, as was said by the Supreme Court in Chicago, B.
& Q. R. Co. v. Illinois, 200 U.S. 561, 593, 26 S. Ct. 341, 350, 50 L.Ed. 596, 4 Ann.
Cas. 1175: “If the injury complained of is only incidental to the legitimate exercise
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of governmental powers for the public good, then there is no taking of property for
the public use, and a right to compensation, on account of such injury, does not
attach under the Constitution.” When Congress imposes restrictions in a field falling
within the scope of its legislative authority and a taking of property without com-
pensation is alleged, the test is whether the restrictive measures are reasonably
adapted to secure the purposes and objects of regulation. If this test is satisfied,
then “the enforcement of uncompensated obedience” to such regulation *is not an
unconstitutional taking of property without compensation or without due process
of law.” Atlantic Coast Line R. Co. v. Goldsboro, 232 U.S. 548, 558, 34 S. Ct. 364,
368, 58 L.Ed. 721.

A case which illustrates this principle is Greenleaf-Johnson Lumber Co. v.
Garrison, 237 U.S. 251, 35 S. Ct. 551, 59 L.Ed. 939. In that case the state of Vir-
ginia had established lines of navigability in the harbor of Norfolk. The lumber
company applied for and obtained permission from the state to build a wharf from
its upland into the river to the line of navigability. Some twenty years later the
government, in the exercise of its control of the navigable waters and in the interest
of commerce and navigation, adopted the lines of navigability formerly established
by the state of Virginia, but a few years prior to the commencement of the suit the
Secretary of War, by authority conferred on him by the Congress, re-established the
lines, as a result of which the riparian proprietor’s wharf extended some two hun-
dred feet within the new lines of navigability. The Secretary of War asserted the
right to require the demolition of the wharf as an obstruction to navigation. The
owner insisted that, having received a grant of privilege from the state of Virginia
prior to the exercise by the government of its power over the river, and subsequent-
ly acquiesced in by its adoption of the state lines, the property right thus acquired
became as stable as any other property, and the privilege so granted irrevocable, and
that it could be taken for public use only upon the payment of just compensation.
The contention was rejected on the principle that the control of Congress over the
navigable streams of the country is conclusive, and its judgment and determination
the exercise of a legislative power in respect of a subject wholly within its control.
To the same effect is Gibson v. United States, 166 U.S. 269, 17 S. Ct. 578, 41 L.Ed.
996, in which a work of public improvement in the Ohio river diminished greatly
the value of the riparian owner’s property by destroying his access to navigable
water; and Union Bridge Co. v. United States, 204 U.S. 364, 27 S. Ct. 367, 51 L.Ed.
523, where the owner of a bridge was required to remodel the same as an obstruc-
tion to navigation, though erected under authority of the state when it was not an
obstruction to navigation; and Louisville Bridge Co. v. United States, 242 U.S. 409,
37 S. Ct. 158, 61 L.Ed. 395, in which the same rule was applied in the case of a
bridge erected expressly pursuant to an act of Congress. So also in United States v.
Chandler-Dunbar Water Power Co., 229 U.S. 53; 33 S. Ct. 667, 57 L.Ed. 1063, the
right of the government to destroy the water power of a riparian owner was upheld;
and in Lewis Blue Point Oyster Cultivation Co. v. Briggs, 229 U.S. 82, 33 S. Ct.
679, 57 L.Ed. 1083, the right of compensation for the destruction of privately
owned oyster beds was denied. All of these cases indubitably show adherence to
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the principle that one who applies for and obtains a grant or permit from a state,
or the United States, to make use of a medium of interstate commerce, under the
control and subject to the dominant power of the government, takes such grant or
right subject to the exercise of the power of government, in the public interest, to
withdraw it without compensation.

Appellant was duly notified by the Commission of the hearing which it or-
dered to be held to determine if the public interest, convenience, or necessity would
be served by granting a renewal of its license. Due notice of this hearing was given
and opportunity extended to furnish proof to establish the right urder the pro-
visions of the act for a renewal of the grant. There was, therefore, no lack of due
process, and, considered from every point of view, the action of the Commission in
refusing to renew was in all respects right, and should be, and is, affirmed.

Affirmed.

Van Orsdel, Associate Justice, concurs in the result.

MIND PROBES

1. One proposition emerging from this case is that free speech protections must
yield to congressional jurisdiction over broadcasting because of the shortage of fre-
quencies. If the radio spectrum were plentiful rather than scarce, would this warrant
striking the balance between the commerce clause and the First Amendment any
differently?

2. The court has little difficulty finding no violation of the Fifth Amendment
caused by a procedurally proper nonrenewal of license. Do § § 6 and 7 of the 1927
Radio Act or § 606 of the Communications Act appear to pass the test of the
Fifth Amendment?
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The Nelson Brothers Case

Federal Radio Commission v. Nelson Brothers Bond
& Mortgage Company

289 U.S. 266

May 8, 1933

This earliest substantive Supreme Court decision concerned with broad-
casting centers on two important amendments to the Radio Act of
1927. These were the rather infamous Davis amendment of 1928 (Pub-
lic Law 195, 70th Congress) that altered § 9 of the Act and the over-
haul of § 16 of 1930 (Public Law 494, 71st Congress) relieving the
Court of Appeals of its role as a “super FRC’’ with power to upset prop-
erly made factual findings of the Commission.

The Davis amendment, reproduced in the Court’s first footnote,
found its way into the Communications Act of 1934 as § 307(b). This
subsection was amended to its present form in 1936 (Public Law 652,
74th Congress), thereby restoring to law the second paragraph of § 9 of
the original 1927 Radio Act.

The amendment to § 16, laid out in the second footnote, was
motivated by the Supreme Court’s refusal to render a decision on the
merits in FRC v. General Electric Co., 281 U.S. 464 (1930). In the
General Electric case the Court of Appeals was characterized as “'no
more than . .. a superior and revising agency’’ (at 467) with respect to
the FRC under the original § 16. Hence, proceedings emerging from
the Court of Appeals were not cases or controversies, but only adminis-
trative actions not properly reviewable by the Supreme Court under
Article 111 of the Constitution. In 1934 § 16(d) was re-enacted as §
402(e) of the Communications Act. Congress amended § 402 in 1952
(Public Law 554, 82d Congress), adopting in subsection (g) the Ad-
ministrative Procedure Act’s standards for judicial review (5 U.S.C.
§ 706) quoted in footnote 21 of Document 36. Thus, the scope of re-
view remains generally limited to questions of law.

In reversing the lower court and affirming the Commission, this
decision voices two tenets of broadcast law. First, the public interest
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standard is not an unconstitutionally vague delegation of legislative
power. Second, the Commission has broad discretion in applying the
statutory standard to particular situations. Both principles have weath-
ered the ensuing halt century in good shape.

Mr. Chief Justice Hughes delivered the opinion of the Court.

The Johnson-Kennedy Radio Corporation, owning Station WJKS at Gary,
Indiana, applied to the Federal Radio Commission for modification of license so as
to permit operation, with unlimited time, on the frequency of 560 kc. then assigned
for the use of Station WIBO, owned by Nelson Brothers Bond & Mortgage Compa-
ny, and Station WPCC, owned by the North Shore Church, both of Chicago, Illinois.
These owners appeared before the chief examiner, who, after taking voluminous
testimony, recommended that the application be denied. The applicant filed excep-
tions and, on consideration of the evidence, the Commission granted the application
and directed a modified license to issue to the applicant authorizing the operation
of Station WJKS on the frequency of 560 kc. and terminating the existing licenses
theretofore issued for Stations WIBO and WPCC. On appeal, the Court of Appeals
of the District of Columbia reversed the Commission’s decision upon the ground
that it was “in a legal sense arbitrary and capricious.” 61 App.D.C. 315; 62 F.(2d)
854. This Court granted certiorari.

The action of the Commission was taken under § 9 of the Radio Act of 1927
(c. 169, 44 Stat. 1166), as amended by § 5 of the Act of March 28, 1928, c. 263,
45 Stat. 373;47 U.S.C. 89.! The findings of fact upon which the Commission based
its order included the following:

lSec:tion 5 of the Act of March 28, 1928, 45 Stat. 373, is as follows:

“Sec. 5. The second paragraph of Section 9 of the Radio Act of 1927 is amended to
read as follows:

*It is hereby declared that the people of all the zones established by section 2 of this Act
are entitled to equality of radio broadcasting service, both of transmission and of reception, and
in order to provide said equality the licensing authority shall as nearly as possible make and
maintain an equal allocation of broadeasting licenses, of bands of frequency or wave lengths, of
periods of time for operation, and of station power, to each of said zones when and in so far as
there are applications therefor; and shall make a fair and equitable allocation of licenses, wave
lengths, time for operation, and station power to each of the States, the District of Columbia,
the Territories and possessions of the United States within each zone, according to population.
The licensing authority shall carry into effect the equality of broadcasting service hereinbefore
directed, whenever necessary or proper, by granting or refusing licenses or renewals of licenses,
by changing periods of time for operation, and by increasing or decreasing station power, when
applications are made for licenses or renewals of licenses: Provided, That if and when there is a
lack of applications from any zone for the proportionate share of licenses, wave lengths, time of
operation, or station power to which such zone is entitled, the licensing authority may issue
licenses for the balance of the propaortion not applied for from any zone, to applicants from
other zones for a temporary period of ninety days each, and shall specifically designate that
said apportionment is only for said temporary period. Allocations shall be charged to the State,
District, Territory, or possession whesein the studio of the station is located and not where the
transmitter is located.”
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Gary, Indiana, about 30 miles from Chicago, is the largest steel center in
the world. It has a population of approximately 110,000 and is located in what is
known as the Calumet region which has a population of about 800,000, sixty per-
cent of whom are foreign born and represent over fifty nationalities. Station WIKS
is the only radio station in Gary and the programs it broadcasts are well designed to
meet the needs of the foreign population. These programs include “broadcasts for
Hungarian, Italian, Mexican, Spanish, German, Russian, Polish, Croatian, Lithu-
anian, Scotch and Irish people,” and “are musical, educational and instructive in
their nature and stress loyalty to the community and the Nation.” Programs are
arranged and supervised “to stimulate community and racial origin pride and rivalry
and to instruct in citizenship and American ideals and responsibilities.” “Special
safety prevention talks” are given for workingmen, explaining the application of
new safeguards of various types of machinery used in the steel mills. The children’s
hour utilizes selections from various schools. There are *“good citizenship talks”
weekly by civic leaders. The facilities of the station are made available to the local
police department and to all fraternal, charitable and religious organizations in the
Calumet region, without charge. Sunday programs consist mainly “of church serv-
ice broadcasts” including all churches and denominations desiring to participate.
Although the Calumet area is served by a station at Fort Wayne and by several sta-
tions in Chicago, Station WIKS “is the only station which serves a substantial
portion of the area with excellent or even good service.” While Station WIKS “de-
livers a signal of sufficient strength to give good reception in its normal service area
if not interfered with, heterodyne and cross-talk interference exist to within three
miles of the transmitter and constant objection to interference is found in the good
service area of the station, particularly to the south, southeast and east.” This inter-
ference has increased during the past two years.

Station WIBO is operated by Nelson Brothers Bond & Mortgage Company
separately from its mortgage and real estate business. It employs 55 persons and its
total monthly expenses average $17,000. In March, 1931, it earned a net profit of
$9,000. It represents a total cost of $346,362.99 less a reserve for depreciation of
$54,627.36, and has been operated since April, 1925. Station WIBO was licensed to
share time with Station WPCC, the latter being authorized to operate on Sundays
during stated hours and by agreement has operated on certain week days in ex-
change for Sunday hours.

The licenses for Stations WIBO and WPCC, effective from September 1, 1931,
to March 1, 1932, were issued upon the following condition: “This license is issued
on a temporary basis and subject to such action as the Commission may take after
hearing on the application filed by Station WIKS, Gary, Indiana, for the frequency
560 kc. No authority contained herein shall be construed as a finding by the Federal
Radio Commission that the operation of this station is or will be in the public inter-
est beyond the term hereof.”

The programs broadcast by Station WIBO include a large number of chain
programs originating in the National Broadcasting network and are almost entirely
commercial in their nature. The same general type of programs broadcast by WIBO,
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including National Broadcasting chain programs, are received in the service area of
WIBO from many other stations located in the Chicago district.

Station WPCC, owned by the North Shore Church, has programs made up
entirely of sermons, religious music and talks relating to the work and interests of
the church. Contributions are solicited for the use of the church and to advance the
matters in which it is interested; it is not used by other denominations or societies.
“Qther stations in Chicago, including WMBI, owned by the Moody Bible Institute,
devoting more time to programs of a religious nature than WPCC, are received in
the service area of that station.”

“The State of Indiana is 2.08 units or 22 percent under-quota in station as-
signments and the State of Illinois is 12.49 units or 55 percent over-quota in such
assignments. The Fourth Zone, in which both States are located, is 21.00 units or
26 percent over-quota in station assignments. The granting of this application and
deletion of WIBO and WPCC would reduce the over-quota status of the State of
illinois and the Fourth Zone by .88 unit and .45 unit, respectively, and would in-
crease the quota of Indiana by .43 unit.”

Summarizing the grounds of its decision, the Commission found:

“1. The applicant station (WJKS) now renders an excellent public service in the
Calumet region and the granting of this application would enable that station to
further extend and enlarge upon that service.

“2. The deletion of Stations WIBO and WPCC would not deprive the persons
within the service areas of those stations of any type of programs not now received
from other stations.

“3. Objectionable interference is now experienced within the service area of
WIKS through the operation of other stations on the same and adjacent frequencies.
“4, The granting of this application and deletion of Stations WIBO and WPCC
would not increase interference within the good service areas of any other stations.

5. The granting of this application and deletion of Stations WIBO and WPCC
would work a more equitable distribution of broadcasting facilities within the
Fourth Zone, in that there would be an increase in the radio broadcasting facilities
of Indiana which is now assigned less than its share of such facilities and a decrease
in the radio broadcasting facilities of Illinois which is now assigned more than its
share of such facilities.

“6. Public interest, convenience and/or necessity would be served by the granting
of this application.”

The Court of Appeals was divided in opinion. The majority pointed out that
the Court had repeatedly held that “it would not be consistent with the legislative
policy to equalize the comparative broadcasting facilities of the various states or
zones by unnecessarily injuring stations already established which are rendering
valuable service to their natural service areas”; and they were of opinion that the
evidence showed that Stations WIBO and WPCC had been “serving public interest,
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convenience and necessity certainly to as great an extent as the applicant station”
and that “the conclusively established and admitted facts” furnished no legal basis
for the Commission’s decision. The minority of the Court took the view that the
Court was substituting its own conclusions for those of the Commission; that the
Commission had acted within its authority, and that its findings were sustained by
the evidence.

First. Respondents challenge the jurisdiction of this Court. They insist that
the decision of the Court of Appeals is not a ‘judicial judgment’; that, for the pur-
pose of the appeal to it, the Court of Appeals is merely a part of the machinery of
the Radio Commission and that the decision of the Court is an administrative de-
cision. Respondents further insist that if this Court examines the record, its decision
“would not be a judgment, or permit of a judgment to be made in any lower court,
but would permit only consummation of the administrative function of issuing or
withholding a permit to operate the station.”

Under § 16 of the Radio Act of 1927, the Court of Appeals, on appeal from
decisions of the Radio Commission, was directed to “hear, review, and determine
the appeal’” upon the record made before the Commission, and upon such additional
evidence as the Court might receive, and was empowered to “alter or revise the
decision appealed from and enter such judgment as to it may seem just.” 44 Stat,
1169. This provision made the Court “a superior and revising agency” in the ad-
ministrative field and consequently its decision was not a judicial judgment review-
able by this Court. Federal Radio Commission v. General Electric Co., 281 U.S. 464,
467. The province of the Court of Appeals was found to be substantially the same
as that which it had, until recently, on appeals from administrative decisions of the
Commissioner of Patents. While the Congress can confer upon the courts of the
District of Columbia such administrative authority, this Court cannot be invested
with jurisdiction of that character whether for the purpose of review or otherwise.
It cannot give decisions which are merely advisory, nor can it exercise functions
which are essentially legislative or administrative. Id., pp. 468, 469. Keller v.
Potomac Electric Power Co., 261 U.S. 428, 442-444; Postum Cereal Co. v. Cali-
fornia Fig Nut Co., 272 U.S. 693, 700.

In the light of the decision in the General Electric case, supra, the Congress,
by the Act of July 1, 1930, c. 788, amended § 16 of the Radio Act of 1927 so as
to limit the review by the Court of Appeals. 46 Stat. 844;47 U.S.C. 96.2 That re-

2By this amendment, § 16 (d) reads as follows:

“At the earliest convenient time the court shall hear and determine the appeal upon the
record before it, and shall have power, upon such record, to enter a judgment affirming or re-
versing the decision of the commission, and, in event the court shall render a decision and enter
an order reversing the decision of the commission, it shall remand the case to the commission to
carry out the judgment of the court: Provided, however, That the seview by the court shall be
limited to questions of law and that findings of fact by the commission, if supported by sub-
stantial evidence, shall be conclusive unless it shall clearly appear that the findings of the com-
mission are arbitrary or capricious. The court’s judgment shall be final, subject, however, to
review by the Supreme Court of the United States upon writ of certiorari on petition therefor
under section 347 of title 28 of the Judicial Code by appellant, by the commission, or by any
interested party intervening in the appeal.” 46 Stat. 844;47 U.S.C. 96.
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view is now expressly limited to “questions of law”” and it is provided “that findings
of fact by the commission, if supported by substantial evidence, shall be conclusive
unless it shall clearly appear that the findings of the commission are arbitrary or
capricious.” This limitation is in sharp contrast with the previous grant of authority.
No longer is the Court entitled to revise the Commission’s decision and to enter
such judgment as the Court may think just. The limitation manifestly demands
judicial, as distinguished from administrative, review. Questions of law form the
appropriate subject of judicial determinations. Dealing with activities admittedly
within its regulatory power, the Congress established the Commission as its instru-
mentality to provide continuous and expert supervision and to exercise the adminis-
trative judgment essential in applying legislative standards to a host of instances.
These standards the Congress prescribed. The powers of the Commission were
defined, and definition is limitation. Whether the Commission applies the legislative |
standards validly set up, whether it acts within the authority conferred or goes be- |
yond it, whether its proceedings satisfy the pertinent demands of due process,
whether, in short, there is compliance with the legal requirements which fix the |
province of the Commission and govern its action, are appropriate questions for |
judicial decision. These are questions of law upon which the Court is to pass. The
provision that the Commission’s findings of fact, if supported by substantial evi-
dence, shall be conclusive unless it clearly appears that the findings are arbitrary or
capricious, cannot be regarded as an attempt to vest in the Court an authority to
revise the action of the Commission from an administrative standpoint and to make
an administrative judgment. A finding without substantial evidence to support it—
an arbitrary or capricious finding—does violence to the law. It is without the
sanction of the authority conferred. And an inquiry into the facts before the Com-
mission, in order to ascertain whether its findings are thus vitiated, belongs to the
judicial province and does not trench upon, or involve the exercise of, administrative
authority. Such an examination is not concerned with the weight of evidence or
with the wisdom or expediency of the administrative action. Interstate Commerce
Commission v. Illinois Central R. Co., 215 U.S. 452, 470; Interstate Commerce
Commission v. Union Pacific R. Co., 222 U.S. 541, 547, 548; New England Di-
visions Case, 261 U.S. 184, 203, 204; Keller v. Potomac Electric Power Co., supra;
Chicago Junction Case, 264 U.S. 258, 263, 265; Silberschein v. United States, 266
U.S. 221, 225; Ma-King Products Co. v. Blair, 271 U.S. 479, 483; Federal Trade
Commission v. Klesner, 280 U.S. 19, 30; Tagg Bros. v. United States, 280 U.S. 420,
442; Federal Trade Commission v. Raladam Co., 283 U.S. 643, 654; Crowell v.
Benson, 285 U.S. 22,49, 50.
If the questions of law thus presented were brought before the Court by suit
to restrain the enforcement of an invalid administrative order, there could be no
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In reporting this amendment, the Committee on the Merchant Marine and Fisheries of
the House of Representatives stated: *“The purpose of the amendment is to clarify the procedure
on appeal to the court from decisions of the Federal Radio Commission, to more clearly define
the scope of the subject matter of such appeals, and to insure a review of the decision of the
Court of Appeals of the District of Columbia by the Supreme Court.” H.R.Rep. No. 1665, 71st
Cong., 2d Sess., p. 2.
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question as to the judicial character of the proceeding. But that character is not
altered by the mere fact that remedy is afforded by appeal. The controlling ques-
tion is whether the function to be exercised by the Court is a judicial function, and,
if so, it may be exercised on an authorized appeal from the decision of an adminis-
trative body. We must not “be misled by a name, but look to the substance and
intent of the proceeding.” United States v. Ritchie, 17 How. 525, 534; Stephens v.
Cherokee Nation, 174 U.S. 445, 479; Federal Trade Commission v. Eastman Co.,
274 U.S. 619, 623; Old Colony Trust Co. v. Commissioner, 279 U.S. 716, 722-724.
“It is not important,” we said in Old Colony Trust Co. v. Commissioner, supra,
“whether such a proceeding was originally begun by an administrative or executive
determination, if when it comes to the court, whether legislative or constitutional,
it calls for the exercise of only the judicial power of the court upon which juris-
diction has been conferred by law.” Nor is it necessary that the proceeding to be
judicial should be one entirely de novo. When on the appeal, as here provided, the
parties come before the Court of Appeals to obtain its decision upon the legal ques-
tion whether the Commission has acted within the limits of its authority, and to
have their rights, as established by law, determined accordingly, there is a case or
controversy which is the appropriate subject of the exercise of judicial power. The
provision that, in case the Court reverses the decision of the Commission, “it shall
remand the case to the Commission to carry out the judgment of the Court” means
no more than that the Commission in its further action is to respect and follow the
Court’s determination of the questions of law. The procedure thus contemplates a
judicial judgment by the Court of Appeals and this Court has jurisdiction, on
certiorari, to review that judgment in order to determine whether or not it is errone-
ous. Osborn v. United States Bank, 9 Wheat. 738, 819; In re Pacific Railway Com-
mission, 32 Fed. 241, 25S; Federal Trade Commission v. Klesner, supra;, Federal
Trade Commission v. Raladam Co., supra; Old Colony Trust Co. v. Commissioner,
supra.

Second. In this aspect, the questions presented are (1) whether the Com-
mission, in making allocations of frequencies or wave lengths to States within a
zone, has power to license operation by a station in an ‘under-quota’ State on a
frequency theretofore assigned to a station in an ‘over-quota’ State, and to termi-
nate the license of the latter station; (2) whether, if the Commission has this
power, its findings of fact sustain its order in the instant case, in the light of the
statutory requirements for the exercise of the power, and, if so, whether these find-
ings are supported by substantial evidence; and (3) whether, in its procedure, the
Commission denied to the respondents any substantial right.

(1) No question is presented as to the power of the Congress, in its regulation
of interstate commerce, to regulate radio communications. No state lines divide the
radio waves, and national regulation is not only appropriate but essential to the ef-
ficient use of radio facilities. In view of the limited number of available broadcast-
ing frequencies, the Congress has authorized allocation and licenses. The Commission
has been set up as the licensing authority and invested with broad powers of distri-
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bution in order to secure a reasonable equality of opportunity in radio transmission
and reception.

The Radio Act divides the United States into five zones, and Illinois and
Indiana are in the Fourth Zone. § 2;47 U.S.C. 82. Except as otherwise provided in
the Act, the Commission “from time to time, as public convenience, interest, or
necessity requires,” is directed to “assign bands of frequency or wave lengths to the
various classes of stations and assign frequencies or wave lengths for each individual
station and determine the power which each station shall use and the time during
which it may operate,” and to “determine the location of classes of stations or indi-
dividual stations.” § 4 (c) (d); 47 U.S.C. 84. By § 9, as amended in 1928, the Con-
gress declared that the people of all the zones “are entitled to equality of radio
broadcasting service, both of transmission and of reception,” and that *“in order to
provide said equality the licensing authority shall as nearly as possible make and
maintain an equal allocation of broadcasting licenses, of bands of frequency or wave
lengths, of periods of time for operation, and of station power, to each of said
zones when and in so far as there are applications therefor”’; and the Commission is
further directed to “make a fair and equitable allocation of licenses, wave lengths,
time for operation and station power to each of the States, . . . within each zone,
according to population”; and the Commission is to “carry into effect the equality
of broadcasting service, . . . whenever necessary or proper, by granting or refusing
licenses or renewals of licenses, by changing periods of time for operation and by
increasing or decreasing station power when applications are made for licenses or
renewals of licenses.” § 9;47 U.S.C. 89.2

By its General Order No. 40, of August 30, 1928.4 the Commission estab-
lished a basis for the equitable distribution of broadcasting facilities in accordance
with the Act. That order, as amended, provided for the required apportionment by
setting aside a certain number of frequencies for use by stations operating on clear
channels for distant service, and other frequencies for simultaneous use by stations
operating in different zones, each station serving a regional area, and still others for
use by stations serving city or local areas. These three classes of stations have be-
come known as “clear, regional, and local channel stations.” A new allocation of
frequencies, power and hours of operation, was made in November, 1928.% to con-
form to the prescribed classification. It was found to be impracticable to determine
the total value of the three classes of assignments so that it could be ascertained
whether a State was actually “under or over quota on total radio facilities,” and the
Commission developed a “unitsystem” in order “to evaluate stations, based on type
of channel, power and hours of operation, and all other considerations required by
law.” In June 1930, the Commission issued its General Order No. 92° specifying
the “unit value” of stations of various types, and in this way the Commission was

3See Note 1.

‘Report, 1928, Federal Radio Commission, pp. 17, 48.
Sid., pp. 18, 215-218.

6Report, 1930, Federal Radio Commission, pp. 4, 24.




96 The Nelson Brothers Case

able to make a tabulation by zones and States showing the “units due,” based on
estimated population, and the “units assigned.” This action called for adminis-
trative judgment, and no ground is shown for assailing it. It appears that, with re-
spect to total broadcasting facilities, Indiana is “under quota” and Illinois is “over
quota” in station assignments.

Respondents contend that the Commission has departed from the principle
set forth in its General Order No. 92, because it has ignored the fact that, both
Indiana and Illinois being under quota in regional station assignments, Indiana has
more of such assignments in proportion to its quota than has Illinois, and by order-
ing the deletion of regional stations in Illinois in favor of an Indiana station, the
Commission has violated the command of Congress, by increasing the under quota
condition of Illinois in favor of the already superior condition of Indiana with re-
spect to stations of that type. We find in the Act no command with the import
upon which respondents insist. The command is that there shall be a “fair and
equitable allocation of licenses, wave lengths, time for operation and station power
to each of the States within each zone.” It cannot be said that this demanded equali-
ty between States with respect to every type of station. Nor does it appear that the
Commission ignored any of the facts shown by the evidence. The fact that there
was a disparity in regional station assignments, and that Indiana had more of this
type than Illinois, could not be regarded as controlling. In making its “fair and
equitable allocations,” the Commission was entitled and required to consider all the
broadcasting facilities assigned to the respective States, and all the advantages there-
by enjoyed, and to determine whether, in view of all the circumstances of distri-
bution, a more equitable adjustment would be effected by the granting of the
application of Station WJKS and the deletion of Stations WIBO and WPCC.

To accomplish its purpose, the statute authorized the Commission to effect
the desired adjustment “by granting or refusing licenses or renewals of licenses, by
changing periods of time for operation, and by increasing or decreasing station
power.” This broad authority plainly extended to the deletion of existing stations
if that course was found to be necessary to produce an equitable result. The con-
text, as already observed, shows clearly that the Congress did not authorize the
Commission to act arbitrarily or capriciously in making a redistribution, but only in
a reasonable manner to attain a legitimate end. That the Congress had the power to
give this authority to delete stations, in view of the limited radio facilities available
and the confusion that would result from interferences, is not open to question.
Those who operated broadcasting stations had no right superior to the exercise of
this power of regulation. They necessarily made their investments and their con-
tracts in the light of, and subject to, this paramount authority. This Court has had
frequent occasion to observe that the power of Congress in the regulation of inter-
state commerce is not fettered by the necessity of maintaining existing arrange-
ments which would conflict with the execution of its policy, as such a restriction
would place the regulation in the hands of private individuals and withdraw from
the control of Congress so much of the field as they might choose by prophetic
discernment to bring within the range of their enterprises. Union Bridge Co. v.
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United States, 204 U.S. 364, 400, 401; Philadelphia Company v. Stimson, 223 U.S.
605, 634, 638; Philadelphia, Baltimore & Washington R. Co. v. Schubert, 224 uU.s.
603, 613, 614; Greenleaf Johnson Lumber Co. v. Garrison, 237 U.S. 251, 260;
Continental Insurance Co. v. United States, 259 U.S. 156, 171; Sproles v. Binford,
286 U.S. 374, 390, 391; Stephenson v. Binford, 287 US. 251, 276; City of New
York v. Federal Radio Commission, 36 F(2d) 115; 281 U.S. 729; American Bond
& Mortgage Co. v. United States, 52 F.(2d) 318; 285 U.S. 538; Trinity Methodist
Church, South v. Federal Radio Commission, 61 App.D.C. 311, 62 F.(2d) 850;
288 U.S. 599.

Respondents urge that the Commission has misconstrued the Act of Congress
by apparently treating allocation between States within a zone as subject to the
mandatory direction of the Congress relating to the zones themselves. Respondents
say that as to zones Congress requires an *“equal” allocation, but as between States
only “a fair and equitable” allocation, and that the provision “for granting or refus-
ing licenses or renewals of licenses™ relates to the former and not to the latter. It is
urged that this construction is fortified by the proviso in § 9 as to temporary per-
mits for zones.” We think that this attempted distinction is without basis. The Con-
gress was not seeking in either case “an exact mathematical division.”® It was
recognized that this might be physically impossible. The equality sought was not a
mere matter of geographical delimitation. The concern of the Congress was with the
interests of the people,—that they might have a reasonable equality of opportunity
in radio transmission and reception, and this involved an equitable distribution not
only as between zones but as between States as well. And to construe the authority
conferred, in relation to the deletion of stations, as being applicable only to an
apportionment between zones and not between States, would defeat the manifgst
purpose of the Act.

We conclude that the Commission, in making allocations of frequencies to
States within a zone, has the power to license operation by a station in an under-
quota State on a frequency theretofore assigned to a station in an over-quota State,
provided the Commission does not act arbitrarily or capriciously.

(2) Respondents contend that the deletion of their stations was arbitrary, in
that they were giving good service, that they had not failed to comply with any of
the regulations of the Commission, and that no proceeding had been instituted for
the revocation of their licenses as provided in § 14 of the Act. 47 US.C., 94. That
section permits revocation of particular licenses by reason of false statements or for
failure to operate as the license required or to observe any of the restrictions and
conditions imposed by law or by the Commission’s regulations. There is, respond-
ents say, no warrant in the Act for a “forfeiture’ such as that here attempted. But
the question here is not with respect to revocation under § 14, but as to the equita-
ble adjustment of allocations demanded by § 9. The question is not simply as to

7See Note 1.

SReport of the Committee on the Merchant Marine and Fisheries, H.R.Rep. No. 800,
70th Cong. 1st sess., p. 3.




98 The Nelson Brothers Case

the service rendered by particular stations, independently considered, but as to
relative facilities,—the apportionment as between States. At the time of the proceed-
ing in question respondents were operating under licenses running from Septem-
ber 1, 1931, to March 1, 1932, and which provided in terms that they were issued
““on a temporary basis and subject to such action as the Commission may take after
hearing on the application filed by Station WIKS” for the frequency 560 kc.
Charged with the duty of making an equitable distribution as between States, it was
appropriate for the Commission to issue temporary licenses with such a reservation
in order to preserve its freedom to act in the light of its decision on that application.
And when decision was reached, there was nothing either in the provisions of § 14,
or otherwise in the Act, which precluded the Commission from terminating the
licenses in accordance with the reservation stipulated.

In granting licenses the Commission is required to act “as public convenience,
interest or necessity requires.” This criterion is not to be interpreted as settingup a
standard so indefinite as to confer an unlimited power. Compare N.Y. Central Se-
curities Co. v. United States, 287 U.S. 12, 24. The requirement is to be interpreted
by its context, by the nature of radio transmission and reception, by the scope,
character and quality of services, and, where an equitable adjustment between States
is in view, by the relative advantages in service which will be enjoyed by the public
through the distribution of facilities. In making such an adjustment the equities of
existing stations undoubtedly demand consideration. They are not to be the victims
of official favoritism. But the weight of the evidence as to these equities and all
other pertinent facts is for the determination of the Commission in exercising its
authority to make a “fair and equitable allocation.”

In the instant case the Commission was entitled to consider the advantages
enjoyed by the people of Illinois under the assignments to that State, the services
rendered by the respective stations, the reasonable demands of the people of Indi-
ana, and the special requirements of radio service at Gary. The Commission’s find-
ings show that all these matters were considered. Respondents say that there had
been no material change in conditions since the general reallocation of 1928. But
the Commission was not bound to maintain that allocation if it appeared that a
fair and equitable distribution made a change necessary. Complaint is also made
that the Commission did not adopt the recommendations of its examiner. But the
Commission had the responsibility of decision and was not only at liberty but was
required to reach its own conclusions upon the evidence.

We are of the opinion that the Commission’s findings of fact, which we sum-
marized at the outset, support its decision, and an examination of the record leaves
no room for doubt that these findings rest upon substantial evidence.

(3) Respondents raise a further question with respect to the procedure
adopted by the Commission. In January, 1931, the Commission issued its General
Order No. 102° relating to applications from under quota States. This order pro-
vided, among other things, that “applications from under-quota States in zones
which have already allocated to them their pro rata share of radio facilities should

2 Report, 1931, Federal Radio Commission, p. 91.
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be for a facility already in use in that zone by an over-quota State,” and that, since
the Commission had allocated frequencies for the different classes of stations,
“applications should be for frequencies set aside by the Commission for the charac-
ter of station applied for.” Respondents insist that these requirements foreclosed
the exercise of discretion by the Commission by permitting the applicant to select
the station and the facilities which it desired; that this “naked action of the appli-
cant” precluded the Commission from “giving general consideration to the field”
and from making that fair and equitable allocation which is the primary command
of the statute. We think that this argument misconstrues General Order No. 102.
That order is merely a rule of procedural convenience, requiring the applicant to
frame a precise proposal and thus to present a definite issue. The order in no way
derogates from the authority of the Commission. While it required the applicant to
state the facilities it desires, there was nothing to prevent respondents from contest-
ing the applicant’s demand upon the ground that other facilities were available and
should be granted in place of those which the applicant designated. If such a con-
tention had been made, there would have been no difficulty in bringing before the
Commission other stations whose interests might be drawn in question. There is no
showing that the respondents were prejudiced by the operation of the order in
question.

Respondents complain that they were not heard in argument before the Com-
mission. They were heard before the examiner and the evidence they offered was
considered by the Commission. The exceptions filed by the applicant to the ex-
aminer’s report were filed and served upon the respondents in August, 1931, and the
decision of the Commission was made in the following October. While the request
of the applicant for oral argument was denied, it does not appear that any such re-
quest was made by respondents or that they sought any other hearing than that
which was accorded.

We find no ground for denying effect to the Commission’s action. The judg-
ment of the Court of Appeals is reversed and the cause is remanded with direction
to affirm the decision of the Commission.

Reversed.

MIND PROBES

1. For many years prior to a 1982 amendment to the Communications Act (see
§ 331), New Jersey complained that it was not assigned any commercial VHF tele-
vision station. Several commercial UHF stations were licensed within the state,
however. Was such an assignment complaint either with § 307(b) or the Davis
amendment?

2. If youwere a judge, how would you distinguish between questions of fact and
questions of law?
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16

The Biltmore Agreement

December, 1933

News has been an ingredient of broadcasting from its beginning. News-
papers were willing to cooperate with radio stations by publishing pro-
gram schedules (thereby increasing circulation) and sharing news with
the young medium through the 1920’s. But the Depression brought an
end to this cozy relationship. As newspaper publishers watched their
advertising revenues decline, radio stations and networks found com-
mercial sponsors for news broadcasts. Although many stations were
owned by newspaper interests, most members of the American News-
paper Publishers Association were unwilling to see radio prosper at their
expense,

In 1933 the publishers used several tactics to bring the broad-
casters to the bargaining table. They threatened to support anti-broad-
casting legislation in Congress; they refused to print program schedules
unless broadcasters paid for them; they convinced the three major press
associations {Associated Press, United Press, and International News
Service) to withhold news from the radio industry. The last tactic
motivated CBS to establish its own news gathering organization, but
newspapers retaliated by refusing to publish items about CBS, its pro-
grams, and its sponsors. Fearful of losing clients to the rival network,
CBS joined NBC in seeking to negotiate a settlement with their print
“enemies.”’ The parties to the dispute met for 2 days in New York City’s
Hotel Biltmore, from which the document below derives its name. The
agreement required CBS to abolish its news collecting agency and NBC
vowed not to start one of its own. The NAB, representing independent
station interests, did not adopt the agreement and named no member to
the committee that established the Press-Radio Bureau, which com-
menced operations on March 1, 1934,

Although the networks were satisfied with this turn of events,
many local radio stations that competed with local newspapers for ad-

*This version is taken with permission from pp. 285-86 of Bulletin No. 6266 of the
American Newspaper Publishers Association dated May 3, 1934.
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vertising revenues were not. This fostered the creation of several all-radio
news services, the most successful of which was the Transradio Press
Service. INS and UP started to sell their services to radio stations in
1935 in order to meet the new competition, marking the end of the
"Press-Radio War.” As the clouds of another war gathered over Europe
in the late 1930’s, the networks built the framework of their present
formidable news organizations. The Press-Radio Bureau ceased to exist
in 1940 as even the Associated Press saw the handwriting on the wall
and started selling news to broadcasters on an unrestricted basis in 1941.
Transradio expired in 1951.

Radio gained its greatest journalistic impetus during World War |1,
Its ability to be “on the spot” surpassed the best efforts of competing
newspapers which could only put out “extra’’ editions hours after the
public heard eyewitness accounts of events broadcast directly from the
scene. The popularity of all-news radio formats, the addition of audio
feeds by AP and UPI (the result of a merger between UP and INS), and
the dominance of news among the remaining services provided by radio
networks make it inconceivable that modern radio stations would end a
newscast with the words, "'For further details read your local news-
paper,” as they did in the 1930's when they temporarily surrendered
their journalistic birthright.

.. .a committee consisting of one representative of The American Newspaper Pub-
lishers Association, one representative each from The United Press, The Associated
Press and The International News Service, one representative from The National
Association of Broadcasters, and one representative each from The National Broad-
casting Company and The Columbia Broadcasting System, totalling seven members,
with one vote each, should constitute a committee to set up with proper editorial
control and supervision a Bureau designed to fumnish to the radio broadcasters brief
daily news bulletins for broadcasting purposes. The Chairman of the above Com-
mittee will be the representative of the American Newspaper Publishers Association
and a member of the Publishers’ National Radio Committee. All actions of this com-
mittee will be in conjunction with the Publishers’ National Radio Committee.

The newspaper and press association members of this committee are author-
ized and empowered to select such editor or editors, and establish such a Bureau as
may be necessary to carry out the purposes of this program, to wit:

To receive from each of the three principal press associations copies of their
respective day and night press reports, from which shall be selected bulletins of not
more than thirty words each, sufficient to fill two broadcast periods daily of not
more than five minutes each.

It is proposed that a broadcast, to be based upon bulletins taken from the
moming newspaper report, will be put on the air by the broadcasters not earlier
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than 9:30, local station time, and the broadcast based upon the day newspaper re-
port will not be put on the air by the broadcasters prior to 9 P.M,, local station
time.

It is agreed that these news broadcasts will not be sold for commercial pur-
poses.

All expense incident to the functioning of this Bureau will be borne by the
broadcasters. Any station may have access to these broadcast reports upon the basis
of this program, upon its request and agreement to pay its proportionate share of
the expense involved.

Occasional news bulletins of transcendent importance, as a matter of public
service, will be furnished to broadcasters, as the occasion may arise at times other
than the stated periods above. These bulletins will be written and broadcast in such
a manner as to stimulate public interest in the reading of newspapers.

The broadcasters agree to arrange the broadcasts by their commentators in
such a manner that these periods will be devoted to a generalization and background
of general news situations and eliminate the present practice of the recital of spot
news.

A part of this program is to secure the broadcasting of news by newspaper-
owned stations and independently owned stations on a basis comparable to the
foregoing schedule. The Press Associations will inform their clients or members
concerning the broadcasting of news from press association reports as set forth in
the foregoing schedule.

The Publishers’ National Radio Committee will recommend to all newspaper
publishers the above program for their approval, and will urge upon the members of
The Associated Press and the management of The International News Service and
The United Press the adoption of this program.

By this program it is believed that public interest will be served by making
available to any radio station in the United States for broadcasting purposes brief
daily reports of authentic news collected by the Press Associations, as well as mak-
ing available to the public through the radio stations news of transcendent im-
portance with the least possible delay.

MIND PROBES

1. The Biltmore Agreement suggests that radio networks placed their economic
well-being above their journalistic responsibilities in 1933. Describe the ways in
which this ordering of economic and journalistic priorities has (or hasn’t) changed
since then.

2. Consider the kinds of legislative proposals the ANPA might have initiated or
supported in 1934 if the broadcasters had refused to go along with the Biltmore
Agreement,
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President Roosevelt's
Message to Congress

S. Doc. 144, 73d Congress, 2d Session
February 26, 1934

Bills to unify jurisdiction over all forms of interstate and foreign com-
munication by wire and radio had been debated in Congress as early as
1929. There was particular concern over the less than diligent job of
regulating the telephone industry being performed by the Interstate
Commerce Commission whose main interest at the time was the rail-
roads.

Soon after assuming office in 1933, President Franklin D. Roose-
velt directed an interdepartmental committee to study the need for
centralized federal regulation of telecommunications. He submitted the
following legislative recommendation after receiving the committee’s
report, soon after which Senator Dill and Congressman Rayburn intro-
duced bills that eventually emerged: with the President’s signature on
June 19, 1934, as Public Law 416 of the 73d Congress—the Communi-
cations Act of 1934. (The Act, as amended to 1983, appears in this
volume as Document £42.)

The only major controversy that arose during congressional con-
sideration of the legislation occurred on the floor of the Senate when
the Wagner-Hatfielc amendment was debated. The amendment would
have directed the Federal Communications Commission to license 25%
of broadcasting facilities to educational and other nongrofit organi-
zations. The broadcasting industry vigorously opposed this proposal,
and § 307 (c) was passed instead as a compromise measure. On January
22, 1935, the FCC recommended against adoption of the proposal con-
tained in § 307(c) (see p. 152) based on its understanding that edu-
cational and other similar groups would be given ample access to
commercial broadcast facilities. This proved not to be the case.
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Congress had lived with the Radio Act of 1927 for 7 years, dur-
ing which broadcasting, especially the networks, had grown by leaps
and bounds. Considering the charges of monopoly and overcommercial-
ization that were made at the time, it may seem strange that Congress
saw fit to make no significant modifications in its regulatory philosophy
and statutory provisions affecting broadcasting in 1934. It should not
appear at all unusual, however, that the prospering radio industry
strongly supported passage of the Communications Act, minus the
Wagner-Hatfield amendment. The status quo of public policy in broad-
casting was preserved when the newly created FCC took office on July
11, 1934.

To the Congress:

I have long felt that for the sake of clarity and effectiveness the relationship of the
Federal Government to certain services known as utilities should be divided into
three fields: Transportation, power, and communications. The problems of transpor-
tation are vested in the Interstate Commerce Commission, and the problems of
power, its development, transmission, and distribution, in the Federal Power Com-
mission,

In the field of communications, however, there is today no single Government
agency charged with broad authority.

The Congress has vested certain authority over certain forms of communi-
cations in the Interstate Commerce Commission, and there is in addition the agency
known as the Federal Radio Commission.

I recommend that the Congress create a new agency to be known as the
Federal Communications Commission, such agency to be vested with the authority
now lying in the Federal Radio Commission and with such authority over communi-
cations as now lies with the Interstate Commerce Commission—the services affected
to be all of those which rely on wires, cables, or radio as a medium of transmission.

It is my thought that a new commission such as I suggest might well be organ-
ized this year by transferring the present authority for the control of communi-
cations of the Radio Commission and the Interstate Commerce Commission. The
new body should, in addition, be given full power to investigate and study the busi-
ness of existing companies and make recommendations to the Congress for addition-
al legislation at the next session.

Franklin D. Roosevelt

The White House
February 26, 1934
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MIND PROBES

1. President Roosevelt was more fond of radio than of the Republican con-
trolled press. How do you think this may have influenced his position on communi-
cations legislation?

2. Trace the development of educational radio from 1920 to 1934. How likely is
it that is problems would have been ameliorated if Congress had passed the
Wagner-Hatfield amendment?

RECOMMENDED READING

FROST, S. E., JR., Education’s Own Stations. Chicago: University of Chicago
Press, 1937. (Reprinted New York: Arno Press, 1971.)

UNITED STATES CONGRESS, SENATE, COMMITTEE ON INTERSTATE COM-
MERCE, Study of Communications by an Interdepartmental Committee.
Washington, D.C.: Government Printing Office, 1934. (Reprinted in John M.
Kittross, ed., Administration of American Telecommunications Policy, Vol. 2.
New York: Arno Press, 1980.)




108

18

“War of the Worlds”

FCC mimeos 30294, 30295, and 30432
October 31-November 7, 1938

By 1938 radio was firmly entrenched as the average American family's
aural conduit to the world of entertainment and news. The audience had
become accustomed to hearing President Roosevelt’s "‘fireside chats,”
up-to-the-minute news bulletins about such events as the trial and exe-
cution of Bruno Hauptmann, and first-person descriptions of the ex-
plosion of the airship Hindenburg and the German occupation of
Austria. For nearly three weeks in September, 1938, America riveted its
collective ear to the radio loudspeaker to listen to commentators such
as CBS' H. V. Kaltenborn describe and analyze the unfolding of the
Munich crisis. England’s Prime Minister Neville Chamberlain momentari-
ly dissipated the threat of war by allowing Adolph Hitler to take over
Czechoslovakia’s Sudententand.

A month later, on October 30, 1938, CBS broadcast the most
memorable radio program of all time, “War of the Worlds"’ performed
on the “Mercury Theatre on the Air,” presided over by the prodigious
23-year-old stage actor, Orson Welles. Howard Koch'’s adaptation of H.
G. Wells’' nineteenth century novel freely deployed certain radio con-
ventions to lend an air of authenticity tc the science-fiction tale. The
"drama’’ included what appeared to be remote pickups of hotel dance
bands interrupted by bogus "bulletins” about meteor-like objects land-
ing in New Jersey and other specifically identified locales. A fictitious
on-the-spot reporter was obliterated on the air by what turned out to
be Martian invaders. Actors playing scientists, military commanders,
and government officials warned the listening audience of the gravity
of the situation as the worsening holocaust was graphically described.
Kenny Delmar, later to be featured as “Senator Claghorn’ on “The
Fred Allen Show,” did a convincing vocal impersonation of President
Roosevelt. It was conservatively estimated that six million people heard
the broadcast. Many of them panicked, though fortunately no one was
killed.
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For Orson Welles the show produced instant fame. For the FCC
the program created a touchy problem concerning program regulation
that had to be handled with sensitivity and restraint, as the following
releases indicate. “War of the Worlds"’ was a gripping demonstration of
radio’s credibility which pointed out the need for the broadcasting
industry to distinguish clearly between fact and fancy in the ensuing
world crisis.

On October 30, 1974, a local radic station in Providence, Rhode
Island, broadcast its own adaptation of “War of the Worlds.”” Com-
plaints from gullible listeners caused the FCC to sanction the station for
failing ‘’to broadcast sufficiently explicit announcements at the proper
times during the program to prevent public alarm or panic.’” [Capital
Cities Communications, Inc., 54 FCC 2d 1035, 1038 (1975).] In 1977
the Swiss Broadcasting Company had to apologize to listeners for airing
an all-too-convincing satire that conveyed the impression that neutron
bombs had killed half a million people in a fictitious East-West con-
frontation in Germany. When in 1982 ABC telecast an evangelical show-
within-a-show, “The Freddy Stone Hour’” contained in the TV movie
“Pray TV,” displaying a fake 800 area code phone number, there were
more than 15,000 attempts to reach the fictitious number.

Yet, American radio broadcasting stations are credited with calm-
ing a distraught public during such real emergencies as the regional
electric power failures of 1965 and 1977. Broadcasting’s believability
remains an asset to be relied upon with discretion by broadcasters and
the audience alike, lest it become a liability.

FOR IMMEDIATE RELEASE Mimeo 30294
October 31, 1938

FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C.

Chairman Frank R. McNinch of the Federal Communications Commission
said today: “I have this morning requested the Columbia Broadcasting Company by
telegraph to forward to the Commission at once a copy of the script and also an
electrical transcription of the ‘War of the Worlds’ which was broadcast last night
and which the press indicates caused widespread excitement, terror and fright. i
shall request prompt consideration of this matter by the Commission.

“I withhold final judgment until later, but any broadcast that creates such
general panic and fear as this one is reported to have done is, to say the least, regret-
table.

“The widespread public reaction to this broadcast, as indicated by the press,
is another demonstration of the power and force of radio and points out again the
serious public responsibility of those who are licensed to operate stations.”
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FOR IMMEDIATE RELEASE Mimeo 30295
October 31, 1938

FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C.

STATEMENT OF COMMISSIONER T.A.M. CRAVEN CONCERNING THE
RADIO DRAMATIZATION OF H.G. WELLS’ “WAR OF THE WORLDS”
AS BROADCAST BY COLUMBIA BROADCASTING SYSTEM ON THE
NIGHT OF OCTOBER 30, 1938

In response to numerous requests for a statement concerning the broadcasting
by the Columbia Broadcasting System of the radio dramatization of H. G. Wells’
book entitled War of the Worlds, 1 am in agreement with the position taken by
Chairman McNinch in this matter.

However, 1 feel that in any action which may be taken by the Commission,
utmost caution should be utilized to avoid the danger of the Commission censoring
what shall or what shall not be said over the radio.

Furthermore, it is my opinion that the Commission should proceed carefully
in order that it will not discourage the presentation by radio of the dramatic arts. It
is essential that we encourage radio to make use of the dramatic arts and the artists
of this country. The public does not want a “spineless” radio.

It is also my opinion that, in any case, isolated instances of poor program serv-
ice do not of necessity justify the revocation of a station’s license, particularly when
such station has an otherwise excellent record of good public service. I do not
include in this category, however, criminal action by broadcasting station licensees.

FOR IMMEDIATE RELEASE Mimeo 30432
November 7, 1938

FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C.

An informal conference was held today between Chairman Frank R. McNinch
of the Federal Communications Commission and Lenox R. Lohr, President of the
National Broadcasting Company, William S. Paley, President of the Columbia Broad-
casting System, and Alfred J. McCosker, Chairman of the Board of the Mutual
Broadcasting System.

Chairman McNinch emphasized that the discussion was necessarily an informal
one; first, because the invitations to the meeting were issued by himself and not by
the Commission, and, second, because neither he nor the Commission as a whole is
attempting to exert any censorship of program content, that being definitely denied
the Commission under the law.
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In the invitation to the heads of the three networks, Mr. McNinch said that he
wanted the informal discussion to center around “the use of the terms ‘flash’ and
‘bulletin’ in news broadcasts, dramatic programs and in advertising messages.”” Chair-
man McNinch felt that there might be developing an indiscriminate use of these
words which could result in misleading or confusing the public.

The three network heads were in agreement that the word “flash” is now
rarely used by any network and Lenox R. Lohr, President of the National Broad-
casting Company, and William S. Paley, President of the Columbia 3roadcasting
System, agreed that it should be restricted to items of unusual importance or inter-
est.

Mr. Alfred J. McCosker, Chairman of the Board of the Mutual Broadcasting
System, also agreed, for his Station WOR, that ““flash” should be restricted to items
of unusual importance or interest and that he would submit this matter along with
other matters covered by this news release to the members of the Mutual Broadcast-
ing System for their consideration. This, he explained, was necessary because of the
autonomous character of the Mutual network, and he had no authority to speak for
the members of that network.

The three network heads saw no reason to alter the present practice in broad-
casting news labeled as “‘bulletins.”

The network heads agreed that the words “flash” and “bulletin” should be
used with great discretion in the dramatization of fictional events, with a view never
to using them where they might cause general alarm. It was believed that this could
be accomplished without greatly weakening the value of the dramatic technique as
such.

Chairman McNinch at the conclusion of the meeting expressed himself to the
conferees as well pleased with what the records showed about actual network prac-
tices and the assurances to guard against any abuses. He said that he would hold
similar informal discussions witk other elements of the industry.

“I greatly appreciate,” said Chairman McNinch, “the spirit of cooperation
shown by the heads of the three networks, and they requested that I express for
them their appreciation of the informality and helpfulness of the conference.”

MIND PROBES

1. How did the meeting that took place between Chairman McNinch and the net-
work heads in 1938 differ from those between Chairman Wiley and the network
heads thirty-six years later? (See p. 71.)

2. At least two alternate hypotheses explain the FCC’s mild action in this in-
stance. Either the Commission initially overestimated public reaction to the program
and backed off when it realized its error, or the Commission felt it lacked the
power to take stronger action than it did. Which hypothesis seems most plausible?
Can you suggest other explanations for the FCC’s handling of this matter?
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3. In 1983 NBC telecast a two-hour drama entitled “Special Bulletin.” It con-
cerned nuclear blackmailers whose atomic device ultimately detonated in Charles-
ton, South Carolina, The drama borrowed many of the conventions of TV news
actualities, attempting to blunt its misperception as reality but advising viewers
some thirty-one times throughout the show of the fictional nature of this rather
convincing drama. Nevertheless, many audience members were alarmed that they
were witnessing the real thing.

Conversely, many TV newscast items are not intended to be taken seriously,
as when the local weatherperson opens an umbrella in the studio, or when a sports
announcer is depicted scoring a basket for the home team. Even serious news
stories are interspersed with entertaining advertising messages.

The question arises whether fact and fiction are so intermingled in contempo-
rary broadcasting as to make one virtually indistinguishable from the other as
perceived by the audience. Are we entering a world of mental “faction” as the
viewer looks to the TV tube for endless diversion, regardless of what is watched, be
it news or non-news?
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Economic Injury

Federal Communications Commission v.
Sanders Brothers Radio Station

309 U.S. 470

March 25, 1940

How much competition should there be in broadcasting? Aside from
prohibiting monopolistic practices, the Communications Act of 1934 is
silent on the question, thus leaving its resolution to the FCC. In exercis-
ing its discretion tc allocate frequencies and issue licenses, the Commis-
sion is free to determine the nature and extent of competition that will
best serve the “public interest, convenience, and necessity."’

This is no easy task. In a broadcasting system almost exclusively
supported by advertising, is the public interest best served by licensing
as many stations as the electromagnetic spectrum can contain, or by
limiting stations to a number determined through economic analysis of
available advertising revenues and estimates of capital costs and operat-
ing expenses? Is the public interest better served by a large number of
competing stations operating on a flimsy financial footing, or by a
smaller number of secure, economically protected stations?

Economic considerations frequently arise when a new station
seeks to enter an existing station’s service area. Broadcasting, after all, is
a business. Business enterprises attempt to keep expenses low and reve-
nues high in order to achieve the goal of maximum profitability. Compe-
tition enlarges the public’s choice of grogram sources, but it tends to
reduce profitability and can even bring about the demise of a station.
Allegations of ““economic injury,” when properly made before the FCC,
can forestall the acvent of additional competition for program material
as well as for audience and advertiser support.

Through the 1930’s the FCC regularly considered economic injury
protests, often resolving them on the basis of an area’s ““need for serv-
ice’’ as illuminated by indicia such as available advertising revenue. A
change of Commission policy late in the decade gave rise to the 1940
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Sanders Brothers decision which upheld the FCC in the case at hand.
The Supreme Court opinion is equivocal; it contains passages support-
ing protectionism and procompetitiveness that have provided grist for
the regulatory mill ever since.

Following this partial vindication of its pesition, the Commission
adopted an increasingly procompetitive stance whereby it consistently
refused to decide economic injury protests until the Court of Appeals
rendered its authoritative interpretation of Sanders Brothers in Carroll
Broadcasting Co. v. FCC, 258 F.2d 440 (D.C. Cir. 1958). Carroll said,
... economic injury to an existing station, while not in and of itself a
matter of moment, becomes important when on the facts it spells
diminution or destruction of service. At that point the element of injury
ceases to be a matter of purely private concern.’” (At 443.)

In the wake of Carrol/ the FCC ingeniously devised a succession
of procedural impediments to the successful mounting of an intra-
medium economic injury protest. The Commission’s application of
strict pleading standards to protestants was upheld in WLVA, /nc, v.
FCC, 459 F.2d 1286 (D.C. Cir. 1972). It appears to be either impossi-
ble or self-defeating to prove economic injury that would diminish or
destroy service. This is because a party seeking a license could replace
the service to the public provided by an incumbent licensee who, in ef-
fect, places his own license on the line by pleading economic injury.

Mr. Justice Roberts delivered the opinion of the Court.

We took this case to resolve important issues of substance and procedure aris-
ing under the Communications Act of 1934, as amended.!

January 20, 1936, the Telegraph Herald, a newspaper published in Dubuque,
Iowa, filed with the petitioner an application for a construction permit to erect a
broadcasting station in that city. May 14, 1936, the respondent, who had for some
years held a broadcasting license for, and had operated, Station WKBB at East
Dubuque, Illinois, directly across the Mississippi River from Dubuque, lowa, applied
for a permit to move its transmitter and studios to the last named city and install its
station there. August 18, 1936, respondent asked leave to intervene in the Telegraph
Herald proceeding, alleging in its petition, inter alia, that there was an insufficiency
of advertising revenue to support an additional station in Dubuque and insufficient
talent to furnish programs for an additional station; that adequate service was being
rendered to the community by Station WKBB and there was no need for any ad-
ditional radio outlet in Dubuque and that the granting of the Telegraph Herald

Y Act of June 19, 1934, c. 652, 48 Stat. 1064; Actof June 5, 1936, c. 511, 49 Stat. 1475;
Act of May 20, 1937, c. 299, 50 Stat. 189, 47 U.S.C. 151, et seq.
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application would not serve the public interest, convenience, and necessity. Inter-
vention was permitted and both applications were set for consolidated hearing.

The respondent and the Telegraph Herald offered evidence in support of their
respective applications. The respondent’s proof showed that its station had operated
at a loss; that the area proposed to be served by the Telegraph Herald was substan-
tially the same as that served by the respondent and that, of the advertisers relied
on to support the Telegraph Herald station, more than half had used the respond-
ent’s station for advertising.

An examiner reported that the application of the Telegraph Herald should be
denied and that of the respondent granted. On exceptions of the Telegraph Herald,
and after oral argument, the broadcasting division of petitioner made an order grant-
ing both applications, reciting that *“public interest, convenience, and necessity
would be served” by such an action. The division promulgated a statement of the
facts and of the grounds of decision, reciting that both applicants were legally,
technically, and financially qualified to undertake the proposed construction and
operation; that there was need in Dubuque and the surrounding territory for the
services of both stations, and that no question of electrical interference between the
two stations was involved. A rehearing was denied and respondent appealed to the
Court of Appeals for the District of Columbia. That court entertained the appeal
and held that one of the issues which the Commission should have tried was that of
alleged economic injury to the respondent’s station by the establishment of an ad-
ditional station and that the Commission had erred in failing to make findings on
that issue. It decided that, in the absence of such findings, the Commission’s action
in granting the Telegraph Herald permit must be set aside as arbitrary and ca-
Ppricious.

The petitioner’s contentions are that under the Communications Act eco-
nomic injury to a competitor is not a ground for refusing a broadcasting license and
that, since this is so, the respondent was not a person aggrieved, or whose interests
were adversely affected, by the Commission’s action, within the meaning of §
402(b) of the Act which authorizes appeals from the Commission’s orders.

The respondent asserts that the petitioner in argument below contented itself
with the contention that the respondent had failed to produce evidence requiring a
finding of probable economic injury to it. It is consequently insisted that the pe-
titioner is not in a position here to defend its failure to make such findings on the
ground that it is not required by the Act to consider any such issue. By its petition
for rehearing in the court below, the Commission made clear its position as now
advanced. The decision of the court below, and the challenge made in petition for
rehearing and here by the Commission, raise a fundamental question as to the
function and power of the Commission and we think that, on the record, it is open
here.

2Sanders Brothers Radio Station v. Federal Communications Commission. 70 App. D.C.
297;106 F.2d 321.
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First. We hold that resulting economic injury to a rival station is not, in and
of itself, and apart from considerations of public convenience, interest, or necessity,
an element the petitioner must weigh, and as to which it must make findings, in
passing on an application for a broadcasting license.

Section 307(a) of the Communications Act directs that “the Commission, if
public convenience, interest, or necessity will be served thereby, subject to the limi-
tations of this Act, shall grant to any applicant therefor a station license provided
for by this Act.” This mandate is given meaning and contour by the other provisions
of the statute and the subject matter with which it deals.® The Act contains no ex-
press command that in passing upon an application the Commission must consider
the effect of competition with an existing station. Whether the Commission should
consider the subject must depend upon the purpose of the Act and the specific pro-
visions intended to effectuate that purpose.

The genesis of the Communications Act and the necessity for the adoption of
some such regulatory measure is a matter of history. The number of available radio
frequencies is limited. The attempt by a broadcaster to use a given frequency in dis-
regard of its prior use by others, thus creating confusion and interference, deprives
the public of the full benefit of radio audition. Unless Congress had exercised its
power over interstate commerce to bring about allocation of available frequencies
and to regulate the employment of transmission equipment the result would have
been an impairment of the effective use of these facilities by anyone. The funda-
mental purpose of Congress in respect of broadcasting was the allocation and regu-
lation of the use of radio frequencies by prohibiting such use except under license.

In contradistinction to communication by telephone and telegraph, which the
Communications Act recognizes as a common carrier activity and regulates accord-
ingly in analogy to the regulation of rail and other carriers by the Interstate Com-
merce Commission,* the Act recognizes that broadcasters are not common carriers
and are not to be dealt with as such.® Thus the Act recognizes that the field of
broadcasting is one of free competition. The sections dealing with broadcasting
demonstrate that Congress has not, in its regulatory scheme, abandoned the princi-
ple of free competition, as it has done in the case of the railroads,® in respect of
which regulation involves the suppression of wasteful practices due to competition,
the regulation of rates and charges, and other measures which are unnecessary if free
competition is to be permitted.

An important element of public interest and convenience affecting the issue
of a license is the ability of the licensee to render the best practicable service to the
community reached by his broadcasts. That such ability may be assured the Act

3 Radio Commission v. Nelson Bros. Co., 289 U.S. 266, 285.
*See Title I §§ 201-221, 47 U.S.C. §§ 201-221.
SSee § 3(h), 47 U.S.C. § 153(h).

6Compare Texas & Pacific Ry. v. Gulf, C. & S.F. Ry. Co., 270 U.S. 266, 277; Chicago
Junction Case, 264 U.S. 258.
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contemplates inquiry by the Commission, inter alia, into an applicant’s financial
qualifications to operate the proposed station.”

But the Act does not essay to regulate the business of the licensee. The Com-
mission is given no supervisory control of the programs, of business management or
of policy. In short, the broadcasting field is open to anyone, provided there be an
available frequency over which he can broadcast without interference to others, if
he shows his competency, the adequacy of his equipment, and financial ability to
make good use of the assigned channel.

The policy of the Act is clear that no person is to have anything in the nature
of a property right as a result of the granting of a license. Licenses are limited to a
maximum of three years’ duration, may be revoked, and need not be renewed. Thus
the channels presently occupied remain free for a new assignment to another
licensee in the interest of the listening public.

Plainly it is not the purpose of the Act to protect a licensee against compe-
tition but to protect the public. Congress intended to leave competition in the busi-
ness of broadcasting where it found it, to permit a licensee who was not interfering
electrically with other broadcasters to survive or succumb according to his ability to
make his programs attractive to the public.

This is not to say that the question of competition between a proposed station
and one operating under an existing license is to be entirely disregarded by the Com-
mission, and, indeed, the Commission’s practice shows that it does not disregard
that question. It may have a vital and important bearing upon the ability of the
applicant adequately to serve his public; it may indicate that both stations—the
existing and the proposed—will go under, with the result that a portion of the listen-
ing public will be left without adequate service; it may indicate that, by a division
of the field, both stations will be compelled to render inadequate service. These mat-
ters, however, are distinct from the consideration that, if a license be granted,
competition between the licensee and any other existing station may cause eco-
nomic loss to the latter. If such economic loss were a valid reason for refusing a
license this would mean that the Commission’s function is to grant a monopoly in
the field of broadcasting, a result which the Act itself expressly negatives,® which
Congress would not have contemplated without granting the Commission powers of
control over the rates, programs, and other activities of the business of broadcasting.

We conclude that economic injury to an existing station is not a separate and
independent element to be taker: into consideration by the Commission in determin-
ing whether it shall grant or withhold a license.

Second. 1t does not follow that, because the licensee of a station cannot
resist the grant of a license to another, on the ground that the resulting competition
may work economic injury to him, he has no standing to appeal from an order of
the Commission granting the application.

See § 308(b), 47 U.S.C. § 308(b).
8See §311,47 U.S.C. § 311, relating to unfair competition and monopoty.
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Section 402(b) of the Act provides for an appeal to the Court of Appeals of
the District of Columbia (1) by an applicant for a license or permit, or (2) “by any
other person aggrieved or whose interests are adversely affected by any decision of
the Commission granting or refusing any such application.”

The petitioner insists that as economic injury to the respondent was not a
proper issue before the Commission it is impossible that § 402(b) was intended to
give the respondent standing to appeal, since absence of right implies absence of
remedy. This view would deprive subsection (2) of any substantial effect.

Congress had some purpose in enacting § 402(b) (2). It may have been of the
opinion that one likely to be financially injured by the issue of a license would be
the only person having a sufficient interest to bring to the attention of the appellate
court errors of law in the action of the Commission in granting the license. It is
within the power of Congress to confer such standing to prosecute an appeal.’

We hold, therefore, that the respondent had the requisite standing to appeal
and to raise, in the court below, any relevant question of law in respect of the order
of the Commission.

Third. Examination of the findings and grounds of decision set forth by the
Commission discloses that the findings were sufficient to comply with the require-
ments of the Act in respect of the public interest, convenience, or necessity involved
in the issue of the permit. In any event, if the findings were not as detailed upon
this subject as might be desirable, the attack upon them is not that the public inter-
est is not sufficiently protected but only that the financial interests of the respond-
ent have not been considered. We find no reason for abrogating the Commission’s
order for lack of adequate findings.

Fourth. The respondent here renews a contention made in the Court of Ap-
peals to the effect that the Commission used as evidence certain data and reports in
its files without permitting the respondent, as intervenor before the Commission,
the opportunity of inspecting them. The Commission disavows the use of such ma-
terial as evidence in the cause and the Court of Appeals has found the disavowal
veracious and sufficient. We are not disposed to disturb its conclusion.

The judgment of the Court of Appeals is Reversed.

Mr. Justice McReynolds took no part in the decision of this case.

MIND PROBES

1. Station WKBB operated at a loss. Why would Sanders Brothers want to con-
tinue operating a money-losing station?

9Compzu'e Interstate Commerce Commission v. Oregon-Washington R. Co., 288 U.S. 14,
23-25.
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2. In this decision the Court says that the Communications *“Act recognizes that
the field of broadcasting is one of free competition,” and that “the Act does not
essay to regulate the business of the licensee.” Some interpret this as an absolute
prohibition of FCC regulation of nontechnical aspects of broadcasting. Is this inter-
pretation valid when the quoted extracts are viewed in the context of the surround-
ing language? Explain your view.

RELATED READING

JONES, WILLIAM K., Cases and Materials on Electronic Mass Media: Radio, Tele-
vision and Cable (2nd ed.). Minegla, N.Y.: Foundation Press, 1979.
KAHN, FRANK J., “Economic Injury and the Public Interest,” Federal Communi-
cations Bar Journal 23:3(1969), 182-201.
, “Regulation of Intramedium ‘Economic Injury’ by the FCC,” Journal
of Broadcasting, 13:3 (Summer 1969), 221-40.
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The Mayflower Doctrine

In the Matter of The Mayflower Broadcasting
Corporation and The Yankee Network, Inc.
(WAAB)

8 FCC 333, 338

January 16, 1941

Many broadcasters took to the air in the 192C’s in order to voice their
own views. Such licensees regarded their stations as personal soapboxes
just as newspaper publishers did in an earlier era. This trend faded as
broadcasting developed into an advertiser-supported business operation
more interested in avoiding controversy and making money than in
spreading ideas. The number of radio stations broadcasting the editorial
views of management was small in the 1930’s, but stations WAAB and
WNAC in Boston, both licensed to John Shepard 111’s Yankee Network,
were among them for a time.

In 1939, WAAB's license renewal application became consolidated
in a hearing with the mutually exclusive application of the Mayflower
Broadcasting Corporation for a permit to construct a station using
WAAB's frequency. One of Mayflower's owners was Lawrence Flynn, a
former Yankee Network employee who had complained to the FCC
about his ex-employer’s editorializing.

In 1940 the FCC proposed to dismiss Mayflower's application be-
cause the new applicant had made misrepresentations to the FCC and
was not financially qualified to be a licensee. The Commission also
moved to renew WAAB's license without mentioning the editorials that
had stopped more than a year before. But Mayflower successfully
pressed the Commission to reconsider the case in light of WAAB's past
editorializing. The FCC's final decision, reprinted below, changed noth-
ing for Mayflower, but it did contain wording that licensees interpreted
as an absolute ban on editorializing.

Why was this administrative fiat never subjected to a court test?
Certainly WAAB, which had won its battle for license renewal, was un-
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likely to appeal. Even if it had, its legal standing to protest the FCC
prohibition against editorials was dubious since it had voluntarily dis-
continued the practice. This reflected the attitude of the industry at
large; even the 1939 NAB Code discouraged editorializing and the sale
of time for “presentation of controversial views.”” The broadcasters, in
any case, had more significant matters on their minds as the chain
broadcasting proceeding was grinding through its final stages before the
Commission.

The subsequent entry of America into World War |l precluded
broadcaster concern about the ban of a practice in which few engaged.
The desire to dissent on the air was remote as the industry lent itself to
the harmonious spirit of the war effort through 1945. It wasn‘t until
the issuance of the ‘“Blue Book’’ a year later (see Document 22) that
the broadcasting industry became agitated about editorializing. The
“Mayflower Doctrine’ effectively discouraged broadcast editorials until
the FCC issued its “Fairness Doctrine” in 1949. (See Document 23.)

‘DECISION AND ORDER

These proceedings were instituted upon the filing by The Mayflower Broadcasting
Corporation of an application for a construction permit to authorize a new radio-
broadcast station at Boston, Mass., to operate on the frequency 1410 kilocycles
with power of 500 watts night and 1 kilowatt day, unlimited time. These are the
facilities now assigned to Station WAAB, Boston, Mass. The Commission designated
this application for hearing along with the applications of The Yankee Network, Inc.
(licensee of Station WAAB) for renewal of licenses for this station’s main and aux-
liary transmitters. The hearing was held in Boston, Mass., during November 1939.
On May 31, 1940, the Commission issued proposed findings of fact and conclusions
proposing to deny the application of The Mayflower Broadcasting Corporation and
to grant the applications of The Yankee Network, Inc., for renewal of licenses. Ex-
ceptions to the proposed findings and conclusions were filed by Mayflower Broad-
casting Corporation and at its request oral argument was held on July 25, 1940,
with The Yankee Network, Inc., participating. Due to the absence of a quorum of
the Commission at that time, the case was reargued before the full Commission by
counsel for both parties on September 26, 1940.

In its proposed findings the Commission concluded that The Mayflower
Broadcasting Corporation was not shown to be financially qualified to construct
and operate the proposed station and, moreover, that misrepresentations of fact
were made to the Commission in the application. After careful consideration of the
applicant’s exceptions and of the oral arguments presented, the Commission is un-
able to change these conclusions. The proposed findings and conclusions as to the
application of The Mayflower Broadcasting Corporation will therefore, be adopted
and made final.
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More difficult and less easily resolvable questions are, however, presented by
the applications for renewal of The Yankee Network, Inc. The record shows with-
out contradiction that beginning early in 1937 and continuing through September
1938, it was the policy of Station WAAB to broadcast so-called editorials from time
to time urging the election of various candidates for political office or supporting
one side or another of various questions in public controversy. In these editorials,
which were delivered by the editor-in-chief of the station’s news service, no pretense
was made at objective, impartial reporting. It is clear—indeed the station seems to
have taken pride in the fact—that the purpose of these editorials was to win public
support for some person or view favored by those in control of the station.

No attempt will be made here to analyze in detail the large number of broad-
casts devoted to editorials. The material in the record has been carefully considered
and compels the conclusion that this licensee during the period in question, has
revealed a serious misconception of its duties and functions under the law. Under
the American system of broadcasting it is clear that responsibiility for the conduct
of a broadcast station must rest initially with the broadcaster. It is equally clear
that with the limitations in frequencies inherent in the nature of radio, the public
interest can never be served by a dedication of any broadcast facility to the sup-
port of his own partisan ends. Radio can serve as an instrument of democracy only
when devoted to the communication of information and the exchange of ideas
fairly and objectively presented. A truly free radio cannot be used to advocate the
causes of the licensee. It cannot be used to support the candidacies of his friends. It
cannot be devoted to the support of principles he happens to regard most favorably.
In brief, the broadcaster cannot be an advocate.

Freedom of speech on the radio must be broad enough to provide full and
equal opportunity for the presentation to the public of all sides of public issues. In-
deed, as one licensed to operate in a public domain the licensee has assumed the
obligation of presenting all sides of important public questions, fairly, objectively
and without bias. The public interest—not the private—is paramount. These require-
ments are inherent in the conception of public interest set up by the Communi-
cations Act as the criterion of regulation. And while the day to day decisions
applying these requirements are the licensee’s responsibility, the ultimate duty to
review generally the course of conduct of the station over a period of time and to
take appropriate action thereon is vested in the Commission.

Upon such a review here, there can be no question that The Yankee Network,
Inc., in 1937 and 1938 continued to operate in contravention of these principles.
The record does show, however, that, in response to a request of the Commission
for details as to the conduct of the station since September 1938, two affidavits
were filed with the Commission by John Shepard 3d, president of The Yankee Net-
work, Inc. Apparently conceding the departures from the requirements of public
interest by the earlier conduct of the station, these affidavits state, and they are un-
contradicted, that no editorials have been broadcast over Station WAAB since
September 1938 and that it is not intended to depart from this uninterrupted poli-
cy. The station has no editorial policies. In the affidavits there is further a descrip-
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tion of the station’s procedure for handling news items and the statement is made
that since September 1938 “no attempt has ever been or will ever be made to color
or editorialize the news received” through usual sources. In response to a question
from the bench inquiring whether the Commission should rely on these affidavits in
determining whether to renew the licenses, counsel for The Yankee Network, Inc.,
stated at the second argument, ‘‘There are absolutely no reservations whatsoever, or
mental reservations of any sort, character, or kind with reference to those affidavits.
They mean exactly what they say in the fullest possible amplification that the Com-
mission wants to give to them.”

Relying upon these comprehensive and unequivocal representations as to the
future conduct of the station and in view of the loss of service to the public in-
volved in the deletion of this station, it has been concluded to grant the applications
for renewal. Should any future occasion arise to examine into the conduct of this
licensee, however, the Commission will consider the facts developed in this record
in its review of the activities as a whole. . . .

MIND PROBES

1. If this decision had been appealed, do you think the FCC would have been up-
held? Cite the statutory provisions and judicial precedents supporting your view.

2. Describe the ways in which WAAB might have continued to influence public
opinion over the air without editorializing or violating the station’s representations
to the FCC.

RELATED READING

UNITED STATES CONGRESS, SENATE, COMMITTEE ON COMMERCE, The
FCC's Actions and the Broadcasters’ Operations in Connection with the Com-
mission’s Fairness Doctrine. Staff report for the Subcommittee on Communi-
cations [by Robert Lowe], 90th Congress, 2d Session. Washington, D.C.:
Government Printing Office, 1968.
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The Network Case

National Broadcasting Co., Inc., et al. v. United
States et al.

319 U.S. 190

May 10, 1943

A network provides programs and advertising revenues to its affiliated
stations. Without networks, broadcasting in a vast country like the
United States would not be a national communications medium.
Network operations began as early as 1923 in America. The National
Broadcasting Company originated in 1926, followed by the Columbia
Broadcasting System in 1927 and the Mutual Broadcasting System in
1934. Throughout the "golden age” of radio in the 1930’s and 1940°s
networks were as potent a force in the broadcasting industry as they are
in television today.

In the late 1930's the FCC became concemed about the power of
radio networks, especially NBC and CBS, whose affiliation contracts
hampered the ability of station licensees to program as they saw fit and
threatened the very structure of the competitive broadcasting system
envisaged by Congress. The Commission was particularly anxious to end
NBC's simultaneous operation of two networks, the Red and the Blue,
a situation that had arisen as a result of the American Telephone and
Telegraph Company’s departure from active broadcasting in 1926 (see
Document 5). The Red and Blue networks tended to counterprogram
against one another, giving NBC a decided competitive advantage over
CBS and MBS.

One important outcome of the FCC's chain broadcasting investi-
gation and subsequent rulemaking was the corporate separation of the
two networks in 1941, followed by the sale of the Blue Network in
1943 to Edward J. Noble, licensee of WMCA in New York City (which
he sold) and chairman of the board of the Life Savers Corporation. In
1945 Noble's network was renamed the American Broadcasting Compa-
ny. More than 20 years later, with the power of network radio on the
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wane, ABC was granted a waiver of the very rule that brought about its
creation, when it commenced operating four specialized radio networks.
[See 11 FCC 2d 163 (1967).]

This key Supreme Court decision on which the Justices were
divided (the vote was five to two) upheld the Commission’s authority
to issue regulations pertaining to business arrangements between net-
works and their affiliates. Aside from its treatment of the central issue
of the regulation of competition, Justice Frankfurter’s opinion is note-
worthy for its examination of the legislative history of radio law and its
clarification of the relationship between “public interest, convenience,
and necessity’’ and freedom of speech in broadcasting.

What are perhaps the most misinterpreted words in the judicial
history of broadcast regulation appear in this case. The majority opinion
states, “But the Act does not restrict the Commission merely to super-
vision of the [radio] traffic. It puts upon the Commission the burden
of determining the composition of that traffic.” Many readers of this
part of the decision have taken this to mean that the Court was approv-
ing FCC dictation of program content. In context, however, these two
sentences simply say that the Commission has the authority to select
licensees as well as to “supervise’” them. ‘‘Traffic” in the Court’s analogy
refers to licensees, not to programs.

No decision of the Court has had as much influence on public
policy in broadcasting as the ““Network” case. By upholding the consti-
tutionality of the Communications Act and stating that the Act confers
broad, though elastically enumerated (*‘not niggardly but expansive”)
powers, the High Court provided a precedent that has been used ever
since to ratify discretionary actions by the FCC within its scope of
authority.

Networking in television proved to be as natural a part of broad-
casting as it had been during radio’s era of supremacy. But the limited
number of desirable VHF channel assignments and the vastly greater
expense of producing programs for TV made the networks a more domi-
nant force than they ever had been prior to the ascendancy of television.
Attempts to establish a viable fourth national commercia TV network
have thus far failed for lack of enough VHF affiliates.

Since 1959 the FCC has applied more and more rules to TV net-
works in order to moderate their anti-competitive influence. For ex-
ample, it is illegal for a TV station to option its time to a network; each
network show must be individually “‘cleared’” with every affiliate that
chooses to carry it. Nevertheless, the economics of television station
operation creates a '/ ‘practical reliance’” on the networks for most
programming, and ABC, CBS, and NBC have responded to the stations’
need by making available an increasing supply of network programs.

By the late 1960’s the dominance of the TV netwotks as program
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suppliers had reduced the flow of non-network first-run syndicated
shows to a trickle. In 1970 the FCC attempted to encourage ‘‘the de-
velopment of independent program sources” to benefit unaffiliated,
affiliated, and UHF stations (23 FCC 2d 382, 395) by issuing rules re-
ducing network programming during prime time, prohibiting domestic
syndication by networks, and preventing networks from acquiring a fi-
nancial interest in programs produced by others for non-network exhi-
bition. These rules were upheld in Mt. Mansfield Television, Inc. v.
Federal Communications Commission, 442 F.2d 470 (2d Cir. 1971).
The original “‘prime time access rule’” (PTAR |) was modified in 1974
{44 FCC 2d 1081), but court action delayed implementation of PTAR 11
[National Association of Independent Television Producers and Distri-
butors et al. v. FCC, 502 F.2d 249 (2d Cir. 1974)], whereupon the
Commission developed PTAR Il [60 FCC 2d 829 (1975), affirmed by
516 F.2d 526 (2d Cir. 1975)] which became effective with the 1975-
1976 TV season. PTAR Il is similar to PTAR | with the addition of
exemptions for such network programs as documentaries, children’s
shows, and live sports coverage that unpredictably runs over into prime
time.

PTAR helped to revive the syndication field, but the typical TV
viewer noticed little change on the home screen. It does not matter to
the public if a game show reaches the local station through a network
or through an independent distributor. Therefore, while the diversity of
program sources was increased by PTAR, the diversity of programming
remained virtually unchanged. TV stations that had formerly opposed
PTAR came to favor its retention, for their profits improved under the
rule.

A renewed testament to the power of the TV networks emerged
in 1977 when the FCC responded to a petition for rule making sub-
mitted by the Westinghouse Broadcasting Campany by instituting a
comprehensive inquiry into network TV programming practices and
policies {62 FCC 2d 548), the first such investigation in two decades. Its
network inquiry staff report, issued three years later, pointed in the
direction of expanded competition and opportunities to compete for
the networks. In 1982 the FCC proposed to repeal the domestic syndi-
cation and financial interest rules.

Meanwhile the need to closely regulate radio networks diminished
with the vast increase in the number of AM and FM stations and with
the reduced reliance on networks for radio programs in the wake of TV's
dominance as a mass medium since the early 1950’s. In 1977 the FCC
repealed all of the radio chain regulations upheld by the Courtin 1943
except the “territorial exclusivity’’ rule. The Cammission accompanied
this action with a policy statement cautioning against the restrictive
station-network practices formerly prohibited by rule. Radio network-
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ing has proliferated in recent years, thanks to reduced station inter-
connection costs made possible through communication satellite
distribution.

Mr. Justice Frankfurter delivered the opinion of the Court.

In view of our dependence upon regulated private enterprise in discharging
the far-reaching réle which radio plays in our society, a somewhat detailed expo-
sition of the history of the present controversy and the issues which it raises is ap-
propriate.

_These suits were brought on October 30, 1941, to enjoin the enforcement of
the Chain Broadcasting Regulations promulgated by the Federal Communications
Commission on May 2, 1941, and amended on October 11, 1941, We held last Term
in Columbia System v. United States, 316 U.S. 407, and National Broadcasting Co.
v. United States, 316 U.S. 447, that the suits could be maintained under § 402(a)
of the Communications Act of 1934, 48 Stat. 1093, 47 U.S.C. § 40X(a) (incorpo-
rating by reference the Urgent Deficiencies Act of October 22, 1913, 38 Stat. 219,
28 U.S.C. § 47), and that the decrees of the District Court dismissing the suits for
want of jurisdiction should therefore be reversed. On remand the District Court
granted the Government’s motions for summary judgment and dismissed the suits
on the merits. 47 F. Supp. 940. The cases are now here on appeal. 28 US.C. § 47.
Since they raise substantially the same issues and were argued together, we shall
deal with both cases in a single opinion.

On March 18, 1938, the Commission undertook a comprehensive investigation
to determine whether special regulations applicable to radio stations engaged in
chain broadcasting' were required in the “public interest, convenience, or necessi-
ty.” The Commission’s order directed that inquiry be made, inter alia, in the follow-
ing specific matters: the number of stations licensed to or affiliated with networks,
and the amount of station time used or controlled by networks; the contractual
rights and obligations of stations under their agreements with networks; the scope
of network agreements containing exclusive affiliation provisions and restricting the
network from affiliating with other stations in the same area; the rights and obli-
gations of stations with respect to network advertisers; the nature of the program
service rendered by stations licensed to networks; the policies of networks with
respect to character of programs, diversification, and accommodation to the par-
ticular requirements of the areas served by the affiliated stations; the extent to
which affiliated stations exercise control over programs, advertising contracts, and

Chain broadcasting is defined in § 3 (p) of the Communications Act. of 1934 as the
“simultaneous broadcasting of an identical program by two or more connected stations.” In
actual practice, programs are transmitted by wire, usually leased telephone lines, from their
point of origin to each station in the network for simultaneous broadcast over the air.
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related matters; the nature and extent of network program duplication by stations
serving the same area; the extent to which particular networks have exclusive cover-
age in some areas; the competitive practices of stations engaged in chain broadcast-
ing; the effect of chain broadcasting upon stations not licensed to or affiliated with
networks; practices or agreements in restraint of trade, or in furtherance of mo-
nopoly, in connection with chain broadcasting; and the scope of concentration of
control over stations, locally, regionally, or nationally, through contracts, common
ownership, or other means.

On April 6, 1938, a committee of three Commissioners was designated to
hold hearings and make recommendations to the full Commission. This committee
held public hearings for 73 days over a period of six months, from November 14,
1938, to May 19, 1939. Order No. 37, announcing the investigation and specifying
the particular matters which would be explored at the hearings, was published in
the Federal Register, 3 Fed. Reg. 637, and copies were sent to every station licensee
and network organization. Notices of the hearings were also sent to these parties.
Station licensees, national and regional networks, and transcription and recording
companies were invited to appear and give evidence. Other persons who sought to
appear were afforded an opportunity to testify. 96 witnesses were heard by the
committee, 45 of whom were called by the national networks. The evidence covers
27 volumes, including over 8,000 pages of transcript and more than 700 exhibits.
The testimony of the witnesses called by the national networks fills more than
6,000 pages, the equivalent of 46 hearing days.

The committee submitted a report to the Commission on June 12, 1940, stat-
ing its findings and recommendations. Thereafter, briefs on behalf of the networks
and other interested parties were filed before the full Commission, and on Novem-
ber 28, 1940, the Commission issued proposed regulations which the parties were
requested to consider in the oral arguments held on December 2 and 3, 1940, These
proposed regulations dealt with the same matters as those covered by the regulations
eventually adopted by the Commission. On January 2, 1941, each of the national
networks filed a supplementary brief discussing at length the questions raised by
the committee report and the proposed regulations.

On May 2, 1941, the Commission issued its Report on Chain Broadcasting,
setting forth its findings and conclusions upon the matters explored in the investi-
gation, together with an order adopting the Regulations here assailed. Two of the
seven members of the Commission dissented from this action. The effective date of
the Regulations was deferred for 90 days with respect to existing contracts and
arrangements of network-operated stations, and subsequently the effective date was
thrice again postponed. On August 14, 1941, the Mutual Broadcasting Company
petitioned the Commission to amend two of the Regulations. In considering this
petition the Commission invited interested parties to submit their views. Briefs were
filed on behalf of all of the national networks, and oral argument was had before
the Commission on September 12, 1941. And on October 11, 1941, the Commis-
sion (again with two members dissenting) issued a Supplemental Report, together
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with an order amending three Regulations. Simultaneously, the effective date of the
Regulations was postponed until November 15, 1941, and provision was made for
further postponements from time to time if necessary to permit the orderly adjust-
ment of existing arrangements. Since October 30, 1941, when the present suits were
filed, the enforcement of the Regulations has been stayed either voluntarily by the
Commission or by order of court.

Such is the history of the Chain Broadcasting Regulations. We turn now to
the Regulations themselves, illumined by the practices in the radio industry dis-
closed by the Commission’s investigation. The Regulations, which the Commission
characterized in its Report as “the expression of the general policy we will follow in
exercising our licensing power,” are addressed in terms to station licensees and appli-
cants for station licenses. They provide, in general, that no licenses shall be granted
to stations or applicants having specified relationships with networks. Each Regu-
lation is directed at a particular practice found by the Commission to be detrimental
to the “public interest,” and we shall consider them seriatim. In doing so, however,
we do not overlook the admonition of the Commission that the Regulations as well
as the network practices at which they are aimed are interrelated:

In considering above the network practices which necessitate the regulations
we are adopting, we have taken each practice singly, and have shown that
even in isolation each warrants the regulation addressed to it. But the various
practices we have considered do not operate in isolation; they form a com-
pact bundle or pattern, and the effect of their joint impact upon licensees
necessitates the regulations even more urgently than the effect of each taken
singly. (Report, p. 75.)

The Commission found that at the end of 1938 there were 660 commercial
stations in the United States, and that 341 of these were affiliated with national net-
works. 135 stations were affiliated exclusively with the National Broadcasting
Company, Inc., known in the industry as NBC, which operated two national net-
works, the “Red” and the “Blue.” NBC was also the licensee of 10 stations, includ-
ing 7 which operated on so-called clear channels with the maximum power available,
50 Kilowatts; in addition, NBC operated S other stations, 4 of which had power of
50 kilowatts, under management contracts with their licensees. 102 stations were
affiliated exclusively with the Columbia Broadcasting System, Inc., which was also
the licensee of 8 stations, 7 of which were clear-channel stations operating with
power of 50 kilowatts. 74 stations were under exclusive affiliation with the Mutual
Broadcasting System, Inc. In addition, 25 stations were affiliated with both NBC
and Mutual, and 5 with both CBS and Mutual. These figures, the Commission noted,
did not accurately reflect the relative prominence of the three companies, since the
stations affiliated with Mutual were, generally speaking, less desirable in frequency,
power, and coverage. It pointed out that the stations affiliated with the national
networks utilized more than 97% of the total night-time broadcasting power of all
the stations in the country. NBC and CBS together controlled more than 85% of the
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total night-time wattage, and the broadcast business of the three national network
companjes amounted to almost half of the total business of all stations in the
United States. '

The Commission recognized that network broadcasting had played and was
continuing to play an important part in the development of radio.

The growth and development of chain broadcasting [it stated}, found its
impetus in the desire to give widespread coverage to programs which other-
wise would not be heard beyond the reception area of a single station. Chain
broadcasting makes possible a wider reception for expensive entertainment
and cultural programs and also for programs of national or regional signifi-
cance which would otherwise have coverage only in the locality of origin.
Furthermore, the access to greatly enlarged audiences made possible by chain
broadcasting has been a strong incentive to advertisers to finance the produc-
tion of expensive programs. ... But the fact that the chain broadcasting
method brings benefits and advantages to both the listening public and to
broadcast station licensees does not mean that the prevailing practices and
policies of the networks and their outlets are sound in all respects, or that
they should not be altered. The Commission’s duty under the Communi-
cations Act of 1934 is not only to see that the public receives the advantages
and benefits of chain broadcasting, but also, so far as its powers enable it, to
see that practices which adversely affect the ability of licensees to operate in
the public interest are eliminated. (Report, p. 4.)

The Commission found that eight network abuses were amenable to correc-
tion within the powers granted it by Congress:

Regulation 3.101—Exclusive affiliation of station. The Commission found
that the network affiliation agreements of NBC and CBS customarily contained a
provision which prevented the station from broadcasting the programs of any other
network. The effect of this provision was to hinder the growth of new networks, to
deprive the listening public in many areas of service to which they were entitled,
and to prevent station licensees from exercising their statutory duty of determining
which programs would best serve the needs of their community. The Commission
observed that in areas where all the stations were under exclusive contract to either
NBC or CBS, the public was deprived of the opportunity to hear programs presented
by Mutual. To take a case cited in the Report: In the fall of 1939 Mutual obtained
the exclusive right to broadcast the World Series baseball games. It offered this pro-
gram of outstanding national interest to stations throughout the country, including
NBC and CBS affiliates in communities having no other stations. CBS and NBC im-
mediately invoked the “exclusive affiliation” clauses of their agreements with these
stations, and as a result thousands of persons in many sections of the country were
unable to hear the broadcasts of the games.

Restraints having this effect [the Commission observed], are to be con-
demned as contrary to the public interest irrespective of whether it be as-
sumed that Mutual programs are of equal, superior, or inferior quality. The
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important consideration is that station licensees are denied freedom to choose
the programs which they believe best suited to their needs; in this manner the
duty of astation licensee to operate in the public interest is defeated. . . . Our
conclusion is that the disadvantages resulting from these exclusive arrange-
ments far outweigh any advantages. A licensee station does not operate in the
public interest when it enters into exclusive arrangements which prevent it
from giving the public the best service of which it is capable, and which, by
closing the door of opportunity in the network field, adversely affects the pro-
gram structure of the entire industry. (Report, pp. 52, 57.)

Accordingly, the Commission adopted Regulation 3.101, providing as follows:

No license shall be granted to a standard broadcast station having any con-
tract, arrangement, or understanding, express or implied, with a network
organization under which the station is prevented or hindered from, or penal-
ized for, broadcasting the programs of any other network organization.

Regulation 3.102—Territorial exclusivity. The Commission found another
type of “exclusivity” provision in network affiliation agreements whereby the net-
work bound itself not to sell programs to any other station in the same area. The
effect of this provision, designed to protect the affiliate from the competition of
other stations serving the same territory, was to deprive the listening public of many
programs that might otherwise be available. If an affiliated station rejected a net-
work program, the “territorial exclusivity” clause of its affiliation agreement pre-
vented the network from offering the program to other stations in the area. For
example, Mutual presented a popular program, known as “The American Forum of
the Air,” in which prominent persons discussed topics of general interest. None of
the Mutual stations in the Buffalo area decided to carry the program, and a Buffalo
station not affiliated with Mutual attempted to obtain the program for its listeners.
These efforts failed, however, on account of the “territorial exclusivity” provision
in Mutual’s agreements with its outlets. The result was that this program was not
available to the people of Buffalo.

The Commission concluded that

It is not in the public interest for the listening audience in an area to be
deprived of network programs not carried by one station where ather stations
in that area are ready and willing to broadcast the programs. 1t is as much
against the public interest for a network affiliate to enter into a contractual
arrangement which prevents another station from carrying a network pro-
gram as it would be for it to drown out that program by electrical interfer-
ence. (Report, p. 59.)

Recognizing that the “territorial exclusivity”” clause was unobjectionable in so
far as it sought to prevent duplication of programs in the same area, the Commis-
sion limited itself to the situations in which the clause impaired the ability of the
licensee to broadcast available programs. Regulation 3.102, promulgated to remedy
this particular evil, provides as follows:
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No license shall be granted to a standard broadcast station having any con-
tract, arrangement, or understanding, express or implied, with a network
organization which prevents or hinders another station serving substantially
the same area from broadcasting the network’s programs not taken by the
former station, or which prevents or hinders another station serving a sub-
stantially different area from broadcasting any program of the network organ-
ization. This regulation shall not be construed to prohibit any contract,
arrangement, or understanding between a station and a network organization
pursuant to which the station is granted the first call in its primary service area
upon the programs of the network organization.

Regulation 3.103—Term of affiliation. The standard NBC and CBS affili-
ation contracts bound the station for a period of five years, with the network having
the exclusive right to terminate the contracts upon one year’s notice. The Commis-
sion, relying upon § 307(d) of the Communications Act of 1934, under which no
license to operate a broadcast station can be granted for a longer term than three
years, found the five-year affiliation term to be contrary to the policy of the Act:

Regardless of any changes that may occur in the economic, political, or social
life of the Nation or of the community in which the station is located, CBS
and NBC affiliates are bound by contract to continue broadcasting the net-
work programs of only one network for 5 years. The licensee is so bound
even though the policy and caliber of programs of the network may deterio-
rate greatly. The future necessities of the station and of the community are
not considered. The station licensee is unable to follow his conception of the
public interest until the end of the 5-year contract. (Report, p. 61.)

The Commission concluded that under contracts binding the affiliates for five years,
“stations become parties to arrangements which deprive the public of the improved
service it might otherwise derive from competition in the network field; and that a
station is not operating in the public interest when it so limits its freedom of ac-
tion.” (Report, p. 62.) Accordingly, the Commission adopted Regulation 3.103:

No license shall be granted to a standard broadcast station having any con-
tract, arrangement, or understanding, express or implied, with a network
organization which provides, by original term, provisions for renewal, or
otherwise for the affiliation of the station with the network organization for
a period longer than two years:? Provided, That a contract, arrangement, or
understanding for a period up to two years, may be entered into within 120
days prior to the commencement of such period.

Regulation 3.104—0Option time. The Commission found that network affili-
ation contracts usually contained so-called network optional time clauses. Under
these provisions the network could upon 28 days’ notice call upon its affiliates to

2Station licenses issued by the Commission normally last two years. Section 3.34 of the
Commission’s Rules and Regulations governing Standard and High-Frequency Broadcast Sta-
tions, as amended October 14, 1941.
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carry a commercial program during any of the hours specified in the agreement as
“network optional time.” For CBS affiliates “network optional time” meant the
entire broadcast day. For 29 outlets of NBC on the Pacific Coast, it also covered the
entire broadcast day; for substantially all of the other NBC affiliates, it included 8%
hours on weekdays and 8 hours on Sundays. Mutual’s contracts with about half of
its affiliates contained such a provision, giving the network optional time for 3 or 4
hours on weekdays and 6 hours on Sundays.

In the Commission’s judgment these optional time provisions, in addition to
imposing serious obstacles in the path of new networks, hindered stations in de-
veloping a local program service. The exercise by the networks of their options over
the station’s time tended to prevent regular scheduling of local programs at desirable
hours. The Commission found that

shifting a local commercial program may seriously interfere with the efforts
of a [local] sponsor to build up a regular listening audience at a definite hour,
and the long-term advertising contract becomes a highly dubious project. This
hampers the efforts of the station to develop local commercial programs and
affects adversely its ability to give the public good program service. . . . A sta-
tion licensee must retain sufficient freedom of action to supply the program
and advertising needs of the local community. Local program service is a vital
part of community life. A station should be ready, able, and willing to serve
the needs of the local community by broadcasting such outstanding local
events as community concerts, civic meetings, local sports events, and other
programs of local consumer and social interest. We conclude that national net-
work time options have restricted the freedom of station licensees and
hampered their efforts to broadcast local commercial programs, the programs
of other national networks, and national spct transcriptions. We believe that
these considerations far outweigh any suppased advantages from ‘‘stability”
of network operations under time options. We find that the optioning of time
by licensee stations has operated against the public interest. (Report, pp. 63,
65.)

The Commission undertook to preserve the advantages of option time, as a
device for “stabilizing” the industry, without unduly impairing the ability of local
stations to develop local program service. Regulation 3.104 called for the modifi-
cation of the option-time provision in three respects: the minimum notice period
for exercise of the option could not be less than 56 days; the number of hours
which could be optioned was limited; and specific restrictions were placed upon
exercise of the option to the disadvantage of other networks. The text of the Regu-
lation follows:

No license shall be granted to a standard broadcast station which options for
network programs any time subject to call on less than 56 days’ notice,
or more time than a total of three hours within each of four segments of the
broadcast day, as herein described. The broadcast day is divided into 4 seg-
ments, as follows: 8:00 a.m. to 1:00 p.m.; 1:00 p.m. to 6:00 p.m.; 6:00 p.m.
to 11:00 p.m.; 11:00 p.m. to 8:00 a.m. Such options may not be exclusive as
against other network organizations and may not prevent or hinder the sta-
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tion from optioning or selling any or all of the time covered by the option, or
other time, to other network organizations.

Regulation 3.105—Right to reject programs. The Commission found that
most network affiliation contracts contained a clause defining the right of the sta-
tion to reject network commercial programs. The NBC contracts provided simply
that the station “may reject a network program the broadcasting of which would
not be in the public interest, convenience, or necessity.” NBC required a licensee
who rejected a program to ‘‘be able to support his contention that what he has
done has been more in the public interest than had he carried on the network pro-
gram.” Similarly, the CBS contracts provided that if the station had “reasonable
objection to any sponsored program or the product advertised thereon as not being
in the public interest, the station may, on 3 weeks’ prior notice thereof to Columbia,
refuse to broadcast such program, unless during such notice period such reasonable
objection of the station shall be satisfied.”

While seeming in the abstract to be fair, these provisions, according to the
Commission’s finding, did not sufficiently protect the “public interest.”” As a practi-
cal matter, the licensee could not determine in advance whether the broadcasting of
any particular network program would or would not be in the public interest.

It is obvious that from such skeletal information [as the networks submitted
to the stations prior to the broadcasts] the station cannot determine in ad-
vance whether the program is in the public interest, nor can it ascertain wheth-
er or not parts of the program are in one way or another offensive. In practice,
if not in theory, stations affiliated with networks have delegated to the net-
works a large part of their programming functions. In many instances, more-
over, the network further delegates the actual production of programs to
advertising agencies. These agencies are far more than mere brokers or inter-
mediaries between the network and the advertiser. To an ever-increasing
extent, these agencies actually exercise the function of program production.
Thus it is frequently neither the station nor the network, but rather the
advertising agency, which determines what broadcast programs shall contain.
Under such circumstances, it is especially important that individual stations,
if they are to operate in the public interest, should have the practical oppor-
tunity as well as the contractual right to reject network programs. . . .

It is the station, not the network, which is licensed to serve the public inter-
est. The licensee has the duty of determining what programs shall be broad-
cast over his station’s facilities, and cannot lawfully delegate this duty or
transfer the control of his station directly to the network or indirectly to an
advertising agency. He cannot lawfully bind himself to accept programs in
every case where he cannot sustain the burden of proof that he has a better
program. The licensee is obliged to reserve to himself the final decision as to
what programs will best serve the public interest. We conclude that a licensee
is not fulfilling his obligations to operate in the public interest, and is not
operating in accordance with the express requirements of the Communications
Act, if he agrees to accept programs on any basis other than his own reason-
able decision that the programs are satisfactory. (Report, pp. 39, 66.)

The Commission undertook in Regulation 3.105 to formulate the obligations
of licensees with respect to supervision over programs:
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No license shall be granted to a standard broadcast station having any con-
tract, arrangement, or understanding, express or implied, with a network
organization which (a), with respect to programs offered pursuant to an affili-
ation contract, prevents or hinders the station from rejecting or refusing
network programs which the station reasonably believes to be unsatisfactory
or unsuitable; or which (b), with respect to network programs so offered or
already contracted for, prevents the station from rejecting or refusing any
program which, in its opinion, is contrary to the public interest, or from substi-
tuting a program of outstanding local or national importance.

Regulation 3.106—Network ownership of stations. The Commission found
that NBC, in addition to its network operations, was the licensee of 10 stations, 2
each in New York, Chicago, Washington, and San Francisco, 1 in Denver, and 1 in
Cleveland. CBS was the licensee of 8 stations, 1 in each of these cities: New York,
Chicago, Washington, Boston, Minneapolis, St. Louis, Charlotte, and Los Angeles.
These 18 stations owned by NBC and CBS, the Commission observed, were among
the most powerful and desirable in the country, and were permanently inaccessible
to competing networks.

Competition among networks for these facilities is nonexistent, as they are
completely removed from the network-station market. It gives the network
complete control over its policies. This “bottling-up’ of the best facilities has
undoubtedly had a discouraging effect upon the creation and growth of new
networks. Furthermore, common ownership of network and station places
the network in a position where its interest as the owner of certain stations
may conflict with its interest as a network organization serving affiliated sta-
tions. In dealings with advertisers, the network represents its own stations in
a proprietary capacity and the affiliated stations in something akin to an
agency capacity. The danger is present that the network organization will give
preference to its own stations at the expense of its affiliates. (Report, p. 67.)

The Commission stated that if the question had arisen as an original matter,
it might well have concluded that the public interest required severance of the busi-
ness of station ownership from that of network operation. But since substantial
business interests have been formed on the basis of the Commission’s continued
tolerance of the situation, it was found inadvisable to take such a drastic step. The
Commission concluded, however, that “the licensing of two stations in the same
area to a single network organization is basically unsound and contrary to the pub-
lic interest,” and that it was also against the “public interest” for network organi-
zations to own stations in areas where the available facilities were so few or of such
unequal coverage that competition would thereby be substantially restricted. Recog-
nizing that these considerations called for flexibility in their application to particular
situations, the Commission provided that “networks will be given full opportunity,
on proper application for new facilities or renewal of existing licenses, to call to
our attention any reasons why the principle should be modified or held inapplica-
ble.” (Report, p. 68.) Regulation 3.106 reads as follows:

No license shall be granted to a network organization, or to any person di-
rectly or indirectly controlled by or under common control with a network
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organization, for more than one standard broadcast station where one of the
stations covers substantially the service area of the other station, or for any
standard broadcast station in any locality where the existing standard broad-
cast stations are so few or of such unequal desirability (in terms of coverage,
power, frequency, or other related matters) that competition would be sub-
stantially restrained by such licensing.

Regulation 3.107—Dual network operation. This regulation provides that:
“No license shall be issued to a standard broadcast station affiliated with a network
organization which maintains more than one network: Provided, That this regu-
lation shall not be applicable if such networks are not operated simultaneously, or if
there is no substantial overlap in the territory served by the group of stations com-
prising each such network.” In its Supplemental Report of October 11, 1941, the
Commission announced the indefinite suspension of this regulation. There is no
occasion here to consider the validity of Regulation 3.107, since there is no immedi-
ate threat of its enforcement by the Commission.

Regulation 3.108—Control by networks of station rates. The Commission
found that NBC’s affiliation contracts contained a provision empowering the net-
work to reduce the station’s network rate, and thereby to reduce the compensation
received by the station, if the station set a lower rate for non-network national ad-
vertising than the rate established by the contract for the network programs. Under
this provision the station could not sell time to a national advertiser for less than it
would cost the advertiser if he bought the time from NBC. In the words of NBC’s
vice-president, “This means simply that a national advertiser should pay the same
price for the station whether he buys it through one source or another source. It
means that we do not believe that our stations should go into competition with our-
selves.” (Report, p. 73.)

The Commission concluded that “it is against the public interest for a station
licensee to enter into a contract with a network which has the effect of decreasing
its ability to compete for national business. We believe that the public interest will
best be served and listeners supplied with the best programs if stations bargain freely
with national advertisers.” (Report, p. 75.) Accordingly, the Commission adopted
Regulation 3.108, which provides as follows:

No license shall be granted to a standard broadcast station having any con-
tract, arrangement, or understanding, express or implied, with a network
organization under which the station is prevented or hindered from, or penal-
ized for, fixing or altering its rates for the sale of broadcast time for other
than the network’s programs.

The appellants attack the validity of these Regulations along many fronts.
They contend that the Commission went beyond the regulatory powers conferred
upon it by the Communications Act of 1934; that even if the Commission were
authorized by the Act to deal with the matters comprehended by the Regulations,
its action is nevertheless invalid because the Commission misconceived the scope of
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the Act, particularly § 313 which deals with the application of the anti-trust laws
to the radio industry; that the Regulations are arbitrary and capricious; that if the
Communications Act of 1934 were construed to authorize the promulgation of the
Regulations, it would be an unconstitutional delegation of legislative power; and
that, in any event, the Regulations abridge the appellants’ right of free speech in
violation of the First Amendment. We are thus called upon to determine whether
Congress has authorized the Commission to exercise the power asserted by the
Chain Broadcasting Regulations, and if it has, whether the Constitution forbids the
exercise of such authority.

Federal regulation of radio® begins with the Wireless Ship Act of June 24,
1910, 36 Stat. 629, which forbade any steamer carrying or licensed to carry fifty
or more persons to leave any American port unless equipped with efficient apparatus
for radio communication, in charge of a skilled operator. The enforcement of this
legislation was entrusted to the Secretary of Commerce and Labor, who was in
charge of the administration of the marine navigation laws. But it was not until
1912, when the United States ratified the first international radio treaty, 37 Stat.
1565, that the need for general regulation of radio communication became urgent.
In order to fulfill our obligations under the treaty, Congress enacted the Radio Act
of August 13, 1912, 37 Stat. 302. This statute forbade the operation of radio appa-
ratus without a license from the Secretary of Commerce and Labor; it also allocated
certain frequencies for the use of the Government, and imposed restrictions upon
the character of wave emissions, the transmission of distress signals, and the like.

The enforcement of the Radio Act of 1912 presented no serious problems
prior to the World War. Questions of interference arose only rarely because there
were more than enough frequencies for all the stations then in existence. The war
accelerated the development of the art, however, and in 1921 the first standard
broadcast stations were established. They grew rapidly in number, and by 1923
there were several hundred such stations throughout the country. The Act of 1912
had not set aside any particular frequencies for the use of private broadcast sta-
tions; consequently, the Secretary of Commerce selected two frequencies, 750 and
833 kilocycles, and licensed all stations to operate upon one or the other of these
channels. The number of stations increased so rapidly, however, and the situation
became so chaotic, that the Secretary, upon the recommendation of the National
Radio Conferences which met in Washington in 1923 and 1924, established a policy
of assigning specified frequencies to particular stations. The entire radio spectrum
was divided into numerous bands, each allocated to a particular kind of service. The
frequencies ranging from 550 to 1500 kilocycles (96 channels in all, since the
channels were separated from each other by 10 kilocycles) were assigned to the

3The history of federal regulation of radio communication is summarized in Herring and
Gross, Telecommunications (1936) 239-86; Administrative Procedure in Government Agencies,
Monograph of the Attorney General’s Committee on Administrative Procedure, Sen. Doc. No.
186, 76th Cong., 3d Sess., Part 3, dealing with the Federal Communications Commission, pp.
82-84; 1 Socolow, Law of Radio Broadcasting (1939) 38-61; Donovan, Origin and Develop-
ment of Radio Law (1930).
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standard broadcast stations. But the problems created by the enormously rapid
development of radio were far from solved. The increase in the number of channels
was not enough to take care of the constantly growing number of stations. Since
there were more stations than available frequencies, the Secretary of Commerce
attempted to find room for everybody by limiting the power and hours of operation
of stations in order that several stations might use the same channel. The number of
stations multiplied so rapidly, however, that by November, 1925, there were almost
600 stations in the country, and there were 175 applications for new stations. Every
channel in the standard broadcast band was, by that time, already occupied by at
least one station, and many by several. The new stations could be accommodated
only by extending the standard broadcast band, at the expense of the other types
of services, or by imposing still greater limitations upon time and power. The
National Radio Conference which met in November, 1925, opposed both of these
methods and called upon Congress to remedy the situation through legislation.

The Secretary of Commerce was powerless to deal with the situation. It had
been held that he could not deny a license to an otherwise legally qualified appli-
cant on the ground that the proposed station would interfere with existing private
or Government stations. Hoover v. Intercity Radio Co., 52 App. D.C. 339,286 F.
1003. And on April 16, 1926, an Illinois district court held that the Secretary had
no power to impose restrictions as to frequency, power, and hours of operation,
and that a station’s use of a frequency not assigned to it was not a violation of the
Radio Act of 1912. United States v. Zenith Radio Corp., 12 F.2d 614. This was
followed on July 8, 1926, by an opinion of Acting Attorney General Donovan that
the Secretary of Commerce had no power, under the Radio Act of 1912, to regu-
late the power, frequency or hours of operation of stations. 35 Ops. Atty. Gen.
126. The next day the Secretary of Commerce issued a statement abandoning all his
efforts to regulate radio and urging that the stations undertake self-regulation.

But the plea of the Secretary went unheeded. From July, 1926, to February
23, 1927, when Congress enacted the Radio Act of 1927, 44 Stat. 1162, almost
200 new stations went on the air. These new stations used any frequencies they
desired, regardless of the interference thereby caused to others. Existing stations
changed to other frequencies and increased their power and hours of operation at
will. The result was confusion and chaos. With everybody on the air, nobody could
be heard. The situation became so intolerable that the President in his message of
December 7, 1926, appealed to Congress to enact a comprehensive radio law:

Due to the decisions of the courts, the authority of the department {of Com-
merce] under the law of 1912 has broken down; many more stations have
been operating than can be accommodated within the limited number of wave
lengths available; further stations are in course of construction; many stations
have departed from the scheme of allocations set down by the department,
and the whole service of this most important public function has drifted into
such chaos as seems likely, if not remedied, to destroy its great value. I most
urgently recommend that this legislation should be speedily enacted. (H. Doc.
483, 69th Cong., 2d Sess., p. 10.)
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The plight into which radio fell prior to 1927 was attributable to certain basic
facts about radio as a means of communication—its facilities are limited; they are
not available to all who may wish to use them; the radio spectrum simply is not
large enough to accommodate everybody. There is a fixed natural limitation upon
the number of stations that can operate without interfering with one another.*
Regulation of radio was therefore as vital to its development as traffic control was
to the development of the automobile. In enacting the Radio Act of 1927, the first
comprehensive scheme of control over radio communication, Congress acted upon
the knowledge that if the potentialities of radio were not to be wasted, regulation
was essential.

The Radio Act of 1927 created the Federal Radio Commission, composed of
five members, and endowed the Commission with wide licensing and regulatory
powers. We do not pause here to enumerate the scope of the Radio Act of 1927
and of the authority entrusted to the Radio Commission, for the basic provisions of
that Act are incorporated in the Communications Act of 1934, 48 Stat. 1064,
47 US.C. § 151 et seq., the legislation immediately before us. As we noted in
Federal Communications Comm'n v. Pottsville Broadcasting Co., 309 U.S. 134,137,

In its essentials the Communications Act of 1934 [so far as its provisions re-
lating to radio are concerned] derives from the Federal Radio Act of 1927.
... By this Act Congress, in order to protect the national interest involved in
the new and far-reaching science of broadcasting, formulated a unified and
comprehensive regulatory system for the industry. The common factors in
the administration of the various statutes by which Congress had supervised
the different modes of communication led to the creation, in the Act of 1934,
of the Communications Commission. But the objectives of the legislation
have remained substantially unaltered since 1927.

Section 1 of the Communications Act states its “purpose of regulating inter-
state and foreign commerce in communication by wire and radio so as to make
available, so far as possible, to all the people of the United States a rapid, efficient,
Nation-wide, and world-wide wire and radio communication service with adequate
facilities at reasonable charges.” Section 301 particularizes this general purpose with
respect to radio:

It is the purpose of this Act, among other things, to maintain the control of
the United States over all the channels of interstate and foreign radio trans-
mission; and to provide for the use of such channels, but not the ownership
thereof, by persons for limited periods of time, under licenses granted by
Federal authority, and no such license shall be construed to create any right,
beyond the terms, conditions, and periods of the license.

“See Morecroft, Principles of Radio Communication (3d ed. 1933) 355-402; Terman,
Radio Engineering (2d ed. 1937) 593-645.
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To that end a Commission composed of seven members was created, with broad
licensing and regulatory powers.
Section 303 provides:

Except as otherwise provided in this Act, the Commission from time to time,
as public convenience, interest, or necessity requires, shall—

(a) Classify radio stations;

(b) Prescribe the nature of the service to be rendered by each class of
licensed stations and each station within any class;. . .

(f) Make such regulations not inconsistent with law as it may deem
necessary to prevent interference between stations and to carry
out the provisions of this Act . . .;

(g) Study new uses for radio, provide for experimental uses of fre-
quencies, and generally encourage the larger and more effective use
of radio in the public interest;. ..

(i) Have authority to make special regulations applicable to radio sta-
tions engaged in chain broadcasting; . . .

(r) Make such rules and regulations and prescribe such restrictions and
conditions, not inconsistent with law, as may be necessary to carry
out the provisions of this Act. . ..

The criterion governing the exercise of the Commission’s licensing power is
the “public interest, convenience, or necessity.” § § 367(a)(d), 309(a), 310, 312. In
addition, § 307(b) directs the Commission that

In considering applications for licenses, and modifications and renewals there-
of, when and insofar as there is demand for the same, the Commission shall
make such distribution of licenses, frequencies, hours of operation, and of
power among the several States and communities as to provide a fair, efficient,
and equitable distribution of radio service to each of the same.

The Act itself establishes that the Commission’s powers are not limited to the
engineering and technical aspects of regulation of radio communication. Yet we are
asked to regard the Commission as a kind of traffic officer, policing the wave lengths
to prevent stations from interfering with each other. But the Act does not restrict
the Commission merely to supervision of the traffic. It puts upon the Commission
the burden of determining the composition of that traffic. The facilities of radio are
not large enough to accommodate all who wish to use them. Methods must be de-
vised for choosing from among the many who apply. And since Congress itself could
not do this, it committed the task to the Commission.

The Commission was, however, not left at large in performing this duty. The
touchstone provided by Congress was the “public interest, convenience, or necessi-
ty,” a criterion which “is as concrete as the complicated factors for judgment in
such a field of delegated authority permit.” Federal Communications Comm’n v.
Pottsville Broadcasting Co., 309 U.S. 134, 138. “This criterion is not to be inter-
preted as setting up a standard so indefinite as to confer an unlimited power.
Compare New York Central Securities Co. v. United States, 287 U.S. 12, 24. The
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requirement is to be interpreted by its context, by the nature of radio transmission
and reception, by the scope, character and quality of services . ..” Federal Radio
Comm'n v. Nelson Bros. Co., 289 US. 266, 285.

The “‘public interest™ to be served under the Communications Act is thus the
interest of the listening public in “the larger and more effective use of radio.”
§ 303(g). The facilities of radio are limited and therefore precious; they cannot be
left to wasteful use without detriment to the public interest. “An important element
of public interest and convenience affecting the issue of a license is the ability of
the licensee to render the best practicable service to the community reached by his
broadcasts.” Federal Communications Comm'n v. Sanders Radio Station, 309 U.S.
470, 475. The Commission’s licensing function cannot be discharged, therefore,
merely by finding that there are no technological objections to the granting of a
license. If the criterion of “public interest” were limited to such matters, how could
the Commission choose between two applicants for the same facilities, each of
whom is financially and technically qualified to operate a station? Since the very
inception of federal regulation of radio, comparative considerations as to the serv-
ices to be rendered have governed the application of the standard of “public inter-
est, convenience, or necessity.” See Federal Communications Comm’n v. Pottsville
Broadcasting Co., 309 US. 134,138 n. 2.

The avowed aim of the Communications Act of 1934 was to secure the maxi-
mum benefits of radio to all the people of the United States. To that end Congress
endowed the Communications Commission with comprehensive powers to promote
and realize the vast potentialities of radio. Section 303(g) provides that the Com-
mission shall “‘generally encourage the larger and more effective use of radio in the
public interest”; subsection (i) gives the Commission specific *‘authority to make
special regulations applicable to radio stations engaged in chain broadcasting”; and
subsection (r) empowers it to adopt “such rules and regulations and prescribe such
restrictions and conditions, not inconsistent with law, as may be necessary to carry
out the provisions of this Act.”

These provisions, individually and in the aggregate, preclude the notion that
the Commission is empowered to deal only with technical and engineering impedi-
ments to the “‘larger and more effective use of radio in the public interest.” We can-
not find in the Act any such restriction of the Commission’s authority. Suppose, for
example, that a community can, because of physical limitations, be assigned only
two stations. That community might be deprived of effective service in any one of
several ways. More powerful stations in nearby cities might blanket out the signals
of the local stations so that they could not be heard at all. The stations might
interfere with each other so that neither could be clearly heard. One station might
dominate the other with the power of its signal. But the community could be
deprived of good radio service in ways less crude. One man, financially and techni-
cally qualified, might apply for and obtain the licenses of both stations and present
a single service over the two stations, thus wasting a frequency otherwise available
to the area. The language of the Act does not withdraw such a situation from the
licensing and regulatory powers of the Commission, and there is no evidence that
Congress did not mean its broad language to carry the authority it expresses.
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In essence, the Chain Broadcasting Regulations represent a particularization
of the Commission’s conception of the “public interest” sought to be safeguarded
by Congress in enacting the Communications Act of 1934. The basic consideration
of policy underlying the Regulations is succinctly stated in its Report:

With the number of radio channels limited by natural factors, the public inter-
est demands that those who are entrusted with the available channels shall
make the fullest and most effective use of them. If a licensee enters into a
contract with a network organization which limits his ability to make the best
use of the radio facility assigned him, he is not serving the public interest. . . .
The net effect [of the practices disclosed by the investigation] has been that
broadcasting service has been maintained at a level below that possible under
a system of free competition. Having so found, we would be remiss in our
statutory duty of encouraging “the larger and more effective use of radio in
the public interest” if we were to grant licenses to persons who persist in
these practices. (Report, pp. 81, 82.)

We would be asserting our personal views regarding the effective utilization of
radio were we to deny that the Commission was entitled to find that the large public
aims of the Communications Act of 1934 comprehend the considerations which
moved the Commission in promulgating the Chain Broadcasting Regulations. True
enough, the Act does not explicitly say that the Commission shall have power to
deal with network practices found inimical to the public interest. But Congress was
acting in a field of regulation which was both new and dynamic. “Congress moved
under the spur of a widespread fear that in the absence of governmental control the
public interest might be subordinated to monopolistic domination in the broadcast-
ing field.” Federal Communications Comm'n v. Pottsville Broadcasting Co., 309
U.S. 134, 137. In the context of the developing problems to which it was directed,
the Act gave the Commission not niggardly but expansive powers. It was given a
comprehensive mandate to “encourage the larger and more effective use of radio in
the public interest,” if need be, by making “special regulations applicable to radio
stations engaged in chain broadcasting.” § 303(g)(i).

Generalities unrelated to the living problems of radio communication of
course cannot justify exercises of power by the Commission. Equally so, generalities
empty of all concrete considerations of the actual bearing of regulations promul-
gated by the Commission to the subject-matter entrusted to it, cannot strike down
exercises of power by the Commission. While Congress did not give the Commission
unfettered discretion to regulate all phases of the radio industry, it did not frustrate
the purposes for which the Communications Act of 1934 was brought into being
by attempting an itemized catalogue of the specific manifestations of the general
problems for the solution of which it was establishing a regulatory agency. That
would have stereotyped the powers of the Commission to specific details in regu-
lating a field of enterprise the dominant characteristic of which was the rapid pace
of its unfolding. And so Congress did what experience had taught it in similar at-
tempts at regulation, even in fields where the subject-matter of regulation was far
less fluid and dynamic than radio. The essence of that experience was to define
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broad areas for regulation and to establish standards for judgment adequately re-
lated in their application to the problems to be solved.

For the cramping construction of the Act pressed upon us, support cannot be
found in its legislative history. The principal argument is that § 303(i), empowering
the Commission *‘to make special regulations applicable to radio stations engaged in
chain broadcasting,” intended to restrict the scope of the Commission’s powers to
the technical and engineering aspects of chain broadcasting. This provision comes
from § 4(h) of the Radio Act of 1927. It was introduced into the legisiation as a
Sznate committee amendment to the House bill. (H. R. 9971, 69th Cong., 1st Sess.)
This amendment originally read as follows:

(C) The Commission, from time to time, as public convenience, interest, or
necessity requires, shall— . ..

(j) When stations are connected by wire for chain broadcasting, determine
the power each station shall use and the wave lengths to be used during the
time stations are so connected and so operated, and make all other regu-
lations necessary in the interest of equitable radio service to the listeners in
the communities or areas affected by chain broadcasting.

The report of the Senate Committee on Interstate Commerce, which sub-
mitted this amendment, stated that under the bill the Commission was given “com-
plete authority . . . to control chain broadcasting.” Sen. Rep. No. 772, §9th Cong.,
Ist Sess., p. 3. The bill as thus amended was passed by the Senate, and then sent to
conference. The bill that emerged from the conference committee, and which be-
came the Radio Act of 1927, phrased the amendment in the general terms now
contained in § 303(i) of the 1934 Act: the Commission was authorized “to make
special regulations applicable to radio stations engaged in chain broadcasting.” The
conference reports do not give any explanation of this particular change in phras-
ing, but they do state that the jurisdiction conferred upon the Commission by the
conference bill was substantially identical with that conferred by the bill passed by
the Senate. See Sen. Doc. No. 200, 69th Cong., 2d Sess., p. 17; H. Rep. 1886, 69th
Cong., 2d Sess., p. 17. We agree with the District Court that in view of this legis-
fative history, § 303(i) cannot be construed as no broader than the first clause of
the Senate amendment, which limited the Commission’s authority to the technical
and engineering phases of chain broadcasting. There is no basis for assuming that
the conference intended to preserve the first clause, which was of limited scope, by
agreeing upon a provision which was broader and more comprehensive than those it
supplanted.®

5In the course of the Senate debates on the conference report upon the bill that became
the Radio Act of 1927, Senator Dill, who was in charge of the bill, said: “While the commission
would have the power under the general terms of the bill, the bill specifically sets out as one of
the special powers of the commission the right to make specific regulations for governing chain
broadcasting. As to creating a monopoly of radio in this country, let me say that this bill
absolutely protects the public, so far as it can protect them, by giving the commission full
power to refuse a license to anyone who it believes will not serve the public interest, conven-
fence, or necessity. It specifically provides that any corporation guilty of monapoly shall not
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A totally different source of attack upon the Regulations is found in § 311
of the Act, which authorizes the Commission to withhold licenses from persons con-
victed of having violated the anti-trust laws. Two contentions are made—first, that
this provision puts considerations relating to competition outside the Commission’s
concern before an applicant has been convicted of monopoly or other restraints of
trade, and second, that, in any event, the Commission misconceived the scope of its
powers under § 311 in issuing the Regulations. Both of these contentions are un-
founded. Section 311 derives from § 13 of the Radio Act of 1927, which expressly
commanded, rather than merely authorized, the Commission to refuse a license to
any person judicially found guilty of having violated the anti-trust laws. The change
in the 1934 Act was made, in the words of Senator Dill, the manager of the legis-
lation in the Senate, because “it seemed fair to the committee to do that.” 78 Cong.
Rec. 8825. The Commission was thus permitted to exercise its judgment as to
whether violation of the anti-trust laws disqualified an applicant from operating a
station in the “public interest.” We agree with the District Court that “The neces-
sary implication from this [amendment in 1934] was that the Commission might
infer from the fact that the applicant had in the past tried to monopolize radio, or
had engaged in unfair methods of competition, that the disposition so manifested
would continue and that if it did it would make him an unfit licensee.” 47 F. Supp.
940, 944,

That the Commission may refuse to grant a license to persons adjudged guilty
in a court of law of conduct in violation of the anti-trust laws certainly does not
render irrelevant consideration by the Commission of the effect of such conduct
upon the “public interest, convenience, or necessity.”” A licensee charged with prac-
tices in contravention of this standard cannot continue to hold his license merely
because his conduct is also in violation of the anti-trust laws and he has not yet
been proceeded against and convicted. By clarifying in § 311 the scope of the
Commission’s authority in dealing with persons convicted of violating the anti-
trust laws, Congress can hardly be deemed to have limited the concept of “public
interest” so as to exclude all considerations relating to monopoly and unreasonable
restraints upon commerce. Nothing in the provisions or history of the Act lends sup-
port to the inference that the Commission was denied the power to refuse a license
to a station not operating in the “public interest,” merely because its misconduct
happened to be an unconvicted violation of the anti-trust laws.

only not receive a license but that its license may be revoked; and if after a corporation has re-
ceived its license for a period of three years it is then discovered and found to be guilty of mo-
nopoly, its license will be revoked. . .. In addition to that, the bill contains a provision that no
license may be transferred from one owner to another without the written consent of the com-
mission, and the commission, of course, having the power to protect against a monopoly, must
give such protection. I wish to state further that the only way by which monopolies in the radio
business can secure control of radio here, even for a limited period of time, will be by the com-
mission becoming servile to them. Power must be lodged somewhere, and I myself am unwilling
to assume in advance that the commission proposed to be created will be servile to the desires
and demands of great corporations of this country.” 68 Cong. Rec. 2881.
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Alternatively, it is urged that the Regulations constitute an ultra vires attempt
by the Commission to enforce the anti-trust laws, and that the enforcement of the
anti-trust laws is the province not of the Commission but of the Attorney General
and the courts. This contention misconceives the basis of the Commission’s action.
The Commission’s Report indicates plainly enough that the Commission was not at-
tempting to administer the anti-trust laws:

The prohibitions of the Sherman Act apply to broadcasting. This Commission,
although not charged with the duty of enforcing that law, should administer
its regulatory powers with respect to broadcasting in the light of the purposes
which the Sherman Act was designed to achieve. . .. While many of the net-
work practices raise serious questions under the antitrust laws, our jurisdiction
does not depend on a showing that they do in fact constitute a violation of
the antitrust laws. It is not our function to apply the antitrust laws as such. It
is our duty, however, to refuse licenses or renewals to any person who engages
or proposes to engage in practices which will prevent either himself or other
licensees or both from making the fullest use of radio facilities. This is the
standard of public interest, convenience or necessity which we must apply to
all applications for licenses and renewals. . . . We do not predicate our juris-
diction to issue the regulations on the ground that the network practices vio-
late the antitrust laws. We are issuing these regulations because we have found
that the network practices prevent the maximum utilization of radio facilities
in the public interest. (Report, pp. 46, 83,83 n. 3.)

We conclude, therefore, that the Communications Act of 1934 authorized the
Commission to promulgate regulations designed to correct the abuses disclosed by
its investigation of chain broadcasting. There remains for consideration the claim
that the Commission’s exercise of such authority was unlawful.

The Regulations are assailed as “arbitrary and capricious.” If this contention
means that the Regulations are unwise, that they are not likely to succeed in ac-
complishing what the Commission intended, we can say only that the appellants
have selected the wrong forum for such a plea. What was said in Board of Trade v.
United States, 314 U.S. 534, 548, is relevant here: “We certainly have neither
technical competence nor legal authority to pronounce upon the wisdom of the
course taken by the Commission.” Qur duty is at an end when we find that the ac-
tion of the Commission was based upon findings supported by evidence, and was
made pursuant to authority granted by Congress. It is not for us to say that the
“public interest” will be furthered or retarded by the Chain Broadcasting Regu-
lations. The responsibility belcngs to the Congress for the grant of valid legislative
authority and to the Commission for its exercise.

It would be sheer dogmatism to say that the Commission made out no case
for its allowable discretion in formulating these Regulations. Its long investigation
disclosed the existences of practices which it regarded as contrary to the *““public
interest.”” The Commission knew that the wisdom of any action it took would have
to be tested by experience:
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We are under no illusion that the regulations we are adopting will solve all
questions of public interest with respect to the network system of program
distribution. . .. The problems in the network field are interdependent, and
the steps now taken may perhaps operate as a partial solution of problems not
directly dealt with at this time. Such problems may be examined again at
some future time after the regulations here adopted have been given a fair
trial. (Report, p. 88.)

The problems with which the Commission attempted to deal could not be solved at
once and for all time by rigid rules-of-thumb. The Commission therefore did not
bind itself inflexibly to the licensing policies expressed in the Regulations. In each
case that comes before it the Commission must still exercise an ultimate judgment
whether the grant of a license would serve the “public interest, convenience, or
necessity.” If time and changing circumstances reveal that the “public interest” is
not served by application of the Regulations, it must be assumed that the Commis-
sion will act in accordance with its statutory obligations.

Since there is no basis for any claim that the Commission failed to observe
procedural safeguards required by law, we reach the contention that the Regulations
should be denied enforcement on constitutional grounds. Here, as in New York
Central Securities Corp. v. United States, 287 U.S. 12, 24-25, the claim is made
that the standard of “public interest” governing the exercise of the powers dele-
gated to the Commission by Congress is so vague and indefinite that, if it be con-
strued as comprehensively as the words alone permit, the delegation of legislative
authority is unconstitutional. But, as we held in that case, “It is a mistaken assump-
tion that this is a mere general reference to public welfare without any standard to
guide determinations. The purpose of the Act, the requirements it imposes, and the
context of the provision in question show the contrary.” Ibid. See Federal Radio
Comm’n v. Nelson Bros. Co., 289 U.S. 266, 285; Federal Communications Comm’n
v. Pottsville Broadcasting Co., 309 U.S. 134, 137-38. Compare Panama Refining
Co. v. Ryan, 293 U.S. 388, 428; Intermountain Rate Cases, 234 U.S. 476, 486-89;
United States v. Lowden, 308 U.S. 225.

We come, finally, to an appeal to the First Amendment. The Regulations, even
if valid in all other respects, must fall because they abridge, say the appellants, their
right of free speech. If that be so, it would follow that every person whose appli-
cation for a license to operate a station is denied by the Commission is thereby
denied his constitutional right of free speech. Freedom of utterance is abridged to
many who wish to use the limited facilities of radio. Unlike other modes of ex-
pression, radio inherently is not available to all. That is its unique characteristic,
and that is why, unlike other modes of expression, it is subject to governmental
regulation. Because it cannot be used by all, some who wish to use it must be de-
nied. But Congress did not authorize the Commission to choose among applicants
upon the basis of their political, economic or social views, or upon any other ca-
pricious basis. If it did, or if the Commission by these Regulations proposed a choice
among applicants upon some such basis, the issue before us would be wholly differ-
ent. The question here is simply whether the Commission, by announcing that it
will refuse licenses to persons who engage in specified network practices (a basis for
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choice which we hold is comprehended within the statutory criterion of *“public
interest’™), is thereby denying such persons the constitutional right of free speech.
The right of free speech does not include, however, the right to use the facilities of
radio without a license. The licensing system established by Congress in the Com-
munications Act of 1934 was a proper exercise of its power over commerce. The
standard it provided for the licensing of stations was the *“‘public interest, conven-
ience, or necessity.” Denial of a station license on that ground, if valid under the
Act, is not a denial of free speech.

A procedural point calls for just a word. The District Court, by granting the
Government’s motion for summary judgment, disposed of the case upon the plead-
ings and upon the record made before the Commission. The court below correctly
held that its inquiry was limited to review of the evidence before the Commission.
Trial de novo of the matters heard by the Commission and dealt with in its Report
would have been improper. See Tagg Bros. v. United States, 280 U.S. 420; Acker v.
United States, 298 U.S. 426.

Affirmed.

Mr. Justice Black and Mr. Justice Rutledge took no part in the consideration
or decision of these cases.

MIND PROBES

1. All but one of the chain regulations begin with the words, “No license shall
be granted to a standard broadcast station...” Why weren’t the regulations
phrased in terms more directly pertinent to the networks whose practices they
sought to alter?

2. A dissent by Justice Murphy in which Justice Roberts joined suggested in-
consistency between this decision and Document 19. to Which passages of Sanders
Brothers did the dissent refer?
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The Blue Book

Public Service Responsibility of Broadcast
Licensees
March 7, 1946

By 1945 it became clear that the ‘’chain regulations’’ had done little to
change the basic nature of broadcasting in America. Neither the deci-
mation of the system predicted by the industry nor the improvements
hoped for by the Commission came to pass. Affiliated stations con-
tinued to rely on networks for programming, for it was economically
disadvantageous to do otherwise. The FCC questioned whether regu-
lation of affiliation agreements alone was sufficient to achieve the
objectives of the Communications Act. The end of the war would mark
the start of a major rise in the number of authorized AM radio stations.
FM radio and television broadcasting were soon to emerge from their
cocoons as well. Might the Commission have to do something about
programming directly?

The FCC began to examine what licensees proposed to broadcast
when they filed applications and what they actually programmed. There
were many discrepancies between “promise’’ and “performance.”’ In
April, 1945, the Commission started to grant temporary renewals to
broadcasters whose applications raised programming questions. In
February of 1946 the Hearst station in Baltimore, WBAL, was desig-
nated for hearing by the FCC for allegedly failing to operate as it said it
would when it was granted a power increase five years before. Three
weeks later the most thoroughly substantiated and reasoned expression
of Commission programming policy was issued.

The “Blue Book” became the common name of the document
because of the color of its cover and because of the tendency of the
policy statement’s opponents to associate it with the “’blue pencil’’ of
censorship and/or “’blue-blooded” authoritarianism (since official docu-
ments of the British government were also called “blue-books”). The
three people who were primarily responsible for its contents were FCC
Commissioner Clifford Durr, Commission staff member Edward Brech-
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er, and Charles Siepmann, former executive of the British Broadcasting
Corporation and American academician who served as a consultant on
the project in 1945,

Charles Denny, who assumed the chairmanship of the Commission
less than two weeks prior to issuance of the “Blue Book,” vowed that
the policy statement would not be “‘bleached.” Denny became an ex-
ecutive for the National Broadcasting Company in 1947, by which time
the broadcasting industry’s well-orchestrated cries of protest had all but
buried the ‘“Blue Book.”” The FCC proceeded with the WBAL hearings,
which became a comparative contest when a competing application for
the license was made by a group which included Washington newsman
Drew Pearson. The ‘“Blue Book’’ was interred a few years later when
the Commission voted four to two to renew WBAL's license [16 FCC
1149 (1951)].

Neither vigorously enforced nor officially repudiated by the FCC,
the very potency of the ““Blue Book’ rendered it ineffectual. Its theme
of balanced programming as a necessary component of broadcast serv-
ice in the public interest coupled with its emphasis on a reasonable ratio
of unsponsored (“‘sustaining’’) programs posed too serious a threat to
the profitability of commercial radio for either the industry, Congress,
or the FCC to want to match regulatory promise with performance.

[Part I treated five examples (including WBAL), pointing out a “need for detailed
review on renewal.” It is omitted.—Ed.]

PART Il. COMMISSION JURISDICTION WITH RESPECT
TO PROGRAM SERVICE

The contention has at times been made that Section 326 of the Communications
Act, which prohibits censorship or interference with free speech by the Commission,
precludes any concern on the part of the Commission with the program service of
licensees. This contention overlooks the legislative history of the Radio Act of 1927,
the consistent administrative practice of the Federal Radio Commission, the re-
enactment of identical provisions in the Communications Act of 1934 with full
knowledge by the Congress that the language covered a Commission concern with
program service, the relevant court decisions, and this Commission’s concern with
program service since 1934,

The Communications Act; like the Radio Act of 1927, directs the Commis-
sion to grant licenses and renewals of licenses only if public interest, convenience
and necessity will be served thereby. The first duty of the Federal Radio Commis-
sion, created by the Act of 1927, was to give concrete meaning to the phrase
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“public interest” by formulating standards to be applied in granting licenses for the
use of practically all the then available radio frequencies. From the beginning it as-
sumed that program service was a prime factor to be taken into consideration. The
renewal forms prepared by it in 1927 included the following questions:

(11) Attach printed program for the last week.

(12) Why will the operation of the station be in the public convenience, interest
and necessity?
(a) Average amount of time weekly devoted to the following services
(1) entertainment
(2) religious
(3) commercial
(4) educational
(5) agricultural
(6) fraternal
(b) Is direct advertising conducted in the interest of the applicant or others?

Copies of this form were submitted for Congressional consideration.’
In its Annual Report to Congress for 1928, the Commission stated (p. 161):

The Commission believes it is entitled to consider the program service ren-
dered by the various applicants, to compare them, and to favor those which
render the best service.

The Federal Radio Commission was first created for a term of one year only.
In 1928 a bill was introduced to extend this term and extensive hearings were held
before the House Committee on Merchant Marine and Fisheries. The Commissioners
appeared before the Committee and were questioned at length as to their adminis-
tration of the Act. At that time Commissioner Caldwell reported that the Commis-
sion had taken the position that

... each station occupying a desirable channel should be kept on its toes to
produce and present the best programs possible and, if any station slips from
that high standard, another station which is putting on programs of a better
standard should have the right to contest the first station’s position and after
hearing the full testimony, to replace it. (Hearings on Jurisdiction, p. 188.)

The Commissioner also reported that he had concluded, after 18 months’ ex-
perience, that station selections should not be made on the basis of priority in use
and stated that he had found that a policy—

... of hearings, by which there is presented full testimony on the demon-
strated capacity of the station to render service, is a much better test of who
is entitled to those channels. (/bid.)

lHearings on Jurisdiction of Radio Commission, House Committee on Merchant Marine
and Fisheries, 1928, p. 26.
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By 1929 the Commission had formulated its standard of the program service
which would meet, in fair proportion, “the tastes, needs and desires of all sub-
stantial groups among the listening public.” A well-rounded program service, it
said, should consist of

entertainment, consisting of music of both classical and lighter grades, re-
ligion, education, and instruction, important public events, discussion of
public questions, weather, market reports, and news and matters of interest
to all members of the family. (Great Lakes Broadcasting Co., reported in
F.R.C., 3d Annual Report, pp. 33-35.)

By the time Congress had under consideration replacing the Radio Act of
1927 with a new regulatory statute, there no longer existed any doubt that the
Commission did possess the power to take over-all program service into account.
The broadcasting industry itself recognized the “manifest duty” of the Commission
to consider program service. In 1934, at hearings before the House Committee on
Interstate Commerce on one of the bills which finally culminated in the Communi-
cations Act of 1934, the National Association of Broadcasters submitted a state-
ment which contained the following (Hearings on H.R. 8301, 73rd Cong., p. 117):

It is the manifest duty of the licensing authority, in passing upon applications
for licenses or the renewal thereof, to determine whether or not the applicant
is rendering or can render an adequate public service. Such service necessarily
includes broadcasting of a considerable proportion of programs devoted to
education, religion, labor, agricultural and similar activities concerned with
human betterment. In actual practice over a period of 7 years, as the records
of the Federal Radio Commission amply prove, this has been the principal
test which the Commission has applied in dealing with broadcasting appli-
cations. (Emphasis supplied.)

In hearings before the same committee on the same bill (A.R. 8301, 73rd
Cong.) Chairman Sykes of the Federal Radio Commission testified (pp. 350-352):

That act puts upon the individual licensee of a broadcast station the private
initiative to see that those programs that he broadcasts are in the public inter-
est. ... Then that act makes those individual licensees respansible to the
licensing authority to see that their operations are in the public interest.

Our licenses to broadcasting stations last for 6 months. The law says that
they must operate in the public interest, convenience, and necessity. When
the time for a renewal of those station licenses comes up, it is the duty of the
Commission in passing on whether or not that station should be relicensed for
another licensing period, to say whether or not their past perfarmance during
the last license period has been in the public interest. (Emphasis supplied.)

Under the law, of course, we cannot refuse a renewal until there is a hearing
before the Commission. We would have to have a hearing before the Commis-
sion, to go thoroughly into the nature of all of the broadcasts of those sta-
tions, consider all of those broadcasts, and then say whether or not it was
operating in the public interest.
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In the full knowledge of this established procedure of the Federal Radio Com-
mission, the Congress thereupon re-enacted the relevant provisions in the Communi-
cations Act of 1934,

In the course of the discussion of the 1934 Act, an amendment to the Senate
bill was introduced which required the Commission to allocate 25 percent of all
broadcasting facilities for the use of educational, religious, agricultural, labor,
cooperative and similar non-profit-making organizations. Senator Dill, who was the
sponsor in the Senate of both the 1927 and 1934 Acts, spoke against the amend-
ment, stating that the Commission already had the power to reach the desired ends
(78 Cong. Rec. 8843):

The difficulty probably is in the failure of the present Commission to take
the steps that it ought to take to see to it that a larger use is made of radio
facilities for education and religious purposes.

I may say, however, that the owners of large radic stations now operating
have suggested to me that it might be well to provide in the license that a
certain percentage of the time of a radio station shall be allotted to religious,
educational, or non-profit users.

Senator Hatfield, a sponsor of the amendment, had also taken the position
that the Commission’s power was adequate, saying (78 Cong. Rec. 8835):

I have no criticism to make of the personnel of the Radio Commission, except
that their refusal literally to carry out the law of the land warrants the Con-
gress of the United States writing into legislation the desire of Congress that
educational institutions be given a specified portion of the radio facilities of
our country. (Emphasis supplied.)

The amendment was defeated and Section 307(c) of the Act was substituted
which required the Commission to study the question and to report to Congress its
recommendations.

The Commission made such a study and in 1935 issued a report advising
against the enactment of legislation. The report stated:

Commercial stations are now responsible under the law, to render a public
service, and the tendency of the proposal would be to lessen this responsi-
bility.

The Commission feels that present legislation has the flexibility essential to
attain the desired ends without necessitating at this time any changes in the
law.

There is no need for a change in the existing law to accomplish the helpful
purposes of the proposal.

In order for non-profit organizations to obtain the maximum service possi-
ble, cooperation in good faith by the broadcasters is required. Such cooper-
ation should, therefore, be under the direction ard supervision of the
Commission. (Report of the Federal Communications Commission to Congress
Pursuant to Sec. 307(c) of the Communications Act of 1934, Jan. 22, 1935.)
(Emphasis supplied.)
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On the basis of the foregoing legislative history there can be no doubt that
Congress intended the Commission to consider overall program service in passing on
applications. The Federal Communications Commission from the beginning ac-
cepted the doctrine that its public interest determinations, like those of its prede-
cessor, must be based in part at least on grounds of program service. Thus early in
1935 it designated for joint hearing the renewal applications of Stations KGFJ,
KFWB, KMPC, KRKD, and KIEV, in part “to determine the nature and character
of the program service rendered . . . ” In re McGlasham et al., 2 F.C.C. 145, 149. In
its decision, the Commission set forth the basis of its authority as follows:

Section 309(a) of the Communications Act of 1934 is an exact restatement
of Section 11 of the Radio Act of 1927. This section provides that subject to
the limitations of the Act the Commission may grant licenses if the public
interest, convenience, and necessity will be served thereby. The United States
Court of Appeals for the District of Columbia in the case of KFKB Broadcast-
ing Association, Inc. v. Federal Radio Commission, 60 App. D.C. 79, held
that under Section 11 of the Radio Act of 1927 the Radio Commission was
necessarily called upon to consider the character and quality of the service to
be rendered and that in considering an application for renewal an important
consideration is the past conduct of the applicant. (2 F.C.C. 145, 149.)

The courts have agreed that the Commission may consider program service of
a licensee in passing on its renewal application. In the first case in which an appli-
cant appealed from a Commission decision denying the renewal of a station license
in part because of its program service, the court simply assumed that program serv-
ice should be considered in determining the question of public interest and sum-
marized and adopted the Commission’s findings concerning program service as a
factor in its own decision.? In 1931, however, the question was squarely presented
to the Court of Appeals when the KFKB Broadcasting Association contended that
the action of the Commission in denying a renewal of its license because of the type
of program material and advertising which it had broadcast, constituted censorship
by the Commission. The Court sustained the Commission, saying:

It is apparent, we think, that the business is impressed with a public interest
and that, because the number of available broadcasting frequencies is limited,
the Commission is necessarily called upon to consider the character and quali-
ty of the service to be rendered. In considering an application for a renewal of
a license, an important consideration is the past conduct of the applicant, for
“by their fruits shall ye know them.” Matt. VII:20. Especially is this true in a
case like the present, where the evidence clearly justifies the ccnclusion that
the future conduct of the station will not differ from the past. (X FKB Broad-
casting Association v. Federal Radio Commission, 47 F. 2d 670.) (Emphasis
supplied.)

2 Technical Radio Laboratory v. Federal Radio Commission, 59 App. D.C. 125, 36 F.
(2d) 111.
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In 1932, the Court affirmed this position in Trinity Methodist Church v.
Federal Radio Commission, 62 F. (2d) 850, and went on to say that it is the “duty”
of the Commission “to take notice of the appellant’s conduct in his previous use of
the permit.”

The question of the nature of the Commission’s power was presented to the
Supreme Court in the network case. The contention was then made that the Com-
mission’s power was limited to technological matters only. The Court rejected this,
saying (National Broadcasting Company v. United States, 319 U.S. 190, 216-27):

The Commission’s licensing function cannot be discharged, therefore, merely
by finding that there are no technological objections to the granting of a
license. If the criterion of “public interest” were limited to such matters, how
could the Commission choose between two applicants for the same facilities,
each of whom is financially and technically qualified to operate a station?
Since the very inception of federal regulation by radio, comparative consider-
ations as to the service to be rendered have governed the application of the
standard of ‘‘public interest, convenience, or necessity.”

The foregoing discussion should make it clear not only that the Commission
has the authority to concem itself with program service, but that it is under an af-
firmative duty, in its public interest determinations, to give full consideration to
program service. Part I1I of this Report will consider some particular aspects of pro-
gram service as they bear upon the public interest.

[Part III is omitted. It dealt at considerable length with the desirability of stations
carrying sustaining, local live, and public issue discussion programming and eliminat-
ing advertising excesses.—Ed.]

PART IV. ECONOMIC ASPECTS

The problem of program service is intimately related to economic factors. A pros-
perous broadcasting industry is obviously in a position to render a better program
service to the public than an industry which must pinch and scrape to make ends
meet. Since the revenues of American broadcasting come primarily from advertisers,
the terms and conditions of program service must not be such as to block the flow
of advertising revenues into broadcasting. Finally, the public benefits when the
economic foundations of broadcasting are sufficiently firm to insure a flow of new
capital into the industry, especially at present when the development of FM and
television is imminent.

A review of the economic aspects of broadcasting during recent years indicates
that there are no economic considerations to prevent the rendering of a considera-
bly broader program service than the public is currently afforded.*

*Sixteen tables of economic data supporting this view are omitted. [Ed.]
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PART V. SUMMARY AND CONCLUSIONS—
PROPOSALS FOR FUTURE COMMISSION POLICY

A. Role of the Public

Primary responsibility for the American system of broadcasting rests with the
licensee of broadcast stations, including the network organizations. It is to the sta-
tions and networks rather than to federal regulation that listeners must primarily
turn for improved standards of program service. The Commission, as the licensing
agency established by Congress, has a responsibility to consider overall program serv-
ice in its public interest determinations, but affirmative improvement of program
service must be the result primarily of other forces.

One such force is self-regulation by the industry itself, through its trade associ-
ations.

Licensees acting individually can also do much to raise program service stand-
ards, and some progress has indeed been made. Here and there across the country,
some stations have evidenced an increased awareness of the importance of sustain-
ing programs, live programs, and discussion programs. Other stations have eliminated
from their own program service the middle commercial, the transcribed commer-
cial, the piling up of commercials, etc. This trend toward self-improvement, if con-
tinued, may further buttress the industry against the rising tide of informed and
responsible criticism.

Forces outside the broadcasting industry similarly have a role to play in im-
proved program service. There is need, for example, for professional radio critics,
who will play in this field the role which literary and dramatic critics have long
assumed in the older forms of artistic expression. It is, indeed, a curious instance of
the time lag in our adjustment to changed circumstances that while plays and con-
certs performed to comparatively small audiences in the “legitimate” theater or
concert hall are regularly reviewed in the press, radio’s best productions performed
before an audience of millions receive only occasional and limited critical consider-
ation. Publicity for radio programs is useful, but limited in the function it performs.
Responsible criticism can do much more than mere promotion; it can raise the
standards of public appreciation and stimulate the free and unfettered development
of radio as a new medium of artistic expression. The independent radio critic, as-
suming the same role long occupied by the dramatic critic and the literary critic,
can bring to bear an objective judgment on questions of good taste and of artistic
merit which lie outside the purview of this Commission. The reviews and critiques
published weekly in Variety afford an illustration of the role that independent
criticism can play; newspapers and periodicals might well consider the institution of
similar independent critiques for the general public.

Radio listener councils can also do much to improve the quality of program
service. Such councils, notably in Cleveland, Ohio, and Madison, Wisconsin, have al-
ready shown the possibilities of independent listener organization. First, they can
provide a much needed channel through which listeners can convey to broadcasters
the wishes of the vast but not generally articulate radio audience. Second, listener
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councils can engage in much needed research concerning public tastes and attitudes.
Third, listener councils can check on the failure of network affiliates to carry out-
standing network sustaining programs, and on the local programs substituted for
outstanding network sustaining programs. Fourth, they can serve to publicize and
to promote outstanding programs—especially sustaining programs which at present
suffer a serious handicap for lack of the vast promotional enterprise which goes to
publicize many commercial programs. Other useful functions would also no doubt
result from an increase in the number and an extension of the range of activities of
listener councils, cooperating with the broadcasting industry but speaking solely for
the interest of listeners themselves.

Colleges and universities, some of them already active in the field, have a like
distinctive role to play. Together with the public schools, they have it in their
power to raise a new generation of listeners with higher standards and expectations
of what radio can offer.

In radio workshops, knowledge may be acquired of the techniques of radio
production. There are already many examples of students graduating from such
work who have found their way into the industry, carrying with them standards and
conceptions of radio’s role, as well as talents, by which radio service cannot fail to
be enriched.

Even more important, however, is the role of colleges and universities in the
field of radio research. There is room for a vast expansion of studies of the commer-
cial, artistic and social aspects of radio. The cultural aspects of radio’s influence pro-
vide in themselves a vast and fascinating field of research.

It is hoped that the facts emerging from this report and the recommendations
which follow will be of interest to the groups mentioned. With them rather than
with the Commission rests much of the hope for improved broadcasting quality.

B. Role of the Commission

While much of the responsibility for improved program service lies with the
broadcasting industry and with the public, the Commission has a statutory responsi-
bility for the public interest, of which it cannot divest itself. The Commission’s ex-
perience with the detailed review of broadcast renewal applications since April
1945, together with the facts set forth in this report, indicate some current trends
in broadcasting which, with reference to licensing procedure, require its particular
attention.

In issuing and in renewing the licenses of broadcast stations the Commission
proposes to give particular consideration to four program service factors relevant to
the public interest. These are: (1) the carrying of sustaining programs, including net-
work sustaining programs, with particular reference to the retention by licensees of
a proper discretion and responsibility for maintaining a well-balanced program struc-
ture; (2) the carrying of local live programs; (3) the carrying of programs devoted to
the discussion of public issues, and (4) the elimination of advertising excesses.

(1) Sustaining programs. The carrying of sustaining programs has always
been deemed one aspect of broadcast operation in the public interest. Sustaining
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‘..{ystem of broadcasting, they must be broadcast at hours when the

.s awake and listening. The time devoted to sustaining programs, accordingly,

_a0uld be reasonably distributed among the various segments of the broadcast day.

For the reasons set forth . . . , the Commission, in considering overall program

balance, will also take note of network sustaining programs available to but not
carried by a station, and of the programs which the station substitutes therefor.

(2) Local live programs. The Commission has always placed a marked
empbhasis, and in some cases perhaps an undue emphasis, on the carrying of local
live programs as a standard of public interest. The development of network, tran-
scription, and wire news services is such that no sound public interest appears to be
served by continuing to stress local live programs exclusively at the expense of these
other categories. Nevertheless, reasonable provision for local self-expression still re-
mains an essential function of a station’s operation . . . , and will continue to be so
regarded by the Commission. In particular, public interest requires that such pro-
grams should not be crowded out of the best listening hours.

(3) Programs devoted to the discussion of public issues. The crucial need
for discussion programs, at the local, national, and international levels alike is
universally realized . .. Accordingly, the carrying of such programs in reasonable
sufficiency, and during good listening hours, is a factor to be considered in any find-
ing of public interest.

(8) Advertising excesses. The evidence set forth . . . warrants the conclusion
that some stations during some or many portions of the broadcast day have engaged
in advertising excesses which are incompatible with their public responsibilities,
and which threaten the good name of broadcasting itself.

As the broadcasting industry itself has insisted, the public interest clearly re-
quires that the amount of time devoted to advertising matter shall bear a reasonable
relationship to the amount of time devoted to programs. Accordingly, in its appli-
cation forms the Commission will request the applicant to state how much time he
proposes to devote to advertising matter in any one hour.

This by itself will not, of course, result in the elimination of some of the
particular excesses described ... This is a matter in which self-regulation by the
industry may properly be sought and indeed expected. The Commission has no de-
sire to concern itself with the particular length, content, or irritating qualities of
particular commercial plugs.
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C. Procedural Proposals

In carrying out the above objectives, the Commission proposes
substantially unchanged its present basic licensing procedures—namely,
ing of a written application setting forth the proposed program service o1
tion, the consideration of that application on its merits, and subsequen:
comparison of promise and performance when an application is received for
newal of the station license. The ends sought can best be achieved, so far as
sently appears, by appropriate modification of the particular forms and procedure
currently in use and by a generally more careful consideration of renewal appli-
cations.

The particular procedural changes proposed are set forth below. They will not
be introduced immediately or simultaneously, but rather from time to time as cir-
cumstances warrant. Meanwhile, the Commission invites comment from licensees
and from the public.

{1) Uniform Definitions and Program Logs

The Commission has always recognized certain basic categories of programs—
e.g., commercial and sustaining, network, transcribed, recorded, local, live, etc.
Such classifications must, under Regulation 3.404, be shown upon the face of the
program log required to be kept by each standard broadcast station; and the Com-
mission, like its predecessor, has always required data concerning such program
classifications in its application forms.

Examination of logs shows, however, that there is no uniformity or agreement
concerning what constitutes a “‘commercial” program, a “sustaining” program, a
“network” program, etc. Accordingly, the Commission will adopt uniform defi-
nitions of basic program terms and classes, which are to be used in all presentations
to the Commission. The proposed definitions are set forth below.

A commercial program (C) is any program the time for which is paid for by a
sponsor or any program which is interrupted by a spot announcement (as defined
below), at intervals of less than 15 minutes. A network program shall be classi-
fied as “commercial” if it is commercially sponsored on the network, even though
the particular station is not paid for carrying it—unless all commercial announce-
ments have been deleted from the program by the station.

(It will be noted that any program which is interrupted by a commercial an-
nouncement is classified as a commercial program, even though the purchaser of the
interrupting announcement has not also purchased the time preceding and follow-
ing. The result is to classify so-called “participating” programs as commercial. With-
out such a rule, a 15-minute program may contain five or even more minutes of
advertising and still be classified as “sustaining.” Under the proposed definition, a
program may be classified as “sustaining” although preceded and followed by spot
announcements, but if a spot announcement interrupts a program, the program
must be classified as “commercial.”)

A sustaining program (S) is any program which is neither paid for by a spon-
sor nor interrupted by a spot announcement (as defined below).



159 The Blue Book

A network program (N) is any program furnished to the station by a network
or another station. Transcribed delayed broadcasts of network programs are classi-
fied as “network,” not ‘“recorded.” Programs are classified as network whether
furnished by a nationwide, regional, or special network or by another station.

A recorded program (R) is any program which uses phonograph records,
electrical transcriptions, or other means of mechanical reproduction in whole or in
part—except where the recording is wholly incidental to the program and is limited
to background sounds, sound effects, identifying themes, musical “‘bridges,” etc. A
program part transcribed or recorded and part live is classified as “recorded” unless
the recordings are wholly incidental, as above. A transcribed delayed broadcast of a
network program, however, is not classified as “recorded” but as “network.”

A wire program (W) is any program the text of which is distributed to a num-
ber of stations by telegraph, teletype, or similar means, and read in whole or in part
by a local announcer. Programs distributed by the wire news services are “wire”
programs. A news program which is part wire and in part of local non-syndicated
origin is classified as “wire” if more than half of the program is usually devoted to
the reading verbatim of the syndicated wire text, but is classified as “live” if more
than half is usually devoted to local news or comment.

(The above is a new program category. Programs in this category resemble net-
work and transcribed programs in the respect that they are syndicated to scores or
hundreds of stations. They resemble local live programs only in the respect that the
words are vocalized by a local voice; the text is not local but syndicated. Such pro-
grams have an important role in broadcasting, especially in the dissemination of
news. With respect to stations not affiliated with a network, the wire program for
timely matter, plus the transcription for less urgent broadcasts affords a close ap-
proach to the services of a regular network. The only difficulty is that with respect
to program classifications heretofore, the wire program has been merged with the
local live program, which it resembles only superficially, preventing a statistical
analysis of either. By establishing definitions for ‘“‘wire commercial” and “wire sus-
taining,” the Commission expects to make possible statistical studies with respect
to such programs, and also to make more significant the statistical studies with
respect to the “local live commercial” and “local live sustaining” categories.)

A local live program (L) is any local program which uses live talent exclusive-
ly, whether originating in the station’s studios or by remote control. Programs
furnished to a station by a network or another station, however, are not classified
as “live” but as “network.” A program which uses recordings in whale or in part,
except in a wholly incidental manner, should not be classified as “live” but as
“recorded.” Wire programs, as defined above, should likewise not be classified as
“live.”

A sustaining public service announcement (PSA) is an announcement which is
not paid for by a sponsor and which is devoted to a non-profit cause—e.g., war
bonds, Red Cross, public health, civic announcements, etc. Promotional, “courte-
sy,” participating announcements, etc. should not be classified as “sustaining public
service announcements” but as ‘“‘spot announcements.” War Bond, Red Cross, civic
and similar announcements for which the station receives remuneration should not
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be classified as “‘sustaining public service announcements™ but as “spot announce-
ments.”

A spot announcement (SA) is any announcement which is neither a sustaining
public service announcement (as above defined) nor a station identification an-
nouncement (call letters and location). An announcement should be classified as a
“spot announcement,” whether or not the station receives remuneration, unless it is
devoted to a nonprofit cause. Sponsored time signals, sponsored weather announce-
ments, etc. are spot announcements. Unsponsored time signals, weather announce-
ments, etc., are program matter and not classified as announcements. Station
identification announcements should not be classified as either sustaining public
service or spot announcements, if limited to call letters, location, and identification
of the licensee and network.

The Commission further proposes to amend Regulation 3.404 to provide in
part that the program log shall contain:

An entry classifying each program as “network commercial” (NC); “network
sustaining™ (NS); “recorded commercial”’ (RC); “recorded sustaining” (RS);
“wire commercial” (WC); ““wire sustaining (WS); “local live commercial” (LC);
or “local live sustaining” (LS); and classifying each announcement as “spot
announcement” (SA) or “sustaining public service announcement” (PSA).

The adoption of uniform definitions will make possible a fairer comparison of
program representations and performance, and better statistical analyses.

{2) Segments of the Broadcast Day

The Commission has always recognized, as has the industry, that different seg-
ments of the broadcast day have different characteristics and that different types of -
programming are therefore permissible. For example, the NAB Code, until recently,
and many stations permit a greater proportion of advertising during the day than at
night. The Commission’s Chain Broadcasting Regulations recognize four segments:
8 am.—1 p.m., 1 p.m.—6 p.m., 6 p.m.—11 p.m., and all other hours. Most stations
make distinctions of hours in their rate cards.

In general, sustaining and live programs have tended to be crowded out of the
best listening hours from 6 to 11 p.m., and also in a degree out of the period from
8 a.m. to 6 p.m. At least some stations have improved the ratios shown in reports to
the Commission, but not the service rendered the public, by crowding sustaining
programs into the hours after 11 p.m. and before dawn when listeners are few and
sponsors fewer still. Clearly the responsibility for public service cannot be met by
broadcasting public service programs only during such hours. A well-balanced pro-
gram structure requires balance during the best listening hours.

Statistical convenience requires that categories be kept to a minimum. In
general, the segments of the broadcast day established in the Chain Broadcasting
Regulations appear satisfactory, except that no good purpose appears to be served
in connection with program analysis by calculating separately the segments from
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programs, as noted above ..., perform a five-fold function in (a) maintaining an
overall program balance, (b) providing time for programs inappropriate for sponsor-
ship, (c) providing time for programs serving particular minority tastes and interests,
(d) providing time for non-profit organizations—religious, civic, agricultural, labor,
educational, etc., and (e) providing time for experiment and for unfettered artistic
self-expression.

Accordingly, the Commission concludes that one standard of operation in the
public interest is a reasonable proportion of time devoted to sustaining programs.

Moreover, if sustaining programs are to perform their traditional functions in
the American system of broadcasting, they must be broadcast at hours when the
public is awake and listening. The time devoted to sustaining programs, accordingly,
should be reasonably distributed among the various segments of the broadcast day.

For the reasons set forth . . . , the Commission, in considering overall program
balance, will also take note of network sustaining programs available to but not
carried by a station, and of the programs which the station substitutes therefor.

(2) Local live programs. The Commission has always placed a marked
emphasis, and in some cases perhaps an undue emphasis, on the carrying of local
live programs as a standard of public interest. The development of network, tran-
scription, and wire news services is such that no sound public interest appears to be
served by continuing to stress local live programs exclusively at the expense of these
other categories. Nevertheless, reasonable provision for local self-expression still re-
mains an essential function of a station’s operation . . . , and will continue to be so
regarded by the Commission. In particular, public interest requires that such pro-
grams should not be crowded out of the best listening hours.

(3) Programs devoted to the discussion of public issues. The crucial need
for discussion programs, at the local, national, and international levels alike is
universally realized . .. Accordingly, the carrying of such programs in reasonable
sufficiency, and during good listening hours, is a factor to be considered in any find-
ing of public interest.

(4) Advertising excesses. The evidence set forth . . . warrants the conclusion
that some stations during some or many portions of the broadcast day have engaged
in advertising excesses which are incompatible with their public responsibilities,
and which threaten the good name of broadcasting itself.

As the broadcasting industry itself has insisted, the public interest clearly re-
quires that the amount of time devoted to advertising matter shall bear a reasonable
relationship to the amount of time devoted to programs. Accordingly, in its appli-
cation forms the Commission will request the applicant to state how much time he
proposes to devote to advertising matter in any one hour.

This by itself will not, of course, result in the elimination of some of the
particular excesses described . . . This is a matter in which self-regulation by the
industry may properly be sought and indeed expected. The Commission has no de-
sire to concern itself with the particular length, coatent, or irritating qualities of
particular commercial plugs.
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C. Procedural Proposals

In carrying out the above objectives, the Commission proposes to continue
substantially unchanged its present basic licensing procedures—namely, the requir-
ing of a written application setting forth the proposed program service of the sta-
tion, the consideration of that application on its merits, and subsequently the
comparison of promise and performance when an application is received for a re-
newal of the station license. The ends sought can best be achieved, so far as pre-
sently appears, by appropriate modification of the particular forms and procedures
currently in use and by a generally more careful consideration of renewal appli-
cations.

The particular procedural changes proposed are set forth below. They will not
be introduced immediately or simultaneously, but rather from time to time as cir-
cumstances warrant. Meanwhile, the Commission invites comment from licensees
and from the public.

{1) Uniform Definitions and Program Logs

The Commission has always recognized certain basic categories of programs—
e.g., commercial and sustaining, network, transcribed, recorded, local, live, etc.
Such classifications must, under Regulation 3.404, be shown upon the face of the
program log required to be kept by each standard broadcast station; and the Com-
mission, like its predecessor, has always required data concerning such program
classifications in its application forms.

Examination of logs shows, however, that there is no uniformity or agreement
concerning what constitutes a ‘“‘commercial” program, a “sustaining” program, a
“network” program, etc. Accordingly, the Commission will adopt uniform defi-
nitions of basic program terms and classes, which are to be used in all presentations
to the Commission. The proposed definitions are set forth below.

A commercial program (C) is any program the time for which is paid for by a
sponsor or any program which is interrupted by a spot announcement (as defined
below), at intervals of less than 15 minutes. A network program shall be classi-
fied as “‘commercial” if it is commercially sponsored on the network, even though
the particular station is not paid for carrying it—unless all commercial announce-
ments have been deleted from the program by the station.

(It will be noted that any program which is interrupted by a commercial an-
nouncement is classified as a commercial program, even though the purchaser of the
interrupting announcement has not also purchased the time preceding and follow-
ing. The result is to classify so-called “participating” programs as commercial. With-
out such a rule, a 15-minute program may contain five or even more minutes of
advertising and still be classified as “sustaining.” Under the proposed definition, a
program may be classified as “sustaining” although preceded and followed by spot
announcements, but if a spot announcement interrupts a program, the program
must be classified as “commercial.”)

A sustaining program (S) is any program which is neither paid for by a spon-
sor nor interrupted by a spot announcement (as defined below).
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A network program (N) is any program furnished to the station by a network
or another station. Transcribed delayed broadcasts of network programs are classi-
fied as “network,” not “recorded.” Programs are classified as network whether
furnished by a nationwide, regional, or special network or by another station.

A recorded program (R) is any program which uses phonograph records,
electrical transcriptions, or other means of mechanical reproduction in whole or in
part—except where the recording is wholly incidental to the program and is limited
to background sounds, sound effects, identifying themes, musical “bridges,” etc. A
program part transcribed or recorded and part live is classified as “recorded’ unless
the recordings are wholly incidental, as above. A transcribed delayed broadcast of a
network program, however, is not classified as “‘recorded” but as “network.”

A wire program (W) is any program the text of which is distributed to a num-
ber of stations by telegraph, teletype, or similar means, and read in whole or in part
by a local announcer. Programs distributed by the wire news services are *‘wire”
programs. A news program which is part wire and in part of local ncn-syndicated
origin is classified as “wire” if more than half of the program is usually devoted to
the reading verbatim of the syndicated wire text, but is classified as “live” if more
than half is usually devoted to local news or comment.

(The above is a new program category. Programs in this category resemble net-
work and transcribed programs in the respect that they are syndicated to scores or
hundreds of stations. They resemble local live programs only in the respect that the
words are vocalized by a local voice; the text is not local but syndicated. Such pro-
grams have an important role in broadcasting, especially in the dissemination of
news. With respect to stations not affiliated with a network, the wire program for
timely matter, plus the transcription for less urgent broadcasts affords a close ap-
proach to the services of a regular network. The only difficulty is that with respect
to program classifications heretofore, the wire program has been merged with the
local live program, which it resembles only superficially, preventing a statistical
analysis of either. By establishing definitions for *“wire commercial” and “wire sus-
taining,” the Commission expects to make possible statistical studies with respect
to such programs, and also to make more significant the statistical studies with
respect to the *‘local live commercial” and “local live sustaining” categories.)

A local live program (L) is any local program which uses live talent exclusive-
ly, whether originating in the station’s studios or by remote control. Programs
furnished to a station by a network or another station, however, are not classified
as “live” but as “network.” A program which uses recordings in whole or in part,
except in a wholly incidental manner, should not be classified as “live” but as
“recorded.” Wire programs, as defined above, should likewise not be classified as
“live.”

A sustaining public service announcement (PSA) is an announcement which is
not paid for by a sponsor and which is devoted to a non-profit cause—e.g., war
bonds, Red Cross, public health, civic announcements, etc. Promotional, “courte-
sy,” participating announcements, etc. should not be classified as “‘sustaining public
service announcements” but as “spot announcements.” War Bond, Red Cross, civic
and similar announcements for which the station receives remuneration should not
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be classified as “‘sustaining public service announcements” but as “spot announce-
ments.”

A spot announcement (SA) is any announcement which is neither a sustaining
public service announcement (as above defined) nor a station identification an-
nouncement (call letters and location). An announcement should be classified as a
“spot announcement,” whether or not the station receives remuneration, unless it is
devoted to a nonprofit cause. Sponsored time signals, sponsored weather announce-
ments, etc. are spot announcements. Unsponsored time signals, weather announce-
ments, etc., are program matter and not classified as announcements. Station
identification announcements should not be classified as either sustaining public
service or spot announcements, if limited to call letters, location, and identification
of the licensee and network.

The Commission further proposes to amend Regulation 3.404 to provide in
part that the program log shall contain:

An entry classifying each program as “network commercial” (NC); “network
sustaining” (NS); “recorded commercial”’ (RC); “recorded sustaining’ (RS);
*“wire commercial” (WC); “wire sustaining (WS); “local live commercial” (LOC);
or “local live sustaining” (LS); and classifying each announcement as “spot
announcement” (SA) or “sustaining public service announcement” (PSA).

The adoption of uniform definitions will make possible a fairer comparison of
program representations and performance, and better statistical analyses.

(2) Segments of the Broadcast Day

The Commission has always recognized, as has the industry, that different seg-
ments of the broadcast day have different characteristics and that different types of -
programming are therefore permissible. For example, the NAB Code, until recently,
and many stations permit a greater proportion of advertising during the day than at
night. The Commission’s Chain Broadcasting Regulations recognize four segments:
8 am.—1 p.m., 1 p.m.—6 p.m., 6 p.m.—11 p.m., and all other hours. Most stations
make distinctions of hours in their rate cards.

In general, sustaining and live programs have tended to be crowded out of the
best listening hours from 6 to 11 p.m., and also in a degree out of the period from
8 a.m. to 6 p.m. At least some stations have improved the ratios shown in reports to
the Commission, but not the service rendered the public, by crowding sustaining
programs into the hours after 11 p.m. and before dawn when listeners are few and
sponsors fewer still. Clearly the responsibility for public service cannot be met by
broadcasting public service programs only during such hours. A well-balanced pro-
gram structure requires balance during the best listening hours.

Statistical convenience requires that categories be kept to a minimum. In
general, the segments of the broadcast day established in the Chain Broadcasting
Regulations appear satisfactory, except that no good purpose appears to be served
in connection with program analysis by calculating separately the segments from
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8 a.m. to 1 p.m. and from 1 p.m. to 6 p.m. Accordingly, for present purposes it is
proposed to merge these segments, so that the broadcast day will be composed of
three segments only: 8 a.m.—6 p.m., 6 p.m.—11 p.m., and all other hours.

The categories set forth above, plus the segments herein defined, make possi-
ble a standard program log analysis as in the form shown below.

All
8 am. 6p.m. other
6 p.m. 171 p.m. hours Total

Network commercial (NC)

Network sustaining (NS)

Recorded commercial (RC)

Recorded sustaining (RS)

Wire commercial (WC)

Wire sustaining (WS)

Live commercial (LC)

Live sustaining (LS)
Total!

No. of Spot Announcements (SA)

No. of Sustaining Public
Service Announcements (PSA)

! Totals should equal full operating time during each segment.

The above schedule will be uniformly utilized in Commission application
forms and annual report forms in lieu of the various types of schedules now prevail-
ing. In using it, stations may calculate the length of programs to the nearest five
minutes.

{3) Annual Reports and Statistics

For some years, the Commission has called for a statement of the number of
hours devoted to various classes of programs each year, in connection with the
Annual Financial Reports of broadcast stations and networks. Requiring such fig-
ures for an entire year may constitute a considerable accounting burden on the
stations, and may therefore impair the quality of the reports. Accordingly, the
Commission proposes hereafter to require these datain the Annual Financial Re-
ports only for one week.

To make the proposed week as representative as possible of the year as a
whole, the Commission will utilize a procedure heretofore sometimes used by sta-
tions in presentations to the Commission. At the end of each year, it will select at
random a Monday in January or February, a Tuesday in March, a Wednesday in
April, a Thursday in May or June, a Friday in July or August, a Saturday in Sep-
tember or October, and a Sunday in November or December, and will ask for de-
tailed program analyses for these seven days. The particular days chosen will vary
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from year to year, and will be drawn so as to avoid holidays and other atypical
occasions.

The information requested will be in terms of the definitions and time periods
set forth above. Statistical summaries and trends will be published annually.

The Commission will also call upon the networks for quarterly statements of
the stations carrying and failing to carry network sustaining programs during a
sample week in each quarter.

(4) Revision of Application Forms

Since the establishment of the Federal Radio Commission, applicants for new
stations have been required to set forth their program plans, and applications have
been granted in part on the basis of representations concerning program plans.
Applications for renewal of license, assignment of license, transfer of control of
licensee corporation, and modification of license have similarly included, in various
forms, representations concerning program service rendered or to be rendered. The
program service questions now asked on the Commission’s application forms are
not uniform, and not closely integrated with current Commission policy respecting
program service. It is proposed, accordingly, to revise the program service questions
on all Commission forms to bring them into line with the policies set forth in this
report.

Specifically, applicants for new stations will be required to fill out, as part of
Form 301 or Form 319, a showing of their proposed program structure, utilizing
the uniform schedule set forth on page 161. Applicants for renewal of license,
consent to transfer of assignment, and modification of license will be required to
fill out the same uniform schedule, both for a sample week under their previous
licenses, and as an indication of their proposed operation if the application in ques-
tion is granted.

The Commission, of course, recognizes that there is need for flexibility in
broadcast operation. An application to the Commission should not be a straitjacket
preventing a licensee from rendering an even better service than originally proposed.
To provide the necessary flexibility, the information supplied in the uniform sched-
ule will be treated as a responsible estimate rather than a binding pledge. However,
attention should be called to the fact that the need for trustworthiness is at least as
important with respect to representations concerning program service as with re-
spect to statements concerning financial matters.

Stations will also be asked whether they propose to render a well-balanced
program service, or to specialize in programs of a particular type or addressed to a
particular audience. If their proposal is for a specialized rather than a balanced pro-
gram service, a showing will be requested concerning the relative need for such serv-
ice in the community as compared with the need for an additional station affording
a balanced program service. On renewal, stations which have proposed a specialized
service will be expected to show the extent to which they have in fact fulfilled their
proposals during the period of their license.
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Stations affiliated with a network will further be required to list network sus-
taining programs not carried during a representative week, and the programs carried
in place of such programs.

If the Commission is able to determine from an examination of the appli-
cation that a grant will serve the public interest, it will grant forthwith, as hereto-
fore. If the Commission is unable to make such a determination on the basis of the
application it will, as heretofore, designate the application for hearing.

(5) Action on Renewals

With the above changes in Commission forms and procedures, the Commis-
sion will have available in connection with renewal applications, specific data rele-
vant to the finding of public interest required by the statute.

First, it will have available all the data concerning engineering, legal, account-
ing and other matters, as heretofore.

Second, it will have available a responsible estimate of the overall program
structure appropriate for the station in question, as estimated by the licensee
himself when making his previous application.

Third, it will have available affirmative represer:tations of the licensee concern-
ing the time to be devoted to sustaining programs, live programs, discussion pro-
grams, and advertising matter.

Fourth, it will have available from the annual reports to the Commission data
concerning the actual program structure of the station during a sample week in each
year under the existing license.

Fifth, it will have available a statement of the overall program structure of
the station during a week immediately preceding the filing of the application being
considered, and information concerning the carrying of network sustaining pro-
grams.

Sixth, it will have available the station’s representations concerning program
service under the license applied for.

If the Commission is able to determine on the basis of the data thus available
that a grant will serve the public interest, it will continue as heretofore, to grant
forthwith; otherwise, as heretofore, it will designate the renewal application for
hearing.

MIND PROBES

1. Many broadcasters claimed that enforcement of the Blue Book would have
constituted FCC censorship. To what degree does this charge appear to have been
justified by the contents and tone of the document?

2. In 1946 the FCC was deeply concerned about advertisers dictating station
programming practices. Has this tendency grown or declined? To what extent is
contemporary broadcast programming tailored to advertisers’ needs?
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The Fairness Doctrine

In the Matter of Editorializing by Broadcast Licensees
13 FCC 1246
June 1, 1949

Dissatisfaction with the "Mayflower Doctrine’”’ {Document 20) mounted
with the end of ‘the war and issuance of the “Blue Book."’ Several FCC
decisions of the time emphasized the need for broadcasters to deal with
public controversies in an evenhanded manner [United Broadcasting Co.
{WHKC), 10 FCC 515 (1945); Sam Morris, 11 FCC 197 (1946); Robert
Harold Scott, 11 FCC 372 (1946)], but licensee editorials still were
apparently banned. In 1947 the Commission was persuaded to take
another look at Mayflower, and hearings were scheduled for 1948,

While these hearings were under way the ““Richards’’ case sur-
faced. An organization of professional newspeople charged George A.
Richards, licensee of maximum-power radio stations in Los Angeles,
Detroit, and Cleveland, with slanting the news. This case would drag on
through 1951. Doubtless Richards’ attempts to manipulate public opin-
ion through biased news coverage influenced the commissioners who
were pondering what to do about Mayflower.

The “Fairness Doctrine” in effect reversed the “Mayflower Doc-
trine’s’’ prohibition against licensee advocacy. More importantly, the
policy statement recapitulated two decades of FRC and FCC case law
and dicta as it set down basic ground rules for the treatment of contro-
versial issues of public importance on the air. The constitutionality of
the “Fairness Doctrine” itself was confirmed two decades later by the
Supreme Court’s Red Lion decision (Document 34).

The ““additional views’’ of Commissioner Webster and the ‘’sepa-
rate views'’ of Commissioner Jones are omitted below, though Commis-
sioner Hennock’s brief and prophetic dissent is included. Since two
commissioners did not participate at all in the decision, it appears that
the “Fairness Doctrine’’ attracted no more than a bare majority of the
full FCC; in fact, if Jones’ ‘‘separate views’’ are taken to te a dissent (a
not unreasonable interpretation), then this policy statement had the
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support of only a plurality of the Commission. In 1949 it was. incon-
ceivable that the doctrine would achieve its later importance.

While relatively few broadcasters took advantage of the chance to
editorialize in the 1950‘s, a marked increase occurred in the 1960's.
The ‘“’Fairness Doctrine’’ was given statutory recognition when Con-
gress amended § 315 of the Communications Act in 1959 (Public Law
274, 86th Congress). The FCC issued a “Faimess Primer” in 1964 (40
FCC 598), which summarized fifteen years of FCC rulings in a ques-
tion-and-answer format. Beginning in 1967 the “Fairness Doctrine’ was
made to apply to a limited class of broadcast advertising (see Document
32). This ended in 1974 when the FCC issued its “’Fairness Report’’ (48
FCC 2d 1), which reaffirmed the basic tenets of the ’Fairness Doctrine’’
without significant modification.

REPORT OF THE COMMISSION

1. This report is issued by the Commission in connection with its hearings on the
above entitled matter held at Washington, D.C., on March 1, 2, 3, 4, and 5, and
April 19, 20, and 21, 1948. The hearing had been ordered on the Commission’s own
motion on September 5, 1947, because of our belief that further clarification of the
Commission’s position with respect to the obligations of broadcast licensees in the
field of broadcasts of news, commentary and opinion was advisable. It was believed
that in view of the apparent confusion concerning certain of the Commission’s previ-
ous statements on these vital matters by broadcast licensees and members of the
general public, as well as the professed disagreement on the part of some of these
persons with earlier Commission pronouncements, a reexamination and restatement
of its views by the Commission would be desirable. And in order to provide an
opportunity to interested persons and organizations to acquaint the Commission
with their views, prior to any Commission determination, as to the proper resolution
of the difficult and complex problems involved in the presentation of radio news
and comment in a democracy, it was designated for public hearing before the Com-
mission en banc on the following issues:

1. To determine whether the expression of editorial opinions by broadcast sta-
tion licensees on matters of public interest and controversy is consistent with their
obligations to operate their stations in the public interest.

2. To determine the relationship between any such editorial expression and the
affirmative obligation of the licensees to insure that a fair and equal presentation of
all sides of controversial issues is made over their facilities.

2. At the hearings testimony was received from some 49 witnesses
representing the broadcasting industry and various interested organizations and
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members of the public. In addition, written statements of their position on the mat-
ter were placed into the record by 21 persons and organizations who were unable
to appear and testify in person. The various witnesses and statements brought
forth for the Commission’s consideration, arguments on every side of both of the
questions involved in the hearirg. Because of the importance of the issues con-
sidered in the hearing, and because of the possible confusion which may have
existed in the past concerning the policies applicable to the matters which were the
subject of the hearing, we have deemed it advisable to set forth in detail and at some
length our conclusions as to the basic considerations relevant to the expression of
editorial opinion by broadcast licensees and the relationship of any such expression
to the general obligations of broadcast licensees with respect to the presentation of
programs involving controversial issues.

3. In approaching the issues upon which this proceeding has been held, we
believe that the paramount and controlling consideration is the relationship between
the American system of broadcasting carried on through a large number of private
licensees upon whom devolves the responsibility for the selection and presentation
of program material, and the congressional mandate that this licensee responsibility
is to be exercised in the interests of, and as a trustee for the public at large which
retains ultimate control over the channels of radio and television communications.
One important aspect of this relationship, we believe, results from the fact that the
needs and interests of the general public with respect to programs devoted to news
commentary and opinion can only be satisfied by making available to them for their
consideration and acceptance or rejection, of varying and conflicting views held by
responsible elements of the community. And it is in the light of these basic concepts
that the problems of insuring faimness in the presentation of news and opinion and
the place in such a picture of any expression of the views of the station licensee as
such must be considered.

4. It is apparent that our system of broadcasting, under which private persons
and organizations are licensed to provide broadcasting service to the various com-
munities and regions, imposes responsibility in the selection and presentation of
radio program material upon such licensees. Congress has recognized that the re-
quests for radio time may far exceed the amount of time reasonably available for
distribution by broadcasters. It provided, therefore, in Section 3(h) of the Com-
munications Act that a person engaged in radio broadcasting shall not be deemed a
common carrier. It is the licensee, therefore, who must determine what percentage
of the limited broadcast day should appropriately be devoted to news and discussion
or consideration of public issues, rather than to the other legitimate services of radio
broadcasting, and who must select or be responsible for the selection of the particu-
lar news items to be reported or the particular local, State, national or international
issues or questions of public interest to be considered, as well as the person or per-
sons to comment or analyze the news or to discuss or debate the issues chosen as
topics for radio consideration: “The life of each community involves a multitude of
interests some dominant and all pervasive such as interest in public affairs, education
and similar matters and some highly specialized and limited to few. The practical




168 The Faimess Doctrine

day-to-day problem with which every licensee is faced is one of striking a balance
between these various interests to reflect them in a program service which is useful
to the community, and which will in some way fulfill the needs and interests of the
many.” Capital Broadcasting Company, 4 Pike & Fischer, R.R. 21; The Northern
Corporation (WMEX ), 4 Pike & Fischer, R.R. 333, 338. And both the Commission
and the courts have stressed that this responsibility devolves upon the individual
licensees, and can neither be delegated by the licensee to any network or other
person or group, or be unduly fettered by contractual artangements restricting the
licensee in his free exercise of his independent judgments. National Broadcasting
Company v. United States, 319 U.S. 190 (upholding the Commission’s chain broad-
casting regulations, Section 3.101-3.108, 3.231-3.238, 3.631-3.628). Churchhill
Tabernacle v. Federal Communications Commission, 160 F. 2d 244 (See, rules and
regulations, Sections 3.109, 3.239, 3.639); Allen T. Simmons v. Federal Communi-
cations Commission, 169 F. 2d 670, certiorari denied 335 U.S. 846.

5. But the inevitability that there must be some choosing between various
claimants for access to a licensee’s microphone, does not mean that the licensee is
free to utilize his facilities as he sees fit or in his own particular interests as con-
trasted with the interests of the general public. The Communications Act of 1934,
as amended, makes clear that licenses are to be issued only where the public inter-
est, convenience or necessity would be served thereby. And we think it is equally
clear that one of the basic elements of any such operation is the maintenance of
radio and television as a medium of freedom of speech and freedom of expression
for the people of the Nation as a whole. Section 301 of the Communications Act
provides that it is the purpose of the act to maintain the control of the United
States over all channels of interstate and foreign commerce. Section 326 of the act
provides that this control of the United States shall not result in any impairment of
the right of free speech by means of such radio communications. It would be incon-
sistent with these express provisions of the act to assert that, while it is the purpose
of the act to maintain the control of the United States oves radio channels, but free
from any regulation or condition which interferes with the right of free speech,
nevertheless persons who are granted limited rights to be licensees of radio stations,
upon a finding under Sections 307(a) and 309 of the act that the public interest,
convenience, or necessity would be served thereby, may themselves make radio un-
available as a medium of free speech. The legislative history of the Communications
Act and its predecessor, the Radio Act of 1927 shows, on the contrary, that Con-
gress intended that radio stations should not be used for the private interest, whims,
or caprices of the particular persons who have been granted licenses, but in manner
which will serve the community generally and the various groups which make up
the community.! And the courts have consistently upheld Commission action giv-

'Thus in the Congressional debates leading to the enactment of the Radio Act of 1927
Congressman (later Senator) White stated (67 Cong. Rec. 5479, March 12, 1926):

“We have reached the definite conclusion that the right of all our people to enjoy this
means of communication can be preserved only by the repudiation of the idea underlying the
1912 law that anyone who will, may transmit and by the assertion in its stead of the doctrine
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ing recognition to and fulfilling that intent of Congress. KFKB Broadcasting Associ-
ation v. Federal Radio Commission, 47 F. 2d 670; Trinity Methodist Church, South
v. Federal Radio Commission, 62 F. 2d 850, certiorari denied, 288 U.S. 599.

6. It is axiomatic that one of the most vital questions of mass communication
in a democracy is the development of an informed public opinion through the pub-
lic dissemination of news and ideas concerning the vital public issues of the day.
Basically, it is in recognition of the great contribution which radio can make in the
advancement of this purpose that portions of the radio spectrum are allocated to
that form of radio communications known as radiobroadcasting. Unquestionably,
then, the standard of public interest, convenience and necessity as applied to radio-
broadcasting must be interpreted in the light of this basic purpose. The Commission
has consequently recognized the necessity for licensees to devote a reasonable per-
centage of their broadcast time to the presentation of news and programs devoted
to the consideration and discussion of public issues of interest in the community
served by the particular station. And we have recognized, with respect to such pro-
grams, the paramount right of the public in a free society to be informed and to
have presented to it for acceptance or rejection the different attitudes and view-
points concerning these vital and often controversial issues which are held by the
various groups which make up the community.? It is this right of the public to be
informed, rather than any right on the part of the Government, any broadcast
licensee or any individual member of the public to broadcast his own particular
views on any matter, which is the foundation stone of the American system of
broadcasting.

7. This affirmative responsibility on the part of broadcast licensees to provide
a reasonable amount of time for the presentation over their facilities of programs
devoted to the discussion and consideration of public issues has been reaffirmed by
the Commission in a long series of decisions. The United Broadcasting Co. (WHKC)
case, 10 FCC 515, emphasized that this duty includes the making of reasonable
provision for the discussion of controversial issues of public importance in the com-
munity served, and to make sufficient time available for full discussion thereof. The
Scott case, 3 Pike & Fischer, Radio Regulation 259, stated our conclusions that this

that the right of the public to service is superior to the right of any individual to use the ether
... the recent radio conference met this issue squarely. It recognized that in the present state of
scientific development there must be a limitation upon the number of broadcasting stations and
it recommended that licenses should be issued only to those stations whose operation would
render a benefit to the public, are necessary in the public interest or would contribute to the
development of the art. This principle was approved by every witness before your committee.
We have written it into the bill. If enacted into law, the broadcasting privilege will not be a
right of selfishness. It will rest upon an assurance of public interest to be served.” (Italics added.)

And this view that the interest of the listening public rather than the private interests of
particular licensees was reemphasized as recently as June 9, 1948, in a unanimaous report of the
Senate Committee on Interstate and Foreign Commerce on S. 1333 (80th Cong.) which would
have amended the present Communications Act in certain respects. See S. Rept. No. 1567, 80th
Cong. 2nd Sess., pp. 14-15.

2Cf., Thornhill v. Alabama, 310 U.S. 88, 95, 102; Associated Press v. United States, 326
U.S. 1, 20.
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duty extends to all subjects of substantial importance to the community coming
within the scope of free discussion under the first amendment without regard to
personal views and opinions of the licensees on the matter, or any determination by
the licensee as to the possible unpopularity of the views to be expressed on the sub-
ject matter to be discussed among particular elements of the station’s listening audi-
ence. Cf., National Broadcasting Company v. United States, 319 U.S. 190; Allen T.
Simmons, 3 Pike & Fischer, R.R. 1029, affirmed; Simmons v. Federal Communi-
cations Commission, 169 F. 2d 670, certiorari denied, 335 U.S. 846; Bay State
Beacon, 3 Pike & Fischer, R.R. 1455, affirmed; Bay State Beacon v. Federal Com-
munications Commission, U.S. App. D.C., decided December 20, 1948; Petition of
Sam Morris, 3 Pike & Fischer, R.R. 154; Thomas N. Beach, 3 Pike & Fischer R.R.
1784. And the Commission has made clear that in such presentation of news and
comment the public interest requires that the licensee must operate on a basis of
overall fairness, making his facilities available for the expression of the contrasting
views of all responsible elements in the community on the various issues which arise.
Mayflower Broadcasting Co., 8 F.C.C. 333; United Broadcasting Co. (WHKC) 10
F.C.C. 515; Cf. WBNX Broadcasting Co., Inc., 4 Pike & Fischer, R.R. 244 (memo-
randum opinion). Only where the licensee’s discretion in the choice of the particu-
lar programs to be broadcast over his facilities is exercised so as to afford a
reasonable opportunity for the presentation of all responsible positions on matters
of sufficient importance to be afforded radio time can radio be maintained as a
medium of freedom of speech for the people as a whole. These concepts, of course,
do restrict the licensee’s freedom to utilize his station in whatever manner he
chooses but they do so in order to make possible the maintenance of radio as a
medium of freedom of speech for the general public.

8. It has been suggested in the course of the hearings that licensees have an
affirmative obligation to insure fair presentation of all sides of any controversial
issue before any time may be allocated to the discussion or consideration of the
matter. On the other hand, arguments have been advanced in support of the propo-
sition that the licensee’s sole obligation to the public is to refrain from suppressing
or excluding any responsible point of view from access to the radio. We are of the
opinion, however, that any rigid requirement that licensees adhere to either of these
extreme prescriptions for proper station programing techniques would seriously
limit the ability of licensees to serve the public interest. Forums and roundtable
discussions, while often excellent techniques of presenting a fair cross section of
differing viewpoints on a given issue, are not the only appropriate devices for radio
discussion, and in some circumstances may not be particularly appropriate or advan-
tageous. Moreover, in many instances the primary “controversy” will be whether or
not the particular problem should be discussed at all; in such circumstances, where
the licensee has determined that the subject is of sufficient import to receive broad-
cast attention, it would obviously not be in the public interest for spokesmen for
one of the opposing points of view to be able to exercise a veto power over the
entire presentation by refusing to broadcast its position. Fairness in such circum-
stances might require no more than that the licensee make a reasonable effort to
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secure responsible representation of the particular position and, if it fails in this ef-
fort, to continue to make available its facilities to the spokesmen for such position
in the event that, after the original programs are broadcast, they then decide to
avail themselves of a right to reply to present their contrary opinion. It should be
remembered, moreover, that discussion of public issues will not necessarily be con-
fined to questions which are obviously controversial in nature, and, in many cases,
psograms initiated with no thought on the part of the licensee of their possibly
controversial nature will subsequently arouse controversy and opposition of a sub-
stantial nature which will merit presentation of opposing views. In such cases, how-
ever, fairess can be preserved without undue difficulty since the facilities of the
station can be made available to the spokesmen for the groups wishing to state views
in opposition to those expressed in the original presentation when such opposition
becomes manifest.

9. We do not believe, however, that the licensee’s obligations to serve the
public interest can be met merely through the adoption of a general pdlicy of not
refusing to broadcast opposing views where a demand is made of the station for
broadcast time. If, as we believe to be the case, the public interest is best served in a
democracy through the ability of the people to hear expositions of the various po-
sitions taken by responsible groups and individuals on particular topics and to
choose between them, it is evident that broadcast licensees have an affirmative duty
generally to encourage and implement the broadcast of all sides of controversial
public issues over their facilities, over and beyond their obligation to make available
on demand opportunities for the expression of opposing views. It is clear that any
approximation of faimess in the presentation of any controversy will be difficult if
not impossible of achievement unless the licensee plays a conscious and positive role
in bringing about balanced presentation of the opposing viewpoints.

10. It should be recognized that there can be no one all embracing formula
which licensees can hope to apply to insure the fair and balanced presentation of all
public issues. Different issues will inevitably require different techniques of presen-
tation and production. The licensee will in each instance be called upon to exercise
his best judgment and good sense in determining what subjects should be con-
sidered, the particular format of the programs to be devoted to each subject, the
different shades of opinion to be presented, and the spokesmen for each point of
view. In determining whether to honor specific requests for time, the station will
inevitably be confronted with such questions as whether the subject is worth
considering, whether the viewpoint of the requesting party has already received a
sufficient amount of broadcast time, or whether there may not be other available
groups or individuals who might be more appropriate spokesmen for the particular
point of view than the person making the request. The latter’s personal involvement
in the controversy may also be a factor which must be considered, for elementary
considerations of fairness may dictate that time be allocated to a person or group
which has been specifically attacked over the station, where otherwise no such
obligation would exist. Undoubtedly, over a period of time some licensees may
make honest errors of judgment. But there can be no doubt that any lcensee hon-

o
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estly desiring to live up to its obligation to serve the public interest and making a
reasonable effort to do so, will be able to achieve a fair and satisfactory resolution
of these problems in the light of the specific facts.

11. It is against this background that we must approach the question of ‘“‘edi-
torialization”—the use of radio facilities by the licensees thereof for the expression
of the opinions and ideas of the licensee on the various controversial and significant
issues of interest to the members of the general public afforded radio (or television)
service by the particular station. In considering this problem it must be kept in
mind that such editorial expression may take many forms ranging from the overt
statement of position by the licensee in person or by his acknowledged spokesmen
to the selection and presentation of news editors and commentators sharing the
licensee’s general opinions or the making available of the licensee’s facilities, either
free of charge or for a fee to persons or organizations reflecting the licensee’s view-
point either generally or with respect to specific issues. It should also be clearly
indicated that the question of the relationship of broadcast editorialization, as de-
fined above, to operation in the public interest, is not identical with the broader
problem of assuring “fairness” in the presentation of news, comment or opinion,
but is rather one specific facet of this larger problem.

12. It is clear that the licensee’s authority to determine the specific programs
to be broadcast over his station gives him an opportunity, not available to other
persons, to insure that his personal viewpoint on any particular issue is presented in
his station’s broadcasts, whether or not these views are expressly identified with
the licensee. And, in the absence of governmental restsaint, he would, if he so
choose, be able to utilize his position as a broadcast licensee to weight the scales in
line with his personal views, or even directly or indirectly to propagandize in behalf
of his particular philosophy or views on the various public issues to the exclusion of
any contrary opinions. Such action can be effective and persuasive whether or not
it is accompanied by any editorialization in the narrow sense of overt statement of
particular opinions and views identified as those of licensee.

13. The narrower question of whether any overt editorialization or advocacy
by broadcast licensees, identified as such is consonant with the operation of their
stations in the public interest, resolves itself, primarily into the issue of whether
such identification of comment or opinion broadcast over a radio or television sta-
tion with the licensee, as such, would inevitably or even probably result in such
overemphasis on the side of any particular controversy which the licensee chooses
to espouse as to make impossible any reasonably balanced presentation of all sides
of such issues or to render ineffective the available safeguards of that overall fairness
which is the essential element of operation in the public interest. We do not believe
that any such consequence is either inevitable or probable, and we have therefore
come to the conclusion that overt licensee editorialization, within reasonable limits
and subject to the general requirements of fairness detailed above, is not contrary
to the public interest.

14, The Commission has given careful consideration to contentions of those
witnesses at the hearing who stated their belief that any overt editorialization or
advocacy by broadcast licensee is per se contrary to the public interest. The main
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arguments advanced by these witnesses were that overt editorialization by broad-
cast licensees would not be consistent with the attainment of balanced presentations
since there was a danger that the institutional good will and the production re-
sources at the disposal of broadcast licensees would inevitably influence public
opinion in favor of the positions advocated in the name of the licensee and that,
having taken an open stand on behalf of one position in a given controversy, a
licensee is not likely to give a fair break to the opposition. We believe, however, that
these fears are largely misdirected, and that they stem from a confusion of the ques-
tion of overt advocacy in the name of the licensee, with the broader issue of insur-
ing that the station’s broadcasts devoted to the consideration of public issues will
provide the listening public with a fair and balanced presentation of differing view-
points on such issues, without regard to the particular views which may be held or
expressed by the licensee. Considered, as we believe they must be, as just one of
several types of presentation of public issues, to be afforded their appropriate and
nonexclusive place in the station’s total schedule of programs devoted to balanced
discussion and consideration of public issues, we do not believe that programs in
which the licensee’s personal opinions are expressed are intrinsically more or less
subject to abuse than any other program devoted to public issues. If it be true that
station good will and licensee prestige, where it exists, may give added weight to
opinion expressed by the licensee, it does not follow that such opinion should be
excluded from the air any more than it should in the case of any individual or
institution which over a period of time has built up a reservoir of good will or
prestige in the community. In any competition for public acceptance of ideas, the
skills and resources of the proponents and opponents will always have some measure
of effect in producing the results sought. But it would not be suggested that they
should be denied expression of their opinions over the air by reason of their particu-
lar assets. What is against the public interest is for the licensee *“to stack the cards”
by a deliberate selection of spokesmen for opposing points of view to favor one
viewpoint at the expense of the other, whether or not the views of those spokes-
men are identified as the views of the licensee or of others. Assurance of fairness
must in the final analysis be achieved, not by the exclusion of particular views be-
cause of the source of the views, or the forcefulness with which the view is ex-
pressed, but by making the microphone available for the presentation of contrary
views without deliberate restrictions designed to impede equally forceful presen-
tation.

15. Similarly, while licensees will in most instances have at their disposal
production resources making possible graphic and persuasive techniques for forceful
presentation of ideas, their utilization for the promulgation of the licensee’s per-
sonal viewpoints will not necessarily or automatically lead to unfairness or lack of
balance. While uncontrolled utilization of such resources for the partisan ends of
the licensee might conceivably lead to serious abuses, such abuses could as well
exist where the station’s resources are used for the sole use of his personal spokes-
men. The prejudicial or unfair use of broadcast production resources would, in
either case, be contrary to the public interest.

16. The Commission is not persuaded that a station’s willingness to stand up

——E
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and be counted on these particular issues upon which the licensee has a definite po-
sition may not be actually helpful in providing and maintaining a climate of faimess
and equal opportunity for the expression of contrary views. Certainly the public has
less to fear from the open partisan than from the covert propagandist. On many
issues, of sufficient importance to be allocated broadcast time, the station licensee
may have no fixed opinion or viewpoint which he wishes to state or advocate. But
where the licensee, himself, believes strongly that one side of a controversial issue is
correct and should prevail, prohibition of his expression of such position will not of
itself insure fair presentation of that issue over his station’s facilities, nor would
open advocacy necessarily prevent an overall fair presentation of the subject. It is
not a sufficient answer to state that a licensee should occupy the position of an
impartial umpire, where the licensee is in fact partial. In the absence of a duty to
present all sides of controversial issues, overt editorialization by station licensees
could conceivably result in serious abuse. But where, as we believe to be the case
under the Communications Act, such a responsibility for a fair and balanced presen-
tation of controversial public issues exists, we cannot see how the open espousal of
one point of view by the licensee should necessarily prevent him from affording a
fair opportunity for the presentation of contrary positions or make more difficult
the enforcement of the statutory standard of fairness upon any licensee.

17. It must be recognized, however, that the licensee’s opportunity to ex-
press his own views as part of a general presentation of varying opinions on particu-
lar controversial issues, does not justify or empower any licensee to exercise his
authority over the selection of program material to distort or suppress the basic
factual information upon which any truly fair and free discussion of public issues
must necessarily depend. The basis for any fair consideration of public issues, and
particularly those of a controversial nature, is the presentation of news and infor-
mation concerning the basic facts of the controversy in as complete and impartial a
manner as possible. A licensee would be abusing his position as public trustee of
these important means of mass communication were he to withhold from expression
over his facilities relevant news or facts concerning a controversy or to slant or dis-
tort the presentation of such news. No discussion of the issues involved in any
controversy can be fair or in the public interest where such discussion must take
place in a climate of false or misleading information concerning the basic facts of
the controversy.

18. During the course of the hearing, fears have been expressed that any ef-
fort on the part of the Commission to enforce a reasonable standard of faimess and
impartiality would inevitably require the Commission to take a stand on the merits
of the particular issues considered in the programs broadcast by the several licensees,
as well as exposing the licensees to the risk of loss of license because of “honest
mistakes” which they may make in the exercise of their judgment with respect to
the broadcasts of programs of a controversial nature. We believe that these fears are
wholly without justification, and are based on either an assumption of abuse of
power by the Commission or a lack of proper understanding of the role of the Com-
mission, under the Communications Act, in considering the program service of
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broadcast licensees in passing upon applications for renewal of license. While this
Commission and its predecessor, the Federal Radio Commission, have, from the
beginning of effective radio regulation in 1927, properly considered that a licensee’s
overall program service is one of the primary indicia of his ability to serve the pub-
lic interest, actual consideration of such service has always been limited to a deter-
mination as to whether the licensee’s programming, taken as a whole, demonstrates
that the licensee is aware of his listening public and is willing and able to make an
honest and reasonable effort to live up to such obligations. The action of the sta-
tion in carrying or refusing to carry any particular program is of relevance only as
the station’s actions with respect to such programs fits into its overall pattern of
broadcast service, and must be considered in the light of its other program activities.
This does not mean, of course, that stations may, with impunity, engage in a parti-
san editorial campaign on a particular issue or series of issues provided only that the
remainder of its program schedule conforms to the statutory norm of fairness; a
licensee may not utilize the portion of its broadcast service which conforms to the
statutory requirements as a cover or shield for other programing which fails to meet
the minimum stangards of operation in the public interest. But it is clear that the
standard of public interest is not so rigid that an honest mistake or error in judg-
ment on the part of a licensee will be or should be condemned where his overall
record demonstrates a reasonable effort to provide a balanced presentation of com-
ment and opinion on such issues. The question is necessarily one of the reasonable-
ness of the station’s actions, not whether any absolute standard of fairness has been
achieved. It does not require any appraisal of the merits of the particular issue to
determine whether reasonable efforts have been made to present both sides of the
question. Thus, in appraising the record of a station in presenting programs concemn-
ing a controversial bill pending before the Congress of the United States, if the
record disclosed that the licensee had permitted only advocates of the bill’s enact-
ment to utilize its facilities to the exclusion of its opponents, it is clear that no
independent appraisal of the bill’s merits by the Commission would be required to
reach a determination that the Hcensee has misconstrued its duties and obligations
as a person licensed to serve the public interest. The Commission has observed, in
considering this general problem that “the duty to operate in the public interest is
no esoteric mystery, but is essentially a duty to operate a radio station with good
judgment and good faith guided by a reasonable regard for the interests of the com-
munity to be served.” Northern Corporation {WMEX), 4 Pike & Fischer, R.R. 333,
339. Of course, some cases will be clearer than others, and the Commission in the
exercise of its functions may be called upon to weigh conflicting evidence to de-
termine whether the licensee has or has not made reasonable efforts to present a
fair and well-rounded presentation of particular public issues. But the standard of
reasonableness and the reasonable approximation of a statutory norm is not an
arbitrary standard incapable of administrative or judicial determination, but, on the
contrary, one of the basic standards of conduct in numerous fields of Anglo-Ameri-
can law. Like all other flexible standards of conduct, it is subject to abuse and
arbitrary interpretation and application by the duly authorized reviewing authori-

-
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ties. But the possibility that a legitimate standard of legal conduct might be abused
or arbitrarily applied by capricious governmental authority is not and cannot be a
reason for abandoning the standard itself. And broadcast licensees are protected
against any conceivable abuse of power by the Commission in the exercising of its
licensing authority by the procedural safeguards of the Communications Act and
the Administrative Procedure Act, and by the right of appeal to the courts from
final action claimed to be arbitrary or capricious.

19, There remains for consideration the allegation made by a few of the wit-
nesses in the hearing that any action by the Commission in this field enforcing a
basic standard of fairness upon broadcast licensees necessarily constitutes an
“abridgment of the right of free speech” in violation of the first amendment of the
United States Constitution, We can see no sound basis for any such conclusion. The
freedom of speech protected against governmental abridgment by the first amend-
ment does not extend any privilege to government licensees of means of public
communications to exclude the expression of opinions and ideas with which they
are in disagreement. We believe, on the contrary, that a requirement that broadcast
licensees utilize their franchises in a manner in which the listening public may be
assured of hearing varying opinions on the paramount issues facing the American
people is within both the spirit and letter of the first amendment. As the Supreme
Court of the United States has pointed out in the Associated Press monopoly case:

It would be strange indeed, however, if the grave concern for freedom of the
press which prompted adoption of the first amendment should be read as a
command that the Government was without power to protect that freedom.
... That amendment rests on the assumption that the widest possible dissemi-
nation of information from diverse and antagonistic sources is essential to the
welfare of the public, that a free press is a condition of free society. Surely a
command that the Government itself shall not impede the free flow of ideas
does not afford nongovernmental combinations a refuge if they impose re-
straints upon that constitutionally guaranteed freedom. Freedom to publish
means freedom for all and not for some. Freedom to publish is guaranteed by
the Constitution but freedom to combine to keep others from publishing is
not. (Associated Press v. United States, 326 U.S. 1 at p. 20.)

20. We fully recognize that freedom of the radio is included among the free-
doms protected against governmental abridgment by the first amendment. United
States v. Paramount Pictures, Inc., et al., 334 U.S. 131, 166. But this does not mean
that the freedom of the people as a whole to enjoy the maximum possible utili-
zation of this medium of mass communication may be subordinated to the freedom
of any single person to exploit the medium for his own private interest. Indeed, it
seems indisputable that full effect can only be given to the concept of freedom of
speech on the radio by giving precedence to the right of the American public to be
informed on all sides of public questions over any such individual exploitation for
private purposes. Any regulation of radio, especially a system of limited licensees, is
in a real sense an abridgment of the inherent freedom of persons to express them-
selves by means of radio communications. It is however, a necessary and consti-
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tutional abridgment in order to prevent chaotic interference from destroying the
great potential of this medium for public enlightenment and entertainment. Nation-
al Broadcasting Company v. United States, 319 U.S. 190, . . .; cf. Federal Radio
Commission v. Nelson Brothers Bond & Mortgage Co., 289 U.S. 266; Fisher’s Blend
Station, Inc. v. State Tax Commission, 277 U.S. 650. Nothing in the Communi-
cations Act or its history supports any conclusion that the people of the Nation,
acting through Congress, have intended to surrender or diminish their paramount
rights in the air waves, including access to radio broadcasting facilities to a limited
number of private licensees to be used as such licensees see fit, without regard to
the paramount interests of the people. The most significant meaning of freedom of
the radio is the right of the American people to listen to this great medium of com-
munications free from any governmental dictation as to what they can or cannot
hear and free alike from similar restraints by private licensees.

21. To recapitulate, the Commission believes that under the American system
of broadcasting the individual licensees of radio stations have the responsibility for
determining the specific program material to be brcadcast over their stations. This
choice, however, must be exercised in a manner consistent with the basic policy of
the Congress that radio be maintained as a medium of free speech for the general
public as a whole rather than as an outlet for the purely personal or private interests
of the licensee. This requires that licensees devote a reasonable percentage of their
broadcasting time to the discussion of public issues of interest in the community
served by their stations and that such programs be designed so that the public has a
reasonable opportunity to hear different opposing positions on the public issues of
interest and importance in the community. The particular format best suited for the
presentation of such programs in a manner consistent with the public interest must
be determined by the licensee in the light of the facts of each individual situation.
Such presentation may include the identified expression of the licensee’s personal
viewpoint as part of the more general presentation of views or comments on the
various issues, but the opportunity of licensees to present such views as they may
have on matters of controversy may not be utilized to achieve a partisan or one-
sided presentation of issues. Licensee editorialization is but one aspect of freedom
of expression by means of radio. Only insofar as it is exercised in conformity with
the paramount right of the public to hear a reasonably balanced presentation of all
responsible viewpoints on particular issues can such editorialization be considered
to be consistent with the licensee’s duty to operate in the public interest. For the
licensee is a trustee impressed with the duty of preserving for the public generally
radio as a medium of free expression and fair preseniation.

Dissenting Views of Commissioner Hennock

I agree with the majority that it is imperative that a high standard of imparti-
ality in the presentation of issues of public controversy be maintained by broadcast
licensees. I do not believe that the Commission’s decision, however, will bring about
the desired end. The standard of faimess as delineated in the report is virtually
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impossible of enforcement by the Commission with our present lack of policing
methods and with the sanctions given us by law. We should not underestimate the
difficulties inherent in the discovery of unfair presentation in any particular situ-
ation, or the problem presented by the fact that the sole sanction the Commission
possesses is total deprivation of broadcast privileges in a renewal or revocation pro-
ceeding which may occur long after the violation.

In the absence of some method of policing and enforcing the requirement
that the public trust granted a licensee be exercised in an impartial manner, it seems
foolhardy to permit editorialization by licensees themselves. I believe that we should
have such a prohibition, unless we can substitute for it some more effective method
of insuring fairness. There would be no inherent evil in the presentation of a licen-
see’s viewpoint if faimess could be guaranteed. In the present circumstances, pro-
hibiting it is our only instrument for insuring the proper use of radio in the public
interest.

MIND PROBES

1. If the founding fathers had been aware of the coming rise of the mass circu-
lation press and broadcasting, would they have written into the First Amendment a
provision much like the Fairness Doctrine?

2. Distinguish between “equal opportunities” as used in § 315 of the Communi-
cations Act and the “reasonable opportunity” requirement of the Fairness Doctrine.
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The TV Freeze

Television broadcasting began in America on a restricted basis in 1939.
The military priorities of World War 1| impeded TV’s growth and the
resumption of peacetime civilian activity was accompanied by slow
expansion of the fledgling medium. By 1948, with perhaps a million
television receivers in American homes, many new TV stations were
planning to go on the air. But only 12 channels (numbered 2-13) in the
very high frequency (VHF) portion of the radio spectrum had been allo-
cated to TV broadcasting by the FCC. This was an insufficient supply
in light of the burgeoning demand. for a limited number of channel
assignments in the most populous sections of the country. Additionally,
the FCC's postwar assignment table was creating technical interference
problems among TV stations already on the air.

The FCC instituted a ""freeze” on the issuance of new TV station
licenses effective September 30, 1948, in order to give itself time to
consider these problems. The freeze, which lasted until July 1, 1952,
limited the number of operating TV stations to 108. During the freeze
TV set ownership increased twenty-fold, coast-to-coast network inter-
connection lines were built by AT&T, and programming underwent a
transition from roller derbies and "simulcasts” of radio shows to “I|
Love Lucy” and “Today.” TV established itself as a profitable mass
medium between 1948 and 1952. In fact, the 108 pre-freeze TV sta-
tions remain the most lucrative in the industry.

Early in the freeze the FCC established its allocation and assign-
ment goals:

Priority No. 1. To provide at least one television service to all
parts of the United States.

Priority No. 2. To provide each community with at least one
television broadcasting station.

Priority No. 3. To provide a choice of at least two television
services to all parts of the United States.

Priority No. 4. To provide each community with at least two
television broadcast stations.

Priority No. 5. Any channels which remain unassigned under the
foregoing priorities will be assigned to the various communities
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depending on the size of the population of such community, the
geographical location of such community, and the number of tele-
vision services available to such community from television sta-
tions located in other communities.!

To achieve these objectives, the FCC allocated seventy additional chan-
nels {(numbered 14-83) for TV broadcasting in the ultra high frequency
{(UHF) spectrum. The Sixth Report and Order ended the freeze by
assigning 2,053 channels to 1,291 communities. The thaw was a signal
for hundreds of additional stations to come on the air.

A paramount issue that arose during the long freeze was a request
to establish a separate class of educational noncommercial TV stations.
The failure to do so in AM radio had almost completely excluded edu-
cators from the first broadcast service. When the FCC initially allocated
spectrum space for FM radio broadcasting in 1940, it established the
precedent of reserving a portion of the FM band exclusively for edu-
cational noncommercial uses. The present-day FM reservation contains
the twenty channels from 88 to 92 mHz, or one-fifth of the entire band.

Largely because of the urgings ot Commissioner Frieda B. Hen-
nock, the FCC proposed to establish an educational TV reservation in
its Third Notice, issued late in the Freeze. This plan was formally
adopted by the Commission in the Sixth Report and Order. There were
242 channel assignments (one-third of them VHF) reserved for edu-
cational telecasting. This number has incteased vastly since 1952,

The documents below elaborate the rationale underlying the FCC
decision. Much of the potential and some of the problems of “public
television’’ stem from the policies arrived at during the freeze.

A. THE THIRD NOTICE

Third Notice of Proposed Rule Making (Appendix A)
16 Fed. Rey. 3072, 3079
March 21, 1951

VI. Non-commercial Educational Television

The existing channel Assignment Table adopted by the Commission in 1945
did not contain any reserved channels for the exclusive use of non-commercial edu-
cational television stations, and no changes in this respect were proposed by the

! Notice of Further Proposed Rule Making in Docket Nus. 8736 . . ., 14 Fed. Reg. 4483,
4485 (1949); restated in Sixth Report and Order, 41 FCC 148, 167 (1952).
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Commission in its proposed table of July 11, 1949. However, in the Notice of
Further Proposed Rule Making issued on the latter date the Commission pointed
out that it had “received informal suggestions concerning the possible provision for
non-commercial educational broadcast stations in the 470-890 mc. band.” Inter-
ested parties were afforded the opportunity to file comments in the proceeding
concerning these suggestions.

Prior to the hearing on this issue, a number of the parties supporting the
reservation of channels for noncommercial educational purposes joined together
to form the Joint Committee on Educational Television. This committee offered
testimony in support of a request for reservation of channels in both the VHF and
UHF portions of the spectrum.

In general, the need for non-commercial educational television stations was
based upon the important contributions which noncommercial educational tele-
vision stations can make in educating the people both in school—at ali levels—and
also the adult public. The need for such stations was justified upon the high quality
type of programming which would be available on such stations—programming of
an entirely different character from that available on most commercial stations.

The need for a reservation was based upon the fact that educational insti-
tutions of necessity proceed more slowly in applying for broadcast stations than
commercial stations. Hence, if there is no reservation, the available channels are all
assigned to commercial interests long before the educational institutions are ready
to apply for them.

Some opposition to the reservation was presented at the hearing. In general,
none of the witnesses opposed the idea of noncommercial educational stations. On
the contrary, there was general agreement that such stations would be desirable.
Objection was made to the idea of reservation because as stated by some witnesses,
the experience of educational institutions in the use of AM and FM radio does not
furnish sufficient assurance that the educational institutions would make use of the
television channels. However, there was no objection even by these witnesses to a
certain form of reservation provided it was for a reasonably short time.

In the Commission’s view, the need for non-commercial educational tele-
vision stations has been amply demonstrated on this record. The Commission further
believes that educational institutions of necessity need a longer period of time to
get prepared for television than do the commercial interests. The only way this can
be done is by reserving certain channels for the exclusive use of non-commercial
educational stations. Obviously, the period of time during which such reservation
should exist is very important. The period must be long enough to give educational
institutions a reasonable opportunity to do the preparatory work that is necessary
to get authorizations for stations. The period must not be so long that frequencies
remain unused for excessively long periods of time. The Commission will survey
the general situation from time to time in order to insure that these objectives are
not lost sight of.

Accordingly, the Commission in its Table of Assignments has indicated the
specific assignments which are proposed to be reserved for non-commercial edu-
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cational stations.'? Rules concerning eligibility and use of the stations will be sub-
stantially the same as those set forth in subpart C of Part 11l of the Commission’s
rules and regulations. The reservation of the non-commercial educational stations is
not in a single block as in the case of FM since the assignment problems discussed
above would sharply curtail the usefulness of a block assignment.

The following method has been employed in making reservations. In all
communities having three or more assignments (whether VHF or UHF) one channel
has been reserved for a non-commercial educational station. Where a community
has fewer than three assignments, no reservation has been made except in those
communities which are primarily educational centers, where reservations have been
made even where only one or two channels are assigned.!* As between VHF and
UHF, a UHF channel has been reserved where there are fewer than three VHF
assignments, except for those communities which are primarily educational centers
where a VHF channel has been reserved. Where three or more VHF channels are
assigned to a community, a VHF channel has been reserved except in those com-
munities where all VHF assignments have been taken up. In those cases, a UHF
channel has been reserved.

It is recognized that in many communities the number of educational insti-
tutions exceed the reservation which is made. In such instances the various insti-
tutions concerned must enter into cooperative arrangements so as to make sure that
the facilities are available to all on an equitable basis.

B. SIXTH REPORT AND ORDER

17 Fed. Reg. 3905, 3908; 41 FCC 148, 158
April 14, 1952

The Educational Reservation

33. Section VI of Appendix A of the Third Notice contained a statement
that as a matter of policy certain assignments in the VHF and UHF would be
reserved for the exclusive use of non-commercial television stations. Careful con-
sideration has been given to the exceptions taken to this policy proposal in com-

2The procedure set forth in paragraphs 12 and 13 of the notice is applicable to any
specific assignment proposed to be reserved or to any request that a channel not proposed for
reservation should be reserved.

13Forty-six communities were considered to be primarily educational centers in dccord-
ance with the testimony presented by the Joint Committee on Educational Television. How-
ever, this enumeration is not binding and consideration will be given to any proposal filed pur-
suant to paragraphs 12 and 13 of the notice providing for additions to or deletions from the
enumeration.
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ments filed by several parties'? pursuant to paragraph 11 of the Third Notice. For
the reasons set forth below, the Commission has concluded that the record does
support its proposal’® and it is hereby adopted in the public interest as the decision
of the Commission.

34. The only comments directed against the proposal which fulfill the
requirements of paragraph 11 of the Third Notice are those filed by NARTB-TV
and Allen B. DuMont Laboratories, Inc. The others do not specify their objections
nor do they cite the evidence on which their objections are based. It is difficult to
ascertain in some cases whether the objection is in fact based upon the view that
there is a failure of the record to support the proposal or upon some other general
disagreement with the proposal. Since, however, the comments filed by NARTB-TV
and DuMont clearly cover all the objections to the proposal made by any of the
other parties, a discussion of their exceptions will cover those of the other parties,
and it will not be necessary to determine whether the latter comments must be
rejected for failure to comply with the provisions of paragraph 11 of the Third
Notice.

35. In view of the rather comprehensive and detailed exceptions taken to
section VI of Appendix A it is necessary to review the nature and extent of the
Commission’s proposal in the Third Notice. An extensive hearing was held by the
Commission on the issue: whether television channels should be reserved for the
exclusive use of noncommercial educational stations. A total of 76 witnesses
testified on this issue.* Among the subjects upon which the proponents of reser-
vation presented evidence were: the potential of educational television both for in-
school and adult education, and as an alternative to commercial programming; the
history of education’s use of other broadcast media and of visual aids to education;
the possibility of immediate or future utilization of television channels by public
and private educational organizations and the methods whereby such utilization

2These parties are: NARTB-TV, Allen B. DuMont Laboratories, Inc., Radio Kentucky,
Inc., Capitol Broadcasting Co., and the Tribune Co. Some comments were fiied which chal-
lenged the power of the Commission under the Communications Act to reserve channels for
this purpose. Such contentions have been disposed of by the Commission’s Memorandum
Opinion of July 13, 1951 (FCC 51-709). Other comments objected to the reservation of a
channel in a given community. These objections have been considered in another portion of
this report. The Joint Committee on Educational Television filed comments in support of the
educational reservation, as did many individual educational institutions, and other civic non-
profit organizations.

13Communications Measurements Laboratories, Inc., has taken issue with the use of the
words “‘nation wide” in describing the reservation of channels for this purpose. The proposal is
self-explanatory in this respect. Although channels have been reserved throughout the nation,
the reservation does not set apart any single channel or group of channels on a nation-wide basis.

“0Of this number, all but five were called by educational organizations or testified in
their own behalf in support of the position taken by such organizations in favor of an affirmative
resolution of the question. Two other witnesses were in favor of the principle of reservations
but differed with witnesses presented on behalf of educational groups with respect to the man-
ner and extent of reservation.
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could be effectuated; the type of program material which could be presented over
noncommercial television stations; the history of and prospects for educational
organizations’ securing broadcast opportunities from commercial broadcasters; and
the number of channels, both UHF and VHF, which would be required to satisfy
the needs of education throughout the country. The witnesses who opposed the
principle of reservation, contending that it was unlikely that educators would make
sufficient use of the reserved channels to warrant withholding them from commer-
cial applicants, and that the best results could be achieved by cooperation between
educational groups and commercial broadcasters, testified principally about the past
record of educators in broadcasting, the cost of a television station, and cooperation
between commercial broadcasters and educational institutions.

36. On the basis of the record thus compiled, the Commission concluded, as
set forth in the Third Notice, that there is a need for noncommercial educational
television stations; that because educational institutions require more time to
prepare for television than commercial interests, a reservation of channels is neces-
sary to insure that such stations come into existence; that such reservations should
not be for an excessively long period and should be surveyed from time to time;
and that channels in both the VHF and UHF bands should be reserved in accord-
ance with the method there set forth.

37. 1t has been contended that the record in this proceeding fails to support
the Commission’s proposal in three basic respects; that it has not been shown that
educational organizations will, in fact, require a longer period of time to prepare to
apply for television stations than commercial broadcasters; that it should have been
found that the reservation of channels for this purpose will result in a waste of
valuable frequency space because of nonusage and because of the limited audience
appeal that educational stations will have; and that no feasible plan for stable
utilization of channels by educational institutions has been advanced, particularly
with respect to the problem of licensee responsibility.

38. None of the commenting parties have contended that the record has
failed to support the findings of the Commission in the Third Notice that, based on
the important contributions such stations can make in the education of the in-
school and adult public, there is a need for noncommercial educational stations.
The objections to the Commission’s proposal must, therefore, refer to the desire
and the ability, as evidenced in the record, of the educational community to con-
struct and operate such stations.!* We conclude that the record shows the desire
and ability of education to make a substantial contribution to the use of television.
There is much evidence in the record concerning the activities of educational organi-
zations in AM and FM broadcasting. It is true and was to be expected that edu-

L DuMont, in its Comments in Opposition to Comments and Proposals of Other Parties,
has submitted the results of a survey which bear upon this question. Insofar as the survey bears
upon any specific reservation, DuMont had the opportunity to present it in the portion of the
hearing dealing with Appendix C. The Third Notice was not intended to permit the filing of
new material on the matters which were already the subject of hearing. DuMont had an oppor-
tunity to present this type of evidence in the general phase of the proceeding.
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cation has not utilized these media to the full extent that commercial broadcasters
have, in terms of number of stations and number of hours of operation. However, it
has also been shown that many of the educational institutions which are engaged in
aural broadcasting are doing an outstanding job in the presentation of high quality
programming, and have been getting excellent public response. And most important
in this connection, it is agreed that the potential of television for education is much
greater and more readily apparent than that of aural broadcasting, and that the
interest of the educational community in the field is much greater than it was in
aural broadcasting. Further, the justification for an educational station should not,
in our view, turn simply on account of audience size. The public interest will clearly
be served if these stations are used to contribute significantly to the educational
process of the nation. The type of programs which have been broadcast by edu-
cational organizations, and those which the record indicates can and would be tele-
vised by educators, will provide a valuable complement to commercial programming.

39. We do not think there is merit in the contention that the record, with re-
spect to the general phase of the hearing, does not support the general principle of a
reservation of channels for educational purposes as set out in the Third Notice be-
cause it does not contain detailed information with regard to the desire, ability and
qualifications of the educational organizations to construct a noncommercial edu-
cational station, or the competing commercial interests which desire to bring tele-
vision service to the public. In preparing a proposed Assignment Table for the entire
nation which would provide the framework for the growth of television for many
years to come, we could not limit our perspective to immediate demand for edu-
cational stations under circumstances where all communities did rot have an oppor-
tunity to give full consideration to the possibilities of television for educational
purposes and to mobilize their resources. Moreover, evidence of specific demand for
educational television was submitted for several communities in the general phase
of the hearing, and in addition there was presented an estimate of the number of
channels required for this purpose for one section of the country based upon the
size of the various communities and their general educational requirerents. We do
not think it unreasonable to believe that general principles of assignment may be
derived from such evidence, and that such principles may validly be applied to
comparable communities for the purposes of drawing up a nation-widz assignment
plan. See, e.g., The New England Divisions Case, 261 U.S. 184; 197-199 (1923).

40. Moreover, the Third Notice provided for the contesting of specific reser-
vations in any community. The Assignment Table adopted below has been prepared
after consideration of the specific evidence in support of, as well as in objection to,
specific proposed reservations and after consideration of the overall needs of all
communities for television service.

41. The great preponderance of evidence presented to the Commission has
been to the effect that the actual process of formulating plans and of enacting neces-
sary legislation or of making adequate financing available is one which will generally
require more time for educational organizations than for commercial interests. The
record does, of course, show that there are some educational institutions which are
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now ready to apply for television broadcasting licenses, but this in no wise detracts
from the unavoidable conclusion that the great mass of educational institutions
must move more slowly and overcome hurdles not present for commercial broad-
casters, and that to insure an extensive, rather than a sparse and haphazard develop-
ment of educational television, channels must be reserved by the Commission at this
time. There is moreover, abundant testimony in the record that the very fact of
reserving channels would speed the development of educational television. It was
pointed out that it is much easier for those seeking to construct educational tele-
vision stations to raise funds and get other necessary support if the channels are
definitely available, than if it is problematical whether a channel may be procured
at all.

42. With regard to possible waste of the reserved channels by nonuse, it is
contended that evidence offered in the general portion of the hearing, concerning
the record of performance of noncommercial educational agencies in aural broad-
casting, and their plans and abilities to meet the installation and programming costs
of television, can lead only to the conclusion that waste of limited spectrum space
through nonusage will result from the reservation of channels for noncommercial
educational stations. To whatever extent the position taken in these exceptions is
that any immediate nonuse of channel space available for television constitutes a
waste of channels, the Commission cannot agree. The basic nature of a reservation
in itself implies some nonuse; to attribute waste of spectrum to the Commission’s
proposal concerning the use of certain channels by noncommercial educational sta-
tions without attributing it to those assignments in the table for smaller cities,
which may not be used for some time, is misleading. The very purpose of the Assign-
ment Table is to reserve channels for the communities there listed to forestall a
haphazard, inefficient or inequitable distribution of television service in the United
States throughout the many years to come. Moreover, as pointed out in another
portion of this report, the whole of the Table of Assignments including the reser-
vations of channels for use by noncommercial educational stations is subject to
alteration in appropriate rule making proceedings in the future, and any assignment,
whether an educational reservation or not, may be modified if it appears in the pub-
lic interest to do so.

43. We do not believe that in order to support our decision to reserve chan-
nels for noncommercial educational stations it is necessary that we be able to find
on the basis of the record before us, in the general phase of the hearing, that the
educational community of the United States has demonstrated either collectively or
individually that it is financially qualified at this time to operate television stations.
One of the reasons for having the reservation is that the Commission recognizes that
it is of the utmost importance to this nation that a reasonable opportunity be af-
forded educational institutions to use television as a noncommercial educational
medium, and that at the same time it will generally take the educational communi-
ty longer to prepare for the operation of its own television stations than it would
for some commercial broadcasters. This approach is exactly the same as that under-
lying the Assignment Table as a whole, since reservations of commercial channels
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have been made in many sinaller communities to insure that they not be foreclosed
from ever having television stations.

44, Although the record in the general phase of the proceedings does not
contain any detailed showing on a community-by-community basis that the edu-
cational organizations have made detailed investigation of the costs incident to the
construction and operation of television stations and of the exact sources from
which such funds could be derived in the near future, nevertheless, the record, as a
whole, does indicate that educational organizations in most communities where
reservation has finally been made will actually seek the necessary funds. Further-
more, interested persons have had an opportunity to present evidence in the city-
by-city portion of the hearings as to whether such funds will be sought or will
become available in specific conmmunities. It will admittedly be a difficult and time
consuming process in most instances, but the likelihood of ultimate success, and the
importance to the public of the objective sought, warrants the action taken. Several
educational institutions, it was indicated on the record as early as the general por-
tion of the hearing, had applied for television stations. The amounts of money
spent by other public and private educational groups in aural broadcasting indicates
that the acquisition of sufficient funds for television would not be an insurmounta-
ble obstacle. It has been shown, for example, that considerable sums have already
been spent on visual aids to education. Television is clearly a fertile field for endow-
ment, and it seems probable that sufficient funds can be raised both through this
method and through the usual sources of funds for public and private education to
enable the construction and operation of many noncommercial educational stations.
As concerns the costs of operation there is the possibility of cooperative program-
ming and financing among several educational organizations in large communities.
The record indicates that educational institutions will unite in the coastruction and
operation of noncommercial educational television stations. Such cocperative effort
will, of course, help to make such stations economically feasible. The fact that
somewhat novel problems may arise with respect to the selection and designation of
licensees in this field does not—as some have contended—constitute a valid argu-
ment against the concept of educational reservations.

45. Several alternative methods for utilizing television in education have been
presented to the Commission, but we do not think that any of them is satisfactory.
One proposal is to utilize a microwave relay or wired circuit system of television for
in-school educational programs. It appears that the cost of a wired circuit for the
schools in larger cities might be prohibitive; but the determinative objection to such
a proposal is that it would ignore very significant aspects of educational television.
It is clear from the record that an important part of the educator’s effort in tele-
vision will be in the field of adult education in the home, as well as the provision of
after school programs for children.

46. The NARTB-TV contended that the solution lay in the voluntary cooper-
ation of educators and commercial broadcasters in the presentation of educational
programs on commercial facilities. We conclude, however, that this sort of volun-
tary cooperation cannot be expected to accomplish all the important objectives of
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educational television. In order for an educational program to achieve its purpose it
is necessary that broadcast time be available for educators on a regular basis. An
audience cannot be built up if educators are forced to shift their broadcast period
from time to time. Moreover, the presentation of a comprehensive schedule of pro-
grams comprising a number of courses and subjects which are designed for various
age and interest groups may require large periods of the broadcast day which would
be difficult if not impossible to obtain on commercial stations.

47. Another alternative was proposed by Senator Edwin C. Johnson of
Colorado. This proposal is elaborated in the Senator’s statement:

It is my belief as I have repeatedly said that the Commission could and should
impose a condition on all television licenses that a certain amount of time be
made available for educational purposes in the public interest as a sustaining
feature. In this matter, television can become available for educational work
now without saddling schools with the enormous burden and expense of con-
structing and operating a noncommercial educational station. ... It is my
considered opinion that the Commission can best serve the public interest and
at the same time extend extremely profitable assistance to the educational
processes of this country by imposing a condition in each television license
issued which would require the availability of appropriate time for educational
purposes.

48. It must be remembered that the provision for noncommercial educational
television stations does not relieve commercial licensees from their duty to carry
programs which fulfill the educational needs and serve the educational interests of
the community in which they operate. This obligation applies with equal force to
all commercial licensees whether or not a noncommercial educational channel has
been reserved in their community, and similarly will obtain in communities where
noncommercial educational stations will be in operation.

49. Aside from the question of the legal basis of a rule which would accom-
plish Senator Johnson’s proposal, the Commission feels it would be impracticable
to promulgate a rule requiring that each commercial television licensee devote a
specified amount of time to educational programs. A proper determination as to
the appropriate amount of time to be set aside is subject to so many different and
complex factors, difficult to determine in advance, that the possibility of such a
rule is most questionable. Thus, the number of stations in the community, the total
hours operated by each station, the number of educational institutions in the com-
munity, the size of the community, and countless other factors, each of which will
vary from community to community, would make any uniform rule applicable to
all TV stations unrealistic. All things considered, it appears to us that the reservation
of channels for noncommercial educational stations, together with continued
adherence by commercial stations to the mandate of serving the educational needs
of the community, is the best method of achieving the aims of educational tele-
vision. . . .
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Partial Commercial Operation by Educational Stations

54. In its comments the University of Missouri . . . requests that the Commis-
sion authorize *. .. commercial operation on the channels reserved for educational
institutions to an amount equal to 50 percent of the broadcast day.” It appears
from the evidence that funds in the amount of $350,000 are presently available to
the University for the construction of a television station, but that no funds are
available for the operation of such a station. Accordingly, the University requests
that the Commission permit educational institutions to use the reserved assignments
to operate stations on a limited commercial non-profit basis. It is urged that if its
request is granted the following objectives will be attained:

A. More educational institutions will be in a position to construct and operate
television stations throughout the country to the benefit of the public at large
without materially affecting the strictly commercial stations;

B. Educational television stations will be able, through income ieceived from
commercial programs, to better program their stations; and

C. That the commercial programs televised will break the monotony of continu-
ous educational subjects so as to permit the stations to attract and hold
audiences.

55. A similar proposal, that the Commission extend the reservation to in-
clude all educational institutions which are operated on a nonprofit basis, is made
by the Bob Jones University (WMUU) Greenville, South Carolina. The Bob Jones
University argues that *. . . the reservation of the privilege of a commercial income
commensurate with the operating expense of the educational station . . .” will result
in the encouragement and aid to television broadcasting by educational institutions.

56. KFRU, Inc., Columbia, Missouri, opposed the request of the University
of Missouri. In its reply to the University, KFRU states that it has no objection to
the proposed reservation of Channel 8 for noncommercial educational purposes in
Columbia, Missouri. However, it opposes the request of the University for partial
commercial operation on the grounds that such an operation would give the edu-
cational institution unfair competitive advantages over a commercial licensee.

57. It is our view that the request of the University of Missouri and the Bob
Jones University must be denied. In the Third Notice we stated:

In general, the need for noncommercial educational television stations was
based upon the important contributions which noncommercial educational
television stations can make in educating the people both in school—at all
levels—and also the adul: public. The need for such stations was justified
upon the high quality type of programming which would be available on such
stations—programming of an entirely different character from that available
on most commercial stations.
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A grant of the requests of the University of Missouri and Bob Jones University for
partial commercial operation by educational institutions would tend to vitiate the
differences between commercial operation and noncommercial educational oper-
ation. It is recognized that the type of operation proposed by these Universities may
be accomplished by the licensing of educational institutions in the commercial tele-
vision broadcast service. But in our view achievement of the objective for which
special educational reservations have been established—i.e., the establishment of a
genuinely educational type of service—would not be furthered by permitting edu-
cational institutions to operate in substantially the same manner as commercial
applicants though they may choose to call it limited commercial nonprofit oper-
ation, . . .

MIND PROBES

1. Paragraph 48 of the Sixth Report and Order states that commercial stations
will be expected to continue to meet their educational responsibilities to their com-
munities, even if educational television stations are operating. List the ways in
which local commercial TV stations serve your community’s educational needs and
interests.

2. The FCC in 1952 rejected the proposal that educational stations be permitted
to accept a limited amount of commercial advertising for fear that the differences
between commercial and noncommercial educational licensee operations would
thereby be debased. (See paragraph 57.) Consider the extent to which these differ-
ences have been undercut by public TV station programming patterns, corporate
program underwriting, frequent on-air appeals for viewer funding, § § 399A and
399B of the Communications Act, etc.
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The 1960 Programming
Policy Statement

Report and Statement of Policy re:
Commission en banc Programming Inquiry
25 Fed. Reg. 7291; 44 FCC 2303

July 29, 1960

Issued fourteen years after the ’Blue Book’' {Document 22}, the ""1960
Programming Policy Statement’’ was much milder in tone than its prede-
cessor. Nevertheless, the 1946 and 1960 policy statements are remarka-
biy similar in many respects. Both documents place responsibility for
programming with the licensee. Both rely on industry self-regulation to
achieve compliance with FCC programming objectives to a great extent.
The “’Blue Book’’ and the “1960 Programming Policy Statement” both
recognize the need for balanced programming, including local live pro-
grams, public affairs presentations, and the elimination of advertising
excesses. However, the “Blue Book’s’’ well-supported inclusion of sus-
taining programs as a necessary element of balanced scheduling is ex-
pressly rejected in the 1960 statement.

A new element was introduced by the FCC in the 1960 policy
statement—licensee ascertainment. This required the broadcaster to dis-
cover the ‘‘tastes, needs, and desires” of people in the local service area
through surveys of community leaders and the general public; to evalu-
ate the findings of such surveys; and to propose programs responsive to
the evaluated ‘‘tastes, needs, and desires.” The lawfuiness of the ascer-
tainment requirement was upheld in Henry v. FCC, 302 F. 2d 191 (D.C.
Cir. 1962), cert. denied, 371 U.S. 321.

The program proposal section of FCC application forms was re-
vised to reflect the growing importance of licensee ascertainment in the
1960’s. In 1971 the Commission issued its first ascertainment “’primer’’
(27 FCC 2d 650) in which primary emphasis was placed on program-
ming responsive to community ‘“‘problems’ rather than “tastes, needs,

191
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and desires.” The same emphasis was displayed in 1976's ‘“Renewal
Ascertainment Primer’’ (567 FCC 2d 418), which made ascertainment a
continuous requirement.

Formal ascertainment was eliminated as an obligation of commer-
cial radio stations in the radio deregulation proceeding concluded by
the FCC in 1981. (See Document 39.) It would seem to be a matter of
time before the requirement is abolished for other classes of licensees,
consistent with the Commission‘s adoption of “postcard renewal” for
radio and TV renewal applicants in 1981 (Revision of Applications for
Renewal of Licensees . . ., 46 Fed. Reg. 26236). This procedural change
makes it unnecessary for broadcasters to file programming data with
the FCC unless they are selected to be among the small proportion of
applicants required to submit “audit forms.’

As for what remains of the 1960 statement, it is superficially
complied with in most respects. In recent years the Commission has be-
come increasingly content neutral in its regulatory activities, preferring
to acquiesce to licensee discretion in programming matters. However,
programming still can be a factor of decisional significance in compara-
tive hearing situations. (See Document 29.)

-« . In considering the extent of the Commission’s authority in the area of program-
ming it is essential first to examine the limitations imposed upon it by the First
Amendment to the Constitution and Section 326 of the Communications Act.

The First Amendment to the United States Constitution reads as follows:

Congress shall make no law respecting an establishment of religion or prohibit-
ing the free exercise thereof; or abridging the freedom of speech, or of the
press; or the right of the people peaceably to assemble, and to petition the
Government for a redress of grievances.

Section 326 of the Communications Act of 1934, as amended, provides that:

Nothing in this chapter shall be understood or construed to give the Commis-
sion the power of censorship over the radio communications or signals
transmitted by any radio station, and no regulation or condition shall be
promulgated or fixed by the Commission which shall interfere with the right
of free speech by means of radio communication.

The communication of ideas by means of radio and television is a form of ex-
pression entitled to protection against abridgement by the First Amendment to the
Constitution. In United States v. Paramount Pictures, 334 U.S. 131, 166 (1948) the
Supreme Court stated:

We have no doubt that moving pictures, like newspapers and radio are in-
cluded in the press, whose freedom is guaranteed by the First Amendment.
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As recently as 1954 in Superior Films v. Department of Education, 346 U.S. 587,
Justice Douglas in a concurring opinion stated:

Motion pictures are, of course, a different medium of expression than the
radio, the stage, the novel or the magazine. But the First Amendment draws
no distinction between the various methods of communicating ideas.

Moreover, the free speech protection of the First Amendment is not confined
solely to the exposition of ideas nor is it required that the subject matter of the
communication be possessed of some value to society. In Winters v. New York, 333
U.S. 507, 510 (1948) the Supreme Court reversed a conviction based upon a vio-
lation of an ordinance of the City of New York which made it punishable to dis-
tribute printed matter devoted to the publication of accounts of criminal deeds and
pictures of bloodshed, lust or crime. In this connection the Court said:

We do not accede to appellee’s suggestion that the constitutional protection
for a free press applies only to the exposition of ideas. The line between the
informing and the entertaining is too elusive for the protection of that basic
right. . . . Though we can see nothing of any possible value to society in these
magazines, they are as much entitled to the protection of free speech as the
best of literature.

Notwithstanding the foregoing authorities, the right to the use of the airwaves
is conditioned upon the issuance of a license under a statutory scheme established
by Congress in the Communications Act in the proper exercise of its power over
commerce.' The question therefore arises as to whether because of the character-
istics peculiar to broadcasting which justifies the government in regulating its oper-
ation through a licensing system, there exists the basis for a distinction as regards
other media of mass communication with respect to application of the free speech
provisions of the First Amendment? In other words, does it follow that because one
may not engage in broadcasting without first obtaining a license, the terms thereof
may be so framed as to unreasonably abridge the free speech protection of the First
Amendment?

We recognize that the broadcasting medium presents problems peculiar to it-
self which are not necessarily subject to the same rules governing other media of
communication. As we stated in our Petition in Grove Press, Inc. and Readers Sub-
scription, Inc. v. Robert K. Christenberry (Case No. 25,861) filed in the U.S. Court
of Appeals for the Second Circuit,

radio and TV programs enter the home and are readily available not only to
the average normal adult but also to children and to the emotionally im-
mature. . . . Thus, for example, while a nudist magazine may be within the
protection of the First Amendment ... the televising of nudes might well
raise a serious question of programming contrary to 18 U.S.C. 1464. .. . Simi-
larly, regardless of whether the ‘‘four-letter words” and sexual description, set
forth in “Lady Chatterley’s Lover,” (when considered in the context of the

' NBC v. United States, 319 U.S. 190 (1943).
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whole book) make the book obscene for mailability purposes, the utterance
of such words or the depiction of such sexual activity on radio or TV would
raise similar public interest and Section 1464 questions.

Nevertheless it is essential to keep in mind that “the basic principles of freedom of
speech and the press like the First Amendment’s command do not vary.”?

Although the Commission must determine whether the total program service
of broadcasters is reasonably responsive to the interests and needs of the public they
serve, it may not condition the grant, denial or revocation of a broadcast license
upon its own subjective determination of what is or is not a good program. To do
so would “lay a forbidden burden upon the exercise of liberty protected by the
Constitution.”® The Chairman of the Commission during the course of his testi-
mony recently given before the Senate Independent Offices Subcommittee of the
Committee on Appropriations expressed the point as follows:

Mr. Ford. When it comes to questions of taste, unless it is downright profani-
ty or obscenity, I do not think that the Commission has any part in it.

I don’t see how we could possibly go out and say this program is good and
that program is bad. That would be a direct violation of the law.

In a similar vein Mr. Whitney North Seymour, President-elect of the American Bar
Association, stated during the course of this proceeding that while the Commission
may inquire of licensees what they have done to determine the needs of the com-
munity they propose to serve, the Commission may not impose upon them its
private notions of what the public ought to hear.’

Nevertheless, several witnesses in this proceeding have advanced persuasive
arguments urging us to require licensees to present specific types of programs on
the theory that such action would enhance freedom of expression rather than tend
to abridge it. With respect to this proposition we are constrained to point out that
the First Amendment forbids governmental interference asserted in aid of free
speech, as well as governmental action repressive of it. The protection against
abridgement of freedom of speech and press flatly forbids governmental inter-
ference, benign or otherwise. The First Amendment “while regarding freedom in
religion, in speech and printing and in assembling and petitioning the government
for redress of grievances as fundamental and precious to all, seeks only to forbid
that Congress should meddle therein.” (Powe v. United States, 109 F. 2d 147)

As recently as 1959 in Farmers Educational and Cooperative Union of
America v. WDAY, Inc. 360 U.S. 525, the Supreme Court succinctly stated:

2Burstyn v. Wilson, 343 U.S. 495, 503 (1952).

3Cantwell v. Connecticut, 310 U.S. 296, 307.

4Hearings before the Subcommittee of the Committee on Appropriations, United States
Senate, 86th Congress, 2nd Session on H.R. 11776 at page 775.

$Memorandum of Mr. Whitney North Seymour, Special Counsel to the National Associ-
ation of Broadcasters at page 7.
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... expressly applying this country’s tradition of free expression to the field
of radio broadcasting, Congress has from the first emphatically forbidden the
Commission to exercise any power of censorship over radio communication.

An examination of the foregoing authorities serves to explain why the day-to-
day operation of a broadcast station is primarily the responsibility of the individual
station licensee. Indeed, Congress provided in Section 3(h) of the Communications
Act that a person engaged in radio broadcasting shall not be deemed a common
carrier. Hence, the Commission in administering the Act and the courts in interpret-
ing it have consistently maintained that responsibility for the selection and presen-
tation of broadcast material ultimately devolves upon the individual station licensee,
and that the fulfillment of the public interest requires the free exercise of his inde-
pendent judgment. Accordingly, the Communications Act “does not essay to regu-
late the business of the licensee. The Commission is given no supervisory control
over programs, of business management or of policy . . . The Congress intended to
leave competition in the business of broadcasting where it found it . . .”® The regu-
latory responsibility of the Commission in the broadcast field essentially involves
the maintenance of a balance between the preservation of a free competitive broad-
cast system, on the one hand, and the reasonable restriction of that freedom in-
herent in the public interest standard provided in the Communications Act, on the
other.

In addition, there appears a second problem quite unrelated to the question
of censorship that would enter into the Commission’s assumption of supervision
over program content. The Commission’s role as a practical matter, let alone a
legal matter, cannot be one of program dictation or program supervision. In this
connection we think the words of Justice Douglas are particularly appropriate.

The music selected by one bureaucrat may be as offensive to some as it is
soothing to others. The news commentator chosen to report cn the events of
the day may give overtones to the news that pleases the bureaucrat but which
rile the . . . audience. The political philosophy which one radio sponsor exudes
may be thought by the official who makes up the programs as the best for
the welfare of the people. But the man who listens to it...may think it
marks the destruction of the Republic. . .. Today it is a business enterprise
working out a radio program under the auspices of government. Tomorrow it
may be a dominant, political or religious group. . .. Once a man is forced to
submit to one type of program, he can be forced to submit to another. It may
be but a short step from a cultural program to a political program. . .. The
strength of our system is in the dignity, resourcefulness and the intelligence of
our people. Our confidence is in their ability to make the wisest choice. That
system cannot flourish if regimentation takes hold.”

Having discussed the limitations upon the Commission in the consideration of
programming, there remains for discussion the exceptions to those limitations and

6 FCC v. Sanders Brothers, 309 U.S. 470 (1940).
Public Utilities Commission v. Pollak, 343 U.S. 451, 468, Dissenting Opinion.
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the area of affirmative responsibility which the Commission may appropriately
exercise under its statutory obligation to find that the public interest, convenience
and necessity will be served by the granting of a license to broadcast.

In view of the fact that a broadcaster is required to program his station in the
public interest, convenience and necessity, it follows despite the limitations of the
First Amendment and Section 326 of the Act, that his freedom to program is not
absolute. The Commission does not conceive that it is barred by the Constitution or
by statute from exercising any responsibility with respect to programming. It does
conceive that the manner or extent of the exercise of such responsibility can intro-
duce constitutional or statutory questions. It readily concedes that it is precluded
from examining a program for taste or content, unless the recognized exceptions to
censorship apply: for example, obscenity, profanity, indecency, programs inciting to
riots, programs designed or inducing toward the commission of crime, lotteries, etc.
These exceptions, in part, are written into the United States Code and, in part, are
recognized in judicial decision. See Sections 1304, 1343, and 1464 of Title 18 of
the United States Code (lotteries; fraud by radio; utterance of obscene, indecent or
profane language by radio). It must be added that such traditional or legislative
exceptions to a strict application of the freedom of speech requirements of the
United States Constitution may very well also convey wider scope in judicial in-
terpretation as applied to licensed radio than they have had or would have as ap-
plied to other communications media. The Commission’s petition in the Grove case,
supra, urged the court not unnecessarily to refer to broadcasting, in its opinion, as
had the District Court. Such reference subsequently was not made though it must
be pointed out there is no evidence that the motion made by the FCC was a con-
tributing factor. It must nonetheless be observed that this Commission consci-
entiously believes that it should make no policy or take any action which would
violate the letter or the spirit of the censorship prohibitions of Section 326 of the
Communications Act.

As stated by the Supreme Court of the United States in Joseph Burstyn, Inc.
v. Wilson, supra:

.. . Nor does it follow that motion pictures are necessarily subject to the pre-
cise rule governing any other particular method of expression. Each method
tends to present its own peculiar problem. But the basic principles of free-
dom of speech and the press, like the First Amendment’s command, do not
vary. Those principles, as they have frequently been enunciated by this Court,
make freedom of expression the rule.

A review of the Communications Act as a whole clearly reveals that the foun-
dation of the Commission’s authority rests upon the public interest, convenience
and necessity.® The Commission may not grant, modify or renew a broadcast sta-
tion license without finding that the operation of such station is in the public inter-
est. Thus, faithful discharge of its statutory responsibilities is absolutely necessary

8 8307(d), 308, 309, inter alia.
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in connection with the implacable requirement that the Commission approve no
such application for license unless it finds that “public interest, convenience, and
necessity would be served.” While the public interest standard does not provide a
blueprint of all of the situations to which it may apply, it does contain a sufficient-
ly precise definition of authority so as to enable the Commission to properly deal
with the many and varied occasions which may give rise to its application. A signifi-
cant element of the public interest is the broadcaster’s service to the community. In
the case of NBC v. United States, 319 U.S. 190, the Supreme Court described this
aspect of the public interest as follows:

An important element of public interest and convenience affecting the issue
of a license is the ability of the licensee to render the best practicable service
to the community reached by broadcasts. ... The Commission’s licensing
function cannot be discharged, therefore, merely by finding that there are no
technological objections to the granting of a license. If the criterion of “pub-
lic interest” were limited to such matters, how could the Commission choose
between two applicants for the same facilities, each of whom is financially
and technically qualified to operate a station? Since the very inception of
federal regulation of radio, comparative considerations as to the services to be
rendered have governed the application of the standard of ‘““public interest,
convenience, or necessity.””

Moreover, apart from this broad standard which we will further discuss in a mo-
ment, there are certain other statutory indications.

It is generally recognized that programming is of the essence of radio service.
Section 307(b) of the Communications Act requires the Commission to “make such
distribution of licenses . . . among the several States and communities as to provide
a fair, efficient, and equitable distribution of radio service to each of the same.”
Under this section the Commission has consistently licensed stations with the end
objective of either providing new or additional programming service o a communi-
ty, area or state, or of providing a new or additional “‘outlet” for broadcasting from
a community, area, or state. Implicit in the former alternative is increased radio
reception; implicit in the latter alternative is increased radio transmission and, in
this connection, appropriate attention to local live programming is required.

Formerly by reason of administrative policy, and since September 14, 1959,
by necessary implication from the amended language of Section 315 of the Com-
munications Act, the Commission has had the responsibility for determining wheth-
er licensees “afford reasonable opportunity for the discussion of conflicting views
on issues of public importance.” This responsibility usually is of the generic kind
and thus, in the absence of unusual circumstances, is not exercised with regard to
particular situations but rather in terms of operating policies of stations as viewed
over a reasonable period of time. This, in the past, has meant a review, usually in
terms of filed complaints, in connection with the applications made each three year
period for renewal of station licenses. However, that has been a practice largely
traceable to workload necessities, and therefore not so limited by {aw. Indeed the
Commission recently has expressed its views to the Congress that it would be desira-
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ble to exercise a greater discretion with respect to the length of licensing periods
within the maximum three year license period provided by Section 307(d). It has
also initiated rulemaking to this end.

The foundation of the American system of broadcasting was laid in the Radio
Act of 1927 when Congress placed the basic responsibility for all matter broadcast
to the public at the grass roots level in the hands of the station licensee. That obli-
gation was carried forward into the Communications Act of 1934 and remains
unaltered and undivided. The licensee, is, in effect, a “trustee” in the sense that his
license to operate his station imposes upon him a non-delegable duty to serve the
public interest in the community he had chosen to represent as a broadcaster.

Great confidence and trust are placed in the citizens who have qualified as
broadcasters. The primary duty and privilege to select the material to be broadcast
to his audience and the operation of his component of this powerful medium of
communication is left in his hands. As was stated by the Chairman in behalf of this
Commission in recent testimony before a Congressional Committee:®

Thus far Congress has not imposed by law an affirmative programming re-
quirement on broadcast licenses. Rather, it has heretofore given licensees a
broad discretion in the selection of programs. In recognition of this principle,
Congress provided in section 3(h) of the Communications Act that a person
engaged in radio broadcasting shall not be deemed a common carrier. To this
end the Commission in administering the Act and the courts in interpreting it
have consistently maintained that responsibility for the selection and presen-
tation of broadcast material ultimately devolves upon the individual station
licensee, and that the fulfillment of such responsibility requires the free
exercise of his independent judgment.

As indicated by former President Hoover, then Secretary of Commerce, in the
Radio Conference of 1922-25:

The dominant element for consideration in the radio field is, and always will
be, the great body of the listening public, millions in number, country wide in
distribution. There is no proper line of conflict between the broadcaster and
the listener, nor would I attempt to array one against the other. Their inter-
ests are mutual, for without the one the other could not exist.

There have been few developments in industrial history to equal the speed
and efficiency with which genius and capital have joined to meet radio needs.
The great majority of station owners today recognize the burden of service
and gladly assume it. Whatever other motive may exist for broadcasting, the
pleasing of the listener is always the primary purpose . . .

The greatest public interest must be the deciding factor. I presume that few
will dissent as to the correctness of this principle, for all will agree that public
good must ever balance private desire; but its acceptance leads to important
and far-reaching practical effects, as to which there may not be the same
unanimity, but from which, nevertheless, there is no logical escape.

9Testimony of Frederick W. Ford, May 16, 1960, before the Subcommittee on Com-
munications of the Committee on Interstate & Foreign Commerce, United States Senate.
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The confines of the licensee’s duty are set by the general standard “the public
interest, convenience or necessity.”’® The initial and principal execution of that
standard, in terms of the area he is licensed to serve, is the obligation of the licensee.
The principal ingredient of such obligation consists of a diligent, positive and con-
tinuing effort by the licensee to discover and fulfill the tastes, needs and desires of
his service area. If he has accomplished this, he has met his public responsibility. It
is the duty of the Commission, in the first instance, to select persons as licensees
who meet the qualifications laid down in the Act, and on a continuing basis to re-
view the operations of such licensees from time to time to provide reasonable assur-
ance to the public that the broadcast service it receives is such as its direct and
justifiable interest requires.

Historically it is interesting to note that in its review of station performance
the Federal Radio Commission sought to extract the general principles of broadcast
service which should (1) guide the licensee in his determination of the public inter-
est and (2) be employed by the Commission as an “index” or general frame of
reference in evaluating the licensee’s discharge of his public duty. The Commission
attempted no precise definition of the components of the public interest but left
the discernment of its limit to the practical operation of broadcast regulation. It re-
quired existing stations to report the types of service which had been provided and
called on the public to express its views and preferences as to programs and other
broadcast services. It sought information from as many sources as were available in
its quest of a fair and equitable basis for the selection of those who might wish to
become licensees and the supervision of those who already engaged in broadcasting.

The spirit in which the Radio Commission approached its unprecedented task
was to seek to chart a course between the need of arriving at a workable concept of
the public interest in station operation, on the one hand, and the prohibition laid
on it by the First Amendment to the Constitution cf the United States and by Con-
gress in Section 29 of the Federal Radio Act against censorship and interference
with free speech, on the other. The Standards or guidelines which evolved from that
process, in their essentials, were adopted by the Federal Communications Commis-
sion and have remained as the basis for evaluation of broadcast service. They have
in the main, been incorporated into various codes and manuals of network and sta-
tion operation.

It is emphasized, that these standards or guidelines should in no sense consti-
tute a rigid mold for station performance, nor should they be considered as a
Commission formula for broadcast service in the public interest. Rather, they should
be considered as indicia of the types and areas of service which, on the basis of ex-
perience, have usually been accepted by the broadcasters as more or less mcluded in
the practical definition of community needs and interests.

Broadcasting licensees must assume responsibility for all material which is
broadcast through their facilities. This includes all programs and advertising material
which they present to the public. With respect to advertising material the licensee

l(’C_ﬁ Communications Act of 1934, as amended, inter alia, Secs. 307, 309.
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has the additional responsibility to take all reasonable measures to eliminate any
false, misleading, or deceptive matter and to avoid abuses with respect to the total
amount of time devoted to advertising continuity as well as the frequency with
which regular programs are interrupted for advertising messages. This duty is per-
sonal to the licensee and may not be delegated. He is obligated to bring his positive
responsibility affirmatively to bear upon all who have a hand in providing broadcast
matter for transmission through his facilities so as to assure the discharge of his duty
to provide acceptable program schedule consonant with operating in the public
interest in his community. The broadcaster is obligated to make a positive, diligent
and continuing effort, in good faith, to determine the tastes, needs and desires of
the public in his community and to provide programming to meet those needs and
interests. This again, is a duty personal to the licensee and may not be avoided by
delegation of the responsibility to others.

Although the individual station licensee continues to bear legal responsibility
for all matter broadcast over his facilities, the structure of broadcasting, as devel-
oped in practical operation, is such—especially in television—that, in reality, the
station licensee has little part in the creation, production, selection, and control of
network program offerings. Licensees place “practical reliance” on networks for the
selection and supervision of network programs which, of course, as the principal
broadcast fare of the vast majority of television stations throughout the country.!!

In the fulfillment of his obligation the broadcaster should consider the tastes,
needs and desires of the public he is licensed to serve in developing his program-
ming and should exercise conscientious efforts not only to ascertain them but also
to carry them out as well as he reasonably can. He should reasonably attempt to
meet all such needs and interests on an equitable basis. Particular areas of interest
and types of appropriate service may, of course, differ from community to com-
munity, and from time to time. However, the Commission does expect its broadcast
licensees to take the necessary steps to inform themselves of the real needs and
interests of the areas they serve and to provide programming which in fact consti-
tutes a diligent effort, in good faith, to provide for those needs and interests.

The major elements usually necessary to meet the public interest, needs and
desires of the community in which the station is located as developed by the indus-
try, and recognized by the Commission, have included: (1) Opportunity for Local
Self-Expression, (2) The Development and Use of Local Talent, (3) Programs for
Children, (4) Religious Programs, (5) Educational Programs, (6) Public Affairs Pro-
grams, (7) Editorialization by Licensees, (8) Political Broadcasts, (9) Agricultural
Programs, (10) News Programs, (11) Weather and Market Reports, (12) Sports Pro-
grams, (13) Service to Minority Groups, (14) Entertainment Programming.

The elements set out above are neither all-embracing nor constant. We re-
emphasize that they do not serve and have never been intended as a rigid mold or
fixed formula for station operations. The ascertainment of the needed elements of

Uhe Commission, in recognition of this problem as it affects the licensees, has recently
recommended to the Congress enactment of legislation providing for direct regulation of net-
works in certain respects. [Enactment did not occur.—Ed.]
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the broadcast matter to be provided by a particular licensee for the audience he is
obligated to serve remains primarily the function of the licensee. His honest and
prudent judgments will be accorded great weight by the Commission. Indeed, any
other course would tend to substitute the judgment of the Commission for that of
the licensee.

The programs provided first by “chains” of stations and then by networks
have always been recognized by this Commission as of great value to the station
licensee in providing a well-rounded community service. The importance of net-
work programs need not be re-emphasized as they have constituted an integral part
of the well-rounded program service provided by the broadcast business in most
communities.

Our own observations and the testimony in this inquiry have persuaded us
that there is no public interest basis for distinguishing between sustaining and com-
mercially sponsored programs in evaluating station performance. However, this does
not relieve the station from responsibility for retaining the flexibility to accommo-
date public needs.

Sponsorship of public affairs, and other similar programs may very well en-
courage broadcasters to greater efforts in these vital areas. This is borne out by state-
ments made in this proceeding in which it was pointed out that under modern
conditions sponsorship fosters rather than diminishes the availability of important
public affairs and “‘cultural” broadcast programming. There is some convincing evi-
dence, for instance, that at the network level there is a direct relation between com-
mercial sponsorship and ““clearance” of public affairs and other “cultural” programs.
Agency executives have testified that there is unused advertising support for public
affairs type programming. The networks and some stations have scheduled these
types of programs during “prime time.”

The Communications Act'? provides that the Commission may grant con-
struction permits and station licenses, or modifications or renewals thereof, “only
upon written application™ setting forth the information required by the Act and
the Commission’s Rules and Regulations. If, upon examination of any such appli-
cation, the Commission shall find the public interest, convenience, and necessity
would be served by the granting thereof, it shall grant said application. If it does not
so find, it shall so advise the applicant and other known parties in interest of all
objections to the application and the applicant shall then be given an opportunity
to supply additional information. If the Commission cannot then make the neces-
sary finding, the application is designated for hearing and the applicant bears the
burden of providing proof of the public interest.

During our hearings there seemed to be some misunderstanding as to the na-
ture and use of the ‘“‘statistical” data regarding programming and advertising required
by our application forms. We wish to stress that no one may be summarily judged
as to the service he has performed on the basis of the information contained in his
application. As we said long ago:

12gection 308(a).

o
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It should be emphasized that the statistical data before the Commission
constitute an index only of the manner of operation of the stations and are
not considered by the Commission as conclusive of the over-all operation of
the stations in question.

Licensees will have an opportunity to show the nature of their program serv-
ice and to introduce other relevant evidence which would demonstrate that
in actual operation the program service of the station is, in fact, a well rounded
program service and is in conformity with the promises and representations
previously made in prior applications to the Commission.

As we have said above, the principal ingredient of the licensee’s obligation to
operate his station in the public interest is the diligent, positive, and continuing ef-
fort by the licensee to discover and fulfill the tastes, needs, and desires of his com-
munity or service area, for broadcast service.

To enable the Commission in its licensing functions to make the necessary
public interest finding, we intend to revise Part IV of our application forms to re-
quire a statement by the applicant, whether for new facilities, renewal or modifi-
cation, asto: (1) the measures he has taken and the effort he has made to determine
the tastes, needs and desires of his community or service area, and (2) the manner
in which he proposes to meet those needs and desires.

Thus we do not intend to guide the licensee along the path of programming;
on the contrary the licensee must find his own path with the guidance of those
whom his signal is to serve. We will thus steer clear of the bans of censorship with-
out disregarding the public’s vital interest, What we propose will not be served by
preplanned program format submissions accompanied by complimentary references
from local citizens. What we propose is documented program submissions prepared
as the result of assiduous planning and consultation covering two main areas: first, a
canvass of the listening public who will receive the signal and who constitute a
definite public interest figure; second, consultation with leaders in community life—
public officials, educators, religious, the entertainment media, agriculture, business,
labor—professional and eleemosynary organizations, and others who bespeak the
interests which make up the community.

By the care spent in obtaining and reflecting the views thus obtained, which
clearly cannot be accepted without attention to the business judgment of the licen-
see if his station is to be an operating success, will the standard of programming in
the public interest be best fulfilled. This would not ordinarily be the case if pro-
gram formats have been decided upon by the licensee before he undertakes his
planning and consultation, for the result would show little stimulation on the part
of the two local groups above referenced. And it is the composite of their contribu-
tive planning, led and sifted by the expert judgment of the licensee, which will
assure to the station the appropriate attention to the public interest which will
permit the Commission to find that a license may issue. By his narrative develop-
ment, in his application, of the planning, consulting, shaping, revising, creating, dis-

13pyblic Notice (98501), Sept. 20, 1946, “Status of Standard Broadcast Applications.”
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carding and evaluation of programming thus conceived or discussed, the licensee
discharges the public interest facet of his business calling without Government
dictation or supervision and permits the Commission to discharge its responsibility
to the public without invasion of spheres of freedom properly denied to it. By the
practicality and specificity of his narrative the licensee facilitates the application of
expert judgment by the Commission. Thus, if a particular kind of educational pro-
gram could not be feasibly assisted (by funds or service) by educators for more than
a few time periods, it would be idle for program composition to place it in weekly
focus. Private ingenuity and educational interest should look further, toward imple-
mental suggestions of practical yet constructive value. The broadcaster’s license is
not intended to convert his business into “an instrumentality of the federal govern-
ment”; neither, on the other hand, may he ignore the public interest which his
application for a license should thus define and his operations thereafter reasonably
observe,

Numbers of suggestions were made during the en banc hearings concerning
possible uses by the Commission of codes of broadcast practices adopted by seg-
ments of the industry as part of a process of self-regulation. While the Commission
has not endorsed any specific code of broadcast practices, we consider the efforts
of the industry to maintain high standards of conduct to be highly commendable
and urge that the industry persevere in these efforts.

The Commission recognizes that submissions, by applicants, concerning their
past and future programming policies and performance provide one important basis
for deciding whether—insofar as broadcast services are concerned—we may properly
make the public interest finding requisite to the grant of an application for a stand-
ard FM or television broadcast station. The particular manner in whick applicants
are required to depict their proposed or past broadcast policies and services (includ-
ing the broadcasting of commercial announcements) may therefore, have signifi-
cant bearing upon the Commission’s ability to discharge its statutory duties in the
matter. Conscious of the importance of reporting requirements, the Commission on
November 24, 1958 initiated proceedings (Docket No. 12673) to consider revisions
to the rules prescribing the form and content of reports on broadcast programming.

Aided by numerous helpful suggestions offered by witnesses in the recent en
banc hearings on broadcast programming, the Commission is at present engaged in a
thorough study of this subject. Upon completion of that study we will announce,
for comment by all interested parties, such further revisions to the present report-
ing requirements as we think will best conduce to an awareness, by broadcasters, of
their responsibilities to the public and to effective, efficient processing, by the Com-
mission, of applications for broadcast licenses and renewals.

To this end, we will initiate further rule making on the subject at the earliest
practicable date.

14:The defendant is not an instrumentality of the federal government but a privately
owned corporation.” McIntire v. Wm. Penn Broadcasting Co., 151 F. 2d 597, 600.
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MIND PROBES

1. The 1960 statement says on p. 194 that the “First Amendment forbids
government interference asserted in aid of free speech, as well as governmental ac-
tion repressive of it.”” But in the Red Lion decision {Document 34), the Supreme
Court said on p. 286, “There is nothing in the First Amendment which prevents the
Government from requiring a licensee to share his frequency with others...” Are
these views consistent? If not, which one is preferable? Which is the law of the land?

2. Draft a programming policy statement for the current year to which the FCC
could subscribe and that would pass statutory and constitutional muster.

RELATED READING

FORD, FREDERICK W., “The Meaning of the ‘Public Interest, Convenience or
Necessity,” >’ Journal of Broadcasting, 5:3 (Summer 1961), 205-18.

“Note: Judicial Review of FCC Program Diversity Regulations” {by Francis S.
Blake], Columbia Law Review, 75:2 (March 1975), 401-40.




The Great Debates Law

Public Law 677, 86th Congress
August 24, 1960

This temporary suspension of § 315 permitted broadcast stations to
carry the so-called ““Great Debates” between John F. Kennedy and
Richard M. Nixon in 1960 without offering “equal time’ to the many
splinter party presidential aspirants. The Senate Joint Resolution was
passed only after the major parties’ candidates were selected at the
national political conventions. Congress has never passed a subsequent
suspension, and 1964, 1968, and 1972 saw no joint broadcast appear-
ances by presidential candidates.

In 1975 the FCC re-interpreted § 315(a) (4)’s exemption of “‘on-
the-spot coverage of bona fide news events’’ to permit licensees to carry
candidates’ debates and news conferences arranged by nonbroadcasters
free of the “equal time’’ obligation [Aspen Institute, 55 FCC 2d 697,
affirmed, Chisholm v. FCC, 538 F.2d 349 (D.C. Cir. 1976), cert. de-
nied, 429 U.S, 890]. Accordingly, when the League of Women Voters
arranged debates between Gerald Ford and Jimmy Carter in 1976 and
Carter and Ronald Reagan in 1980, broadcast coverage was allowed. By
1981 the FCC was recommending congressional repeal of § 315.

Resolved by the Senate and House of Representatives of the United States of
America in Congress assembled, That that part of section 315(a) of the Communi-
cations Act of 1934, as amended, which requires any licensee of a broadcast station
who permits any person who is a legally qualified candidate for any public office to
use a broadcasting station to afford equal opportunities to all other such candidates
for that office in the use of such broadcasting station, is suspended for the period
of the 1960 presidential and vice presidential campaigns with respect to nominees
for the offices of President and Vice President of the United States. Nothing in the
foregoing shall be construed as relieving broadcasters from the obligation imposed
upon them under this Act to operate in the public interest.
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(2) The Federal Communications Commission shall make a report to the Con-
gress, not later than March 1, 1961, with respect to the effect of the provisions of
this joint resolution and any recommendations the Commission may have for
amendments to the Communications Act of 1934 as a result of experience under
the provisions of this joint resolution.

MIND PROBES

1. In what way is a candidate’s ability to emerge victoriously from a TV debate
encounter related to his/her ability to fill the office sought?

2. Despite increased campaign expenditures, the extension of voting rights to
previously ineligible young adults, and the TV debates of 1976 and 1980, the pro-
portion of eligible voters casting a ballot in presidential elections has declined
markedly since the first debates were televised in 1960. Some allege this decline in
active voter participation is caused by TV-induced voter apathy; television has
turned politics into just another spectator sport. After reaching your own con-
clusion on this proposition, suggest ways in which broadcasting could be used to
buck the trend.

RELATED READING

CHESTER, EDWARD W., Radio, Television and American Politics. New York:
Sheed and Ward, 1969.

KRAUS, SIDNEY, ed., The Great Debates. Bloomington: Indiana University Press,
1962.

, ed.. The Great Debates: Carter vs. Ford, 1976. Bloomington: Indiana

University Press, 1979.

UNITED STATES CONGRESS, SENATE, SUBCOMMITTEE ON FREEDOM OF
COMMUNICATIONS OF THE SUBCOMMITTEE ON COMMUNICATIONS
OF THE COMMITTEE ON COMMERCE, Final-Report Pursuant to S. Res.
305, 86th Congress, Parts I-VI, 87th Congress, 1st and 2d Sessions. Washing-
ton, D.C.: Government Printing Office, 1961-1962.




The “Vast Wasteland”

Address by Newton N. Minow to the National
Association of Broadcasters, Washington, D.C.*
May 9, 1961

Newton N. Minow served only 28 months as FCC Chairman, but no
commissioner before or since matched his impact on the general public
and broadcasting. A Chicago lawyer and associate of Adlai E. Stevenson,
Minow was named to the Commission early in 1961 by President John
F. Kennedy. He resigned in the middle of 1963 to take a more lucrative
legal position in private industry.

This speech alarmed broadcasters, made newspaper headlines, and
evoked favorable public response and comment in the print media. It
signaled the start of a new regulatory activism and an end to the cor-
ruption that riddled the FCC in the closing years of the Eisenhower
administration, when two commissioners (including a Chairman) were
forced to resign because of their scandalous dealings with some of the
broadcasters they were supposed to regulate.

Some aspects of Minow’s regulatory program, outlined in this ad-
dress, attracted wide support and were realized in the following 2 years.
Educational television station construction was given a $32 million
boost when Congress passed the “ETV Facilities Act of 1962 (Public
Law 87-447, approved May 1, 1962). The prospects for UHF television
brightened with enactment of the “’All Channel Receiver Law” (Public
Law 87-529, approved July 10, 1962) which added § § 303(s) and 330
to the Communications Act. But protection of Pay TV from near-
infanticide and reduction of broadcast advertising excesses were among
the regulatory objectives Minow failed to achieve because of his short
stay in office and the shifting regulatory climate followinghis departure.

It was Minow’s outspoken discontent with television programming
and his vow to lead the FCC to review broadcast content more closely

*Reprinted with permission from Newton N. Minow, Equal Time: The Private Broad-
caster and the Public Interest, ed. Lawrence Laurent (New York: Atheneum, 1964), pp. 48-64.
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when acting on license renewals that made broadcasters apprehensive.
Anxious not to find out if the Chairman really meant what he said, net-
works andstations alike attempted to make the “vast wasteland”’ bloom
with more public affairs programs, improved children’s offerings, and a
de-emphasis on violent action shows. The change proved to be as tempo-
rary as Minow’s tenure at the FCC. More lasting was the technique of
“regulation by raised eyebrow” that Minow used with considerable
success in this speech and which his successors have continued to em-
ploy in the delicate area of broadcast programming with varied results.

Governor Collins, Distinguished Guests, Ladies and Gentlemen:

Thank you for this opportunity to meet with you today. This is my first pub-
lic address since 1 took over my new job. When the New Frontiersmen rode into
town, I locked myself in my office to do my homework and get my feet wet. But
apparently I haven’t managed to stay out of hot water. I seem to have detected a
certain nervous apprehension about what I might say or do when I emerged from
that locked office for this, my maiden station break.

First, let me begin by dispelling a rumor. I was not picked for this job because
I regard myself as the fastest draw on the New Frontier.

Second, let me start a rumor. Like you, I have carefully read President
Kennedy’s messages about the regulatory agencies, conflict of interest and the dan-
gers of ex parte contracts. And of course, we at the Federal Communications Com-
mission will do our part. Indeed, I may even suggest that we change the name of
the FCC to The Seven Untouchables!

It may also come as a surprise to some of you, but [ want you to know that
you have my admiration and respect. Yours is a most honorable profession. Anyone
who is in the broadcasting business has a tough row to hoe. You earn your bread by
using public property. When you work in broadcasting, you volunteer for public
service, public pressure and public regulation. You must compete with other attrac-
tions and other investments, and the only way you can do it is to prove to us every
three years that you should have been in business in the first place.

I can think of easier ways to make a living.

But I cannot think of more satisfying ways.

I admire your courage—but that doesn’t mean I would make life any easier
for you. Your license lets you use the public’s airwaves as trustees for 180 million
Americans. The public is your beneficiary. If you want to stay on as trustees, you
must deliver a decent return to the public—not only to your stockholders. So, as a
representative of the public, your health and your product are among my chief con-
cerns.

As to your health: let’s talk only of television today. In 1960 gross broadcast
revenues of the television industry were over $1,268,000,000; profit before taxes
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was $243,900,000—an average return on revenue of 19.2 percent. Compare this
with 1959, when gross broadcast revenues were $1,163,900,000 and profit before
taxes was $222,300,000, an average return on revenue of 19.1 percent. So, the
percentage increase of total revenues from 1959 to 1960 was 9 percent, and the
percentage increase of profit was 9.7 percent. This, despite a recession. For your
investors, the price has indeed been right.

I have confidence in your health.

But not in your product.

It is with this and much more in mind that I come before you today.

One editorialist in the trade press wrote that *“the FCC of the New Frontier is
going to be one of the toughest FCC’s in the history of broadcast regulation.” If he
meant that we intend to enforce the law in the public interest, let me make it per-
fectly clear that he is right—we do.

If he meant that we intend to muzzle or censor broadcasting, he is dead
wrong.

It would not surprise me if some of you had expected me to come here today
and say in effect, “Clean up your own house or the government will do it for you.”

Well, in a limited sense, you would be right—I've just said it.

But 1 want to say to you earnestly that it is not in that spirit that [ come be-
fore you today, nor is it in that spirit that I intend to serve the FCC.

I am in Washington to help broadcasting, not to harm it; to strengthen it, not
weaken it; to reward it, not punish it; to encourage it, not threaten it; to stimulate
it, not censor it.

Above all, I am here to uphold and protect the public interest.

What do we mean by “the public interest”’? Some say the public interest is
merely what interests the public.

I disagree.

So does your distinguished president, Governor Collins. In a recent speech he
said, “Broadcasting, to serve the public interest, must have a soul and a conscience,
a burning desire to excel, as well as to sell; the urge to build the character, citizen-
ship and intellectual stature of people, as well as to expand the gross national
product. . . . By no means do I imply that broadcasters disregard the public inter-
est. . .. But a much better job can be done, and should be done.”

I could not agree more.

And I would add that in today’s world, with chaos in Laos and the Congo
aflame, with Communist tyranny on our Caribbean doorstep and relentless pressure
on our Atlantic alliance, with social and economic problems at home of the gravest
nature, yes, and with technological knowledge that makes it possible, as our Presi-
dent has said, not only to destroy our world but to destroy poverty around the
world—in a time of peril and opportunity, the old complacent, unbalanced fare of
action-adventure and situation comedies is simply not good enough.

Your industry possesses the most powerful voice in America. It has an ines-
capable duty to make that voice ring with intelligence and with leadership. In a few
years this exciting industry has grown from a novelty to an instrument of over-
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whelming impact on the American people. It should be making ready for the kind
of leadership that newspapers and magazines assumed years ago, to make our people
aware of their world.

Ours has been called the jet age, the atomic age, the space age. It is also, |
submit, the television age. And just as history will decide whether the leaders of
today’s world employed the atom to destroy the world or rebuild it for mankind’s
benefit, so will history decide whether today’s broadcasters employed their power-
ful voice to enrich the people or debase them.

If I seem today to address myself chiefly to the problems of television, I don’t
want any of you radio broadcasters to think we’ve gone to sleep at your switch—we
haven’t. We still listen. But in recent years most of the controversies and cross-
currents in broadcast programming have swirled around television. And so my sub-
ject today is the television industry and the public interest.

Like everybody, I wear more than one hat. I am the Chairman of the FCC. I
am also a television viewer and the husband and father of other television viewers. 1
have seen a great many television programs that seemed to me eminently worth-
while, and I am not talking about the much-bemoaned good old days of “Playhouse
90” and “Studio One.”

I am talking about this past season. Some were wonderfully entertaining, such
as “The Fabulous Fifties,” the “Fred Astaire Show” and the “Bing Crosby Special”’;
some were dramatic and moving, such as Conrad’s “Victory” and “Twilight Zone”;
some were marvelously informative, such as ““The Nation’s Future,” “CBS Reports,”
and “The Valiant Years.” I could list many more—programs that I am sure everyone
here felt enriched his own life and that of his family. When television is good,
nothing—not the theater, not the magazines or newspapers—nothing is better.

But when television is bad, nothing is worse. I invite you to sit down in front
of your television set when your station goes on the air and stay there without a
book, magazine, newspaper, profit-and-loss sheet or rating book to distract you—
and keep your eyes glued to that set until the station signs off. I can assure you that
you will observe a vast wasteland.

You will see a procession of game shows, violence, audience participation
shows, formula comedies about totally unbelievable families, blood and thunder,
mayhem, violence, sadism, murder, Western badmen, Western good men, private
eyes, gangsters, more violence and cartoons. And, endlessly, commercials—many
screaming, cajoling and offending. And most of all, boredom. True, you will see a
few things you will enjoy. But they will be very, very few. And if you think I
exaggerate, try it.

Is there one person in this room who claims that broadcasting can’t do better?

Well, a glance at next season’s proposed programing can give us little heart. Of
seventy-three and a half hours of prime evening time, the networks have tentatively
scheduled fifty-nine hours to categories of “action-adventure,” situation comedy,
variety, quiz and movies.

Is there one network president in this room who claims he can’t do better?

Well, is there at least one network president who believes that the other net-
works can’t do better?
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Gentlemen, your trust accounting with your beneficiaries is overdue.

Never have so few owed so much to so many.

Why is so much of television so bad? I have heard many answers: demands of
your advertisers; competition for ever higher ratings; the need always to attract a
mass audience; the high cost of television programs; the insatiable appetite for pro-
graming material—these are some of them. Unquestionably these are tough problems
not susceptible to easy answers.

But I am not convinced that you have tried hard enough to solve them.

I do not accept the idea that the present over-all programing is aimed accu-
rately at the public taste. The ratings tell us only that some people have their tele-
vision sets turned on, and of that number, so many are tuned to one channel and so
many to another. They don’t tell us what the public might watch if they were
offered half a dozen additional choices. A rating, at best, is an indication of how
many people saw what you gave them. Unfortunately it does not reveal the depth
of the penetration, or the intensity of reaction, and it never reveals what the accept-
ance would have been if what you gave them had been better—if all the forces of
art and creativity and daring and imagination had been unleashed. I believe in the
people’s good sense and good taste, and I am not convinced that the people’s taste
is as low as some of you assume.

My concern with the rating services is not with their accuracy. Perhaps they
are accurate. I really don’t know. What, then, is wrong with the ratings? It’s not
been their accuracy—it’s been their use.

Certainly I hope you will agree that ratings should have little influence where
children are concerned. The best estimates indicate that during the hours of 5 to 6
P.M., 60 percent of your audience is composed of children under twelve. And most
young children today, believe it or not, spend as much time watching television as
they do in the schoolroom. I repeat—let that sink in—most young children today
spend as much time watching television as they do in the schoolroom. It used to be
said that there were three great influences on a child: home, school and church.
Today there is a fourth great influence, and you ladies and gentlemen control it.

If parents, teachers and ministers conducted their responsibilities by follow-
ing the ratings, children would have a steady diet of ice cream, school holidays and
no Sunday School. What about your responsibilities? Is there no room on television
to teach, to inform, to uplift, to stretch, to enlarge the capacities of our children? Is
there no room for programs deepening their understanding of children in other
lands? Is there no room for a children’s news show explaining something about the
world to them at their level of understanding? Is there no room for reading the great
literature of the past, teaching them the great traditions of freedom? There are some
fine children’s shows, but they are drowned out in the massive doses of cartoons,
violence and more violence. Must these be your trademarks? Search your con-
sciences and see if you cannot offer more to your young beneficiaries, whose future
you guide so many hours each and every day.

What about adult programing and ratings? You know, newspaper publishers
take popularity ratings too. The answers are pretty clear; it is almost always the
comics, followed by the advice-to-the-lovelorn columns. But, ladies and gentlemen,
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the news is still on the front page of all newspapers, the editorials are not replaced
by more comics, the newspapers have not become one long collection of advice to
the lovelorn. Yet newspapers do not need a license from the government to be in
business—they do not use public property. But in television—where your responsi-
bilities as public trustees are so plain—the moment that the ratings indicate that
Westems are popular, there are new imitations of Westerns on the air faster than the
old coaxial cable could take us from Hollywood to New York. Broadcasting cannot
continue to live by the numbers. Ratings ought to be the slave of the broadcaster,
not his master. And you and I both know that the rating services themselves would
agree.

Let me make clear that what I am talking about is balance. I believe that the
public interest is made up of many interests. There are many people in this great
country, and you must serve all of us. You will get no argument from me if you say
that, given a choice between a Western and a symphony, more people will watch
the Western. I like Westerns and private eyes too—but a steady diet for the whole
country is obviously not in the public interest. We all know that people would more
often prefer to be entertained than stimulated or informed. But your obligations
are not satisfied if you look only to popularity as a test of what to broadcast. You
are not only in show business; you are free to communicate ideas as well as relax-
ation. You must provide a wider range of choices, more diversity, more alternatives.
It is not enough to cater to the nation’s whims—you must also serve the nation’s
needs.

And I would add this—that if some of you persist in a relentless search for the
highest rating and the lowest common denominator, you may very well lose your
audience. Because, to paraphrase a great American who was recently my law part-
ner, the people are wise, wiser than some of the broadcasters—and politicians—think.

As you may have gathered, I would like to see television improved. But how
is this to be brought about? By voluntary action by the broadcasters themselves?
By direct government intervention? Or how?

Let me address myself now to my role, not as a viewer, but as Chairman of
the FCC. I could not if I would chart for you this afternoon in detail all of the ac-
tions I contemplate. Instead, I want to make clear some of the fundamental princi-
ples which guide me.

First: the people own the air. They own it as much in prime evening time as
they do at 6 o’clock Sunday morning. For every hour that the people give you, you
owe them something. I intend to see that your debt is paid with service.

Second: I think it would be foolish and wasteful for us to continue any womn-
out wrangle over the problems of payola, rigged quiz shows, and other mistakes of
the past. There are laws on the books which we will enforce. But there is no chip on
my shoulder. We live together in perilous, uncertain times; we face together stagger-
ing problems; and we must not waste much time now by rehashing the clichés of
past controversy. To quarrel over the past is to lose the future.

Third: I believe in the free enterprise system. I want to see broadcasting im-
proved and I want you to do the job. I am proud to champion your cause. It is not
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rare for American businessmen to serve a public trust. Yours is a special trust be-
cause it is imposed by law,

Fourth: I will do all I can to help educational television. There are still not
enough educational stations, and major centers of the country still lack usable edu-
cational channels. If there were a limited number of printing presses in this country,
you may be sure that a fair proportion of them would be put to educational use.
Educational television has an enormous contribution to make to the future, and 1
intend to give it a hand along the way. If there is not a nationwide educational tele-
vision system in this country, it will not be the fault of the FCC.

Fifth: I am unalterably opposed to governmental censorship. There will be no
suppression of programing which does not meet with bureaucratic tastes. Censor-
ship strikes at the taproot of our free society.

Sixth: I did not come to Washington to idly observe the squandering of the
public’s airwaves. The squandering of our airwaves is no less important than the
lavish waste of any precious natural resource. I intend to take the job of Chairman
of the FCC very seriously. I believe in the gravity of my own particular sector of the
New Frontier. There will be times perhaps when you will consider that I take my-
self or my job too seriously. Frankly, I don’t care if you do. For I am convinced
that either one takes this job seriously—or one can be seriously taken.

Now, how will these principles be applied? Clearly, at the heart of the FCC’s
authority lies its power to license, to renew or fail to renew, or to revoke a license.
£s you know, when your license comes up for renewal, your performance is com-
pared with your promises. I understand that many people feel that in the past
licenses were often renewed pro forma. 1 say to you now: renewal will not be pro
forma in the future. There is nothing permanent or sacred about a broadcast license.

But simply matching promises and performance is not enough. I intend to do
more. I intend to find out whether the people care. I intend to find out whether the
community which each broadcaster serves believes he has been serving the public
interest. When a renewal is set down for hearing, I intend—wherever possible—to
hold a well-advertised public hearing, right in the community you have promised to
serve. | want the people who own the air and the homes that television enters to tell
you and the FCC what’s been going on. I want the people—if they are truly inter-
ested in the service you give them—to make notes, document cases, tell us the facts.
For those few of you who really believe that the public interest is merely what inter-
ests the public—I hope that these hearings will arouse no little interest.

The FCC has a fine reserve of monitors—almost 180 million Americans
gathered around 56 million sets. If you want those monitors to be your friends at
court—it’s up to you.

Some of you may say, “Yes, but I still do not know where the line is between
a grant of a renewal and the hearing you just spoke of.” My answer is: why should
you want to know how close you can come to the edge of the cliff? What the Com-
mission asks of you is to make a conscientious good-faith effort to serve the public
interest. Every one of you serves a community in which the people would benefit
by educational, religious, instructive or other public service programing. Every one
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of you serves an area which has local needs—as to local elections, controversial
issues, local news, local talent. Make a serious, genuine effort to put on that pro-
graming. When you do, you will not be playing brinkmanship with the public inter-
est.

What I’'ve been saying applies to broadcast stations. Now a station break for
the networks:

You know your importance in this great industry. Today, more than one-half
of all hours of television station programing comes from the networks; in prime
time, this rises to more than three-fourths of the available hours.

You know that the FCC has been studying network operations for some time.
I intend to press this to a speedy conclusion with useful results. I can tell you right
now, however, that I am deeply concerned with concentration of power in the hands
of the networks. As a result, too many local stations have foregone any efforts at
local programing, with little use of live talent and local service. Too many local sta-
tions operate with one hand on the network switch and the other on a projector
loaded with old movies. We want the individual stations to be free to meet their
legal responsibilities to serve their communities.

I join Governor Collins in his views so well expressed to the advertisers who
use the public air. I urge the networks to join him and undertake a very special mis-
sion on behalf of this industry: you can tell your advertisers, “This is the high quali-
ty we are going to serve—take it or other people will. If you think you can find a
better place to move automobiles, cigarettes and soap—go ahead and try.”

Tell your sponsors to be less concerned with costs per thousand and more
concerned with understanding per millions. And remind your stockholders that an
investment in broadcasting is buying a share in public responsibility.

The networks can start this industry on the road to freedom from the dic-
tatorship of numbers.

But there is more to the problem than network influences on stations or
advertiser influences on networks. I know the problems networks face in trying to
clear some of their best programs—the informational programs that exemplify pub-
lic service. They are your finest hours, whether sustaining or commercial, whether
regularly scheduled or special; these are the signs that broadcasting knows the way
to leadership. They make the public’s trust in you a wise choice.

They should be seen. As you know, we are readying for use new forms by
which broadcast stations will report their programing to the Commission. You
probably also know that special attention will be paid in these reports to public serv-
ice programing. I believe that stations taking network service should also be required
to report the extent of the local clearance of network public service programing,
and when they fail to clear them, they should explain why. If it is to put on some
outstanding local program, this is one reason. But, if it is simply to carry some old
movie, that is an entirely different matter. The Commission should consider such
clearance reports carefully when making up its mind about the licensee’s over-all
programing.

We intend to move—and as you know, indeed the FCC was rapidly moving in
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other new areas before the new administration arrived in Washington. And 1 want
to pay my public respects to my very able predecessor, Fred Ford, and my col-
leagues on the Commission who have welcomed me to the FCC with warmth and
cooperation.

We have approved an experiment with pay TV, and in New York we are test-
ing the potential of UHF broadcasting. Either or both of these may revolutionize
television. Only a foolish prophet would venture to guess the direction they will
take, and their effect. But we intend that they shall be explored fully—for they are
part of broadcasting’s new frontier.

The questions surrounding pay TV are largely economic. The questions sur-
rounding UHF are largely technological. We are going to give the infant pay TV a
chance to prove whether it can offer a useful service; we are going to protect it from
those who would strangle it in its crib.

As for UHF, I’m sure you know about our test in the canyons of New York
City. We will take every possible positive step to break through the allocations barri-
er into UHF. We will put this sleeping giant to use, and in the years ahead we may
have twice as many channels operating in cities where now there are only two or
three. We may have a half-dozen networks instead of three.

1 have told you that I believe in the free enterprise system. I believe that most
of television’s problems stem from lack of competition. This is the importance of
UHF to me: with more channels on the air, we will be able to provide every com-
munity with enough stations to offer service to all parts of the public. Programs
with a mass-market appeal required by mass-product advertisers certainly will still
be available. But other stations will recognize the need to appeal to more limited
markets and to special tastes. In this way we can all have a much wider range of
programs,

Television should thrive on this competition—and the country should benefit
from alternative sources of service to the public. And, Governor Collins, I hope the
NAB will benefit from many new members.

Another, and perhaps the most important, frontier: television will rapidly
join the parade into space. International television will be with us soon. No one
knows how long it will be until a broadcast from a studio in New York will be
viewed in India as well as in Indiana, will be seen in the Congo as it is seen in Chi-
cago. But as surely as we are meeting here today, that day will come—and once
again our world will shrink.

