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Foreword

What has been and what should be the function of government in the
regulation of broadcasting?

These are the questions which this book attempts to answer. And they
are important and difficult questions the answers to which will determine
the course of radio and television broadcasting for the next generation.

Most of the legal questions relating to both radio and television broad-
casting are relatively new. Very little precedent exists either from the point
of view of the regulatory agencies or from that of the broadcasting media,
and although some of the problems have been explored, no final answers
have been given to some of the most important areas of controversy.

On the one hand, broadcasting is one of the media of mass communica-
tion and it is at least in part the inheritor of a long tradition in which the
problems of the regulation of the printed media were worked out. For three
centuries, the press fought to establish itself as an important element in the
political and social structure, and this importance has been recognized by
the inclusion of the guaranties of press freedom in the federal and state
constitutions. Our society has accepted the principle that although the press
may not be completely free of all governmental regulation, it should not be
subject to any governmental regulation which impinges on the right of the
publisher to express his sentiments, no matter how objectionable, on politi-
cal and social issues.

To what extent is broadcasting the inheritor of this tradition? Theoreti-
cally and practically, broadcasting can perform many of the same essential
functions as the press. In practice it has made great strides in this direction.
On the other hand, radio and television broadcasting by the nature of their
means of transmission must, as compared with the printed media, subject
themselves to some degree of government regulation. To what degree has
been a question for discussion and some action since the advent of radio,
but many of the basic problems have not yet been solved. Because these
questions are important, because they have not yet been completely solved,
and because their solution is significant for our society, this is an important
book.

The author, Walter Emery, is well qualified to discuss the problems of the
relation of government to broadcasting. He has been director of a broadcast-
ing station, teacher of broadcasting, attorney and examiner for the Federal
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Communications Commission, and student of legal and regulatory problems
of broadcasting. In addition, he has been consultant to the Joint Council on
Educational Television.

The history of the attempts to reconcile the historical tradition of freedom
of expression as applied to broadcasting and the practical necessity for
governmental regulation over the use of the air waves is a fascinating study
which the author has presented in a concise and readable form. Part VI, A
Look to the Future, brings together for the first time various proposals
which have been made for changes in the content as well as the structure
of governmental regulation of broadcasting.

Fred S. Siebert
Michigan State University



Introduction

It has been a little over a hundred years since Samuel Morse transmitted
over a wire from Washington to Baltimore his historic message, “What hath
God wrought?” More than eighty years have passed since Bell and Watson,
in a little garret on Court Street in Boston, made the discovery that elec-
tricity could be made to transmit human speech. More than a half century
ago Marconi thrilled the world by sending radio signals across the Atlantic
Ocean.

Much of human progress in the past century may be attributed to the
discoveries of these men and the tremendous developments in long distance
communication which have followed their discoveries. Without the far-
flung telegraph, telephone and broadcasting facilities of today, the intricate
pattern of modern civilization and world community would be impossible.

A glimpse at the current dimensions of these communications media
indicates the vital and indispensable part they have come to play in Ameri-
can life. For the fiscal year 1968, Western Union transmitted more than 62
million messages." Its operating revenues for the calendar year 1968 was
358 million dollars. Its gross plant value was about 917 million dollars.
Almost 11,000 offices and 25,857 employees were engaged in carrying on
the business.?

Telephone companies subject to FCC regulation, in 1968, were operating
more than 90 million telephones and had about 49 billion dollars invested
in plant facilities.> Operating revenues for these companies ran more than
15 billion dollars in 1966.* In 1957 it was estimated by the FCC that we
Americans used the telephone more than one hundred billion times a year.*
During the past decade, the use has increased substantially.

In the international field, four cable and six radio companies furnish
telegraph and telephone service between the United States and every im-
portant point on the globe. In 1968, the overseas telephone calls totaled
more than thirteen million—the highest on record. TELEX advanced
sharply to 10 million® and 24.9 million telegrams were sent abroad. As of
December 31, 1966, U.S. carriers had about 620 million dollars invested in
overseas plant. About 360 million dollars of which were invested in under-
sea cable facilities.’

The development of satellite communication is now far advanced. A
number of satellites are now in operation providing regular communication
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service between the United States, Europe, the Pacific area and the Far
East. As of June 30, 1969, 68 countries had become members of the Interna-
tional Telecommunications Satellite Consortium (INTELSAT) and were
cooperating to the end that mankind may realize the full benefits of satellite
technology in global communications.®

At the end of the fiscal year 1969, there were, in the United States, 4,254
standard broadcast stations (AM) on the air and 2,018 FM stations author-
ized and operating. The box score for TV was 857 stations (commercial and
noncommercial). For the calendar year 1969, the television broadcasting
industry, including the three large networks, their fifteen owned-and-
operated stations and 627 other stations, reported revenues of 2.5 billion
dollars and profits before tax of 495 million dollars.’

The FCC reported in 1969 that more than 3 million homes in the United
States were receiving programs via community antenna TV systems
(CATYV). Increasing interest in CATV systems is being shown throughout
the country and continued growth is expected.!®

Educational broadcasting has now reached large dimensions. In 1969,
more than 450 noncommerical stations (AM and FM) were being operated
by educational institutions.!’ 195 educational TV stations were on the air
distributed throughout the country, serving more than half the population.!?
The passage of Congressional legislation, providing additional funds for the
construction of stations and grants-in-aid for the production of programs,
has stimulated this growth, and with additional help from Congress further
expansion of educational broadcasting is expected.

As important and alluring as public broadcasting has come to be, quan-
titatively it is only a small part of the total picture. It is not generally
realized, that for every station which transmits programs to the general
public there are about eighty-five more stations providing other useful ser-
vices. For example, there were, in 1969, more than 1.7 million stations
licensed in the Safety and Special Radio Services.!* In 1967, Citizens Radio
had almost 900,000 licenses outstanding.!* Amateur licensees operate thou-
sands of transmitters as authorized by the FCC. Many other specialized
radio services are being carried on, meeting a multiplicity of communication
needs in the country.

These vast radio and broadcasting operations as well as the huge tele-
graph and telephone industries are so vital to the security and well-being
of our people, it is unthinkable that they could be carried on effectively
without some governmental regulation. Some have advocated in the past
that management should be free to operate these facilities without public
regulation. Few persons today, however, seriously entertain such a notion.
If for no other reason, in the field of broadcasting the problem of technical
interference accentuated by a crowded radio spectrum would be so great
that such a system of unrestrained operation would not be feasible.

While there is common agreement that governmental control is neces-
sary, there are honest and intelligent differences of opinion as to how much
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we should have. On the one extreme, there are some who believe in com-
plete government ownership. In fact, many countries have this system, and
private operation as we have it in America is the exception rather than the
rule. On the other hand, there are those who urge that regulation should be
limited to mere technical matters and that other restraints on free enterprise
should be avoided.

There are varying shades of opinion between these two extremes. Speak-
ing with respect to radio, a former chairman of the Federal Communications
Commission stated that he believed in “having as few controls of radio as
possible” and that government should exert a “minimum of interference
with the lives and fortunes of its citizens.”!*

Speaking along the same line but expressing another shade of opinion,
one of his predecessors at the FCC stated that what we need is “diversified
and balanced control” and to achieve this balance “we must have effective
government regulation.”**

Whatever the individual differences of opinion may be, under the law, we
are committed in this country to the basic principle that these communica-
tion mechanisms are “clothed with the public interest,” and that the people
through their government have a right to set the general standards for their
operation, and that qualified persons may have the privilege of operating
them providing they offer a worthwhile service.

The Federal Communications Commission has the statutory responsibil-
ity of regulating the many broadcasting stations which operate in this coun-
try as well as all telegraph and telephone facilities which provide interstate
and foreign service. Other agencies of government including Congress, the
White House, and Federal Trade Commission exercise functions which
affect these operations.

The activities of these agencies and the multiplicity of policies and regula-
tions which they have established and administer not only concern the
enormous communication industries but they vitally affect the lives of all
citizens. There is a real need, therefore, for an up-to-date book which covers
the principal functions of these agencies and sets forth briefly the basic
policies and rules which govern these industries and the services they pro-
vide the American people. This volume attempts to meet this need.

It cannot of course be a substitute for the Federal Register and reference
services such as Radio Regulation by Pike and Fischer which report regu-
larly the complete text of governmental orders, statements of policy and
regulations. Nor can it take the place of expert legal and engineering counsel
so often needed by the broadcaster and communications carrier to assure
full and effective compliance with all governmental requirements. In fact,
it is hoped that one of the purposes the book may achieve is to point up the
necessity of expert counsel for those engaged in such a complex field of
operation.

Avoiding the minutiae of regulation, its design is to bring together in one
handy volume basic information essential to an understanding of how our
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unique regulatory system developed and how it operates and generally what
qualification tests and rules of conduct must be complied with by those
entrusted with the privilege of operating these communication media.

This book is mainly concerned with the FCC and its control of broadcast-
ing. To understand fully, however, the factors that brought the FCC into
being, some knowledge of the early developments of the telegraph and
telephone industries is essential. Hence the chapter, “A Talking World,” in
Part I is included.

Since the FCC has the responsibility of regulating all telegraph and tele-
phone service of an interstate and foreign character, what it does or does
not do in these fields may be related to or may influence its actions with
respect to broadcasting. It is appropriate, therefore, that some reference be
made to its functions in these fields.

The work is divided into six major divisions. Part I discusses the primary
technological, economic and social factors which led to the creation of the
American system of broadcasting, combining private enterprise and limited
governmental regulation. In addition to the developments in wire and wire-
less communication (including the fierce struggle for survival between the
telegraph and telephone industries), there is a review of the mushroom
growth of radio broadcasting following the First World War. Included in
this review are some of the early microphone celebrities and types of pro-
gramming which emerged, and the problems which plagued the young
industry—technical interference and “chaos in the ether”, wave piracy,
hucksterism, censorship and monopoly—and the resulting public concern
which precipitated legislative action and the establishment of the Federal
Radio Commission in 1927 and its successor, the FCC, in 1934,

Part II defines the statutory powers and functions of the FCC and de-
scribes its organization and administrative machinery. Included is a discus-
sion of conflicting points of view as to the extent of its powers and a
historical review of legislative and administrative actions which have led to
its present organizational structure and pattern of operation. There is a
special chapter on the Federal Trade Commission and its controls over
broadcast advertising. A glimpse is also taken at other agencies of govern-
ment—federal, state and local—which have influence or exercise controls
over special areas and phases of broadcasting.

Part III is concerned with the broadcasting spectrum and the rules gov-
erning frequency allocation for the various classes of radio and television
services—Standard Broadcast (AM), Frequency Modulation (FM), Televi-
sion, International Broadcasting, and Auxiliary and Experimental Radio.
Problems of classification, utilization and conservation of radio frequencies,
with which the FCC is currently faced, are also discussed.

Parts IV and V deal with the hard facts of regulation—governmental
requirements which must be met to get a license, responsibilities which must
be assumed and conduct which must be avoided if one is to keep a license.
As an outgrowth of the quiz scandals and payola practices, Congress, in
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1960, enacted legislation imposing new restraints and responsibilities on
radio and TV stations. All these, as well as other important license require-
ments, are fully covered.

Part VI analyzes some of the current problems of regulation and suggests
clarifying legislation and other remedial measures, which, the author be-
lieves, would make regulation more effective.

Finally, it is believed that the reader will find the Appendix to be most
useful. It contains those parts of the Communications Act, as amended
which are related to broadcasting; a detailed and documented chronology
of the FCC and its leadership from 1934 to 1970; recent FCC policy state-
ments on program responsibilities of radio and television stations and other
helpful reference materials.

In the preparation of this work, a high premium has been placed upon
completeness and accuracy of documentation. Where Commission cases
are referred to, citations in both the FCC Reports and Pike and Fischer’s
Radio Regulation (RR)* are given if the publications were available at the
times the cases were decided. The FCC suspended publication of its annual
reports of decisions from 1950 to 1957 and Pike and Fischer did not begin
their publication until 1945.

Where references are made to the Federal Register (Fed. Reg.), the Pike
and Fischer citations are also given, if the matter referred to did not occur
prior to 1945. Where specific FCC rules and regulations are recited, their
section numbers are given and their locations in Pike and Fischer are also
indicated. The complete text of cited regulations may also be found under
the appropriate section numbers in Title 47, Telecommunications, Code of
Federal Regulations (CFR).

Footnotes appear at the end of each chapter. Many of them contain not
only the citations of documentary sources but clarifying, explanatory and
supplementary materials that may be of interest and use to the reader.

This second edition includes many new and important broadcast policies
and regulations adopted by the FCC since this book was first published in
1961. For example, the chapter on International Broadcasting has been
greatly revised and expanded. New FCC pronouncements and court deci-
sions regarding the “fairness doctrine”, new FM, CATV and toll TV regula-
tions, new developments in educational broadcasting, recent FCC and court
decisions relating to “indecent” programming, unauthorized transfers of
control, forfeitures, an updated chronology of FCC leadership—these and
many other materials of interest to all students of broadcast regulation,
much of which did not appear in the original publication, have been in-
cluded in this new and revised edition.

*Pike and Fischer’s Radio Regulation (RR) is one of the most valuable sources of information
in the field of broadcasting law and regulations. It is published at 2000 L St., N.W. in Washing-
ton, D.C. Educational institutions offering instruction or doing research in this field would do
well to subscribe to it.
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PART 1

Prologue to Regulation






CHAPTER 1

A Talking World

Do you not know that all the world is all now one single whispering
gallery?— Wo0ODROW WILSON

The vastness and efficiency of modern communication media contrast
sharply with the limited and crude facilities in use during the early period
of our nation’s history. There were no telephones, no radios, and no ocean
cables. There was some tinkering with telegraphy but its utility for com-
munication had not yet been demonstrated. The postal service had been
established, but stage coach travel was slow and it took days and days to
get a message across the oceans, and communications to and from foreign
countries required weeks and even months to reach their destinations.

The semaphore system had come into use and its enthusiasts envisioned
its development on a nation-wide basis. Consideration was given to a plan
by which intelligence could be relayed visually from city to city, using
signalling stations placed a few miles apart.! But this system had obvious
limitations. It could not be used at night or during cloudy weather. Consid-
ering its limited utility, it would be expensive to establish and maintain.

The pressing need for improved methods of communication in a rapidly
expanding nation stimulated experimental studies. As early as 1837, Samuel
Morse and Alfred Vail had demonstrated that intelligence could be trans-
mitted over wires and recorded by means of electromagnetism.? The equip-
ment which they first used had little to suggest the efficiency of modern
telegraphic apparatus. After some improvements, however, Morse pleaded
with Congress for an appropriation to build an experimental line between
Washington and Baltimore. He aroused interest, but some Congressmen
were skeptical. He was called a “crank” and ridiculed for visionary ideas.
Some Congressmen thought it would be questionable politics to approve a
subsidy to carry on a project which they associated with “mesmerism” and
“animal magnetism.”?

Despite the mockery, Morse was able to muster enough votes to get an
appropriation. On March 3, 1843, Congress passed a bill giving him $30,000
to construct his telegraph line.* A year later the line was completed, and
on May 24, 1844 it was formally opened with special ceremonies in the old
Supreme Court room in the Capitol. Congressional leaders and other high
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government officials heaped praises and congratulations upon the proud and
happy Morse.*

A New Era of Social and Economic Growth. The use of electromagnetic
energy for long distance communication had definitely proved its worth.
Henceforth it was destined to play an increasingly important part in the
social and economic progress of the nation and the world.

By 1856, many telegraph companies had been organized and lines be-
tween many major cities had been established. This expansion continued at
a rapid pace during the War between the States. In October, 1861, a line
was completed to San Francisco providing service across the country.®
President Lincoln, despite reverses at Bull Run, was not too busy to ac-
knowledge receipt of several messages which came over the line during the
first few days of its operation.’

The successful use of wire communication during the War gave impetus
to its peace time development. The social and economic utility of this new
facility was now generally recognized. Important negotiations and trans-
actions, which formerly required weeks and even months to accomplish
could now be completed in a few hours or days, and the parties were thus
enabled to devote time and capital saved to new enterprises.

There followed a period of intense rivalry between telegraph companies.
Cut-throat competition was the order of the day. Rates were drastically cut
in some sections of the country. While a few small companies were able to
survive this period of ordeal, many were unable to stand up against unre-
strained competition and the economic power of giant monopoly.

While the war of wires was being waged, scientists were making new
discoveries and developing new techniques. Technical improvements in-
creased the carrier capacity of the wires. The development of apparatus for
automatic transmission made it possible to send and record several thou-
sand words per minute.

These developments and improvements were enormously helpful to news
reporting. Following the construction of the Morse wire in the early days,
telegraphic news reports carried by such papers as the National Intelligencer
and the Washington Madisonian became popular features with the reading
public. During the years that followed, with the improvement and extension
of wire facilities, news agencies such as the Associated Press developed a
thriving business. By the turn of the century, the newspapers of the country
were sending news messages over Western Union facilities totaling hun-
dreds of millions of words per year.

As Robert Thompson has pointed out in his excellient book, Wiring a
Continent, the growth of the telegraph had a profound effect upon the life
of the nation. He was referring to the early period of telegraph history, but
what he had to say applies equally well to developments which came later.
“Men from all walks of life and for a variety of reasons, employed the new
means of communication.”* Persons away from home could keep in close
touch with their families. Urban life was made more secure by the use of
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telegraph for police and fire alarms. The farmer, merchant, banker, broker,
the capitalist and the journalist constantly were broadening their base of
operations as it became possible to transmit and receive intelligence quickly
over hundreds and thousands of miles. In fact, the telegraph was a vital
factor in the development of the American system of free enterprise.

Wires, Cables and World Community. Not all the developments by any
means took place in this country. Scientists in Germany, Russia, France and
other European countries did important experimental work in electrical
communication and it achieved considerable growth in these countries
during the forties and fifties. It had made a beginning during those early
years in India, Australia, China, Japan, Turkey and some countries in Cen-
tral and South America.’

It was only natural for men to begin thinking of connecting links among
nations. Early in his career, Morse had predicted the spanning of the Atlan-
tic and the ultimate development of a world-wide telegraphic network.
After long and heroic efforts with many disheartening setbacks, the Atlantic
Telegraph Company, under the courageous leadership of Cyrus Field, com-
pleted the construction of the first Atlantic cable.'®

On August 5, 1858, a few days after the cable was laid, the New York
Evening Post commented that “the hearts of the civilized world will beat
in a single pulse, and from that time forth forevermore, the continental
divisions of the earth will in a measure lose their conditions of time and
distance . . .”

A few days later, the Queen of England sent a message over the cable to
the President of the United States in which she prophesied that it would
prove an additional link between Great Britain and the United States,
“whose friendship is founded upon their common interest and reciprocal
esteem.”!! President Buchanan replied, expressing the hope that the cable
might “prove to be a bond of perpetual peace and friendship between the
kindred nations, and an instrument destined by Divine Providence to
diffuse religion, civilization, liberty and laws throughout the world.!?

The first Atlantic cable functioned spasmodically for a time and then
went completely dead. The approach of the War between the States pre-
vented any immediate attempts to put down another one. Within one year
after the War, however, two new cables were in successful operation provid-
ing a continuous flow of intelligence between the United States and
Europe.’® By 1870, a large part of the world was embraced by a network
of telegraph wires. This expanding web of wires was having a vital effect
upon international relations and the development of world community.

The Ring of the Magneto-Bell. While this vast telegraphic expansion
was taking place, scientists were experimenting with the idea that human
speech might be transmitted over wires. In 1876, Alexander Graham Bell,
working in his laboratory in Boston, demonstrated that it could be done.**
He had worked out an apparatus which included an electro-magnet, a
U-shaped iron bar with a coil of wire wrapped around one limb and a thin
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plate of iron attached to the other. A membrane diaphragm was stretched
across the tube to serve as a mouthpiece. After some experimentation, he
was able to produce undulations of electric current in the circuit, corre-
sponding to the vibrations in the voice, thereby transmitting continuous and
intelligible speech.

Bell took advantage of every opportunity to demonstrate how the new
contrivance worked. He exhibited it at the great Centennial Exposition in
Philadelphia in 1876 where thousands of people from all parts of the world
had a chance to view its operations.’* The novelty of it interested people
but few at that time realized its possibilities. Most persons considered it
something to play with and afford amusement. They thought little of its
economic and social utility.

The telephone instruments which were first used in the seventies were
crude and inefficient. A crank had to be turned vigorously. One talked into
an odd appearing mouthpiece, and yelling often was necessary to overcome
the howls and hisses of static so that one might be heard and understood
at the other end of the line. The telephone was built in separate parts and
the connections between the magneto bell, transmitter and battery were run
around and tacked on the wall. It was troublesome, expensive and unsightly.
The pictures of the original telephone as carried in the advertisements of
that day present an amazing contrast to the dial telephone of today so
compactly built that it can be put in an overcoat pocket.!®

Improvements came quickly. The original telephone with separate,
sprawling parts was soon replaced with one more compactly built. The new
model had the magneto bell mounted on a base board, behind which were
concealed in a box all connecting wires for the transmitter. The battery box
was attached to the baseboard and served as a miniature desk on which one
could write while conversing on the phone.!’

Public interest in the use of the telephone increased so fast that by March,
1881, there was only one city in the country with more than 15,000 people
that did not have a telephone exchange.'®* There were frequent comments
in magazines regarding the increasing value of these telephones to commu-
nity life. In cases of sickness, fire, theft or other emergencies, they saved life
and property. Business men were finding them essential to the development
of trade. They facilitated social contacts and group enterprise.

The Struggle for Supremacy. The growth of telephonic communication
presented a real threat to the telegraph industry. The telephone offered a
convenience and personal contact not provided by the telegraph. It was one
thing to read a short, printed message from a friend 200 miles away but it
was something else to hear that friend’s voice over the telephone. To meet
the competition of the expanding telephone service, Western Union began
building telephone exchanges of its own throughout the country.!’

The Bell company retaliated by bringing suit for infringement of its pat-
ent. The legal contest was settled out of court in 1879, Western Union
admitting the validity of the Bell patents. The Bell company agreed to
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purchase the Western Union telephone system and to stay out of the tele-
graph business.?°

This arrangement gave the Bell interests a clear field for the development
of telephone service. They organized a new company in 1890 and under the
leadership of Theodore N. Vail, moved forward rapidly. Vail had already
formulated plans for a nation-wide system of inter-connected telephones,
using long distance lines. Five years later, the American Telephone and
Telegraph Company was established in New York for the purpose of provid-
ing long distance service.?! On October 18, 1892, Bell sent the first message
over a wire from New York to Chicago, and by the end of the century
telephone toll service had become a flourishing business.

Technological developments had improved the quality of long distance
communication. A report of the American Institute of Electrical Engineers
published in 1904 gave a good summary of major improvements. The effi-
ciency of long distance circuits had been vastly improved. A large part of
the country was supplied with long distance lines built of sturdy copper
wire. Improved equipment replaced the clumsy hand-operated magneto
machines which required the subscriber to furnish his own current and keep
his battery in working condition. The old system had been superseded by
the single central station battery, a few cells of which were able to do the
work of many and could be maintained more economically and efficiently.
In most large cities, underground cables had replaced the appalling and
unsightly maze of wires above the streets.??

In 1905, the Bell system as a whole had more than 4 million subscribers
and handled on an average more than 7,000 calls per minute, 460,000 an
hour and close to 11 million a day. The distance of the calls varied from a
few feet to more than 1600 miles. The Bell company was handling nearly
forty times as many messages as the telegraph companies. More than 30,000
towns and cities were connected by the wires of the system.?

This was not all. Beginning in the early nineties, numerous smaller com-
panies not connected with the Bell system were established. By 1901,
independent exchanges were being operated in 45 states and in the territo-
ries, with an investment of 100 million dollars and over a million tele-
phones.*

Not all the development had occurred in the United States. In 1878, only
two years after Bell had invented the telephone, public telephone exchanges
were opened in London, Manchester and Liverpool. By 1891, Glasgow,
Paris and Berlin were operating similar exchanges. The expansion con-
tinued, and in 1910 all the principal cities in the world had telephone
service. It was estimated there were about ten million telephones in use,
nearly two-thirds of which were in this country. The total number had
almost reached the 15 million mark by 1915.2*

Wireless Wizardry. But the telephonic achievements which evoked ex-
clamatory utterances from journalists of that day could not compare with
the wireless wonders which were already on the way. As previously men-
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tioned, in 1901 Marconi thrilled the world with the transmission of electro-
magnetic signals across the Atlantic Ocean.?® In March, 1903, the first
transoceanic radiogram appeared in the London Times. A few years later,
De Forest transmitted speech across his laboratory, using an audion am-
plifier which he had invented.?” This made voice amplification possible and
was the basis for the development of radio telephony.

By 1915, the American Telephone and Telegraph Company had inaugu-
rated regular telephone service between New York and San Francisco. It
was this same year, with the use of the Audion tube, that Bell engineers were
able to span the Pacific and Atlantic oceans by means of radio telephony.”*

World War I brought many improvements in radio communication. By
1925, transoceanic telephony using radio waves had been developed to the
point that it was almost as reliable as that by wire and cable. During the next
few years, tele-communications developed rapidly and literally revolution-
ized the pattern of living in many parts of the world.

On December 31, 1932, telegraph and cable companies then reporting to
the Interstate Commerce Commission had capital assets amounting to more
than 250 million dollars. Western Union and International Telephone and
Telegraph Corporation transmitted over 125 million messages that year.
The telephone industry had an investment of over 5 billion dollars with an
annual income running more than a billion. In 1932, there were over 17
million telephones in use in the country. There were nearly ninety million
miles of wire, more than enough to reach from the earth to the moon and
back again more than 150 times.?’

In 1934, the year the Federal Communications Commission was created,
a vast network of wires extended to every major part of the globe with more
than 32 million telephones in use. What a century before had been a multi-
plicity of provincial habitations, widely separated by time and space and
scattered over the face of the earth, was now a talking world with the various
parts literally linked together by wires and electromagnetic waves.
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CHAPTER 2

Eliminating the Static

The ether is a public medium and its use must be for public benefit. . . .
The dominant element for consideration in the radio field is, and always will
be, the great body of the listening public, millions in number, countrywide
in distribution. —HERBERT HOOVER

The technological development of radio and its effective use in tele-
graphic and telephonic communication paved the way for broadcasting.
From about 1910 to the end of the first World War, sporadic, experimental
attempts were made to broadcast programs for general reception. For exam-
ple, in 1910, standing on the stage of the Metropolitan Opera House in New
York City, Enrico Caruso sang an aria into a paper cone attached to
a musician’s tripod. Inside the cone was a vibrating diaphragm attached
to a telephone wire which ran to the laboratory of the young scientist,
Lee W. De Forest, located some distance away. The voice of the world
famous tenor was carried over this wire and then transmitted through space
by De Forest to wireless operators on various ships at sea.!

As early as 1909, a radio telephone transmitting station in San Jose,
California (later assigned call letters KQW) began broadcasting. In 1917,
station 9XM at the University of Wisconsin (subsequently identified as
WHA) began experimental broadcasts of musical programs.?

During this early period, amateur operators, or “hams” as they were
popularly called, scattered in various parts of the country, with transmitting
and receiving equipment located in pantries, basements and attics, were
entertaining one another with small talk and recorded music and were
exchanging ideas on the wonders of wireless telephony. In 1916, one of
these amateur operators by the name of David Sarnoff (later to become one
of the great leaders in the broadcast industry) proposed that regular musical
and talking programs be presented by radio. He suggested the manufacture
of a “radio music box,” complete with amplifying tubes and a loudspeaker
telephone. He expressed confidence that within a few years millions of these
sets could be sold to the general public.?

Early Microphone Celebrities. His confidence was fully justified. Fol-
lowing the first World War, there was a rapid development in the radio art.
With technological improvements which came out of the War, imaginative
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business men such as Sarnoff applied their minds to the development of
broadcasting as a means of public entertainment and enlightenment, at the
same time foreseeing its vast commercial possibilities.

Great talent was brought before the microphones. For example, Fritz
Kreisler caused a sensation when he performed over KDKA in Pittsburgh’s
Carnegie Hall on January 26, 1922.* Likewise, people were thrilled over the
broadcast of grand opera by a station in Chicago.® John McCormack, noted
Irish tenor, and Lucrezia Bori, Metropolitan opera star, gave their initial
radio performances on the New York station WEAF in January, 1925.
Many persons in the New York area heard them and the theatres com-
plained of the competition.¢

Lighter music was featured by some stations and attracted large audi-
ences. There were the Kansas City Night Hawks who brought jazz music
and night club atmosphere to millions of fans in the Midwest. WOS in St.
Louis featured Harry M. Snodgrass, known popularly as “King of the Ivo-
ries,” at that time serving a three year term for forgery in the Missouri State
Prison. Vincent Lopez became a national celebrity as he and his traveling
orchestra broadcast popular rhythm over WEAF and other stations. The
harmony team of Jones and Hare, “The Happiness Boys,” made their debut
on WEAF in December, 1923 and “The National Barn Dance” was in full
swing several months later on WLS in Chicago.’

During the early twenties, station WEAF was broadcasting the popular
news analysis of H. V. Kaltenborn, then Associate Editor of the Brooklyn
Daily Eagle and whose fame spread rapidly, soon making him a national
figure. About the same time, Harold “Red” Grange, famous All-American
half-back, was bringing dramatic accounts of sports events over the facilities
of WOC in Davenport, lowa. Station WJZ in New York broadcast a World
Series game for the first time in October, 1921 and about two years later
Graham McNamee presented a play-by-play report of the Series in his first
network sports assignment.®

For the first time in history a speech in the halls of Congress was broad-
cast when President Harding read his message on December 6, 1923.
Woodrow Wilson broke his silence of four years when on Armistic Day of
the same year he addressed the American public through microphones
installed in his home.’

Advertising Values Recognized. The value of radio as an advertising
medium was being increasingly recognized. For example, during the early
twenties, numerous commercial companies used the facilities of station
WEAF in New York to advertise their products. There was The Eveready
Hour sponsored by the National Carbon Company, which urged listeners
to buy the dry-cell Eveready battery for their receiving sets. To attract
listeners, the company featured celebrities such as John Drew, Julia Mar-
lowe, George Gershwin, Weber and Fields, and Irvin S. Cobb.!® More and
more advertisers sponsored programs, featured high priced talent and en-
larged the markets for their products or services.
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Educational and Religious Uses. The educational values of radio were
not overlooked during those early years. For example, Judith Waller, one
of the great pioneer women in commercial radio, became widely known for
her contributions to public service broadcasting, including her early leader-
ship in the University of Chicago Round Table. In May, 1923, WJZ in New
York began the first University of the Air, featuring talks on economic
problems of the day.!!

Many colleges and universities had their own stations and were bringing
to eager listeners professional lectures, inter-collegiate debates, musical and
dramatic shows and market reports. By 1925, some institutions were offer-
ing formal instruction by radio and there was much talk among educators
about extending its use for the teaching of a wide variety of subjects to the
general public.

Religious programs were featured by many stations in those early days.
On January 2, 1921, KDKA broadcast the first “Church of the Air.” As
early as 1922, the “Great Commoner,” William Jennings Bryan, was trans-
mitting via radio his message of salvation to vast number of churched and
unchurched people. In 1925, Reverend Howard O. Hough established the
“First Radio Parish Church in America,” a non-sectarian organization,
using the facilities of Station WCSH in Portland, Maine. Father James R.
Cox of Pittsburgh became widely known for his presentation of the Catholic
message from the Old St. Patrick’s Church through the facilities of WJAS.1?

The “Peddlers of the Air”. But all was not sweetness and light. There
were the “peddlers of the air” who victimized listeners with their “get rich
quick” schemes. Astrologers, fortune tellers, experts on dandruff and falling
hair and other quacks found ready access to the microphones in many
communities.

The mercenary medicine men presented a special problem. Hucksters
such as Dr. John R. Brinkley made extravagant claims for their medicine
and cures, swelling their bank accounts with cash which flowed in daily from
unsuspecting and trusting listeners. Dr. Brinkley broadcast a program of
hillbilly music and medical talks over his station KFKB in Milford, Kansas.
In connection with this program he advertised his famous “goatgland”
operation as a sure and effective means of revitalizing elderly gentlemen. He
openly defied the American Medical Association and through his broadcast
braggadocia and buffoonery attracted literally thousands of older men from
all parts of the United States to his clinic in Milford. There he performed
“revitalizing” operations for a fee which averaged about $750.

For years he exploited a publicly owned radio channel to hawk his medi-
cal quackery. Finally, the Federal Radio Commission cancelled his license
and put a stop to his predatory practice in Kansas.!* Unable to operate on
an assigned frequency in this country, he subsequently secured a high-
powered transmitter in Mexico and beamed his medical gullery back into
this country, using the call letters XER. He established new hospitals in Del
Rio, Texas and Little Rock, Arkansas where he continued his “revitalizing”
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therapy. For ten years thereafter he carried on his “border raids” and
come-on games until in 1941 a wholesale reallocation of frequencies and
reductions in transmitting power of stations along the border, resulting from
a treaty with Mexico and other North American countries, dealt a death
blow to his 100,000-watt XER.!*

Robert J. Landry in his book, The Fascinating Radio Business, has given
an interesting account of the hawking activities of Brinkley and other radio
hucksters during those early days:

Brinkley was definitely the most colorful of the motley assortment of self-promot-
ers who came to radio in the early years. There were hysterical clergymen, enemies
of Wall Street, enemies of chain stores, enemies of Catholics, Jews and Negroes,
promoters of patented heavens. Tea-leaf Kitty from Jersey City went on the radio
and offered to answer any three questions in a sealed envelope for one dollar. The
meaning of the stars, the stock market, the future life could all be learned by
enclosing cash. Falling hair or teeth could be arrested—ijust write. Fortunes in real
estate could be made overnight—just write. Home cures for this, that or the other
thing were available—just write.!*

Frenzied Competition for Radio Audience. In the whole history of
scientific discovery there perhaps has never been so rapid a development
of knowledge for popular use as in the field of radio. In 1920 there were only
about three radio stations providing regular program service to the public.
By 1924, there were more than 500 on the air with programs available to
most of the homes in the country. The sales of radio receivers and other
apparatus at that time were averaging about a million dollars a day. It was
estimated that over 200,000 persons were employed in the broadcasting
industry.'¢ In homes, offices, workshops and hotels, in cities, towns and
rural areas, Americans were huddled around receivers with earphones
clamped to their skulls listening in awe and wonderment to programs com-
ing through the “ether” from stations far and near.

Broadcasters vied with one another for the listener’s attention and inter-
est. Advertisers were looking for the programs and talent that would attract
the most listeners and provide the best market for services and goods. Some
stations stepped up their power, jumped frequencies and changed hours of
operation at will in a frenzied effort to enlarge their coverage areas, reach
larger audiences, and achieve competitive advantage.

While some broadcasters entered into agreements with respect to power,
use of frequencies and hours of operation, there were many others who
refused to do so. In deliberate, cut-throat fashion, some broadcasters at-
tempted to interfere with and drown out the signals of lower-powered
stations. Francis Chase, Jr., in his informal history of broadcasting, Sound
and Fury, has described the general situation-at that time as one where
“chaos rode the air waves, pandemonium filled every loud-speaker and the
twentieth century Tower of Babel was made in the image of the antenna
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towers of some thousand broadcasters who, like the Kilkenny cats, were
about to eat each other up.”"’

The Growth of Networks. Network operation had reached a fairly ad-
vanced stage by 1925. Its development had come rapidly. On January 4,
1923, with a special circuit set up between WEAF in New York City and
WNAC in Boston, a program originating at WEAF was transmitted simul-
taneously by the two stations. According to official reports, this was the first
network broadcast.'*

WEAF was then owned by the American Telephone and Telegraph Com-
pany. At that time the Bell company claimed exclusive rights under certain
patents and patent-licensing agreements to sell radio time and operate “toll
broadcasting stations.” By the end of 1925, it had expanded its network to
include 26 stations as far west as Kansas City. The company was selling time
to advertisers over a basic network of 13 stations at $2600 per hour with
a gross income of about $750,000 per year.'?

The Radio Corporation of America also got an early start in network
broadcasting. In the spring of 1923, RCA acquired control of WJZ in New
York City and later that year constructed and started operating WRC in
Washington. Its first network broadcast occurred in December, 1925, and
included WJZ and the General Electric Company station WGY in Schenec-
tady.?®

Because of the restrictive policy of the AT&T in refusing to furnish wire
service to broadcasting stations not licensed under that company’s patents,
RCA was hampered in the early development of its network. For a time,
the radio company was compelled to use telegraph wires. Their transmission
quality was much inferior to that of the telephone lines operated by the Bell
system.?! Also, since the telephone company claimed the exclusive right to
sell time for broadcasting, RCA made no charge for the use of its facilities
and was handicapped in developing the commercial aspects of its network.??

In 1926, the Telephone Company withdrew from the broadcasting field
and transferred its radio properties to RCA, Westinghouse, and General
Electric, and agreed to make its lines available to RCA for network pur-
poses.??

That same year, RCA formed a corporation, the National Broadcasting
Company, to take over its network business with the outstanding stock
owned by RCA, General Electric, and Westinghouse. Subsequently, RCA
purchased all the stock interests of GE and Westinghouse in NBC and the
latter company became a wholly owned subsidiary of RCA.**

The Columbia Broadcasting System was organized in 1927. Its original
network consisted of 16 stations. By this time, NBC had increased its
outlets to 48. This made a total of 64 stations affiliated with the two chain
systems, providing regular network service to every part of the country.?*

The Listeners Become Critical. With the continued growth of cities and
metropolitan areas, expanding industries, and developments in transporta-
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tion, life in America was taking on an increasingly complex pattern. It was
far removed from the simple life of the early American Indians who found
smoke rings and fire-arrows adequate to meet their needs for long distance
communication. Telegraph, telephone and radio had facilitated this remark-
able social and economic growth and had become an indispensable part of
a highly developed civilization. Communication lines and channels had
become the nerve fibers through which the organization of a great demo-
cratic nation of 120 million people was made to function.

More and more the average citizen realized this. He became increasingly
conscious that his individual comfort and happiness as well as that of the
community and nation were dependent upon the efficiency of these media.
The security of his home, family, and job, the welfare of his local institutions
—the church, the school and other community enterprises—all were tied
up with communications service. In the language of the courts, these public
utilities were “clothed with the public interest,” and the citizen was voicing
more concern with the way they were managed and operated.

He became more critical. The free and unrestrained transmissions of
radio operators on ships at sea too often interfered with the music, speeches,
baseball scores, weather reports and market information that he and thou-
sands of others were trying to get from broadcast stations.

Many listeners complained of excessive and offensive advertising on
radio programs. They deplored frequent.interruptions by sponsors advertis-
ing hair nets, soaps, facial creams, etc.

Censorship, Monopoly and Demagoguery Deplored.  There was com-
plaint against censorship. Political speakers didn’t like the idea of having to
submit manuscripts to station managers, who often deleted portions of the
speeches. Men like the elder Robert La Follette and Norman Thomas
insisted there should be no censorship of their radio speeches because of the
prejudice or fears of station managers.

There were bitter attacks against the growth of monopoly in the radio
industry. Frequent editorials in newspapers and magazines deplored the
growing concentration of control in a few large companies. The Federal
Trade Commission condemned what it termed an illegal monopoly in the
manufacture and sale of radio apparatus.?® In 1924, Station WHO in Des
Moines, lowa refused to carry the speech of Senator La Follette in behalf
of his candidacy for President on the Progressive ticket. He asserted that
“a monopoly had been formed to prevent him from going on the air.”?’

In a letter to the New York Times dated August 28, 1924, Congressman
Emanuel Celler protested against what he termed an “absolute monopoly”
in radio. He charged that the monopoly was “manifesting itself against
candidates for public office who desire to use the radio for campaign pur-
poses.”?®

There were general grumblings at the time about propagandists, religious
zealots and unprincipled persons with axes to grind and a motley of dema-
gogues and hucksters seeking to reach radio audiences with their peculiar
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brands of publicity. There were protests against radio programs not in good
taste, and the excessive use of phonograph recordings was vehemently
condemned.

With respect to radio, the decade from 1920 to 1930 can most certainly
and appropriately be referred to as “the roaring twenties.” A fast and furious
growth in the industry, wave piracy, offensive advertising, monopoly and
other disturbing conditions brought demands from the public that the gov-
ernment do something to correct the situation generally thought to be a
“conglomerate mess.”

Interference Becomes Intolerable. Herbert Hoover, then Secretary of
Commerce, found much of his time taken up answering letters, telegrams
and telephone calls from listeners complaining about technical interference.
Typical of the complaints were those which came as a result of two church
broadcasts in Washington. For three successive Sundays in 1922, two sta-
tions in the Capitol City broadcast services from these churches at the same
time on the same wave length. The result was anything but heavenly. What
poured from the receivers was a pain-provoking jumble of noise that was
more conducive to neuroses than quiet religious worship. Large numbers of
distressed listeners appealed to Secretary Hoover to straighten out the
tangle. “Dante’s Inferno can be no worse than the noises that come to us
in Florida,” wrote one distraught listener to the Secretary.

From every section of the country came similar appeals for relief from
static and interference. For example, on May 15, 1922, the Radio Broad-
casting Society of America asked Secretary Hoover to revoke the license
of Station WJZ in New York, alleging that it wantonly interfered with the
operation of fifteen other stations.**

Hoover was tremendously interested in the problems of broadcasting and
was eager to improve a situation which some authorities thought was threat-
ening to kill the art and industry. However, his authority to regulate radio
was limited. By a 1910 Congressional Act, it was made unlawful for a ship
carrying fifty or more persons to leave any port of the United States unless
equipped with efficient radio communication facilities.>® The Secretary of
Commerce and Labor (as he was then called) was given the power to make
regulations for the proper execution of this law.

The Titanic disaster of 1912 prompted Congress to strengthen the safety
provisions of the 1910 law. A new act was passed implementing treaty
obligations of the United States in connection with the use of radio by ships
at sea, and specifying procedure to be followed in transmitting and answer-
ing distress calls. Other provisions of the 1912 Act required every radio
station to secure a license from the Secretary of Commerce and Labor,
made compulsory the employment of a licensed operator, and specified
bands of frequencies for different classes of stations.?!

But still the law gave the Secretary no discretionary power. There were
no general standards by which he could choose among applicants for sta-
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tions. He had no authority to specify particular frequencies, power, hours
of operation or the period of a license. There were certain regulations in the
law designed to prevent or reduce interference between stations, but in large
measure, broadcasters chose their own wave lengths and operated much as
they pleased.

Hoover and his staff gave a great deal of thought to what might be done
to correct the situation. Because of his interest in their problems, troubled
broadcasters and listeners sought his help and advice. As an unofficial
arbiter, he was able to settle many serious conflicts and disturbances in the
radio field. He became convinced, however, that the serious impediments
to effective broadcasting in this country could not be removed until the
government was given actual and not nominal authority to regulate the
radio industry. Accordingly, he called a conference of radio experts to
discuss the possibilities of new and remedial legislation.

New Legislation Recommended. The meeting assembled in Washing-
ton, D.C. on February 27, 1922. After two months of study and investiga-
tion, the conference unanimously recommended the immediate extension
of the regulatory powers of the government, and drafted technical provi-
sions for submission to Congress.*?

Wallace H. White, Jr., the Congressman from Maine, took the lead in
drafting a bill along the lines suggested, and stated that the proposed legisla-
tion would provide for a “traffic cop of the air.” In submitting the report of
the Committee on the Merchant Marine and Fisheries which had held
hearings on the bill, Congressman White said in part:

On December 27, 1922, there were in operation in the country 21,065 transmit-
ting radio stations. Of these, 16,898 were amateur stations, 2,762 were ship stations,
569 were broadcasting stations, 39 were coast stations, 12 were transoceanic
stations, and there were a few others not necessary to be enumerated . . . There
are, however, in addition to them, receiving stations to the estimated number of
2,000,000.

He further pointed out that 279 government stations were using 122 of
the total wave lengths then available, leaving only 29 for more than 17,000
private stations of all classes. He said:

There must be an ordered system of communication on the air into which all users
of the ether must be fitted or there can be no intelligible transmission by this means.
It is as difficult for two stations in the same locality to simultaneously transmit on
the same wave length as it is for two trains to pass each other upon the same track.
A schedule for transmission of messages in the air is as essential as a schedule for
the movement of trains upon land. The primary purpose of the pending bill is to give
the Secretary of Commerce such powers of regulation and control as are needed to
relieve the present congestion and to bring about a more orderly and efficient use
of the ether.?? )
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Despite the chaotic situation, the House and Senate could not agree on
legislation, so Hoover called a second conference in 1923. Important com-
mercial, scientific, and public organizations were represented. Since Con-
gress had failed to act, the main purpose of the meeting was to work out
administrative methods to reduce the ever-increasing interference to radio
reception. The result was a recommendation for reallocation of frequencies
which would place all broadcasting stations in a band from 550 to 1,350
kilocycles and assign other frequencies for amateur, government and ma-
rine use. The Department of Commerce adopted the recommendations and
the interference problem was considerably alleviated.**

But Hoover was still concerned over the inadequacy of the law. There
were thousands of radio stations of various types operating in the United
States and along the coasts. He was expected to see that they were inspected
but he had only a few men to do the work. He kept urging Congress to give
the government more power to regulate broadcasting and additional money
to employ adequate personnel

Hoover Calls More Conferences. ~Congress continued to study the prob-
lem and Hoover continued to call conferences. At the Third National Radio
Conference which assembled on October 6, 1924, he declared that “we
must have traffic rules, or the whole ether will be blocked with chaos, and
we must have safeguards that will keep the ether free for full develop-
ment.”’?*

In a statement to the press on December 31, 1924, he referred to both
the appreciative and critical attitudes of the public regarding radio and its
impact upon American life:

Listeners are becoming more and more appreciative of the real service of radio
and increasingly critical, both as to the character of the matter furnished them and
as to the efficiency with which it reaches them.

The whole broadcasting structure is built upon service to the listeners. They are
beginning to realize their importance, to assert their interest and to voice their
wishes. Broadcasting must be conducted to meet their demand, and this necessarily
means higher character in what is transmitted and better quality in its reproduction
to the ears of the listener.

The broadcasters as a whole are alive to the situation. There is a growing realiza-
tion on their part of the public responsibilities they assume in conducting an agency
so greatly affecting the cultural progress of our people.’¢

At the Fourth National Radio Conference in November, 1925, he reite-
rated the need for effective regulation. “We must face the actualities
frankly,” said this engineer who later was to become President. “We can no
longer deal on the basis that there is room for everybody on the radio
highways. There are more vehicles on the roads than can get by, and if they
continue to jam in, all will be stopped.”?’

“We hear a great deal about freedom of the air, but there are two parties
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to freedom of the air, and to freedom of speech, for that matter. Certainly
in radio I believe in freedom for the listener . . . Freedom cannot mean a
license to every person or corporation who wishes to broadcast his name
or his wares, and thus monopolize the listener’s set.”**

He further observed that “we do not get much freedom of speech if 150
people speak at the same time at the same place”. With 578 independent
stations in operation, he expected that there would be a wide latitude for
the expression of opinions on social, political and religious questions. He did
not feel, however, that any broadcaster could rightly complain that he had
been deprived of free speech if he was compelled to prove that there was
“something more than naked commercial selfishness in his purpose.”*’

He then stated a philosophy that was to become the basis for government
regulation of broadcasting in this country from that day to this; that “the
ether is a public medium, and its use must be for public benefit;” and that
the main “consideration in the radio field is, and always will be, the great
body of the listening public, millions in number, countrywide in distribu-
tion. There is no proper line of conflict between the broadcaster and the
listener . . . Their interests are mutual, for without the one the other could
not exist.”’*°

The Radio Actof 1927. That 1925 conference recommended legislation
giving the Federal government authority to issue licenses, assign wave
lengths, and determine the power of broadcast stations. But the Conference
cautioned against extending governmental authority “to mere matters of
station management, not affecting service or creating interference.”*! Gov-
ernmental censorship was strongly opposed.

Two important developments the following year made new legislation
imperative. A Federal court held that a station owner could not be punished
for disregarding a frequency assignment made by the Secretary of Com-
merce.*? Shortly thereafter, the Attorney General sounded the death knell
for Federal regulation under the then existing law when he ruled that the
Act of 1912 gave the Secretary no authority to limit frequency, power or
time used by any station.*?

Congress had been holding hearings intermittently for several years but
never had been able to agree on legislation. The chaotic condition of radio
in 1926, however, intensified the determination of Congressional leaders to
compromise differences and get a law passed. The public was fed up on the
nightly chorus of heterodyne squeals caused by a multiplicity of broadcast-
ers operating on the same channels. Congress was impelled to act.

Out of the 1926 Congressional hearings, in which leaders in government,
education, religion, industry and labor urged Congress to remedy the intol-
erable situation, came a bill which the House and Senate finally agreed
upon. It became law on February 23, 1927.4

This Radio Act of 1927, while imperfect in some respects, was an impor-
tant step in the direction of effective radio regulation. It provided for a
commission of five members with authority to grant, renew or revoke sta-
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tion licenses. It was provided that after one year, all authority was to be
vested in the Secretary of Commerce except that he would have no author-
ity to revoke a license and would be required to refer to the Commission
all applications for licenses, renewals or modifications thereof, about which
there might be any controversy.

It was definitely established by the Act that the radio spectrum belonged
to the public and that a broadcaster acquired no ownership rights in a
frequency when granted a license. Before he could be granted a license or
a renewal of one, he was required to show that the public interest would be
served. Thus the government was given authority to make a systematic
assignment of frequencies and, within limitations, to set standards and make
rules for the operation of radio stations.*

Actually, the authority provided in the law never became vested in the
Secretary of Commerce. Congress from time to time extended the one year
limitation and the Federal Radio Commission continued to function as
originally provided until the passage of the Communications Act of 1934
when all authority to regulate radio was vested in the Federal Communica-
tions Commission.

The Federal Radio Commission established the regular broadcasting
band from 550 to 1,500 kilocycles, and provided for a 10 kilocycle separa-
tion between stations. A general reallocation of frequencies brought about
a more equitable distribution of radio facilities throughout the country and
eliminated much of the station interference.

“Radio Became the Fifth Estate”. With the help of this new “traffic cop
of the air,” general radio reception rapidly improved. Interference was
reduced. Static continued to be some bother, but became less troublesome
as the years passed. Head phones were soon replaced by attractive table sets
and cabinet models. By 1930, national networks were doing a flourishing
business. Plans were underway for the erection of an immense structure in
the heart of New York City to cost $250,000,000. It was to cover three
square blocks and rise 60 stories in the air. It was to be called Radio City,
house the studios of the National Broadcasting Company and become the
radio center of the world.

Will Rogers was thrilling millions of listeners with his down-to-earth
philosophy and humor. Jack Pearl, popularly known as Baron Munchausen,
had become top billing with his comedy on the Lucky Strike Hour. He was
the forerunner of a galaxy of radio stars who captivated the American
people with their talent—Ed Wynn, Eddie Cantor, George Jessel, Joe Pen-
ner, and a host of others. There were the entertainment teams—the Duncan
Sisters, Amos 'n Andy, Bergen and McCarthy, Fibber McGee and Molly,
to mention only a few. Paul Whiteman’s orchestra and the New York
Philharmonic Symphony had become network features and were being
heard regularly from coast to coast.

The superbly modulated and melodious voice of Milton J. Cross was
reaching the eager and appreciative ears of music lovers throughout the
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country as he announced the broadcasts of the Metropolitan Opera. Walter
Damrosch had achieved his ambition to broadcast musical education to the
nation. The Columbia Broadcasting System was bringing to the classrooms
of America “The School of the Air,” offering a variety of subjects designed
to supplement formal instruction. The inimitable Ted Husing was reporting
important sports events to millions of excited fans. The CBS “Church of the
Air” had become an established radio pulpit for every major religious faith.
Father Charles E. Coughlin was causing a national furor, espousing the
cause of his National Union for Social Justice over an independent network.

In 1932, Harold La Fount, then a member of the Federal Radio Commis-
sion, reported that there were 17 million radio receivers in homes through-
out the country.*¢ Popular stars such as Kate Smith were estimated to have
audiences approaching the 5 million mark.*” According to a survey covering
16 groups of stations and embracing 93 cities, almost 25 million dollars were
spent for radio advertising during 1932, with about half the amount ex-
pended to promote the sale of food, beverages, drugs, toilet articles, au-
tomobiles, and tobacco.*®

Ted Husing, in his delightful book, Ten Years Before the Mike, attempted
in 1935 to recapture the psychology of broadcasting during that early pe-
riod:

. . . Big names of the stage, screen and concert platforms began to appear in the
broadcast schedules. With symphony orchestras broadcasting Beethoven and emi-
nent clergymen starting “churches of the air,” the most finical artists could no longer
look on radio as a cheap toy. As a result, delight undreamed of by the masses, music,
drama, comedy, romance, travel, enlightenment of every sort—in a word (consult-
ing my Webster), culture, pressed down and running over—began to flow freely from
early morning till late night alike into the hovels of Pittsburgh steel workers and the
mansions of Southampton millionaires. Radio became the Fifth Estate.*’

Inadequate Regulation of Telephone and Telegraph Service. Rules es-
tablished by the Federal Radio Commission had helped to alleviate the
chaos which had characterized radio in its formative years and had given
impetus to the rapid and healthy development of the broadcasting industry.
This Commission, however, had no authority to regulate telephone and
telegraph companies now doing an enormous interstate business. In 1910,
Congress had provided for the Federal regulation of these companies but
the law was never adequate.>® Regulatory authority had been assigned to
the Interstate Commerce Commission, but that agency was largely con-
cerned with railroad transportation, and communications received com-
paratively little attention.

Numerous state commissions had been established but their ability to
regulate industries which had become national in scope was seriously limi-
ted. They were powerless to regulate communication services extending
across state lines and into foreign countries.
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Felix Frankfurter, then a professor of law at Harvard University, ex-
pressed the opinion in 1930 that throughout the United States the machin-
ery of utility regulation had shown strain. He made note of the growing
public feeling that not only had the purposes for which these state commis-
sions had been designed—to serve the interests of the consumers—not been
realized, but that actually the regulatory systems had been operating to
defeat these purposes.®!

In 1932, Dr. W.W. Splawn, Special Counsel for the House Committee on
Interstate and Foreign Commerce, which had undertaken a special study of
communications companies in the United States, wrote that the “American
people are entitled to know if they are being over-charged for service” and
stressed the need for more effective regulation. He expressed the feeling
held by many at the time that a new Federal commission should be created
to make an intensive study of telephone and telegraph companies with
particular respect to their accounts, their methods, of figuring depreciation,
their operating expenses, their contracts for service, and their political
activities.>?

The telegraph and telephone industries more and more were making use
of radio for point to point communication in both their domestic and foreign
business. At the same time, the expansion of the broadcasting industry
depended greatly upon the use of wire and cable facilities, particularly in
the development of network operations.

As previously pointed out, prior to 1926, the Bell System had owned and
operated broadcast stations. It had established its own network, manufac-
tured and sold broadcast transmitting equipment, and furnished wire facili-
ties to other broadcasters. It restricted the use of wire facilities to promote
its own broadcasting activities and to protect its patent position.

After July, 1926, when the company sold its stations, it limited its radio
activities to the furnishing of wire facilities to broadcasters. By reason of its
patent position, its extensive wire networks, and its restrictive policies, it
had attained a dominant position in the broadcasting field. Despite this
monopoly, and the almost total dependence of broadcasters upon the Bell
System for network operation, the telephone company, prior to 1934, had
not committed itself to the principle that the furnishing of wire service to
broadcasters was a part of its public service responsibility.*?

There was increasing public awareness of the inter-dependency of the
radio and telephone business as well as that of the telegraph companies. It
became apparent that the efficiency, economy and growth of these media
depended greatly upon how well their operations were coordinated. It fol-
lowed, therefore, that effective regulation of any one of them required an
understanding of the others and the working relationships of them all.

Accordingly, experts in the communications field such as Dr. Splawn felt
there was imperative need for the establishment of a comprehensive na-
tional policy covering all these media, with a single Federal agency designed
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and equipped to administer the policy and make rules implementing it.

Roosevelt and the FCC. It was the perception of this need that
prompted President Roosevelt to initiate a study of the over-all problem
during the summer of 1933. Pursuant to his directive, the Secretary of
Commerce appointed a governmental committee to consider the formula-
tion of a national policy.** This committee found that regulation at the
Federal level was divided among various governmental agencies. Radio was
under the jurisdiction of the Federal Radio Commission; to a limited extent,
as already mentioned, the Interstate Commerce Commission was author-
ized to regulate interstate telephone and telegraph carriers but did very little
to exercise its powers; minor jurisdictions over wire services, at one time
or another, had been vested in the Postmaster General and the President.
The Committee was of the opinion that this division of authority was not
conducive to effective regulation and recommended that a new Federal
commission be created to which all existing authority would be trans-
ferred.*’

David Sarnoff, President of the Radio Corporation of America, appeared
before the House Committee on Interstate and Foreign Commerce on May
16, 1934 and testified in support of the principle of unified regulation of the
communications industry. He said:

We have always believed in the necessity for effective regulation of communica-
tions by a single governmental agency, and we pledge our complete support to the
President’s views as expressed to Congress in his message of February 26, in which
he urged the creation of a single agency to be vested with the authority now lying
in the Federal Radio Commission, together with that authorized over communica-
tions now vested in the Interstate Commerce Commission.

To make this authority complete, I would suggest that the present authority of
the Postmaster General over communications covered in the Post Roads Act, which
includes the power to fix rates for governmental telegrams, be also transferred to the
new Commission. Similarly, the power of the Executive Department, covering the
granting and regulation of cable landing licenses, should likewise be transferred to
the new Commission. Only in this manner can the United States develop a unified
and progressive communications policy, both national and international.

Foreign nations give much thought to the control and effective planning of their
international communication services. The creation of a single Federal regulatory
body in this country will mark a most constructive step in the communications
history of the United States. We therefore hope that the Communications Act of
1934 will become law and that under that law the Federal Communications Com-
mission will be promptly established.**

Many other important leaders in industry, government and education
supported Mr. Sarnoff’s point of view. And after extensive hearings and
debate, the Congress enacted the Communications Act of 1934, abolishing
the Federal Radio Commission and creating the Federal Communications
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Commisssion with authority to regulate all interstate and foreign communi-
cation by means of wire or radio. The President signed the bill and it became
law on June 19, 1934.%7

Thus it was that the basic Federal law governing communications was
established. It was an outgrowth of a long evolutionary process which had
been going on for many decades. The law has now been in effect for more
than thirty-seven years. It has been amended from time to time, but its basic
features remain very much the same today as they were in 1934 when the
law was adopted.

The story of how the Communications Act of 1934 and the FCC came
into being is the story of America’s struggle to achieve maximum benefits
from communications under a system of democratic, free enterprise. Both
literally and figuratively, our people sought to eliminate static in the field
of communications. They chose private ownership and management but
insisted that there be government regulation for the protection of the public
interest.

In the next part of this book, the more important features and provisions
of this law as adopted in 1934, will be reviewed and the powers, functions
and organizational structure of the FCC which it created will be described.
The study, of course, will have more meaning and value if made in terms
of the technical, social, economic and cultural developments discussed in
this and the preceding chapter.
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CHAPTER 3

The Statutory Powers and Functions
of the FCC

When one segment of society, whether it be government or industry or some
other, is vested with unlimited authority over radio, then freedom is threat-
ened and democracy suffers. It is diversification and balance of control that
we want in American radio.—PAUL A. WALKER*

One of the distinctive features of the Communications Act of 1934 is that
it envisages private ownership and operation of telegraph, telephone and
broadcasting facilities. Prior to the passage of the Act, however, there had
been some pressures on Congress from time to time to establish a system
of government ownership patterned after systems adopted in other coun-
tries. In the early days, for example, Samuel Morse tried to persuade Con-
gress to take over telegraph communication. He thought it would be better
if the government would assume complete control of its use and develop-
ment.' He was supported in this view in 1845 by the Postmaster General
who stated that “the use of an instrument so powerful for good or evil
cannot with safety to the people be left in the hands of private individu-
als...”?

Many years later, in 1913, Postmaster General Burleson, influeniced by
Congressional agitations, publicly declared:

A study of the constitutional purposes of the postal establishment leads to the
conviction that the Post Office Department should have control over all means of
the communication of intelligence. The first telegraph line in this country was
maintained and operated as a part of the postal service, and it is to be regretted that
Congress saw fit to relinquish this facility to private enterprise . . .’

He observed that in other countries the government owned and operated
communications services and he advocated that the government in this
country do the same.*

There was a resurgence of this type of advocacy at the time of America’s
entrance into the First World War. It again reached a high pitch during the

*Former chairman of the FCC.
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depression years as revolutionaries and agitators, encouraged by the social
anxiety of the period, attempted a demolition job on the free enterprise
system.

But Congress, always influenced by the traditional conservatism of the
American community, consistently resisted this panacean advocacy. Un-
willing to run the risk of what Justice Holmes called “interstitial detri-
ments’* that may result from radical and abrupt social change, Congress
rejected the idea of government ownership of communications media in this
country.

At the same time, as heretofore pointed out, telecommunications had
become so vital to American life that the public demanded that they be
more strictly regulated by the government. And it was this growing psy-
chology in the early thirties that precipitated Congressional action, resulting
in the Communications Act of 1934. A basic feature of the law, therefore,
is its establishment of a national policy regarding these media which makes
the public interest paramount and sets up administrative machinery to
execute this policy. At the same time, it provides for private operation with
legislative restrictions against governmental intrusion and control. Impor-
tant sections of the law as they pertain to broadcasting are reproduced in
Appendix I, including the Communications Act Amendments, 1960,
adopted by the 86th Congress and approved by the President on September
13, 1960. Amendments since 1960 also have been added.

Scope and Limits of Federal Authority. As stated in Section I, the broad
purpose of the Communications Act (hereinafter sometimes referred to as
the Act) is “to make available, so far as possible, to al/l the people of the
United States, a rapid, efficient, nation-wide, and world-wide wire and radio
communication service with adequate facilities at reasonable charges . ..”
(emphasis supplied), and the Federal Communications Commission was
created, with centralized authority to carry out this policy and enforce the
provisions of the Act.¢

As pointed out in the previous chapter, the Radio Act of 1927 was
repealed and the powers and functions of the Federal Radio Commission
were assigned to the new agency. The limited authority with respect to wire
communications vested in the Interstate Commerce Commission and the
Postmaster General were likewise transferred.’

In the establishment of the 1934 Act, Congress was careful not to en-
croach upon the authority of state governments. Section 2 makes it em-
phatic that no part of the Act applies to communications which are purely
intrastate in character.® Its application is limited to interstate and foreign
communication.’ The FCC, therefore, cannot prescribe rules for communi-
cation services which are strictly local in character and do not cross state
boundaries. For example, the rates charged and the service provided in
connection with telephone calls and telegrams transmitted and received
over wires that do not cross state boundaries are not regulated by the FCC.
These are regulated by state public utility commissions. Congress recog-
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nized, however, that information available to these state agencies might be
useful in dealing with interstate and foreign communication and provided
in the Act that the FCC might “avail itself of such cooperation services,
records, and facilities” as might be provided by any State commission.'°

Under the “commerce clause” of the Constitution, Congress had the
power to establish a federal agency to regulate interstate and foreign com-
munications.!! In the early administration of the Communications Act,
however, the question was raised whether radio transmissions not crossing
state lines constituted “interstate commerce” and were subject to federal
jurisdiction. The courts answered this question in the affirmative. In 1933,
the Supreme Court said that “no state lines divide the radio waves, and
national regulation is not only appropriate but essential to the efficient use
of radio facilities.”*?

Since any radio emission, regardless of its range, may affect or cause
interference to other radio signals crossing state lines, it is subject to the
regulatory authority of the FCC.** As Judge Freed in U.S. v. Betteridge,
(N.D. Ohio, E. Div., 43 F. Supp. 53, 55) pointed out, becausc of the natural
characteristics of electromagnetic waves “all transmissions of energy com-
munications or signals by radio, either use an interstate or foreign channel
of transmission or so affect interstate or foreign channels as to require the
regulation of their use” if the purposes of the Communications Act are to
be carried out effectively. '*

What this means is that the FCC has exclusive regulatory jurisdiction
with respect to any type of radio transmission, and can require every station
regardless of its power and range to have a license and to operate under rules
established by the Commission. Attempts by state governmental agencies
to exercise authority in this field are invalid and have been so held by the
Federal courts.!’

Monopoly Condoned and Condemned. 'When the Act was adopted, the
telegraph and telephone industries had come to be recognized as “natural
monopolies” in this country. History had shown the folly of free competi-
tion with wasteful duplication of facilities. Yet experience had also demon-
strated that monopolies often resulted in abuse of power with infliction of
unreasonably high and discriminatory rates upon the public. As protection
against these predatory practices, Congress subjected both services and
charges of interstate and foreign “carriers for hire” to FCC regulations.

Section 201 of the Act makes it the duty of these telegraph and telephone
companies to furnish service on request and to connect with one another
to establish through routes.'® The section further declares that these public
utilities must be fair and reasonable in their “charges, practices and classifi-
cations.” Section 202 prohibits preferences in charges or services and 203
requires the publication of all rate schedules.’

The FCC was given authority to determine and prescribe reasonable
charges and standards of service and to require carriers subject to the Act
to file an inventory of all or any parts of their properties, classified by units
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and showing original costs and estimated costs of reproduction less de-
preciation. The Commission was also given “free access” to all properties
of the carriers and their “accounts, records, and memoranda.”**

While recognizing and sanctioning regulated monopoly in domestic wire
communication services, Congress wanted to encourage competition be-
tween cable and radio in the foreign communication business. Wires and
cables were first used for regular telegraph and telephone service between
the United States and other countries. Subsequently, wireless transmission
was developed, and, as heretofore pointed out, by 1934 radio telegraphy and
telephony had become well established in the overseas service. Congress
was concerned that no arrangements or agreements of any kind should be
made which might unduly restrain competition between cable and radio as
two separate and distinct means of international communication.'® Accord-
ingly, Section 314 of the Act provides that any such contrivances or deals
involving unfair methods of competition are unlawful.?°

Broadcasting: a Field of Free Competition. Unlike the telegraph and
telephone industries, Congress recognized the field of broadcasting as one
of free competition. Radio and television stations broadcasting programs
intended to be received by the general public are not considered to be
“common carriers for hire.”?! The Commission, therefore, was not given
any authority to require stations to make their facilities available to every
member of the public who might request them and has no power to deter-
mine or regulate the rates charged for the sale of broadcasting time.

To guard against the tendencies toward monopolistic control in broad-
casting which had already developed in 1934, Congress declared in Section
313 of the Act that “all the laws of the United States” relating to unlawful
restraints of trade are applicable to the manufacture and sale of radio ap-
paratus and to broadcasting in general.?* The section further provides that
if any broadcaster is found guilty of the violation of any such laws the court
hearing the case may revoke the license of the station. In the event the court
assesses this extreme penalty, Section 311 prohibits the Commission from
granting any further radio authorizations to the guilty party.??

Public Ownership of Broadcast Channels. The tangible facilities includ-
ing wire and cables and other physical apparatus used by telephone and
telegraph “carriers” and broadcasting stations are privately owned. While
the use of these properties is regulated by the FCC, the actual title to the
properties is vested in the carrier companies and the broadcast licensees.
This is not true with respect to broadcast channels which they employ.
Section 301 asserts with crystal clarity that one of the purposes of the Act
is “to maintain the control of the United States over all the channels of
interstate and foreign radio transmission.”?* It is provided that these chan-
nels can be used for limited periods of time only under licenses granted by
federal authority and that no such license is to be construed as creating “any
right beyond the terms, conditions, and periods of the license.”?*

The law states that “no station license shall be granted by the Commis-
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sion until the applicant therefore shall have signed a waiver of any claim to
the use of any particular frequency or of the ether as against the regulatory
power of the United States because of the previous use of the same, whether
by license or otherwise.”?*

General Powers of the FCC.  Section 303 of the Act sets forth the general
powers of the FCC with respect to broadcasting. The Commission is author-
ized to classify stations, prescribe the nature of their service, determine
what power and type of technical facilities they shall use, the time they shall
operate, where they shall be located and the areas they shall serve. It also
may inspect equipment and installations and may designate and cause to be
published the call letters of stations.?’

One of the most important powers is that of allocating channels to the
various classes of broadcasting service and the assignment of frequencies for
station operation. In these functions, the Commission is under a statutory
mandate to make “a fair, efficient, and equitable distribution of radio ser-
vice” among the various states and communities.?*

To prevent a recurrence of the bedlam in the ether which had bedeviled
radio in earlier years, the framers of the 1934 Act gave the Commission
specific authority to make regulations “necessary to prevent interference
between stations.”?® But it was not enough simply to perform “traffic cop”
functions. To carry out its powers and keep pace with a dynamic and fast
growing industry, the Commission was required to “study new uses for
radio, provide for experimental uses of frequencies and generally encourage
the larger and more effective use of radio in the public interest.?® It was also
given authority to make such rules and regulations and prescribe such
restrictions and conditions as might be necessary to carry out the provisions
of the Act.*!

Authority To Regulate Network Stations. At the time the Radio Act of
1927 was passed there was Congressional concern that networks might
acquire monopolistic controls and unduly restrict competition in the indus-
try. In the debates on the 1927 Act, Senator Dill expressed the feeling of
anxiety prevalent in Congress and among independent broadcasters:

. the various radio organizations, including the Radio Corporation of America
and the American Telephone and Telegraph Co., are going ahead and building up
the chain stations as they desire without any restrictions because the Secretary of
Commerce has no power to interfere with them. Unless this proposed legislation
shall be enacted they will continue to do so and they will be able by chain-broadcast-
ing methods practically to obliterate the independent small stations . . . *?

While the commission would have the power under the general terms of the bill,
the bill specifically sets out as one of the special powers of the Commission the right
to make specific regulations for governing chain broadcasting . . . **

This section of the bill, providing that the Radio Commission had the
power to “make special regulations applicable to radio stations engaged in
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chain broadcasting”, was passed and became Section 4 (h) of the Radio Act
of 1927.2* It was carried over verbatim and appears as Section 303 (i) of the
1934 law, giving the FCC the same power to make such regulations.** It was
the exercise of this authority by the FCC which subsequently resulted in the
adoption of the network regulations which now control the relations be-
tween the networks and their station affiliates and to which detailed refer-
ence is made in Chapter 18.

It should be noted here that only licensees of stations and not networks
as such are covered by Section 303 (i). If these stations are affiliates, and
their relationships with networks affect their ability to operate in the public
interest, then the Commission is empowered by law to make special rules
governing their operations. It goes without saying that the effect of exercis-
ing this power is an indirect control over the network organizations.

There has been growing sentiment in Congress during the past ten years
in favor of amending the law, giving the FCC direct regulatory authority
over the networks. For example, a bill introduced in Congress in February,
1960 (HR 11340) by Congressman QOren Harris would bring TV and radio
networks under FCC control, requiring “operating certificates” for net-
works with proscriptions against illegality in programs, failure to exercise
control over matter broadcast, giving unfair advantages in matter broadcast
to products and services in which networks have interests, and making
contracts with affiliates not deemed to be in the public interest.

Again, on June 1, 1967, Congressmen John D. Dingell and John E. Moss
introduced House Bill 10481 (90th Congress, 1st Session). Proposed as an
amendment to Section 2a of the Communications Act,the bill would bring
television networks and their programs under the direct control of the FCC.
Among other things, the bill would make the “fairness doctrine” and Sec-
tion 315 of the Act (equal treatment for political candidates) applicable to
these networks; require them to provide a “balanced program structure;”
impose restrictions on the amount of programs they may own and control;
limit the amount of programming they may make available to their affiliates;
prohibit agreements which would allow TV networks to interrupt or sus-
pend football games and other specified athletic events to broadcast com-
mercial advertisments; and forbid network ownership of any business which
promotes professional games.

Furthermore, the bill would require networks to make available programs
to the maximum number of television broadcasting stations; and would
forbid them from exercising any influence or controlling the rates charged
by their affiliates for non-network programs, or from engaging directly or
indirectly as sales representatives for independent stations, “except for the
sale of program time or other services connected with network broadcast-
ing.”

All network contracts with stations would be required to be filed with the
FCC and would be open to public inspection. And any such contracts would
be prohibited which would “unreasonably” restrict use by an affiliated sta-
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tion of its own productions, or those furnished by other networks and
program distributors.

Finally, the FCC would be authorized to establish “any other rules and
regulations with respect to television networks for the purpose of insuring
that their operation will be in the public interest.”

As reported by Broadcasting (June 5, 1967, p. 30), some members of
Congress expressed the view that the bill perhaps was intended for propa-
ganda purposes, or to express Congressional displeasure with some current
practices of networks, but with no serious thought that the bill would be
enacted into law. But Congressman Moss insisted that the proposal was to
be taken literally, that it “was an attempt to set up a system of fair broadcast-
ing, to let free enterprise work.”

No action was taken on the bill. However, in February, 1968, Congress-
men Dingell and Moss introduced a similar one (H. R. 15267). As of April
29, 1968, the bill was still resting in the House Interstate and Foreign
Commerce Committee and no hearings had yet been held. Some segments
of the broadcast industry have expressed strong opposition to the proposed
legislation, and whether Congress will provide for FCC regulation of the
networks is problematical.

Licensing Powers. Of all the powers possessed by the FCC none is more
important than that which pertains to its licensing functions. Section 308
(a) of the Act gives the Commission authority to grant construction permits
and station licenses or modifications or renewals thereof. Paragraph (b) of
the same section specifies that all such applications “shall set forth such
facts as the Commission by regulation may prescribe as to citizenship,
character, and financial, technical, and other qualifications of the applicant
to operate the station,” and other information pertaining to ownership of
facilities, proposed frequency, power, hours of operation, and the purposes
for which the station is to be used.?*

At any time after the filing of an application, or during the period of a
license, the Commission may require from the applicant or the licensee
additional information to determine whether the application should be
granted or denied or the license should be revoked.>” Such information must
be submitted in written form under oath or affirmation.?®

No construction permit or station license, or any rights pertaining thereto
may be transferred, assigned or disposed of in any manner without the prior
approval of the Commission. Section 310 (b) requires the filing of a written
application for such transfer or assignment and the written consent of the
Commission.?®

If upon examination of any application, it appears that the applicant is not
qualified or that a grant would not serve the public interest, the Commission
has the power to deny the application. The applicant, however, must be
given an opportunity for a public hearing before the decision is made final,
as provided in Section 309 (b).*°

If the licensee fails to operate substantially as required by his license or
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fails to observe or violates any provision of the Act or regulation of the
Commission, the agency may issue a cease and desist order with respect to
the offense. In the case of willful or repeated violations of the law or
regulations as described in Section 312, the more serious penalty of license
revocation may be assessed. Before either a cease and desist order or license
revocation can become final, however, the licensee must be given the oppor-
tunity for a hearing as prescribed in paragraphs (c), (d), and (e) of Section
KIVAL

As is discussed more fully in Chapter 21, Congress recently amended
Section 503, granting the FCC authority to impose forfeitures for willful and
repeated violations of the Act, certain sections of the Criminal Code, United
States treaties, or FCC regulations.

Station Operators. The Commission has the responsibility of classifying
and prescribing the qualifications of station operators and issues licenses in
accordance therewith. Subject to the right of an operator to a formal hearing
as provided in Section 303 (2), the Commission is vested with power to
suspend and revoke his license if convincing evidence shows him guilty of
any of the following offenses:

1. Violation of any provision of the Act, treaty or other agreement bind-
ing on the United States or rules implementing the same.

2. Failure to carry out a lawful order of the master of a ship.

3. Willful damage to any radio installations.

4. Transmission of superfluous radio communications containing profane
or obscene words; or willful transmissions of false or deceptive signals or
communications.

5. Willful and malicious interference with any other radio communica-
tions.

6. Obtaining or attempting to obtain for himself or another an operator’s
license by fraudulent means.*?

Program Controls. Section 326 of the Act specifically prohibits the
Commission from censoring radio and television programs. It reads:

Nothing in this Act shall be understood or construed to give the Commission the
power of censorship over the radio communications or signals transmitted by any
radio station and no regulation or condition shall be promulgated or fixed by the
Commission which shall interfere with the right of free speech by means of radio
communication.*?

There have been differences of opinion as to what this provision means.
Some have contended that it precludes any concern on the part of the
Commission with the program service of licensees, except in cases where
there are violations of specific laws. This view was strongly espoused by
former Commissioner T.A.M. Craven. On November 19, 1958, the FCC
adopted a public notice proposing to make certain revisions in Section IV
of its renewal application form 303.** The changes proposed pertained to
that part of the application form which elicited information regarding past
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program service of a station and that intended for the future. Commissioner
Craven dissented to the proposed changes, contending that the Commission
exceeds its authority when it requires applicants for broadcast facilities to
file any program information except that which may be requested to deter-
mine whether a specific law would be or is being violated. He believes that
the First Amendment to the Constitution and Section 326 of the Act forbid
the Commission from exercising any authority over broadcast programming
except where infractions against lottery laws and the like may be involved.*

Others have interpreted Section 326 differently. Relating it to other
provisions of the Act, they believe that, while the Commission cannot tell
a station what particular program or programs it can or cannot present, it
does have the authority and the responsibility to review the over-all opera-
tion of a station when it comes up for renewal of its license to determine
whether its operation has been in the public interest. This interpretation
seems to be correct as confirmed by the legislative history of the Radio Act
of 1927, the Communications Act of 1934, and the consistent administra-
tive practice of the two commissions and court decisions.

Early Administrative Practice.  The law directs the Commission to grant
licenses and renewals of these licenses only if public interest, convenience
and necessity will be served thereby. The original Federal Radio Commis-
sion which was established in 1927 assumed from the beginning that pro-
gram service was an important factor in making this determination. The
renewal application forms used by it contained questions as to the amount
of time devoted by the station to various types of programs.*

From 1927 to 1934, this original commission made reports to Congress
regarding its practice of evaluating program service in connection with its
consideration of renewal applications. By the time Congress was consider-
ing the replacement of the 1927 law with the Communications Act of 1934,
there appeared to be little doubt that the government did have the authority
and the responsibility to take program performance into account.

In Congressional hearings on one of the bills which culminated in the
1934 law, the National Association of Broadcasters presented a statement
upholding this regulatory authority. It read in part as follows:

It is the manifest duty of the licensing authority in passing upon applications for
licenses or the renewal thereof, to determine whether or not the applicant is render-
ing or can render an adequate public service. Such service necessarily includes
broadcasting of a considerable proportion of programs devoted to education, reli-
gion, labor, agricultural and similar activities concerned with human betterment. In
actual practice over a period of seven years, as the records of the Federal Radio
Commission amply prove, this has been the principal test which the Commission has
applied in dealing with broadcasting applications.*’

In hearings upon the same bill, the Chairman of the Federal Radio Com-

mission testified that “it is the duty of the Commission in passing on
whether or not that station should be relicensed for another period, to say
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whether or not its past performance during the last license period has been
in the public interest”** Fully informed of the procedure which had been
followed by the Federal Radio Commission, Congress re-enacted the rele-
vant provisions in the Communications Act of 1934.

When the 1934 Act was being considered by Congress there was a great
deal of public agitation and pressure for a provision in the law which would
require stations to set aside substantial portions of their broadcast time to
be used by educational institutions and other non-profit organizations. In
fact, the public feeling was so strong that 23 Senators voted for the Wagner-
Hatfield Amendment which proposed to allocate 25 per cent of all radio
broadcasting facilities to educational, religious, agricultural, labor, coopera-
tive, and similar non-profit-making interests. While Congress did not adopt
the amendment,*’ it did pass Section 307 (c) of the Act directing the FCC
to make a study of the proposal and report to Congress its findings.*°

The Commission did make a study, and in its report to Congress in 1935
it advised against the adoption of the legislative proposal. Its main reason
for opposing it was that it already had adequate authority to achieve the
ends that Congress had in mind. The Report in part said:

The Commission feels that present legislation has the flexibility essential to attain
the desired ends without necessitating at this time any changes in the law.

In order for non-profit organizations to obtain the maximum service possible,
cooperation in good faith by the broadcasters is required. Such cooperation should
therefore, be under the direction of the Commission.*!

FCC Program Powers Recognized by the Courts. From the very begin-
ning, therefore, the FCC took the attitude that it did have the power to take
into account program service as an important factor in its public interest
determinations. Its view had been supported not only by legislative history
and prior administrative practice, but by court decisions as well.

In the KFKB case referred to in the previous chapter, in which Dr.
Brinkley’s application for a renewal of license was denied, the Federal Radio
Commission said:

The Commission is expressly precluded by the Radio Act of 1927 from exercising
any power of censorship. At the same time, the Commission must, under the statu-
tory standard, reach a decision that the nature of the program broadcast is in the
public interest, convenience and necessity before it may grant an application. Upon
the evidence adduced, the Commission feels constrained to hold that the practice
of a physician’s prescribing treatment for a patient whom he has never seen, and
bases his diagnosis upon what symptoms may be recited by the patient in a letter
addressed to him, is inimical to the public health, and safety, and for that reason is
not in the public interest.

The testimony in this case shows conclusively that the operation of Station KFKB
is conducted only in the personal interest of Dr. John R. Brinkley. While it is to be
expected that a licensee of a radio broadcasting station will receive some remunera-
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tion for serving the public with radio programs, at the same time the interest of the
listening public is paramount, and may not be subordinated to the interests of the
station licensee. A license to operate a radio broadcasting station is a franchise from
the public, and the licensee is a trustee for the public. Station KFKB has not been
operated in the interest of the listening public and we, therefore, find that public
interest, convenience and necessity will not be served by granting the application
for renewal of its license.*?

The United States Court of Appeals for the District of Columbia sus-
tained the Commission’s decision, holding that under Section 11 of the
Radio Act of 1927 the Federal Radio Commission was “necessarily called
upon to consider the character and quality of the service to be rendered and
that in considering an application for renewal of a license an important
consideration is the past conduct of the applicant.”*?

In its argument to the Court of Appeals, the Commission had contended
that there had been no attempt on its part “to scrutinize broadcast matter
prior to its release,” and that administrative review of the station’s past
conduct was not censorship.** The Court agreed with this point of view.

In a 1932 case, the Court of Appeals again reaffirmed this position. A
Reverend Dr. Shuler owned KGEF in Los Angeles. The Commission de-
nied his application for renewal of license on grounds that he attacked
religious organizations, public officials, the courts, institutions and individu-
als; that these attacks often were not based upon facts; and that, in general,
the programs of the station tended to be “sensational” in character rather
than instructive or entertaining.**> On appeal, the Court sustained the Com-
mission’s decision. In its opinion the Court said:

If it be considered that one in possession of a permit to broadcast in interstate
commerce may, without let or hindrance from any source, use these facilities,
reaching out, as they do, from one corner of the country to the other, to obstruct
the administration of justice, offend the religious susceptibilities of thousands, in-
spire political distrust and civic discord, or offend youth and innocence by the use
of words suggestive of sexual immorality, and be answerable for slander only at the
instance of the one offended, then this great science, instead of a boon, will become
a scourge, and the nation a theatre for the display of individual passions and the
collision of personal interests. This is neither censorship nor previous restraint, nor
is it a whittling away of the rights guaranteed by the First Amendment, or an
impairment of their free exercise . . . ¢

Dr. Shuler appealed the case to the U.S. Supreme Court, but his petition
for a writ of certiorari was denied.*’ This left no doubt, from a judicial point
of view, that the Federal Radio Commission had the authority to evaluate
past program performance in connection with its consideration of renewal
applications.

Judicial Sanction of Network Regulations. The language prohibiting
censorship, which appeared in Section 29 of the Radio Act of 1927, was
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reproduced verbatim in Section 326 of the Communications Act of 1934.
It came up for consideration again by the Federal courts in connection with
their review of the FCC’s network regulations.

It is interesting to note that former Commissioner Craven, in 1941, when
he was serving his first term as a member of the FCC, dissented to the
Commission’s adopting of the network regulations on much the same
grounds that he objected to requiring applicants and licensees to furnish
information regarding program service. In a nineteen-page dissent, in which
former Commissioner Norman Case joined, he said:

. .. The type of regulation specified by Congress for broadcasting clearly envi-
sioned that the Communications Commission should not regulate the programs, the
business practices or business policies of broadcast licensees.**

The network regulations were vigorously contested in the courts. Conten-
tions similar to those made in the earlier cases were made that the Commis-
sion’s powers were limited to technical matters, and that the right of free
speech within the purview of the First Amendment and Section 326 of the
Communications Act was abridged. The Supreme Court rejected these
arguments and upheld the legal validity of the regulations. In answer to the
contentions of the appellants, the Court said:

The Commission’s licensing function cannot be discharged, therefore, merely by
finding that there are no technological objections to the granting of a license. If the
criterion of ‘public interest’ were limited to such matters, how could the Commission
choose between two applicants for the same facilities, each of whom is financially
and technically qualified to operate a station? Since the very inception of Federal
regulation of radio, comparative considerations as to the service to be rendered have
governed the application of the standard of ‘public interest, convenience, or neces-
sity.”*?

The Court further said:

. .. we are asked to regard the Commission as a kind of traffic officer, policing
the wave lengths to prevent stations from interfering with each other. But the Act
does not restrict the Commission merely to supervision of the traffic. It puts upon
the Commission the burden of determining the composition of that traffic.¢

FCC Authority Limited by Public Interest Considerations. While pos-
sessing a wide range of discretion in the exercise of its powers, the Commis-
sion must always be guided by the “public interest, convenience, or
necessity.” If at any time, it fails to comply with this standard, the courts
are available for redress.

For example, in choosing among applicants for limited radio facilities, the
Commission may exercise administrative discretion, but the law requires
that its judgments be based upon public interest considerations. Parties who
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are aggrieved by actions unsupported by substantial evidence or by “arbi-
trary” or ‘“capricious” actions, not in accord with this statutory require-
ments, may secure relief through appeal to the courts.

In this connection, the following discourse of the United States Supreme
Court in a 1952 case is pertinent:

With the chaotic scramble for domestic air space that developed soon after the
First World War, Congress recognized the need for a more orderly development of
the air waves than had been achieved under prior legislation. Although the Radio
Act of 1912 had forbidden the operation of radio apparatus without a license from
the Secretary of Commerce and Labor, judicial decision left him powerless to
prevent licensees from using unassigned frequencies, to restrict their transmitting
hours and power, or to deny a license on the ground that a proposed station would
necessarily interfere with existing stations. See National Broadcasting Co. v. United
States, 319 U.S. 190, 212. Congress thereupon, in the Radio Act of 1927, created
the Federal Radio Commission with wide licensing and regulatory powers over
interstate and foreign commerce.

Congress did not purport to transfer its legislative power to the unbounded discre-
tion of the regulatory body. In choosing among applicants, the Commission was to
be guided by the ‘public interest, convenience, or necessity’, a criterion we held not
to be too indefinite for fair enforcement. New York Central Securities Corp. v. United
States, 287 U.S. 12. The statutory standard no doubt leaves wide discretion and calls
for imaginative interpretation. Not a standard that lends itself to application with
exactitude, it expresses a policy, born of years of unhappy trial and error, that is ‘as
concrete as the complicated factors for judgment in such a field of delegated author-
ity’. Federal Communications Comm’n v. Pottsville Broadcasting Co., 309 U.S. 134,
138.

Congress might have made administrative decision to license not reviewable.
Although it is not suggested—or implied by the grant of power to review—that
Congress could not have reserved to itself or to the Commission final designation
of those who would be permitted to utilize the air waves, precious as they have
become with technological advance, it has not done so. On the other hand, the scope
of this Court’s duty to review administrative determinations under the Federal
Communications Act of 1934, 48 Stat. 1064, as amended, 47 U.S.C,, Section 151
et seq., has been carefully defined. Ours is not the duty of reviewing determinations
of ‘fact’ in the narrow, colloquial scope of that concept. Congress has charged the
courts with the responsibility of saying whether the Commission has fairly exercised
its discretion within the vaguish, penumbral bounds expressed by the standard of
‘public interest’. It is our responsibility to say whether the Commission has been
guided by proper considerations in bringing the deposit of its experience, the disci-
plined feel of the expert, to bear on applications for licenses in the public interest.**

In the foregoing discussion, the principal features of the Communications
Act and the general scope of the FCC’s statutory authority have been
analyzed. The next chapter describes the administrative and organizational
structure developed by the FCC to exercise its powers and perform its
functions.
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CHAPTER 4

How the FCC Is Organized and
Conducts Its Business

In the last analysis, much depends on whether administration is heavy-
handed and burdensomely bureaucratic or whether it is flexible and
imaginative. —MARSHALL E. DiMock*

As prescribed in Section 4 of the Communications Act, the FCC is
composed of seven commissioners chosen by the President with the advice
and consent of the Senate, one of whom the President designates as Chair-
man.! As specified in the same section, the terms of the first commissioners
ran for one, two, three, four, five, six and seven years, respectively, with all
successive appointments made for seven years and until their successors are
appointed and have qualified, except that they may not continue to serve
beyond the expiration of the next session of Congress subsequent to the end
of their fixed term. A person chosen to fill a vacancy is appointed only for
the unexpired term of the Commissioner whom he succeeds.?

The Communications Act has very little to say about the qualifications
of commissioners. It does require that they be citizens of the United States
and no more than four of them may be members of the same political party.
For the service they perform for the American people they draw annual
salaries of $38,000 except for the Chairman who gets $40,000.° (See Appen-
dix II for biographical studies).

Legislative Restrictions on Commissioners. As specified in the Act,
while serving on the Commission, members are prohibited from having a
financial interest in any of the following activities, enterprises or companies:

1. The manufacture or sale of radio apparatus or equipment for wire or

radio communication.

2. Any kind of radio transmission of energy.

3. Any wire or radio communication.

4. Companies furnishing services or such apparatus to those engaged in

wire or radio communication or to those manufacturing or selling such
equipment.

*Professor and Head, Graduate Government Department, New York University.

54



5. Any company owning stock, bonds, or other securities of any such

companies.*

The commissioners are further prohibited from participating in any hear-
ing or proceeding in which they have a pecuniary interest and may not be
employed by or hold any official relationship to any person subject to any
of the provisions of the Communications Act. They may not own stocks,
bonds, or other securities of any corporation over which the FCC has any
jurisdiction. Nor may they be otherwise employed, or engaged in any other
business, vocation or profession while they are on the Commission.® For-
merly, they could accept reasonable honorariums or compensation for the
presentation or delivery of publications or papers. 1960 legislation, how-
ever, now prohibits this. (See 1960 Amendments to Act in Appendix I).

If a member terminates his service prior to the expiration of his appointed
term, he must wait for a year before he may represent any person before
the Commission in a professional capacity. This restriction does not apply,
however, if he continues to serve out his appointed term.*

Transaction of Business. The seven commissioners function as a unit,
and exercise general supervision over the work of the agency.” The Chair-
man, however, as provided in Section 5 (a) of the Act, serves as the chief
executive officer of the Commission. It is his duty to preside at all meetings
of the Commission, and to represent the agency in all legislative matters,
(except that any other commissioner may present his own or minority
views). He also represents the Commission in all matters requiring confer-
ences or communications with other governmental officers, departments or
agencies, and generally coordinates and organizes the work of the Commis-
sion.®

Four members of the Commission constitute a quorum for the transaction
of business.” General sessions of the Commission are required to be held at
least once a month at its principal offices in Washington, D.C. Special
meetings, however, may be held elsewhere in the United States if economy
and convenience will be served.'® Biographical material pertaining to pre-
sent FCC commissioners and past chairmen appears in Appendix 2. Also,
a brief chronology of significant FCC events is set forth there.

The Commission has the legislative authority to take actions, make rules
and regulations and issue orders, not contrary to law, as may be necessary
to carry out its functions and may conduct proceedings in a manner “as will
best conduce to the proper dispatch of business and to the ends of justice.” !

Every vote and official action of the Commission must be recorded, and
its proceedings (excluding its business meetings) shall be open to the public
upon request of any interested party. One statutory exception to this is that
the Commission may withhold publication of records or proceedings con-

" taining secret information affecting the national defense.!?

Reports to Congress. A special matter of business required by law is the
preparation and transmission of an annual report to Congress. This report
must contain (1) information collected and considered by the Commission
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to have value in the settlement of questions relating to regulation of inter-
state and foreign transmissions by wire and radio; (2) information as to its
work and accomplishments, and the adequacy of its staff and equipment. As
further implementation of this statutory requirement, the Commission
makes monthly reports to the Senate Commerce Committee on the nature
and number of broadcast applications that have been pending for more than
three months together with the reasons for the processing delays. In addi-
tion, the report includes all hearings which have been closed for more than
six months and the case has not been finally disposed of. A former require-
ment for biographies of all persons employed during the year, their FCC
positions and salaries, together with names of those who left the employ of
the agency, was repealed in 1952.'?

Personnel and Expenditures. Legislative authority for the selection of
staff personnel appears in paragraphs (1) and (2) of Section 4(f ) of the Act."*
Subject to civil-service laws and the Classification Act of 1949, the Commis-
sion is authorized to appoint “officers, engineers, accountants, attorneys,
inspectors, examiners, and other employees” as are necessary to carry out
its functions.!® It is provided that each commissioner may appoint a legal
assistant, engineering assistant, administrative assistant, and a secretary to
serve in his office, and may prescribe the duties of each.'¢ In filling these
particular jobs, he may disregard the civil-service laws but must comply
with the requirements of the Classification Act of 1949.%7

Paragraph (g) of Section 4 authorizes expenditures out of available appro-
priations as are necessary for the performance of Commission functions. All
such expenditures, including necessary transportation expenses of commis-
sioners or their employees, incurred while conducting any official business
outside the city of Washington, are allowed and paid on the presentation
of itemized vouchers approved by the Chairman or by such other members
or officers as may be designated by the Commission.!®

Original Organization of the FCC. The Communications Act, as
adopted in 1934, provided that the Commission might divide itself into not
more than three divisions, each to consist of at least three members. It was
further provided that the Commission might direct that “any of its work,
business or functions” might be assigned or referred to any division for
action. In case of referral, the division was authorized to act on the assigned
matter with all the jurisdiction and powers conferred by law upon the full
Commission, and its action had the same force and effect as if taken by the
Commission.'’

As originally passed, the Act also authorized the agency to assign or refer
any portion of its work to an individual commissioner or to a board com-
posed of one or more employees. This authority, however, did not extend
to investigations instituted on the Commission’s own motion, or to those
specifically required by the Act. Nor was it applicable to contested proceed-
ings requiring the taking of testimony at public hearings, unless agreed to
by the parties involved.?°
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Any action taken by an individual commissioner or a board with respect
to an assigned matter had the same force and effect as if taken by the
Commission. It was provided, however, that any party affected by any
order, decision, or report of such commissioner or board might file a petition
for rehearing by the Commission or a division. Any action by a division
upon such a petition was subject to review by the Commission.?!

Pursuant to these provisions, immediately after its creation, the FCC
established three divisions—Broadcast, Telephone, and Telegraph—each
composed of two members with the Chairman of the Commission acting
ex officio as a third member of each division.?? The agency exercised,
authority over all matters not assigned to any division, and specifically
retained jurisdiction over the allocation of frequency bands to the various
classes of radio service and all matters involving two or more divisions.
Pursuant to Section 405 of the Act, the full Commission was required to
dispose of petitions requesting rehearing of cases decided by a division.??

This system of compartmentalized regulation did not prove satisfactory.
There were jurisdictional disputes within the Commission. Differences in
work load among the divisions required some commissioners to assume
more responsibility than others. Because of the interrelationships of the
telegraph, telephone and broadcast industries, a commissioner’s compe-
tency in one area of regulation was limited by his lack of experience and
knowledge in the others. As Harry Warner has pointed out, “the division
system was not conducive to cooperation and mutual understanding, vested
an unnecessary share of responsibility and power in each division and
prevented a rounded development of each commissioner’s knowledge and
experience.”?*

FCC Divisions Abolished. Having become dissatisfied with the system,
the Commission abolished the Telegraph, Telephone and Broadcast divi-
sions on October 13, 1937 and assumed full responsibility for all their
functions.?* Henceforth, the Commission acted as a unit in regulatory mat-
ters relating to the three industries, with each commissioner having an equal
voice in all policy determinations and other regulatory matters.

The organization at the staff level, as it was established at the time the
Commission began operations in 1934, was not changed. There was the
Secretary and his assistants responsible for keeping records, maintaining
dockets, and performing other functions essential to daily operations. There
were four departments with the heads thereof directly responsible to the full
Commission. The Legal Department headed by a General Counsel, was
concerned with such matters as applications and complaints, carried on
investigations, and handled litigation involving the Commission. Cooperat-
ing closely, was the Department of Examiners.

The technical work was done by the Engineering Department with a
Chief Engineer in charge. This included research on radio propagation, the
installation, operation and maintenance of radio equipment, and such mat-
ters as the preparation and presentation of expert testimony at hearings
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conducted by the Commission. A special section of this department par-
ticipated in international conferences concerned with the technical aspects
of wire and radio communication and channel allocations. Still another
section operated in the field, conducting examinations for radio operators,
monitoring and inspecting station operations and assisting in field investiga-
tions.

The fourth department was the Accounting, Statistical and Tariff Depart-
ment headed by a Chief Accountant. Its work was concerned with classifica-
tion of services, depreciation and cost analysis, determination of rate
schedules, and statistical studies relating to the communications industries.

Staff Organization Proves Inefficient. This departmental organization,
with work arranged and divided on the basis of specialized knowledge and
skills, was maintained for more than fifteen years. In the middle forties,
however, faced with the prospect of a greatly increased work load after the
War, the Commission began to think seriously in terms of a reorganization
of its staff to achieve more economical and efficient operation. In August,
1945, Charles S. Hyneman, who had been serving as Director of the Foreign
Broadcast Intelligence Service, a wartime service of the FCC, was assigned
the task of helping work out a new organization.?¢

He was busy at the job for more than a year and a half. In his book,
Bureaucracy in a Democracy, published in 1952, he described the organiza-
tional situation and problems at the FCC as he had found them while he
was there. He pointed out that no man below the seven commissioners was
in a position to coordinate and direct the work of the agency effectively.
With respect to the manner in which the staff then disposed of cases, he
wrote:

... Accountant, engineer, and lawyer negotiate in order to decide what questions
shall be taken up next and how much work shall be done on the particular case. If
agreement is reached (and it usually is) as to how men in the three divisions shall
relate their work on a particular case, the individuals who actually do the work get
their instructions from different superior officers and the original agreement is
readily upset because someone forgets his part of the agreement or neglects to tell
somebody else that a more pressing matter has arisen and he has reassigned his man
to another task. The practical consequence of this situation is that the work which
men in three different divisions do on a specific case is not well timed. Sometimes
the case which should have gotten up before the commission last month, and which
is scheduled to get there this month, does not actually get there until month after
next. And it is not because men who analyze the cases lack competence or loaf on
the job; it is because there is no one (short of the commissioners themselves) who
has authority extending over all three divisions and is able to coordinate the work.?’

After a detailed discussion of the operational demerits of this system, Mr.
Hyneman stated that the commissioners had to choose between two sets of
values:
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They can organize the staff according to specialized knowledge or skill, suffer
delays, and incur excessive costs in getting matters brought before them for atten-
tion, but have the assurance that the commissioners will get a full disclosure of the
important considerations which they ought to take into account in making their
decisions. Or the commissioners can organize the staff according to the industry (or
area of affairs) to be regulated, have the assurance that there are men below them
with ample authority to coordinate and direct all of the work on each and every
problem that comes before the commissioners, and take a chance that these men will
not, consciously or unconsciously, prejudice the decisions of the commissioners by
failure to make available to them the information and points of view which they
ought to consider. . . .2

The Hoover Commission, after a careful study of regulatory commissions,
in 1949 made recommendations with respect to their internal organization.
Its task force had recommended that agencies like the FCC, whose staff
were organized on a professional basis (e.g., with legal, engineering and
accounting departments) reorganize on a functional basis in terms of the
second alternative suggested by Mr. Hyneman.?®

The Hoover Commission, in its report to Congress, favored vesting all
administrative responsibility of the regulatory agency in its chairman, but
had nothing to say about how the staff should be organized.>®

Congress Becomes Concerned. Congress became increasingly con-
cerned with the mounting backlog of work at the FCC and was especially
unhappy about the slowness with which many cases were decided. After
more than a decade of study including lengthy public hearings, the Senate
Committee on Interstate and Foreign Commerce recommended that the
Communications Act of 1934 be amended to provide, among other things,
for a reorganization of the Commission along functional lines and to center
administrative responsibility in the Chairman.

In its report to Congress on these amendments, submitted January 25,
1951, the Senate Committee said:

Section 5 of the bill is a revision of Section 5 of the law which deals with the
organization of the Commission. The existing section of the law is an anachronism
in that it provides for a permissive divisional organization of the Commission, which
was adopted briefly shortly following enactment of the law in 1934 and then
dropped. . . .

The most important subsection, and in the committee’s opinion one of the most
important of the entire bill here recommended, is subsection (b) which would
reorganize the Commission into a functional organization. To make clear what the
effect of this subsection would be, it should be explained that the Commission has
been organized into three principal bureaus—Engineering, Accounting, and Legal.
It also has, of course, other subsidiary sections and units but the bulk of its licensing
work flows upward through these three bureaus. Regardless of the type of case
involved, each of these three bureaus must independently, or occasionally in consul-
tation, pass upon applications and other types of cases. Whether or not this system
is responsible, the fact remains that the Commission’s backlog of cases has continued
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to mount to alarming proportions. Hearing cases rarely get out in less than 2 years;
some have been before the Commission as long as 4 to 7 years.

Citizens and taxpayers are entitled to greater consideration and better service
from their Government than this.

Moreover, under this system, the three bureaus have become self-contained and
independent little kingdoms, each jealously guarding its own field of operations and
able to exercise almost dictatorial control over the expedition of a case. They can,
and have, set at naught the best efforts of individual Commissioners to spur action.?!

Communications Act Amended Requiring Establishment of Functional
Organization.  After consideration of reports from both Houses as well as
the Conference Report,*? Congress amended Section 5 of the Communica-
tions Act to provide for the changes recommended.?* As amended, the
section required the Commission, within six months, to “organize its staff
into (1) integrated bureaus, to function on the basis of the Commission’s
principal workload operations, and (2) make such other divisional organiza-
tions as the Commission may deem necessary.”** It was further required
that each such integrated bureau should include “such legal, engineering,
accounting, administrative, clerical, and other personnel” as the Commis-
sion might determine to be necessary.**

This amendment further directed the Commission to set up a new unit
in the agency consisting of a “review staff”’ to assist in the preparation of
summaries of evidence taken at adjudicatory hearings and by the compila-
tion of facts material to exceptions and replies filed by interested parties
after initial decisions and before oral argument, and “by preparing for the
Commission or any member or members thereof, without recommendations
and in accordance with specific directions from the Commission or such
member or members, memoranda, opinions, decisions, and orders.”*¢

Congress was concerned that this “review staff”’ be an independent group
able to perform accurate and objective reporting functions, and with this
end in mind provided (1) that it should be directly responsible to the
Commission and not a part of any bureau or divisional organization thereof;
(2) that none of its work should be supervised or directed by anyone other
than a member of the review staff whom the Commission would designate
as head of such staff; and (3) that no employee of the Commission not a
member of the review staff should be allowed to perform any of the review
functions.?’

The original language of Section 5 of the Communications Act was fur-
ther amended to provide for greater flexibility in the delegation of authority,
and references to the Commission’s authority to organize itself into “divi-
sions” were deleted from the law.

Except for certain adjudicatory cases designated for hearing by the Com-
mission and which must be conducted by it or an examiner as required by
the Administrative Procedure Act,** the Commission was authorized to
delegate functions as follows. It can, when necessary to the proper function-
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ing of the Commission and prompt and orderly conduct of its business,
*‘assign or refer any portion of its work, business, or functions to an individ-
ual commissioner or commissioners or to a board composed of one or more
employees of the Commission.”?* Any such assignment may be amended,
modified or recinded at any time, and any person aggrieved by any action
taken under such an assignment may file an application for review by the
Commission.*® The Commission, upon approval of such an application, may
“affirm, modify, or set aside such order, decision, report or action,” or order
a rehearing thereon as provided in Section 405 of the Act.*!

Actually, the functional organization required by the 1952 amendments,
for the most part had already been established by the FCC before they were
passed. The first step in the staff reorganization was taken in early 1950 and
had been fully completed by March, 1952.42

Present FCC Organization. As it operates today, the FCC is divided
into five bureaus and a number of staff offices. The functions of these various
units, as described in Part 0 of the Commission’s Rules and Regulations, are
briefly set forth below.

Broadcast Bureau. Among the more important functions of the Broad-
cast Bureau are (1) the processing of applications for broadcasting stations;
(2) participation in hearings involving applications and rule making pro-
ceedings; (3) studying frequency allocations and drafting plans for their use
in the broadcast services; (4) studying and establishing technical require-
ments for broadcasting equipment; (5) participation in government, indus-
trial and international conferences concerning broadcast services and (6)
the making of recommendations to the Commission concerning the promul-
gation of broadcasting rules and standards as well as recommendations
relating to other functions mentioned.

The work load of the Broadcast Bureau is distributed among the Office
of the Chief and seven divisions: namely, Broadcast Facilities, Renewal and
Transfer, Complaints and Compliance, Rules and Standards, License, Hear-
ing, and Research and Education.*?

A special Office of Network Study has been established in the Bureau to
compile data relating to radio and television network operations to help the
Commission develop and maintain an adequate regulatory program.**

Common Carrier Bureau. The work of the Common Carrier Bureau is
handled by the Office of the Chief and six divisions: International and
Satellite Communication, Domestic Rates, Domestic Radio, Domestic Ser-
vices and Facilities, Field Operations, and Economic Studies. The Bureau
develops, recommends, and administers policies and programs with respect
to the regulation of rates, services, accounting and facilities of communica-
tion carriers involving the use of wire, cable, radio and space satellites. It
performs the following functions (1) advises and represents the Commission
on matters relating to common carrier regulation; (2) participates in interna-
tional conferences involving such matters; (3) collaborates with representa-
tives of state regulatory commissions and with the National Association of
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Railroad and Utilities Commissioners in the conduct of cooperative studies
of regulatory matters of common concern; (4) participates in adjudicatory
hearings in which important common carrier issues are involved; (5) advises
and assists its members of the public and the industries regulated regarding
communication matters; (6) makes recommendations to the FCC regarding
the use of space satellites for purposes other than common carrier communi-
cation; and (7) exercises such other authority as may be delegated by the
Commission pursuant to Section 5(d) of the Communications Act of 1934,
as amended.**

Safety and Special Radio Services Bureau. As previously mentioned, for
every station broadcasting to the general public there are many others
providing special radio services. It is the main function of the Safety and
Special Radio Services Bureau to issue authorizations for these special
operations. It also initiates any rulemaking proceedings with respect to
them, studies frequency assignments and technical requirements for equip-
ment, participates in international conferences and collaborates with other
governmental agencies and industry groups interested in the problem of
safety and special radio services, and plans and executes an enforcement
program for such services, including educational campaigns conducted in
collaboration with the Field Engineering and Monitoring Division.

In addition to the Office of the Chief, there are five divisions in the
Bureau: Legal, Advisory and Enforcement; Industrial and Public Safety
Rules; Industrial and Public Safety Facilities; Aviation and Marine; and
Amateur and Citizens.**

Field Engineering Bureau. Another important phase of the Commis-
sion’s work is handled by the Field Engineering Bureau. This consists of the
Office of the Bureau Chief, the Engineering and Facilities Division, the
Field Offices Division and its associated field organization consisting of
district offices, sub-offices, marine offices and mobile enforcement units; and
the Monitoring Systems Division with its widely distributed monitoring
stations.

The location of these various field offices and monitoring stations, includ-
ing specific mailing addresses, are listed in Section 0.121 of the Commis-
sion’s Rules and Regulations (1 RR 53: 133-139).

This bureau is responsible for all engineering activities in the field relating
to broadcast stations including station inspections, monitoring, direction
finding, signal measurement, and investigation.*’ It also administers and
enforces rules for commercial radio operators, and conducts examinations
and issues licenses to these operators. It processes data to determine
whether proposed new or modified antenna structures will create hazards
to air travel; participates in international conferences relating to communi-
cations and cooperates with the Office of Emergency Communications in
plans for national defense.*® It also exercises a wide range of responsibilities
in the nonbroadcast field such as inspection of radio facilities on ships at sea,
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and performs a variety of other tasks as set forth in Sections 0.111-0.115
of the Commission Rules.

Cable Television Bureau. The Cable Television Bureau is responsible
for the planning, development and execution of regulatory programs for
CATYV systems and related private and common carrier microwave radio
facilities. It conducts programs involved in the licensing and regulation of
Community Antenna Relay Stations after coordination with the Broadcast
Bureau. The Bureau coordinates with the Common Carrier Bureau in the
licensing and regulation of CATV related common carrier microwave facili-
ties and with the Safety and Special Radio Services Bureau in the licensing
and regulation of Business Radio Service facilities. It also reviews and
evaluates CATV system operations to assure compliance with the Commis-
sioner’s rules and regulations.

Office of Hearing Examiners.  All of these various bureaus are served by
the Office of Hearing Examiners. In 1946, Congress passed the Administra-
tive Procedure Act which, among other things, provides for the appoint-
ment of hearing examiners in the FCC and other federal administrative
agencies. Under the provisions of this act, these examiners preside at and
conduct adjudicatory proceedings assigned them by the agency and issue
initial decisions. They are appointed subject to Civil Service laws, and
cannot be removed from their offices except for good cause established by
the Civil Service Commission after opportunity for hearing.**

Their functions are separated from those of other units in the Commission
and, with limited exceptions, they are not permitted to consult with any
person or party on any factual issue in a hearing unless upon notice and with
opportunity for all parties to participate. They may not be supervised or
directed by any FCC officer, employee, or agent engaged in the performance
of investigative or prosecuting functions. In other words, they serve in a
judicial role and are completely independent in the preparation of their
opinions.

The Chief Hearing Examiner has administrative duties which include the
assignment of examiners to preside at hearings and the time and place of
hearings and the maintenance of hearing calendars. Upon advice of other
examiners he recommends to the Commission changes in rules and regula-
tions to simplify and expedite conduct of hearings; secures and prepares
reports for the Civil Service Commission or other governmental agencies
concerned with operations of the Office of Hearing Examiners; and serves
as liaison for the Commission and the Examiners in securing advice or
information from outside sources concerning the improvement of adminis-
trative procedures applicable to hearing cases.*®

Review Board. The Review Board is composed of three or more Com-
mission employees (there are five members at the present time). Its func-
tions consist of reviewing initial decisions and other hearing matters
referred to it by the Commission. It acts on certain interlocutory matters
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which arise during the course of hearings, and perform such additional
duties not inconsistent with these functions as may be assigned to it by the
Commission.>*?

Office of Opinions and Review. This office consists of legal, accounting,
engineering and other personnel whose job is to assist and make recommen-
dations to the Commission and to individual commissioners designated to
review initial decisions in adjudicatory cases.*? Previously, as pointed out
above, this office was prohibited by Section 5(c) of the Communications Act
from making recommendations of the Commission as to actions to be taken
on such cases. It could perform no duties other than to assist the Commis-
sion in adjudicatory matters by preparing summaries of evidence presenting
in initial hearings, and by compiling facts material to exceptions and replies
thereto filed by the parties. However, on August 31, 1961, Section 5(c) of
the Act was repealed (P. L. 87-192, 75 Stat. 420, 107 Cong. Rec. 14576-
14581, August 3, 1961) and the Commission was given freedom to seek the
advice of these experts upon the basis of their study and analyses of evi-
dence and pleadings in cases.

Office of Executive Director. Administrative affairs of the FCC are
planned and directed by the Executive Director who is responsible to the
Chairman of the Commission and cooperates generally with the staff in the
development and improvement of administrative procedures. He is con-
cerned with employment of personnel, budget, and the general housekeep-
ing functions of the FCC. Also, under the direction of the Defense Commis-
sioner, and with the advice and assistance of the heads of the several
bureaus and offices, he coordinates the defense activities of the Commis-
sion. The units in his office consist of the following divisions: Budget and
Fiscal, Data Processing, Management Information, Administrative Service,
Property Management, Personnel and Emergency Communications.*?

General Counsel.  This official and his staff represent the Commission in
all litigation matters and, among other functions, advises the Commission
with respect to proposed legislation concerning communications and assists
in the preparation of Commission reports to Congress relating thereto;
interprets general procedural rules of the agency as well as statutes, interna-
tional agreements and regulations affecting its operation. He cooperates
with other officers in rendering advice with respect to rulemaking matters
and proceedings affecting more than one Bureau in the Commission. He
carries on legal research as directed by the Commission and cooperates with
the Common Carrier Bureau and the Office of Chief Engineer on all matters
pertaining to space satellite communications. The units in the General
Counsel’s office consist of the following divisions: Litigation, Legislation,
Administrative Law and Treaties, and Enforcement and Defense.*

The Office of Chief Engineer has the following primary duties and respon-
sibilities: (a) plans and directs broad programs looking toward the more
effective use of communications in the public interest; (b) advises the Com-
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mission and the various Bureaus on matters of applied technical research;
(c) advises and represents the Commission on the allocation of radio fre-
quencies, including international agreements pertaining thereto; cooperates
with the General Counsel in advising the Commission with respect to
general frequency allocation proceedings not within the jurisdiction of any
single Bureau; maintains liaison with other agencies of government and with
technical experts representing foreign governments, and deals with mem-
bers of the public and the industries concerned.

This office also collaborates with the several Bureaus in the formulation
of standards of engineering practice and the rules and regulations related
thereto, and advises the Commission on such matters.

In addition to the Chief Engineer’s immediate office, there are the follow-
ing divisions: Research, Technical, Laboratory, and Frequency Allocation
and Treaty.**

The Secretary signs Commission correspondence and documents. He is
the custodian of the Commission’s seal and records. He maintains minutes
and records of Commission actions and the dockets of hearing proceedings,
and is responsible for their accuracy, authenticity and completeness. With
a few exceptions, all papers destined for Commission consideration should
be addressed to him at his offices in Washington, D.C.3¢

An important source of information for members of the public is the
Office of Information which is responsible for releasing public announce-
ments of the Commission. It is the contact point for the press, the industry
and the public to secure the latest facts regarding the Commission and its
activities.®’

Commission Delegations of Authority. There are three basic categories
of delegated authority made by the Commission pursuant to Section 5 (d)
of the Communications Act of 1934, as amended: (1) delegations to act in
matters and proceedings of a non-hearing nature, usually made to bureau
chiefs and other members of the Commission’s staff, and sometimes to
individual commissioners and boards or committees of commissioners; (2)
delegations to rule on interlocutory matters in hearing proceedings and
made to the Review Board and the Chief Hearing Examiner; and (3) delega-
tions to individual commissioners, to panels of commissioners, or to the
Review Board, to review initial decisions of an adjudicatory nature.**

The Commission, by vote of a majority, may delegate functions of a
continuing and recurring nature by adoption of rules which must be pub-
lished in the Federal Register. It may, at any time amend, modify, or rescind
any such rule. Also, the Commission similarly may delegate authority for
the disposition of some particular matter or proceeding by simple order, and
which must be noted in the Federal Register and associated with the record
of that matter or proceeding.®®

The responsibility for the general administration of internal affairs of the
commission is delegated to the Chairman of the Commission. This authority
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includes actions of routine or non-routine character not involving basic
policy determinations. On important matters requiring action he may only
present recommendations to the Commission.°

As provided in Section 0.212 of the Rules, in the absence of a quorum
of the Commission, the Chairman or Acting Chairman may convene a
board, of Commissioners or those present and able to act. This Board may
then act upon all matters normally acted upon by the Commission en banc,
except the following:

(1) The final determination on the merits of an adjudicatory or investiga-
tory matter in hearing status or of any rule making proceeding, unless the
Board finds that the public interest would be disserved by awaiting action
by a Commission quorum.

(2) Petitions for reconsideration of Commission actions.

(3) Applications for review of actions taken pursuant to delegated au-
thority.¢!

The Telegraph Committee, composed of three commissioners, is author-
ized to act on all applications or requests of carriers engaged principally in
record communication to construct, acquire, operate or extend telegraph
lines, for temporary or emergency telegraph service, for supplementing
existing telegraph facilities, or for discontinuance, reduction or impairment
of telegraph service. The Telephone Committee, composed of three commis-
sioners, has similar authority with respect to carriers engaged in telephone
communication. A Subscription Television Committee of three members is
authorized by the Commission to act upon requests and other matters
pertaining to trial subscription television operations conducted in accord-
ance with the provision of the Third Report (Docket No. 11279), with the
exception of applications for authority to carry on trial subscription televi-
sion operations on stations not previously engaged in such operations.*?

The Commission designates one of its members to serve as Defense Com-
missioner and two others to serve as alternates. The Defense Commissioner
directs the defense activities of the Commission and has the following
duties: keeps the Commission informed as to significant developments in
the field of emergency preparedness and defense mobilization; (2) repre-
sents the Commission in national defense matters requiring conferences or
communications with other governmental officers, department, or agencies;
(3) acts as defense coordinator in representations with other agencies re-
garding plans for the continuity of essential functions of the FCC under
national emergency conditions, and serves as the principal representative
of the FCC to the Inter-agency Emergency Planning Committee of the
Office of Emergency Planning; and (4) serves as the principal representative
to the Inter-agency Civil Defense Committee of the Office of Civil Defense,
Department of the Army, and is contact man to the National Communica-
tions System.*?

It is his job to take such measures as will assure continuity of the Commis-
sion’s functions under emergency conditions with a minimum of interrup-
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tion. And, in the event of enemy attack, or the imminent threat thereof, or
other disaster, resulting in the inability of the FCC to function at its offices
in Washington, D.C., he assumes all the duties and responsibilities of the
Commission and Chairman, until relieved or augmented by other commis-
sioners or members of the staff.¢*

Working with and under the Defense Commissioner is the Emergency
Communications Division which, in cooperation with FCC staff officials,
prepares plans for the continuity of Government functions of the Commis-
sion in the event of national emergency. The Division is composed of the
Chief, the Secretariat of a National Industry Advisory Committee, and FCC
Mobilization Planning Officer, the Emergency Communication Systems
Division, and an Emergency Communications Resources Plans Divi-
sion.¢*

The Emergency Communication Systems Branch develops and recom-
mends plans and procedures for (1) the construction, activation, deactiva-
tion of broadcast facilities and services, continuance or suspension thereof,
and the uses of personnel in times of national emergency. It does the same
for the Safety and Special Radio Services. It also provides advice to achieve
industry protection as is necessary to “maintain the integrity of the facilities
and station licensees and promote a national program to stimulate disaster
preparedness and damage control.” The guidance includes the organization
and training of employees, advice regarding personnel shelter, evacuation
and relocation plans, protection of records, continuity of management,
security, repair and recovery of facilities, decentralization and dispersal of
facilities, and establishment of mutual aid associations.é¢

Emergency Relocation Board. This board, to be convened at the Com-
mission’s relocation headquarters, performs the functions of the Commis-
sion in the event of the inability of the Commission to function at its offices
in Washington, D.C,, resulting from disaster or the threat of enemy attack,
under any one of the following conditions:

(1) If specified by directive of the President.

(2) In the absence thereof, upon receipt of a warning signal indicating
that an attack on the capital is likely.

(3) In the absence of either a directive or warning signal immediately
following an actual attack.

The Board is to be comprised of such Commissioners as may be present
and able to act or, if no Commissioner is available or able to act, the
occupants of the following positions, in the order listed, shall assume Board
functions: The Chief of the Field Engineering Bureau, General Counsel,
Chief Engineer, Chief of the Safety and Special Radio Services Bureau,
Chief of the Broadcast Bureau, Chief of the Common Carrier Bureau, the
Executive Director, and lower ranking administrative officials as enume-
rated and in the order specified in Section 0. 186 of the Rules. As described
in section 0.11-0.186 of the Commission Rules, its organization is as follows:
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*The CATYV "lask Force has been replaced by the Cable Television Bureau since this chart was
described by the FCC rules.

FCC Facilities and Work-load. To maintain the various offices de-
scribed above and perform its functions, the Commission had only 1,501
employees at the close of fiscal year 1969. Total annual appropriations for
1969 were more than twenty million dollars.¢” Average employment for
1969 was 1,458 and was divided as follows:¢®

Washington Field Total
Commissioners’ Offices 41 — 41
Review Board 23 —_ 23
Office of Opinions and Review 21 — 21
Office of Hearing Examiners 23 — 23
CATYV Task Force 24 —_ 24
Office of Information 9 — 9
Office of Executive Director 174 21 195
Office of Sccretary 35 — 35
Office of General Counsel 44 —_— 44
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Washington Field Total

Office of Chief Engineer 69 18 87
Common Carrier Bureau 135 17 152
Safety and Special Radio Service 135 219 156.9
Broadcast Bureau 243 — 243
Field Engineering Bureau 76 327 403
Total 1,052 412.2 1,458.

In 1959, the Commission had about 2.5 million radio authorizations
outstanding. During that year the Commission received or dispatched over
1,500,000 pieces of mail.¢* As pointed out in the Introduction, in 1969 the
number of broadcast authorizations had substantially increased, and in the
Safety and Special Radio Services alone there were more than 1.8 million
stations and 7 million licensed transmitters, not to mention the enormously
enlarged dimensions of the telephone industry, and the growth of satellite
communications, all of which has added greatly to the regulatory burdens
of the Commission. The Commission must process and dispose of an in-
creasingly large number of petitions and motions, oppositions and replies,
protracted cases involving the taking of volumes and volumes of testimony,
protests, court appeals and many other matters relating to the Commission’s
adjudicatory functions. With a comparatively small staff and limited re-
sources, it goes without saying that effective regulation of the communica-
tions industries is difficult, if not impossible. This problem is discussed more
fully in Chapter 23.
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CHAPTER 5

Other Governmental Agencies
Concerned with Broadcasting

Any betrayal of public confidence by any station blackens the eye of all
broadcasters. . . . Repairs are needed and you can make them. And if you
need help from the government, it will be forthcoming. But don’t lose faith
in your own capacity, for if you do, you lose faith in freedom. —EARL W.
KINTNER*

The Federal Trade Commission. While the FCC is the principal govern-
mental agency with which the broadcaster must be concerned, there are
many others at federal, state and local levels which exercise powers and
perform functions which affect his operations. One of these is the Federal
Trade Commission, whose basic function is to prevent “unfair methods of
competition” and “unfair or deceptive acts or practices in commerce.’!
Since one of the primary concerns of this agency is with false and misleading
advertising, its regulations and activities impinge directly upon the commer-
cial broadcaster who depends largely upon advertising for revenue to sus-
tain his operations.

The Federal Trade Commission was created by the Federal Trade Com-
mission Act passed by Congress in 1914.2 This act provided that the Com-
mission should have five members appointed by the President and subject
to approval of the Senate. It provided that the original Commissioners were
to be appointed for three, four, five, six and seven year terms, with succes-
sive appointments running for seven years. As is the case with the FCC, any
person chosen to fill a vacancy is appointed only for the unexpired term of
the Commissioner he succeeds. Not more than three Commissioners may
be members of the same political party and no Commissioner may engage
in any other business, vocation or employment.

The Chairman is designated by the President and is vested with the
administrative management of the agency. Headquarters for the agency are
located in Washington, D. C. FTC investigational work is carried on by a
division of deceptive practices, supported by eleven field offices in Houston,

*Former Chairman, Federal Trade Commission.
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Falls Church, Va., New York; Washington, Atlanta, Cleveland, Chicago,
Kansas City, Seattle, San Francisco, and New Orleans.?

As reported in the United States Government Organization Manual for
1968, the chart on the following page describes the FTC organization.

The statutory authority of the Commission is prescribed by the Federal
Trade Commission Act of 1914, mentioned above, and as amended by the
Wheeler-Lea Act of 1938 and the Oleomargarine Act of a later date. Origi-
nally, the Law prohibited only “unfair methods of competition.” This made
it necessary in every case of false or misleading advertising for the Commis-
sion to prove some injury to competition. The 1938 amendment, however,
provided that any unfair or deceptive act or practice in commerce, regard-
less of its effect on competition, is unlawful.* This not only protects industry
from unfair competition but protects all consumers from deceptive advertis-
ing.

Section 5 of the Federal Trade Commission Act makes unlawful any false
radio or television advertising designed to induce listeners to purchase any
commodities which move in interstate or foreign commerce.

What Is “False Advertising?”’ And what is “false advertisment” within
the meaning of the Act? Sec. 15 states that it is an advertisement “which
is misleading in a material respect.” In determining whether any advertise-
ment is misleading, “there shall be taken into account (among other things)
not only representations made or suggested by statement, word, design,
device, sound, or any combination thereof,” but also the extent to which it
fails to reveal material facts regarding consequences which may result from
the use of the commodity under the conditions prescribed in the advertise-
ment or under conditions considered to be customary or usual. The law
further states that “no advertisement of a drug shall be deemed to be false
if it is disseminated only to members of the medical profession, contains no
false representations of a material fact, and includes, or is accompanied in
each instance by truthful disclosure of, the formula showing quantitatively
each ingredient of such drug.”

The same section provides that, in the case of oleomargarine or marga-
rine, an advertisement shall be deemed misleading in a material respect if

. “representations are made or suggested by statement, word, grade
designation, design, device, symbol, sound, or any combination thereof, that
such oleomargarine or margarine is a dairy product . . .”

In the case of foods, drugs, devices or cosmetics, Section 12 of the Act
declares false advertising to be unlawful whether or not these particular
goods move in interstate or foreign commerce. The Act defines the term
“food” to mean “(1) articles used for food or drink for man or other animals,
(2) chewing gum, and (3) articles used for components of any such article.”

The term “drug” includes “(1) articles recognized in the official United
States Pharmacopoeia, official Homeopathic Pharmacopoeia of the United
States, or official National Formulary, or any supplement to any of them;
and (2) articles intended for use in the diagnosis, cure, mitigation, treat-
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ment, or prevention of disease in man or other animals; and (3) articles
(other than food) intended to affect the structure or any function of the body
of man or other animals; and (4) articles intended for use as a component
of any article specified in clause (1), (2), or (3); but does not include devices
or their components, parts, or accessories.

The Act defines “device” to include “instruments, apparatus, and con-
trivances, including their parts and accessories, intended (1) for use in the
diagnosis, cure, mitigation, treatment, or prevention of disease in man or in
other animals; or (2) to affect the structure or any function of the body of
man or other animals.”

The term “cosmetic” embraces “(1) articles to be rubbed, poured, sprin-
kled, or sprayed on, introduced into, or otherwise applied to the human
body or any part thereof intended for cleansing, beautifying, promoting
attractiveness, or altering the appearance, and (2) articles intended for use
as a component of any such articles; except that such term shall not include
soap.”

Particular attention is called to the fact that Section 15 requires the FTC
to consider not only direct falsehoods, but also failure to reveal material
facts respecting consequences resulting from the use of the product. Under
the authority of this section, the Commission requires the inclusion of
warning statements in advertisements of potentially harmful products.’

Failure to Disclose Material Facts. Mention should also be made of
cases involving advertisements which misrepresent the value of products for
treatment purposes by failing to disclose material facts. For example, in one
case, the FTC held that certain advertisements promoting the sale of
medicinal preparations for use in treatment of conditions of the hair and
scalp were misleading and unlawful. The manufacturer had falsely repre-
sented their therapeutic effect for the prevention of baldness and had falsely
claimed that they would stimulate the growth of hair and prevent excessive
hair fall. The Commission ordered the company to discontinue such adver-
tisements on the grounds that they failed to reveal the fact that the vast
majority of cases of excessive hair fall and baldness are known to dermatolo-
gists as male pattern baldness and that in cases of that type, the preparation
in question would not stop excessive hair fall, prevent or overcome baldness
or have any favorable influence on its underlying cause.*

Another type of advertising which has been subject to critical examina-
tion by the FTC is that which includes television demonstrations which are
represented as proving the value of a product when in fact they do not. In
a case decided June 11, 1959, the Commission, while it did not find the
evidence sufficient to support the particular complaint involved, did enunci-
ate clearly the principle that the use of such a demonstration, if untrue,
constitutes an unfair trade practice within the meaning of Section S of the
FTC Act, since it has “the tendency and capacity to mislead purchasers into
believing they are buying a product which has been demonstrated or proven
to have a certain quality or characteristic. The law is well settled that the
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public is entitled to buy what it thinks it is buying . . .’

A 1965 case (Federal Trade Commission v. Colgate-Palmolive Co. et al.,
380 US 374) involved three minute television commercials advertising
shaving cream. The announcer claimed that the cream, because of its mois-
turizing power, when applied to “tough, dry sandpaper” could be shaved in
a “stroke.” The Federal Trade Commission issued a cease and desist order,
holding that the test exhibited in the TV commercial was not genuine
because of the undisclosed fact that plexiglass was applied to the sandpaper
and that this was a misrepresentation of the product and a deceptive prac-
tice in violation of Section 5 of the Federal Trade Commission Act. On
appeal, the U.S. Supreme Court upheld the decision of the Commission.

In a 1967 case, the question was whether a TV commercial advertising
a tonic known as Geritol was deceptive in claiming the use of the product
affords relief of iron deficiency anemia. The FTC contended that the adver-
tisement must affirmatively disclose the negative fact that a great majority
of the persons who experience the symptoms of tiredness, loss of strength,
run-down feeling, or irritability do not have vitamin or iron deficiency. The
U.S. Circuit Court of Appeals of the Sixth Circuit upheld the Commission’s
position stating that there was “substantial evidence to support the finding
of the Commission that most tired people are not so because of iron defi-
ciency anemia, and the failure to disclose this fact is false and misleading
because the advertisement creates the impression that the tired feeling is
caused by something which Geritol can cure,” (J.B. Williams Company,
Inc. and Parkson Advertising Agency, Inc. v. Federal Trade Commission,
381 F. 884).

Administrative Procedure. Certain types of cases involving deceptive
advertising are disposed of by administrative settlement or stipulation
procedure established by the Commission. Where these processes are not
successful in securing compliance with the law, formal complaints are issued
against offenders and matters are set down for public hearing before examin-
ers with counsel for the Commission assuming the general burden of proof.
After all evidence is submitted and the record closed, the Examiner issues
an initial opinion which may be reviewed by the Commission on its own
initiative or at the request of the respondent in the proceeding.

If the allegations in the complaint are sustained by the evidence, the
hearing examiner (or the Commission on appeal or review) then issues an
order requiring the respondent to cease and desist from the false or mislead-
ing advertising. Subject to final review by the Federal Courts, the order
becomes final. Failure to comply with the order subjects the offender to suit
by the government in a U. S. District Court for recovery of a civil penalty
of not more than $5,000 for each violation.®

In addition to the regular proceedings, the Commission may, in some
cases, bring suit in a United States District Court and request the Court to
enjoin the dissemination of advertisements of food, drugs, cosmetics, and
devices intended for use in the diagnosis, prevention or treatment of disease,
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whenever the Court has reason to believe that such a proceeding would be
in the public interest. If the Court grants the request, the injunction remains
in effect until the Commission has dismissed the complaint or it has been
set aside by the Court on review, or until an order of the Commission to
cease and desist has become final.’

Where it is proved that the use of a commodity is injurious to health or
where there is intent to defraud or mislead, Section 14 of the Federal Trade
Commission Act states that the offender is guilty of a misdemeanor and
conviction subjects him to a fine of not more than $5,000 or imprisonment
of not more than 6 months, or both. Succeeding convictions may result in
a penalty of not more than $10,000 and not more than 1 year’s incarcera-
tion, or both.!®

Applicability of this criminal provision, however, is limited to the “manu-
facturer, packer, distributor or seller of the commodity to which the false
advertisement relates,” and specifically precludes publishers, broadcasting
stations, or advertising agencies or media, providing they furnish the Com-
mission on request the name and post office address of the party for whom
the advertising was disseminated.!!

The statute provides that the Commission shall certify this type of case
to the Attorney General for institution of appropriate court proceedings.!?

Complaints May Be Filed by Members of Publicc. ' Members of the public
may file complaints with the Commission regarding deceptive and mislead-
ing advertising. No formality is required. A letter alleging deception with
facts to support the charges is all that is required. Upon receipt of any such
complaint, the Commission, through appropriate offices, considers the mat-
ter and determines whether to institute formal proceedings. It is the policy
of the Commission not to disclose the identity of the complainant.!?

If the Commission determines there is a valid basis for formal action, as
provided by the law, it may proceed against the offender on one or all of
three grounds: attacking the objectionable advertising as (1) an “unfair
method of competition;” (2) as a “deceptive practice;” or (3) if food, drugs,
cosmetics or devices are involved, as “misleading in a material respect.”**

General Types of False Advertising. ~ Several general types of deceptive
advertising have been matters of serious concern to the Federal Trade
Commission. One of these involves misrepresentations of one’s business
status or the advantages or connections which he may have, or claim to
have, in the conduct of his business. Examples of this type are:

that certain distinguished authorities or personages are connected with his busi-
ness;

that he has certain valuable contacts and arrangements with others;

that his business is for charity;

that he has Government endorsement;

that his business is an educational, religious or research institute or is non-profit in
character;

77



that he maintains scientific laboratories;

that the medical profession or the dental profession has endorsed his product;
that certain scientific tests have been made of his product;

and a host of other similar misrepresentations.'’

A second type of advertising with which the FTC has been concerned is
that which is deceptive concerning the comparative merits of products. For
example, the audio portion of a TV commercial may well be within legal
limits on the comparative merits of two products and at the same time the
video portion may give the false and misleading impression of undesirability
or unworthiness of the competitive product through slight-of-hand perfor-
mances or other trick devices which may be skillfully employed.'¢ There
have been numerous cases involving this kind of deception in which the
Commission has issued cease and desist orders."’

As mentioned above, false claims as to the efficacy of drugs and medicines
constitute a third general type of advertising which has been declared
unlawful. A fourth involves fictitious pricing or misrepresentation of com-
parative prices. Another is the bait-switch kind which advertises for sale at
a low price a product described as desirable, and then when the customer
offers to buy it on the terms suggested, he is switched to other merchandise
either because the advertiser does not want to sell the article advertised or
actually may not have it in stock, or for some other reason not in accord
with fair business practice.!®

Guides have been adopted by the Federal Trade Commission for the use
of its staff in evaluation of pricing representations in advertising. While the
guides do not purport to be all inclusive, the Commission has said “they are
directed toward the elimination of existing major abuses and are being
released to the public in the interest of obtaining voluntary, simultaneous
and prompt cooperation by those whose practices are subject to the jurisdic-
tion of the Federal Trade Commission. The text of these guides against
deceptive advertising is reproduced in Appendix III.

Cigarette Advertising. On January 11, 1964, after about two years of
study, the Advisory Committee to the Surgeon General of the U.S. Public
Health Service, consisting of ten physicians and scientists concluded that
“cigarette smoking is a health hazard of sufficient importance in the United
States to warrant appropriate remedial action.”*® Because of the great public
interest and concern engendered by this report, the Federal Trade Commis-
sion issued a notice of proposed rulemaking, looking toward the establish-
ment of a regulation which would require all labeling and advertising of
cigarettes to contain warnings of health hazards which might result from
smoking cigarettes.?® After long hearings on the matter, the FTC, on June
22, 1964, issued a trade regulation which, in effect, would require, after
January 1, 1965, all packs and containers in which cigarettes are sold to the
public to contain an affirmative warning that cigarette smoking is dangerous
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to health and may cause death from cancer and other diseases,* and that
after July 1, 1965, all cigarette advertising, including that on radio and
television, contain a similar warning.?*

After extended hearings, Congress enacted the Federal Cigarette Label-
ing and Advertising Act which became law on July 27, 1965.22 This act
required that beginning January 1, 1966, every package of cigarettes must
display conspicuously and legibly the following words: “Caution: Cigarette
Smoking May Be Hazardous to Your Health.” The law further said that (1)
no different statement relating to smoking and health need be on the pack-
age and (2) until July 1, 1969 no advertisement was required to contain any
such words of caution if the packages were labeled in accordance with the
law.

Following passage of this legislation, the Federal Trade Commission
issued a statement vacating the requirements of its regulation and setting
forth what it considered to be its regulatory authority and responsibilities
regarding cigarette advertising. A part of its statement follows:

The Labeling Act explicitly states that, except as otherwise specifically provided,
the authority of the Commission with respect to unfair or deceptive acts or practices
in the advertising of cigarettes is not affected. The act does not change the substan-
tive legal standards under the Federal Trade Commission Act applicable to cigarette
advertising; any cigarette advertisement that violates the standards of that act is
unlawful, notwithstanding enactment of the Labeling Act. Congress has made clear
that the Commission should continue to apply the established standards of present
law to cigarette advertising, and prohibit any advertising, found to violate the law
. . . During the period in which the Commission is prevented by the terms of the
Labeling Act from requiring a health statement in cigarette advertising, it will
continue to monitor current practices and methods of cigarette advertising and,
promotion, and take all appropriate action consistent with that act to prohibit
cigarette advertising that violates the Federal Trade Commission Act.?®

Voluntary Cigarette Advertising Code. During the Senate hearings on
the labeling bill, Robert B. Meyner, Administrator of the cigarette advertis-
ing code, testified that cigarette manufacturers are required to submit all
their advertisements in advance to him and that he, acting in a judicial
capacity, determines whether they may be used.?* The code became effec-
tive January 1, 1965, and prohibits cigarette advertising in school and
college publications, testimonials from athletes or other celebrities who may
have special appeal to youth, and any advertising which makes unfounded
representations with respect to health.

Following passage of the Labeling Act, the late Senator Robert Kennedy

*The effective date was subsequently extended to July 1, 1965, pending conclusion of Congres-
sional hearings on the matter.
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introduced legislation that would require stronger health warnings on packs
and in advertisements as well; that would impose limits on expenditures for
cigarette advertising; give the FCC control of the type of programs that may
carry such ads, and limit the time of day they may be presented on the air.
He stated, however, that he would prefer a cooperative solution by the
industry that would eliminate the necessity for legislative action. His main
concern, he said, was that cigarette appeals encourage youth to begin smok-
ing.?*

In response to his appeal and that of Senator Warren G. Magnuson, in
February, 1968, the P. Lorillard Company, one of the biggest tobacco
advertisers, announced that it would not sponsor the CBS-TV’s coverage of
the National Football League games during that year and would not adver-
tise on any nonnews TV show starting before 9 p.m., and would keep the
size of the audience’s youth group in mind in considering programs starting
before 10 p.m.2¢

The influence of Congress and the threat of further Congressional action
had effect. Also, through its voluntary compliance procedure, the Federal
Trade Commission was in a position to give guidance to the industry and
through informal processes to prevent deceptive advertising and false
claims regarding cigarette smoking. If and when commercials on radio and
TV tended to negate the idea that cigarette smoking might cause injury to
health, the Commission, under the law, was clearly authorized to institute
formal action to prohibit such commercials.

Subsequently, the FTC, in a report to Congress, recommended an out-
right ban of all cigarette advertising on radio and television. If unwilling to
take such action, the FTC alternately suggested to Congress that limitations
be put on the hours and types of programs on which cigarette advertising
might appear, and on the over-all volume of advertising. One FTC Commis-
sioner urged that the industry make voluntary changes so that drastic ac-
tion by the FTC would not be necessary (Code News, NAB, July, 1968,
p. 4).

The Labeling Act expired July 1, 1969 and Congress did not extend it.
The Federal Trade Commission in 1969 proposed to bar or to impose severe
limitations on cigarette advertising. The National Association of Broadcast-
ers, in July, 1969, opposed an outright ban and suggested a gradual phase
out. (See Broadcasting, July 21, 1969, pp. 22-23).

In early November, 1969, the Senate Commerce Committee voted to
recommend the prohibition of cigarette advertising over the airwaves, effec-
tive January 2, 1971. Congress passed the legislation, banning all cigarette
advertising via radio and TV.

Increased workload. As reported in the 1967 FTC Report, pp. 18-19,
the volume of work in the Bureau of Deceptive Practices in the FTC has
been steadily increasing from year to year. In 1966, complaints from the
public and commercial interests increased 45 percent over 1965. In 1967
there was an additional increase of 10 percent. During 1967, the Commis-
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sion conducted more than one thousand formal investigations of complaints
of deceptive advertising.

Stations have Legal Right to Refuse False Ads. Broadcasting stations
and print media can avoid FTC investigations, by refusing advertising which
appears to be false, misleading or otherwise harmful to the public interest.
Most contracts for the sale of time or publication space provide for this. A
clause often incorporated in such contracts, and recommended by Standard
Rate and Data Service, reads: “The right is reserved to reject or exclude
copy which is unethical, misleading, extravagant, challenging, questionable
in character, in bad taste, detrimental to public health or interest, or other-
wise inappropriate or incompatible with the character of the publication or
that does not meet with the approval of the Federal Trade Commission.”

FTC Monitoring Services. During recent years the FTC has given in-
creasing attention generally to false advertising on radio and television. It
has a staff which regularly scans samples of commercial continuity of sta-
tions. A 1960 form letter used by the FTC to elicit this information from
stations also appears in Appendix V.

In October, 1956, a Radio and Television Advertising Unit was estab-
lished by the Commission whose purpose is to monitor both aural and video
presentations over broadcast media to discover any false advertising claims.
A sizeable number of employees is assigned to the unit and is actively
engaged in the work in Washington and the various branch offices. Also, all
professional members of the FTC staff have been requested by the Commis-
sion to report misleading radio and television advertising coming to their
attention during off-duty hours, when that advertising appears to violate the
FTC Act. This supplements the regular monitoring activities of the Com-
mission.

This monitoring unit employs equipment which records both aural and
visual commercial continuity broadcast by stations. If an initial study sug-
gests malpractice, an investigation of the matter is undertaken by a project
attorney of the Commission. If he recommends prohibitive action against
the advertiser and is supported by officials in charge of litigation and by the
Commission, the advertiser is then formally charged with having engaged
in unfair methods of competition or unfair or deceptive acts, and is brought
to trial before an examiner as previously described.

FTC Warns Against Illegal Huckstering. In the late fifties, the Federal
Trade Commission stepped up its monitoring activities. Public reaction then
against rigged television shows and offensive advertising practices
prompted the Commission to issue an official warning that it would scruti-
nize more carefully “advertising excesses that dance on the edges of the
law.” On November 1, 1959, the Commission announced that it had re-
ceived many complaints from the public about TV advertising practices and
was ready to “strike fast and hard” at “illegal huckstering by the irresponsi-
ble few.”

The announcement further stated that the FTC would double its monitor-
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ing staff, make continuous rather than spot checks on all network commer-
cials and speed investigations on non-network advertising throughout the
country. Monitoring practices and investigations have greatly increased in
recent years.

The Importance of Government Regulation Stressed. The importance of
governmental regulation in the advertising field is indicated by the following
remarks taken from a speech by Charles A. Sweeney, former Director of the
Bureau of Deceptive Practices, delivered in New York at the annual meet-
ing of the Division of Food, Drug and Cosmetic Law, American Bar Associ-
ation, July 12, 1957:

The increasingly important role of advertising as an essential of our continuously
expanding economy not only justifies but demands such attention by the Federal
government. The Commission is seriously mindful that the importance of advertis-
ing, especially in the field of foods and drugs because of the health aspect, has grown
with our expanding economy and also in direct proportion to the lessening of direct,
personal contact between producer and consumer. Few would deny today that
advertising is indispensible to the maintenance and continued expansion of our
American standard of living and our economic well-being.

It follows logically that the more important advertising becomes to the nation and
its well-being, the greater the public interest in maintaining its integrity. That inter-
est flows from the dependence of the buyer on this facility for knowledge essential
to his intelligent selection of those goods which best suit his needs.

The seller has an equal interest in the integrity of advertising because of his desire
to invest his advertising money with assurance that potential purchasers will have
sufficient confidence in his claims to persuade them to select his products. This is

an immediate and pressing interest. However, beyond that immediate interest, the
seller must expect to rely increasingly upon the medium of advertising to acquaint
the public with new products to be developed. For that reason any lessening of
confidence in advertising not only will diminish the value of his advertising dollar
but jeopardize or for practical purposes destroy this medium of contact upon which
his business future so largely depends.

It is vital, for these reasons, that all of us recognize our common interest in
utilizing the agencies and procedures provided by Congress to maintain the integrity
and believability of advertising, of such importance to our economy and individual
business well-being.

Food and Drug Administration. Not to be disregarded by the broad-
caster are the functions and activities of the Food and Drug Administration.
This agency, among other things, is charged with the responsibility of
enforcing the Federal Food, Drug and Cosmetic Act.?” It is empowered to
prevent the misbranding and mislabeling of commodities. It is an operating
division of the U.S. Department of Health, Education and Welfare, whose
administrative officers have wide discretion in promulgating standards of
quality for the marketing and sale of consumer goods.

There are the offices of the Commissioner, two Associate and two Assis-
tant Commissioners, and their staff in Washington, D.C., with 18 district
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offices and many inspection stations distributed throughout the United
States, equipped with testing laboratories and staffed with chemists and
other technical personnel.?* When violations of rules and regulations with
respect to quality and labeling of commodities are discovered, the FDA can
resort to a number of corrective procedures as provided by law. It may
attempt to secure compliance with rules and regulations by informal, ad-
ministrative agreement in much the same manner as the Federal Trade
Commission.?* Or it may condemn adulterated or misbranded products
offered for sale.?° It also may recommend to the Department of Justice the
seizure of such products, or the institution of injunction actions and criminal
prosecutions.?!

There is a working agreement between the Federal Trade Commission
and the Food and Drug Administration by which it is acknowledged that
the primary concern of the former agency is with advertising and that of the
latter is with mislabeling.>? The agreement provides for a close relationship
between the agencies involving exchanges of information, and is designed
to avoid jurisdictional conflicts and duplication of efforts and to strengthen
enforcement procedures.

The Department of Health, Education and Welfare. As authorized by
the ETV Facilities Act of 1962, this Department, out of Congressional
appropriations, makes available matching funds for the construction of
educational radio and TV facilities. Since 1962, a large number of such
grants have been made to educational institutions and organizations
throughout the country for his purpose. This Federal, financial assistance
has been a great boon to the development of noncommercial, educational
broadcasting stations in the United States. The ETV Facilities Act was
adopted as an amendment to Title III of the Communications Act of 1934,
as amended, and the full text appears in Appendix I.

The Corporation for Public Broadcasting. As a part of the ETV Facili-
ties Act, Congress has authorized the creation of the Corporation for Public
Broadcasting. While the Act states that the Corporation is not an agency
or establishment of the United States government, at the present time it is
largely funded by Congress (it is authorized to receive private moneys), and
the members of its board of directors are appointed by the President with
the advice and consent of the Senate.

It is a nonprofit, nonpolitical organization, and its purposes, broadly
stated, are to provide financial aid for the planning and production of high
quality noncommercial, educational radio and TV programs, and to assist
in the development of systems of interconnection for the distribution of
these programs throughout the United States. It does not produce programs
itself, but receives and makes grants-in-aid to others (creative individuals,
groups and organizations, educationally disposed) to produce programs and
to distribute them for wide reception. The full text of that part of the ETV
Facilities Act relating to the Corporation appears as an amendment to the
Communications Act in Appendix I.
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The President.  As provided in Section 305 of the Communications Act,
the President of the United States assigns all radio frequencies used by the
Federal government. More than half of all available spectrum space is used
by the various agencies of the Government including the expanding military
establishment.

If he finds it necessary, the President is authorized by Section 606 of the
Communications Act to exercise certain emergency powers in time of war.
He may direct carriers to give communications preference or priority if they
are essential to national defense and security. This section makes it unlawful
for any person, during a war in which the United States may be engaged,
to obstruct or retard interstate or foreign communication by radio or wire
and the President is authorized to use the armed services to prevent any
such obstruction or retardation of communications.*?

Upon proclamation by the President that there exists war or a threat of
war, or a state of public peril, disaster or other national emergency, or in
order to preserve neutrality of the United States, he may suspend as he sees
fit the rules and regulations applicable to any or all radio stations as pre-
scribed by the FCC and may cause the closing of any such station. He may
order the removal of its apparatus and equipment or he may authorize the
use or control of any station or device, its apparatus and equipment by any
department of the government under such rules as he may prescribe with
just compensation to the owners.**

By an Executive Order issued December 10, 1951, the President dele-
gated to the FCC, subject to certain limitations, the authority vested in him
with respect to radio stations, except those owned and operated by any
department or agency of the U.S. Government. With respect to government
stations, subject to certain limitations, the authority vested in the President
has been delegated to the head of each department or agency with which
the stations are involved.**

The President has the advice and help of the Office of Emergency Plan-
ning whose purpose is to provide effective leadership in our national mobili-
zation effort, including both current defense activities and readiness for any
future national emergency.**

The Director of OEP, on behalf of the President, directs, controls, and
coordinates all mobilization activities of the executive branch of the govern-
ment. Pursuant to Executive Order 11051 of September 27, 1962, he assists
and advises with the President respecting telecommunication functions in
the executive branch including: (1) the coordination of the development of
telecommunication policies, standards, plans and programs among the vari-
ous government agencies to assure maximum security to the United States
in time of national emergency with a minimum interference to non-govern-
ment activities and (2) assigning radio frequencies to government agen-
cies.?” The Director coordinates his activities in this regard with the Federal
Communications Commission. He is assisted by the Interdepartmental Ra-
dio Advisory Committee representing the various agencies of the govern-
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ment and by the Office of Telecommunications Management, of which an
Assistant Director for Telecommunications is head.?* The functions of this
Assistant Director are not restricted to mobilization but are of continuing
nature during normal as well as abnormal conditions.?*

Mention has already been made of the President’s power to appoint the
members of the FCC and FTC and to designate their chairmen. While the
law specifies that a limited number of commissioners may be members of
the same political party, it goes without saying that the President has wide
latitude in appointing those whom he thinks will reflect his own political and
administrative ideas. Since the chairmen of these agencies hold their posi-
tions subject to the will of the President, their official conduct, needless to
say, may be affected by attitudes and opinions which prevail at and radiate
from the White House. A sense of loyalty and, in some cases, a realization
that the same President may still be in office when time for reappointment
of these members of FCC and FTC, can have a subtle, but none the less real
influence upon their thinking and behavior.

The Congress. Since their appointments and reappointments depend
upon approval of the Senate, it is only natural that Commissioners should
be concerned with what the Senators think of their actions. This is particu-
larly true with respect to the Senate Commerce Committee. Every presiden-
tial appointment and reappointment to one of these commissions must be
approved by this Committee. Accordingly, opinions on communications
matters expressed by any Senator, particularly those of the Committee, are
likely to receive careful consideration by commissioners.

Also, under the direction of its Chairman and with the assistance of staff
experts, this Senate Committee makes continuing studies of problems in
interstate and foreign commerce and has important responsibilities with
respect to the initiation of legislation in the broadcasting field. There is a
close liaison between the Committee staff and that of the commissions and
the exchange of information is most helpful in the development of legisla-
tion designed to improve regulatory processes.

The importance of other Congressional committees should be mentioned.
The Committee on Interstate and Foreign Commerce in the House, like its
counterpart in the Senate, is concerned with the operations of the FCC,
FTC, and numerous other governmental bureaus. The appropriations com-
mittees of Congress also are able to influence the policies and activities of
these commissions because of their power to approve or disapprove budget
proposals submitted by these agencies.

Special Congressional committees have been appointed from time to time
to investigate the operations of the FCC and other commissions and to
study particular aspects of their operations and regulatory problems. The
investigations and reports of these Congressional committees on occasions
have affected, and often seriously disrupted, the normal operations of these
commissions. This is discussed more fully in Chapter 23.

The influence of individual Congressmen should not be overlooked. Be-
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cause of inquiries, complaints and pressures from their constituents, they
may be in frequent contact by telephone or correspondence with FCC and
other government officials. In fact, a substantial portion of the correspon-
dence of these agency officials is related to communications from individual
Congressmen speaking in behalf of the people or of interests “back home.”
While it would be difficult to calculate their precise effects, it is safe to say
that there have been times when these congressional communications have
affected materially the consideration and ultimate outcome of matters pend-
ing before these bureaus.

The Courts. In the event that any parties over which the FCC, FTC and
FDA have jurisdiction violate laws which these agencies administer, or fail
to comply with lawful orders issued by them, the Federal District Courts
are available to enforce compliance. For example, Section 401 of the Com-
munications Act provides that these courts, upon application of the Attor-
ney General of the United States at the request of the FCC may issue writs
of mandamus commanding compliance with provisions of the law.*® Simi-
larly, these courts have authority to compel compliance with laws adminis-
tered by the Federal Trade Commission and the Food and Drug Adminis-
tration.*!

Mention has already been made in Chapter 3 of Section 313 of the
Communications Act which relates to the enforcement of the anti-trust
laws. As pointed out, this section declares that all laws of the U.S. forbidding
monopolies and restraints of trade are applicable to the manufacture and
sale of radio apparatus and to interstate and foreign radio communications.
The section further provides that whenever any civil or criminal proceeding
is instituted in a Federal Court to enforce or review the orders of the Federal
Trade Commission or other government agency with respect to these anti-
trust laws, if the Court finds any radio licensee to be guilty, it may, in
addition to the penalties imposed by the laws, revoke the license. There-
upon all rights under such license would cease subject of course to the
licensee’s right to appeal to a higher court.

Section 402 of the Communications Act provides that appeals may be
taken from decisions and orders of the FCC to the United States Court of
Appeals for the District of Columbia in any of the following cases:

(1) By any applicant for a construction permit or station license whose
application is denied by the Commission.

(2) By any applicant for the renewal or modification of any such instru-
ment of authorization whose application is denied by the Commission.

(3) By any party to an application for authority to transfer, assign, or
dispose of any such instrument of authorization, or any rights thereunder,
whose application is denied by the Commission.

(4) By an applicant for authorization to locate and operate a broadcast
studio or other place from which programs are transmitted or delivered to
a radio station in a foreign country for the purpose of having them reach
consistently the United States, whose application has been denied by the
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Commission or whose permit has been revoked by the Commission.

(5) By the holder of any construction permit or station license which has
been modified or revoked by the Commission.

(6) By any other person who is aggrieved or whose interests are adversely
affected by any order of the Commission granting or denying any applica-
tion described above.

(7) By any person upon whom an order to cease and desist has been
served under Section 312 of the Communications Act.*?

It is provided in Section 402 that the decision of the District Court of
Appeals on any of the above matters shall be final, subject, however,
to review by the Supreme Court of the United States upon writ of certio-
rari. *®

Section 402 sets forth detailed procedural requirements for appeals.** The
appellate court may confirm or overturn the decision of the Commission.
In the latter case, it remands the decision of the Commission to carry out
the judgment of the Court.**

The laws governing the functions of the Federal Trade Commission and
the Food and Drug Administration also provide for appeals to the U.S.
Circuit Courts from decisions and orders of these agencies.*¢

The Department of Justice. The Department of Justice is the agency
generally responsible for the enforcement of Federal laws. Its affairs and
activities are under the direction of the Attorney General, who supervises
and directs the activities of U.S. district attorneys and marshals in the
various judicial districts.

As provided in Section 401 (c) of the Communications Act, it is the duty
of any district attorney of the United States, upon application by the FCC
to institute in the proper court and prosecute under the direction of the
Attorney General all necessary proceedings for the enforcement of any
provisions of the Act and for punishment of any violations thereof.*” Similar
assistance of the Attorney General and these district attorneys is available
to the FTC and FDA, as provided in the laws governing these agencies.**

Special mention should be made of the anti-trust and criminal divisions
of the Department of Justice. These divisions are particularly concerned
with the enforcement of Federal anti-trust laws by criminal actions and by
civil suits in equity aimed to protect and restore competitive conditions to
the American system of free enterprise. The Criminal Division has responsi-
bility for and supervision over the enforcement of Federal criminal laws
generally. Both are directed by Assistant Attorney Generals who are re-
sponsible to the Attorney General.

Prosecution of violations of Sections 313 and 314 of the Communications
Act pertaining to anti-trust laws and preservation of competition in the
broadcasting industry is the responsibility of the Anti-Trust Division. Viola-
tions of Section 1304 and 1464 of the U.S. Criminal Code, making it
unlawful to broadcast lotteries and indecent and profane language, and
violations of Section 14 of the Federal Trade Commission Act forbidding
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false advertising and Section 30! of the Food, Drug and Cosmetics Act
prohibiting the mislabeling of foods, drugs and other commodities are
prosecuted by the Criminal Division.

State and Local Agencies of Control. While the Federal Communica-
tions Commission has the primary responsibility for the regulation of broad-
casting, the activity is affected to a considerable extent by governmental
agencies and requirements at state and local levels. While by no means
covering the many requirements and areas of activity of these agencies, the
following are some of the more important ones which impinge upon broad-
casting.

A large majority of radio and television stations are operated by corpora-
tions. In all states there exist general laws which prescribe procedure which
must be followed in establishing corporations including those engaged in the
broadcasting business. A certificate of incorporation must be approved by
the Secretary of State or equivalent officer in the state government and the
charter under which the station operates must authorize broadcasting ac-
tivities.

While state statutes rarely expressly require corporations to adopt by-
laws, they usually provide that they may do so and the implication is strong
that they should. A failure to do so may in some cases actually lead to
violation of state statutes in the transaction of corporate business.*’

In drafting the charter and by-laws, the prospective broadcaster should
consult with legal counsel familiar with corporation law in the state where
the business is to be carried on.

State and Local Taxation. The Commerce Clause of the Federal Con-
stitution prohibits states and localities from assessing any tax which directly
or indirectly places an undue burden on or discriminates against interstate
commerce. This rule, however, has not always operated to free interstate
business such as broadcasting from all such levies. Some state courts have
held that stations may be subject to a state tax if it is directed only at the
local aspects of broadcasting.

While there is no uniform pattern for taxing radio and television stations
at state and local levels, several types of levies have been made. One is the
gross recepts tax. For example, the state of New Mexico imposed a 2
percent privilege tax on gross receipts derived from local business firms, but
excluded gross recepts from network advertising originating in other states
and those from national spot advertising on the grounds that they were
interstate in character and therefore not subject to state assessment.*®

Hawaii passed a law imposing a similar tax on the gross receipts of radio
stations. Honolulu Station KPOA contested the validity of the tax in the
courts, contending that all broadcasting is interstate in character, that Con-
gress had preempted the subject matter of radio broadcasting to the exclu-
sion of state and territorial legislation of every kind, including taxation, and
that the assessments made against the station were invalid and unconstitu-
tional.
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The tax was upheld by the courts. It was held that Hawaii might levy a
tax on gross receipts of a radio station located within the territory, where
the station’s broadcasts have commercial value only within the territory and
income from broadcasts to the mainland by short-wave relay are excluded.
Such a tax was held not to be a burden on interstate commerce. The fact
that Congress had preempted the radio field and required broadcasters to
secure licenses did not render them immune from taxation. It was reasoned
by the courts that the character of radio communication does not prohibit
a tax upon the state business any more than the interstate character of
railroads, power companies, telephone, telegraph and express companies
prevent taxes which do not aim to control interstate commerce.*!

In an early case, Fisher’s Blend, 297 U.S. 650, 56 S.Ct. 608, 80 L. ed. 956
(1936), a state occupation tax measured by gross receipts from two radio
stations in the state of Washington was involved. In that case, the Court
held that since the stations’ income was derived from interstate commerce,
the tax measured by gross receipts was a burden on interstate commerce.
The Court indicated, however, that a gross receipts tax directed solely at
a local aspect of broadcasting would not be invalid.

The cases seem to show, therefore, that the courts must be satisfied that
a tax measured by gross receipts is in some way related to activity within
the state, either because the event taxed is a “local one,” like the sale of
advertising, or because the taxed income is intrastate commerce or is alloca-
ble to intrastate commerce.

The City of New York has worked out an apportionment formula by
which interstate companies are taxed for the privilege of doing business
there. The regulations there require that a radio station apportion to the
City as “wholly taxable receipts” that “proportion of the gross receipts from
the sale of sponsored time” which the number of radio families within
the city bears to the total number of radio families covered by the sta-
tion.>?

Some municipalities have resorted to flat license taxes as a means of
obtaining revenue from broadcasting stations. The courts have sustained
this type of tax where it is shown that some proportion of the programs
broadcast either originate in the local studios, are sponsored by local adver-
tisers, or are primarily intended to reach a local audience. There have been
exceptions though. An ordinance requiring all firms or persons operating a
radio station to pay a license tax was struck down in Whitehurst v. Grimes,
21 F. (2d) 787 (E.D. Ky. 1927) as a direct tax on the business of radio
broadcasting which the court said was interstate commerce and exclusively
committed to the national government. Tampa Times v. Burnett, 45
F.Supp. 166 (S.D. Fla. 1942) was a similar case.

In 1961, taxes were being imposed on broadcast advertising by taxing
authorities in five states: Arizona, Delaware, Indiana, New Mexico and
West Virginia. An unsuccessful attempt was made in 1951 to impose a
privilege tax on Oklahoma stations and a 5 percent tax on gross receipts of
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these stations. The privilege tax or license would have consisted of ten cents
per watt, or $5,000 for a 50 kw station.*?

In a 1959 ruling of the U.S. Supreme Court, it was held that the state
might impose a tax on the net income of national business concerns, even
though they may not have tangible assets in the taxing state, provided the
levy is limited to that portion of the income derived from sales solely within
the taxing state. (See 358 U.S. 450 Feb. 1959).

This decision appeared to make broadcast stations, station representa-
tives, advertising agencies, program syndicators and networks liable for
taxes in all states where they do business and derive income. According to
Broadcasting Magazine for March 2, 1959, page 32, some 35 states then
imposed corporation taxes on companies located within their borders. Prior
to the recent Supreme Court decision, companies had never paid income
tax to a state in which they had no tangible property or assets.

The current practice with respect to taxation on broadcasting stations
varies with the taxing authorities and courts in the different states and
communities. With states and municipalities under increasing pressure to
find new sources of revenue to meet the rising costs of government, it may
be that stations will be called upon more and more to share in these costs.

Municipal Regulations. Some mention should be made of municipal
regulations which impinge upon the broadcaster. These may include local
ordinances to prevent interference to radio reception from various sources
such as diathermy machines, industrial heating devices, and all types of
electronic equipment capable of radiating electro-magnetic energy. Also,
municipalities, by means of zoning and safety ordinances regulate the height
and location of transmitting towers. These regulations are considered to be
a valid exercise of state police power and designed to prohibit “nuisances”
and other evils which affect the security and safety of the community.**

In a 1951 Pennsylvania case it was held that state and local authorities
may not censor movies presented on television. In Allen B. Dumont
Laboratories v. Carroll, 184 F. (2d) 153 (1951), the United States Court of
Appeals for the Third District held that Congress had fully occupied the
field of television regulation to the exclusion of any regulation by the states;
that it had the constitutional right to do so, and that therefore a state could
not censor motion picture films used in television broadcasts. The U.S.
Supreme Court denied a writ of certiorari in the case, sustaining the deci-
sion of the lower court.**

Despite the decision in this case, some legal authorities feel that perhaps
the Courts have not spoken the last word on this matter and there is
speculation to the effect that in some cases, such as those involving unques-
tionable obscenity in films shown on television, judicial interpretation might
take a different turn.s¢ )

When State Controls of Broadcasting May Be Exercised: A Landmark
Case. Ina 1963 New Mexico case, the U.S. Supreme Court upheld a state
statute that prohibited the advertisement by any means of prices or terms
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relating to eye glasses.’’” A newspaper and radio station which carried
advertisements by an optometrist were enjoined by a trial court and the
Supreme Court of Mexico upheld the injunction. On appeal to the U.S.
Supreme Court, the newspaper and station contended that the statute and
injunction were an undue burden on interstate commerce, and that the
state’s jurisdiction was preempted by federal legislation.

The U.S. Supreme Court conceded that both the newspaper and radio
station, being located close to the Texas border and serving readers and
listeners in both states, were engaged in interstate commerce, but said that
under the particular facts of the case, it did not follow that there was an
unconstitutional burden on this commerce. Said the Court:

Without doubt, the appellants’ radio station and newspaper are engaged in inter-
state commerce, and the injunction in this case has unquestionably imposed some
restraint upon that commerce. But these facts alone do not add up to an unconstitu-
tional burden on interstate commerce. As we said in Huron Portland Cement Co.
v. City of Detroit, 362 U.S. 440, upholding the applications of a Detroit smoke
abatement ordinance to ships engaged in interstate and international commerce: “In
determining whether the state has imposed an undue burden on interstate com-
merce, it must be borne in mind that the Constitution when conferring upon Con-
gress the regulation of commerce, . . . never intended to cut the State off from
legislating on all subjects relating to the health, life, and safety of their citizens,
though the legislation might indirectly affect the commerce of the country. Legisla-
tion, in a great variety of ways, may affect commerce and persons engaged in it
without constituting a regulation of it, within the meaning of the Constitution.
Sherlock v. Alling, 93 U.S. 99, 103; Austin v. Tennessee, 179, U.S. 343; Louisville
& Nashville R. Co. v. Kentucky, 183 U.S. 503; The Minnesota Rate Cases, 230 U.S.
352; Boston & Maine R. Co. v. Armburg, 285 U.S. 234; Collins v. American
Buslines, Inc., 350 U.S. 528; 362 U.S. at 443-444" 3¢

The Court went on to say:

Like the smoke abatement ordinance in the Huron case, the statute here involved
is a measure directly addressed to protection of the public health, and the statute
thus falls within the most traditional concept of what is compendiously known as
the police power. The legitimacy of state legislation in this precise area has been
expressly established. Williamson v. Lee Optical Co., 348 U.S. 483, A state law may
not be struck down on the mere showing that its administration affects interstate
commerce in some way. “State regulation, based on the police power, which does
not discriminate against interstate commerce or operate to disrupt its required
uniformity, may constitutionally stand. Huron Portland Cement Co. v. City of
Detroit, supra, at 448”.3°

In dealing with the contention that New Mexico’s jurisdiction to regulate radio
advertising has been pre-empted by the Federal Communications Act, we may begin
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by noting that the validity of this claim cannot be judged by reference to broad
statements about the “comprehensive” nature of the federal regulation under the
Federal Communications Act. . . . Statements concerning the ‘exclusive jurisdic-
tion’ of Congress beg the only controversial question: whether Congress intended
to make its jurisdiction exclusive.” California v. Zook, 336 U.S. 725, 731. Kelly v.
Washington, 302 U.S. 1, 10-13. In areas of law not inherently requiring national
uniformity, our decisions are clear in requiring that state statutes, otherwise valid,
must be upheld unless there is found “such actual conflict between the two schemes
of regulation that both cannot stand in the same area, [or] evidence of a congres-
sional design to preempt the field.” Florida Avocado Growers v. Paul, 373 U.S. 132.

Finally, there has been no showing of any conflict between this state law and the
federal regulatory system, or that the state law stands as an obstacle to the full
effectiveness of the federal statute. No specific federal regulations even remotely in
conflict with the New Mexico law have been called to our attention. The Commis-
sion itself has apparently viewed state regulation of advertising as complementing
its regulatory function, rather than in any way conflicting with it. . . . As in Colorado
Anti-Discrimination Communication v. Continental Air Lines, Inc., 372 U.S. 714
at 724, we are satisfied that the state statute “at least so long as any power the
[Commission) may have remains ‘dormant and unexercised’, will not frustrate any
part of the purpose of the federal legislation™.¢®

In a long concurring opinion, Mr. Justice Brennan set forth what he
considered to be the important tests in determining whether federal legisla-
tion displaces state regulation on any given subject: Is the subject matter
clearly one “by its very nature admitting only of national supervision? Is
there evidence of congressional intent exclusively to occupy the field? As
a practical matter, can both regulations be enforced without impairing the
federal superintendence of the field? . . .”

Justice Brennan, under the particular facts of this case, had no difficulty
in answering the first two questions in the negative and in finding that,
constitutionally, both federal and state regulations were valid and could
operate without conflict.¢? He warned, however, that the decision in this
case did not intimate any “view of the constitutionality of several other
superficially similar forms of state regulation of broadcasting. In supporting
this point he said:

. . . First, nothing here said suggests that a system of state regulation, although
not in direct conflict with federal law, would pass muster if it was so pervasive and
so burdensome upon broadcasters as to interfere substantially with the overall
purposes of federal regulation. Cf. Allen B. Dumont Labs. v. Carroll, supra. Second,
nothing said answers the problem of the situation, factually closer to that at bar but
legally quite distinct, which would be presented if a State in which nationwide
network material originates, sought to restrict network advertising under a statute
enacted for the protection only of that State’s consumers. Such regulation might well
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exceed the scope of the State’s legitimate interests, and involve a constitutionally
illegitimate attempt to control communications beyond its borders. Cf. Bibb v.
Navajo Freight Lines, Inc., 359 U.S. 520; Southern Pacific Co. v. Arizona, 325 U.S.
761,775. Third, nothing said here may be read to sustain the constitutionality of
applications of local advertising regulations which threaten to make it impossible for
a local station to transmit network broadcasts because of their sponsorship. . . . While
the States’s interest might be no different from that protected by this New Mexico
statute, the more drastic effect of the regulation upon the exercise of the broadcas-
ter’s federal license and his access to network material might well require a different
result. All that the Court decides today is that this New Mexico statute may
constitutionally be enforced against radio broadcasters equally with other news
media doing business in New Mexico.*?

In summary, what the Judge and the Court seemed to be saying is that
a state’s authority to regulate advertising or any other aspect of broadcast
operations will depend upon whether the regulation is a legitimate exercise
of police powers concerned with the health, safety and well-being of the
state; whether the evidence clearly indicates a congressional design to
preempt the field; and whether the state action defeats, frustrates or con-
flicts with any purpose of federal legislation or regulations which implement
it. And the answers to these questions must be determined on the basis of
the facts in each individual case. What may be valid State regulation of some
particular phase of broadcasting under one set of circumstances may not be
valid under another. (In point, see People v. Eller Telecasting Co. of Arizona,
Court of Appeal, Fourth Appelate District, California, December 4, 1970,
20 RR 2d 2131, which involved TV advertising across state boundaries, and
in which the California Court said the facts were different in the New
Mexico case discussed above in 374 U.S. 424, and in terms of that Supreme
Court decision the California Court held that an injunction against an
Arizona TV station transmitting advertising of glasses into California, con-
trary to law, was an undue burden on interstate commerce and unconstitu-
tional.)
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NOTES

1. 52 Stat. 111 (1938).

2. 38 Stat. 717 (1914).
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PART III

Character, Classification
and Utilization of
Radio Frequencies






CHAPTER 6

The Nature, Measurement and Uses
of Radio Waves

I must confess to a feeling of profound humility in the presence of a
universe which transcends us at almost every point. I feel like a child who
while playing by the seashore has found a few bright colored shells and a few
pebbles while the whole vast ocean of truth stretches out almost untouched
and unruffled before my eager fingers.— Isaac NEWTON

As pointed out in Chapter 3, Section 303 of the Communications Act
requires the FCC to classify broadcasting stations, assign bands of frequen-
cies to the various classes of stations and prescribe the nature of their uses
and services. Pursuant to this statutory mandate, the Commission has estab-
lished detailed regulations providing for a systematic allocation of frequen-
cies and classification of stations for different types of broadcasting service.
Some knowledge of the nature of electromagnetic energy and the broadcast
spectrum is necessary before these regulations can be fully understood and
evaluated.

Broadcasting makes use of electromagnetic energy which exists in the
form of waves. These waves travel at the speed of light (186,000 miles per
second). To understand their properties and behavior, it is helpful to com-
pare them with water and sound waves.! A pebble dropped in a pool causes
an up and down movement of the water which is propagated on the surface
in all directions with a certain velocity. Similarly, sound waves result from
the movement or vibration of some physical material or body causing alter-
nate condensations and rarefactions of air which we are able to “hear”
because we possess auditory equipment which can detect varying condi-
tions of the air.?

Electromagnetic waves are characterized by varying frequencies and
lengths. The frequency is the number of cycles of vibration per second. The
wave length is the distance the wave travels in one cycle. Or it may be
described as the distance between the crests of the troughs of the wave.

The frequency is usually expressed in kilocycles (1000 cycles per second)
and abbreviated k¢ or in megacycles (1 million cycles per second) ab-
breviated mc. For example, a station operating on a frequency of 600,000
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cycles per second is referred to as a 600 kc operation.

Radio communication is accomplished by transforming air vibrations into
electromagnetic waves. This is done by a process called transduction. The
sound waves set up by the voice or a musical instrument in a broadcasting
studio strike a thin metal diaphragm in a microphone. An electrical current
having the same vibrations is produced, and is carried by wire to amplifying
tubes. These tubes increase the intensity of the current but do not change
the frequency. This “audio-frequency” current, as it is called, is imposed on
the carrier wave transmitted by the station. Electrical impulses oscillating
back and forth between the antenna and the ground system of the station
result in the emission of the carrier wave. This wave travels through space
to a receiving set where the carrier current is modified so that sound cur-
rents corresponding with those at the broadcasting station are obtained,
amplified and made intelligible to the human ear.’

The strength or field intensity of a wave at any receiving point depends
upon numerous factors including the power and efficiency of the transmit-
ting facilities, the distance from the transmitter to the receiver, the fre-
quency, time of day, season, meteorological conditions, characteristics of
the transmission path, etc.*

The field strength of a wave at any given point is measured in terms of
volts or fractions thereof per meter. Unless in close proximity to the station,
the electric field is always less than one volt per meter. Within a few miles
the measure is in terms of millivolts per meter. As the wave travels farther
and diminishes in intensity, it is measured in terms of microvolts per meter.*

The existence of other electric fields in an area of reception may produce
interference problems. These “interference fields,” as they are called, may
result from a number of causes: atmospheric electricity or static, electrical
devices such as diathermy machines and radio stations operating on the
same or adjacent channels. In order for radio reception to be satisfactory,
the field intensity of the desired wave must be strong enough and the
receiving equipment good enough to overcome interference from the other
electric fields existing in the area.¢

Electromagnetic energy manifests itself in ways other than radio waves.
It may take the form of electricity or be in the form of light, X-rays or
cosmic rays, depending upon wave lengths and frequencies. When laid out
in numerical order, these make up what is called the electromagnetic spec-
trum. Roughly, this is analogous to a piano key board with low frequency
notes at one end and ascending in numerical order to the higher notes at
the other. Similarly, it may be compared to a color sequence with the red
end of the spectrum representing the lower frequencies and the blue end
representing the higher ones.

At the lower part of the electromagnetic spectrum are the electrical waves
which are comparatively long and have low frequencies. Above these, are
the radio frequencies, starting at about 10,000 cycles per second with the
wave being over 18 miles in length. At the upper end of this part, the waves

100



have a frequency as high as 300,000 megacycles per second and measure
only about one twenty-fifth of an inch in length. Above the radio spectrum
in the area of visible light the waves become almost infinitesimal and have
frequencies of millions of megacycles per second.’

The vast range of frequencies in the radio spectrum itself has been divided
and classified by international agreement as follows:*

Very Low Frequency (VLF) . Below 30 ke¢/s
Low Frequency (LF) 30 to 300 kc/s
Medium Frequency (MF) 300 to 3,000 kc/s
High Frequency (HF) 3 to 30 mc/s
Very High Frequency (VHF) 30 to 300 mc/s
Ultra High Frequency (UHF) 300 to 3,000 mc/s
Super High Frequency (SHF) 3 to 30 gc/s
Extremely High Frequency (EHF) 30 to 300 gc/s

Propagation Characteristics of Radio Frequencies. Just as the various
parts of the electromagnetic spectrum as a whole differ in their form and
behavior, so do the various frequency ranges within the radio spectrum itself
exhibit different characteristics. For example, some radio waves travel in
straight lines from the point of transmission to the point of reception. They
are called direct waves. Others tend to follow the curvature of the earth and
are called ground waves. Still others travel away from the earth and are
reflected back. They are referred to as sky waves.

From about 35 to 250 miles above the earth, there are several layers of
ionized atmosphere. These various strata make up what is called the ionos-
phere. They are formed as the ultra-violet rays from the sun reach the upper
regions of air and electrify or ionize them. Their thickness and height vary
from hour to hour with changes in the intensity flow of these rays from the
sun. Radio waves traveling upward, striking the ionosphere, and reflecting
back to earth, are called sky waves and constitute an important resource for
radio transmission.

The four principal layers of the ionosphere are D, E, F, and F,. During
the daytime, the D layer lies about 37 miles above the earth. This is
primarily a region of radio wave absorption, although some very long waves
are reflected by it and provide some radio service. The E layer is about 70
miles above the earth. Still higher at about 140 miles is the F, region. Above
this, at heights ranging from 185 to 250 miles is the heavily ionized F, strata.

These ionized layers reflect radio waves in much the same way that a
mirror reflects light. A broadcast station transmits a wave which strikes the
ionosphere, is reflected back to earth, and in a series of skips may travel a
great distance before its energy is finally exhausted.

With respect to the utility of the different types of waves, in the lower
frequencies (10 to 200 kc), ground waves predominate. These are capable
of traveling long distances and their reception is comparatively stable and
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free from fading. To overcome atmospheric noises to which these frequen-
cies are subject, however, greater power must be used, requiring high pow-
ered transmitting equipment and involving greater costs. Effective and
profitable use of these frequencies is made to provide long distance point-to-
point communication.

In the lower part of the next frequency range (200 to 2,000 kc), the
ground waves continue to be important. Their attenuation, however, is more
affected by the conductivity of the soil and irregularities of terrain over
which they must travel and structures such as buildings, wire lines, etc.,
which lie in their pathway. These frequencies are useful for such services
as aural broadcasting since they provide reasonably stable and moderately
long distance transmission during both day and night. Like the frequencies
in the 10 to 200 kc range, however, they must have substantial transmitting
power to override atmospheric noises and be most effective.

Toward the top of the 200 to 2,000 kc range, relatively short distance
ground-wave service is possible, especially over paths with poor conduc-
tivity. At these upper levels, skywaves become more important. While they
are subject to the changes in the ionosphere, they are useful for long dis-
tance communication at night.

From 2 to 30 megacycles, skywaves become predominate. At night time
when ionospheric conditions are favorable, long distance communication
within this range can be achieved with relatively low transmitting power.

Frequencies above 30 mc are seldom reflected back to earth by the
ionosphere. Useful propagation in this upper frequency range is achieved,
however, with waves which travel directly from transmitting to receiving
attennas and those which are reflected from the surface of the ground.
Generally, the strength of the direct waves within line of sight is inversely
proportional to the distance from the transmitter. Their effective use is for
the most part limited to line-of-sight distance, and the height of the trans-
mitting and receiving antennas are the principal factors which determine
range of reception.®

Radio Service Classifications. In 1927, when the Federal Radio Com-
mission was established, there was comparatively little knowledge regarding
the propagation characteristics of the different bands of frequencies. The
result was that many of the early assignments did not prove to be the most
economical and efficient. As the years passed, however, the FRC and its
successor the FCC, and the radio industry, through research and ex-
perimentation, acquired a better understanding of frequency behavior and,
accordingly, the FCC has been able to parcel out the radio spectrum for
more effective utilization.

The Commission has established three broad classifications of radio ser-
vices; (1) Common Carrier, (2) Safety and Special Services, and (3) Broad-
cast. Common carrier services include wire and wireless facilities available
to the general public for private messages, both domestic and international.
The long lines telephone system in the country now measures many billions
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of miles. Of this number, more than a third involve radio transmission
including radio links, TV microwave relays, ship-to-shore telephone, etc.

Microwave radio continues to carry a heavy load in the common carrier
wideband transmission field. Use of microwave radio for telephone, tele-
graph, video, and data transmission is expanding both in scope and volume.
During the fiscal year 1967, more than 10,000 applications were filed with
the FCC requesting new or modified domestic common carrier radio facili-
ties. This represented an increase of about 20 percent over the preceding
year. As the Commission has pointed out, this increasing use of and demand
for radio facilities by telephone and telegraph companies “has created criti-
cal and increasingly complex problems in providing frequency spaces and
maintaining interference-free common carrier operations.”*°

Safety and Special Radio Services make up the largest part of radio
operations licensed by the FCC, including about fifty different types. Major
classifications, as determined by the Commission, include Marine, Avia-
tion, Public Safety, Industrial, Land Transportation, Citizens, Amateur, and
Disaster Radio Services. In 1969 there were 1,769,387 Safety and Special
Radio stations licensed by the Commission. This was an increase of more
than 100,000 over the preceding year. These stations were using more than
7,000,000 transmitters, and the demand for additional facilities is rapidly
increasing.!!

In the Public Safety, Industrial, and Land Transportation categories there
are twenty-one different types of radio service being provided. Authorized
facilities are being used for police and fire protection, highway maintenance,
forestry conservation, national defense, and as an aid in disaster and emer-
gency situations. Wide use of radio is being made by industry throughout
the country—by public utilities, by oil and gas industries, manufacturing
concerns, etc. The Business Radio Service makes radio facilities available
for a multiplicity of business and professional activities. Also, the FCC has
been generous in providing frequencies for railroads, truckers, taxicabs,
motor clubs, garages, and construction companies.'?

Citizens Radio now has more licensed stations than all other two-way
radio services combined (more than 848,000 were authorized in 1968). The
Commission recently has described these facilities and the regulatory prob-
lems connected with their use:

The service permits use of comparatively inexpensive transmitting equipment
designed for low-power, short-distance communications. Although hobby-type or
recreational communications are banned, those relating to necessary personal and
business activities of the licensees are permitted. Specialized uses include the remote
control, by radio, of objects or devices, such as garage door openers, model aircraft,
and radio paging systems in hospitals and factories.’

It goes without saying that ship and aeronautical transportation are
greatly dependent upon the uses of radio communication. In the Aviation
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Radio Services, as prescribed by the FCC, there are seventeen classifica-
tions of aircraft and ground stations, and the regulation of these services
requires close and continuous coordination with other government agencies
and many technical and advisory groups.!*

Mention should be made of the Amateur Radio Service. For 58 years ham
operators, so-called, have been providing emergency radio communications
for the public. In 1968, there were 261,503 authorized stations. There has
been a steady increase in these amateur operations during recent years.!*

The Broadcast Services, as classified by the Commission, include stand-
ard broadcasting (AM), frequency modulation (FM), non-commercial edu-
cational FM, television, and international. Added to these are the experi-
mental, auxiliary and special broadcast services. There has been an enor-
mous growth in these services as pointed out in the Introduction.

On July 23, 1958, the Commission authorized the first new international
broadcast station since World War II. It is located at Belmont, California
and its programs are beamed to Latin America. One other international
broadcast station has been licensed by the FCC at Scituate, Massachusetts.
All other international broadcast stations in this country are govern-
mentally owned and operated by the United States Information Agency.¢

Types of Radio Stations and Their Frequency Assignments. Part 2 of the
FCC Rules and Regulations defines the exact nature and limits of each type
of radio service and station.!” Included in this part of the rules is a table of
frequency allocations which has been adopted by the Commission, specify-
ing the particular frequency bands to be used by each of these types of
services and stations.!®

Frequencies between 10 and 535 kilocycles are assigned largely to radio-
telegraph stations and radio beacons used by ships and aircraft. The fre-
quencies between 535 kc and 1605 kc are set aside for standard (Am)
broadcast stations. Above this familiar AM band and extending to 25 mega-
cycles are portions of the radio spectrum assigned to long distance radio
telegraph and telephone communication, to ships at sea, planes in the air
and international broadcasting.

In the region between 25 and 890 megacycles are the channel allocations
for a variety of services including public safety, citizens radio, land trans-
portation, industrial, etc. Also, FM and TV broadcasting occupy portions
of this spectrum range. FM stations operate on channels between 88 and
108 megacycles. VHF television stations, receivable on standard sets, use
specified frequencies within the 54 to 216 megacycle range. UHF TV sta-
tions are confined to the portion of the spectrum between 470 and 890
megacycles.

Beyond 890 megacycles, extending as high as 30,000 megacycles, space
has been assigned to radio navigation, common carrier and mobile services
and many other specialized radio services. Beyond the 30,000 mc point,
frequencies are assigned mainly for experimental purposes and for develop-
mental work in connection with new and improved services and equipment.
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It is not possible to spell out an exact spectrum chart, because assign-
ments of some of the radio services are widely scattered in different parts
of the spectrum. For example, as of August 5, 1968, the amateur service
carried on by more than 266,000 “hams” (as they are popularly called), uses
the following widely distributed frequencies: 1800-2000 kc, 3500-4000 kc,
7000-7300 ke, 14,000-14,350 ke, 21,000-21,450 ke, 28 to 29.7 mc, 50-54
mc, 144-148 mc, 220-225 mc, 420-450 mc, 1215-1300 mc, 2300-2450 mc,
3500-3700 mc, 5650-5925 mc, 10,000 to 15,000 mc, 21,000 to 22,000 mc,
and numerous bands above 30,000 mc. Similar scattering of assignments is
to be found in various parts of the radio spectrum between 5950 kc and
26,100 kc for international broadcasting stations.

The Commission has provided in its rules that the assignment and use of
frequencies for different types of radio service must be in accordance with
the table of frequency allocations mentioned above. In individual cases the
Commission may authorize, on a temporary basis only, the use of a fre-
quency or frequencies not in accordance with the table, if no harmful
interference will be caused to an existing service, and provided exceptional
circumstances justify such irregular utilization.

Planning for More Effective Utilization of the Radio Spectrum. Increas-
ing demands for spectrum space have presented serious allocation problems
in recent years. The government, including the rapidly expanding military
establishment, industry, education and a multiplicity of other social and
business segments of our society have been clamoring for additional space
in the radio spectrum to meet new communication needs. Existing broad-
cast services, to which reference has just been made, suffer because of
overcrowding conditions in the limited areas of the spectrum to which they
are assigned.

The problem of reappraising frequency allocations for government, mili-
tary and civilian uses and working out plans for a more effective utilization
of frequencies in these different areas, has become a critical and perplexing
one. It has engaged the serious attention of the White House, Congress, the
FCC, the broadcasting industry and numerous other governmental and
business groups making use of radio.

On June 8 and 9, 1959, the Communications Subcommittee of the House
Interstate and Foreign Commerce Committee, listened to a panel of experts
discuss frequency allocation problems. Representatives of the Office of
Civilian and Defense Mobilization, the Federal Aviation Agency, Depart-
ment of Defense, the FCC, and the broadcasting and telecommunications
industries, participated in the conference. The Chairman of the President’s
Special Advisory Committee on Communications, and several other distin-
guished experts also were involved.?®

A number of suggestions were made at this conference to help meet the
allocations problem. One group recommended that a Federal Spectrum
Authority be established. Such an authority would have jurisdiction over
the entire radio spectrum and would be empowered to make a division of

105



frequencies and settle conflicts between government and non-government
users. As described by a leading trade journal, it would be the “spectrum
czar and bring to an end the amorphous dual jurisdiction exercised by the
President and the FCC, established in 1934 in the Communications Act.”??

Another group at the meeting urged the creation of a governing body or
single administrator to exercise jurisdiction over the government portion of
the spectrum. Still others suggested the establishment of a Presidential
commission to study the matter of allocations. Certain members of the
broadcasting industry called for a complete Congressional investigation of
the spectrum before any move is made toward establishing new agencies of
management and control.

On July 28, 1959, pursuant to studies growing out of the June conference,
Congressman Oren Harris, Chairman of the House Interstate and Foreign
Commerce Committee, introduced a bill in the House to establish in the
executive branch of the government an independent agency to be known
as the Frequency Allocation Board, composed of three members appointed
by the President and approved by the Senate. The functions of the Board
as stated in the bill would be as follows:

(1) to conduct on a continuing basis a thorough and comprehensive study and
investigation of, and to develop long-range plans for, the utilization of the radio
spectrum, including (but without being limited to) the allocation of radio fre-
quencies in the radio spectrum between, and the utilization of such radio fre-
quencies by, federal government users and non-federal government users, in
order to ascertain the effectiveness of the utilization of the radio spectrum by,
and the division of the radio spectrum among, federal government users and
non-federal government users in the light of the needs of the national security
and international relations of, and economic, social, educational and political
activites in the United States, and the general welfare of its people;

(2) from time to time on its own initiative, or on application of the Federal Com-
munications Commission or the Government Frequency Administrator, subject
to section 206 and to international agreements to which the United States is a
party, to allocate radio frequencies for federal government use and non-federal
government use, as the Board deems appropriate, and to modify or cancel any
such allocation;

(3) to advise the President in connection with matters concerning the foreign rela-
tions of the United States insofar as such matters relate to the utilization and
division of the radio spectrum.

(4) The Board shall maintain tables of radio frequency allocations for federal gov-
ernment use and non-federal government use and shall make such tables avail-
able for public inspection.??

The bill would establish a Government Frequency Administrator to act
for the President in the allocation of government frequencies among mili-
tary and other federal government users.

The President’s power over the radio spectrum in times of war and
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national emergency and the FCC’s authority over frequency assignments
for civilian uses would not be disturbed.

In its August 3, 1959 issue, Broadcasting magazine made the following
editorial comment regarding the bill:

First tangible recognition of the need for complete overhauling of management
of the critically important radio spectrum allocations as between government and
non-government users is given in a bill (HR 8426) quietly introduced in the House
last week. It would create a three-man Frequency Allocation Board—a sort of
super-FCC but with power far broader than that vested in the FCC or perhaps in
any other independent agency. Because of the bill’s significance and scope, it must
be assumed that its author, Chairman Oren Harris (D-Ark.) of the House Commerce
Committee, does not expect passage at this session, now within weeks of adjourn-
ment. Rather, it looks to us like a trial balloon for study by interested groups during
the Congressional recess.

There can be no doubt about the sincerity of Mr. Harris’ intentions. He wants
efficient management of the spectrum, to prevent hoarding of valuable frequencies
by government but, at the same time, to protect the national security. Because
broadcasters have a life-and-death stake in the sensitive allocation areas, particularly
the vhf range in which tv and fm are assigned, extreme care and diligence must be
exercised in appraising the new bill.

Is too much power given to three men? Should provision be made for appeal from
board rulings? Should usual administrative procedures be followed in the function-
ing of the board or of the Government Frequency Administrator who would func-
tion under the President? Is the FCC unduly stripped of allocation functions?

These are just a few of the questions that crop up in a casual reading of the Harris
Bill. It is for these reasons that all entities in broadcasting, who are responsible for
direct service to the public, must give priority to analysis and interpretation of the
Harris Bill.??

As is the case with so many bills introduced in Congress, this one never
was adopted. However, concern over the growing shortage of spectrum
space continued. A science panel assembled under the aegis of the Depart-
ment of Commerce issued a report in October, 1966 calling attention to the
tremendous growth in all kinds of electromagnetic services and the increas-
ing need for radio frequencies. The panel recommended creation of an
organization of “high level competence” in the Department of Commerce
to do comprehensive research on the overall problem of spectrum utiliza-
tion.>* Congress was asked to appropriate from ten to fifty million dollars
per year to finance the studies.?’

In the February 5, 1968 issue of Broadcasting it was reported that “a
battle that major broadcaster groups regard as one of the most significant
that they have been called on to fight is now shaping up in Washington.”
The issue, the report went on to say, has to do with the entire spectrum
space allocated to television. “The first engagement in the fight is now under
way—with land mobile users, who are applying pressure in their effort to
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obtain for their use a portion of the spectrum allocated to television.?¢

On July 17, 1968, the Commission adopted notices of proposed rule
making to provide more spectrum space for land mobile services. Among
the proposals to be considered was one to use UHF TV channels, fourteen
through twenty-five, in the twenty-five largest urbanized areas of the United
States. Comments and reply comments were due to be filed with the FCC
not later than December 2, 1968 and January 31, 1969, respectively, (FCC
68743, Docket 18261; 33 FR 10943). Much to the dismay of many broad-
casters, suggestions were being made in official circles in February, 1968
that it might be necessary to shift television to wires and cables and use the
vacated space for other radio services. However, in a meeting that same
month with President Johnson’s special telecommunications task force,
officials of the National Association of Broadcasters showed no inclination
to support such proposals or any other wholesale changes in spectrum
allocation or management.?’

The Task Force, which had a study under way for some time, was under
a Presidential directive to report its findings by the middle of August,
1968.2* With civilian and military communication needs growing at a rapid
rate, it was expected that some drastic allocation changes would be made.
Many experts and authorities in the radio field are agreed that the present
situation is chaotic and wasteful and there is critical need for corrective
action. The growing importance of radio services to the well-being of our
national life makes imperative conservation and more effective utilization
of the spectrum.

The Presidential Task Force in its Final Report issued December 7, 1968
recommended some drastic changes in the Federal regulatory apparatus and
its organizational structure to help accomplish this and other purposes.
Some of its more important conclusions and recommendations are men-
tioned in Chapter 23.
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CHAPTER 7

Standard Broadcast Stations (AM)

1 believe we have a reasonably competitive system in AM. Some would say
too much competition, but I think such persons would be reluctant to accept
any alternatives there may be for the competitive system.— RoSEL H. HYDE*

As mentioned in the preceding chapter, standard broadcast or amplitude
modulation (AM) stations, as they are called, operate on channels in the
band of frequencies, 535-1605 kilocycles.! This space is only a small frac-
tion of the entire radio spectrum now in use. The many broadcast stations
that operate in this small space are licensed to transmit programs primarily
intended to reach the general public as distinguished from point-to-point
communication.?

Within this “standard broadcast band” there are 107 channels, each
channel having a 10 ke spread.’ The frequency at the center of the channel
is known as the carrier frequency and is the one on which the station
operates. For example, if a station operates on an assigned frequency of 600
ke, its channel or band of frequencies is from 595 to 605 kc, and the channei
is designated by the assigned carrier frequency. Beginning at 540 kc and
continuing in successive steps of 10 to 1600 kc, there are 107 carrier
frequencies assigned and used by standard broadcast stations.*

Types of AM Service Areas and Channels. These standard broadcast
stations use both ground and sky waves. The area surrounding such a
station, receiving a ground wave signal strong enough to overcome ordinary
interference and not subject to objectionable fading, is called the Primary
Service area. As indicated in the previous chapter, primary coverage of a
station depends upon numerous factors including the power of the station,
the particular frequency, the character of the soil and topography over
which the ground wave must travel, the extent of man-made noise in the
area, certain atmospheric conditions, etc. For example, a station operating
with 1 kw power in Texas on 550 kc frequency would provide primary
service to a substantially larger area than a station operating on the same
frequency in New Hampshire. The reason is that the low flat terrain and
type of soil of the Lone Star state is more conducive to electromag-

*Former Chairman of the FCC.
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netic wave transmission than is the hilly and rocky terrain of New En-
gland.

Roughly and empirically estimated, stations with different powers pro-
vide good, reliable ground wave service the following average distances:®

Power Average Radius Miles
100 watts 30
250 watts 41
lkw 63
Skw 93
10kw 115
50kw 160

These values are averages only and cannot be used to calculate the precise
coverage of any particular station. These coverage figures are no doubt too
high for some stations, especially the low-powered stations.*

Beyond the primary service area lies the inzermittent service area, served
by the groundwave but subject to some interference and fading.

The secondary service area is that receiving skywaves which are not
subject to objectionable interference but which do not always provide the
best reception because of variations in intensity.” The range of these second-
ary service areas may vary from less than one hundred miles to a thousand
miles or more. The service, however, in these extended areas, for the reason
suggested, is not consistently dependable.

Ionospheric absorption of skywaves during daylight hours prevent their
effective use for daylight broadcasting, and from sun-up to sun-set AM
stations are dependent entirely upon groundwave propagation. After dark,
however, as heretofore pointed out, the skywaves are reflected back to earth
by the ionosphere and with reasonably good transmitting power and with
no interference from other stations, they make possible at night a wider
coverage area often reaching far beyond the groundwave contours. It should
be pointed out that these skywaves at night, while providing extended
service, may introduce complications which reduce the groundwave cover-
age.

In 1939, after extensive public hearings, the FCC adopted revised rules
governing these AM stations.® Previously, the Commission had established
three categories of channels for these stations: clear, regional and local. The
revised rules retained these categories but in addition prescribed four gen-
eral classes of stations.’

As defined in the FCC Rules, a clear channel is one on which stations
operate with wide coverage. Their primary service areas and a substantial
part of their secondary ones are protected from objectionable interference
from other stations.!®

A regional channel is one on which several stations may operate with no
more than 5 kilowatts power and whose primary service area may be limited
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to a certain field intensity contour by interference from other stations opera-
ting on the same channel.!!

The local channel is one assigned for the use of stations serving small
areas whose power cannot exceed 250 watts during night time and 1000
watts during days, and whose primary service areas may be restricted by the
operation of other stations on the same channel.'?

Classes of Am Stations and Frequency Assignments.  As described in the
FCC Rules, a Class I station is a dominant one operating on a clear channel
with not less than 10 and not more than 50 kilowatts power, and designed
to achieve relatively wide coverage. Its primary service area is free from all
objectionable interference. Its secondary area is protected except that it
may be subject to some interference from distant stations on the same
channel or from those operating on adjacent channels.*?

There are 47 clear channels assigned for station operation. These stations,
so assigned, are classified as I-A and I-B groups. Section 73.182 states that
I-A stations shall operate during night time on the same channels, except
for certain ones specified in Section 73.22.1*

The I-A stations are afforded protection during daytime to the 0.1 mv/m
groundwave contour from stations on the same channel and to the 0.5
mv/m groundwave contour from those on adjacent channels. During night
time, the I-A's are protected to the 0.5 mv/m, 50% skywave contour from
stations on the same channel, and to 0.5 mv/m groundwave contour from
those on adjacent channels.'*

The 1-B group operate with power not less than 10 or more than 50 kw
and the channels they occupy'® may also be assigned to other Class I or
Class I stations operating unlimited time.!” During night time hours, a I-B
station is protected to its 500 uv/m, 50 percent skywave contour and during
the day to its 100 uv/m groundwave contour from stations operating on the
same channel. It is protected both day and night from stations on adjacent
channels to its 500 uv/m groundwave contour.'*

The Class I station is a secondary one on a clear channel with its primary
service area limited by and subject to interference as may be received by
Class I stations.!® This type of operation is restricted to power not less than
250 watts nor more than 50 kilowatts.’® When necessary, a Class Il station
must use a directional antenna or other means to avoid causing interference
within the normally protected service areas of Class I or other Class II
stations.”'

These Class II stations normally provide primary service only, the extent
of the coverage depending upon location, power and frequency of the
station. It is recommended by the Commission that they be so located that
the interference received from other stations will not limit their service
areas to greater than the 2500 uv/m groundwave contour at night and 500
uv/m groundwave contour daytime.?*

The following frequencies are assigned to Class II stations which do not
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deliver over S microvolts per meter groundwave or over 25 microvolts per
meter 10 per cent time skywave at any point on the Canadian border, and
for night-time operation are located not less than 650 miles from the nearest
point on the border: 690, 740, 860, 990, 1010 and 1580 kilocycles.?*

In the continental United States, Class II stations operating daytime only
with power not exceeding 1 kw and which do not deliver over 5 microvolts
per meter groundwave at any point on the Mexican border, and those in
Alaska, Hawaii, Puerto Rico, and the Virgin Islands which do not deliver
over 5 microvolts per meter groundwave or over 25 microvolts per meter
10 per cent time skywave at any point on that border, use the frequencies
730, 800, 900, 1050, 1220 and 1570 kilocycles.?*

The Class III stations operate on regional channels and are designed to
provide service primarily to metropolitan districts and contiguous rural
areas.?® These stations are divided into A and B groups. The III-A stations
operate with power not iess than one or more than five kiiowatts and are
normally protected to their 2500 uv/m groundwave contours at night and
their 500 uv/m groundwave contours daytime. Class I1I-B stations operate
with power not less than 0.5 kw, or more than 1 kw nighttime and 5 kw
daytime. Their service areas are normally protected to the 4000 uv/m
contour at night and to the 500 uv/m contour during daytime.?*

The Class I1I-A and III-B stations are assigned to the following frequen-
cies designated as regional channels: 550, 560, 570, 580, 590, 600, 610, 620,
630, 790, 910, 920, 930, 950, 960, 970, 980, 1150, 1250, 1260, 1270, 1280,
1290, 1300, 1310, 1320, 1330, 1350, 1360, 1370, 1380, 1390, 1410, 1420,
1430, 1440, 1460, 1470, 1480, 1590 and 1600 kc.?’

A Class IV station is one which operates on a local channel and is
designated to render service primarily to a city or town and the suburban
and rural areas contiguous to it.2* The power of such a station may not be
less than 100 watts nor more than 250 watts at night and 1 kw daytime.?®
The FCC Rules provide that it shall be protected to its 0.5 mv/m contour.*°
The following frequencies have been designated by the Commission as local
channels and are assigned for use by Class IV stations: 1230, 1240, 1340,
1400, 1450 and 1490 kc.*!

Previously, the Commission permitted the assignment of Class IV sta-
tions to regional channels under certain conditions. A revision of Section
73.29 of the Commission’s Rules covering Radio Broadcast Services prohib-
itied this, except that stations which had already been authorized at the time
the rule was revised were not required to change their frequencies or power.
Such stations, however, are afforded no protection against interference from
Class III stations.*?

Increase of Power for Local Stations Authorized. On May 28, 1958, the
Commission adopted an order amending its rules to permit Class 1V stations
to increase their daytime power to 500 watts and, under certain conditions,
to increase their power to 1 kw. It was set forth in the order, however, that
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increase in nighttime power for these stations would not be allowed, nor
could directional antennas be used to reduce presently required separations
between these Class IV stations.??

The Commission announced that Class IV applications for increase in
power would be processed on a case-by-case basis except for two geograph-
ical locations. Stations requesting boosts in power were not permitted to
locate within an area 62 miles or less from the U.S.-Mexican border or in
an area covering approximately the southern half of Florida, south of 28
degrees north latitude and 80-82 degrees west longitude. These limitations
were made in deference to agreements with other North American coun-
tries. Prior to the adoption of the May 28, 1958 order, the Community
Broadcasters Association, Inc. had filed a petition with the Commission
requesting a mandatory power increase for all Class IV stations or, in the
alternative, blanket permission to increase power. The Commission denied
this request, however, stating that it would decide each application on its
merits.**

Of the 107 standard broadcast channels, 60 have been designated as clear
channels and are assigned for use by Class | and Class 11 stations. Forty-six
of these are used by the United States and the remainder are distributed
among other nations of North America in accordance with the North
American Regional Broadcast Agreement. Forty-one additional channels
are designated as regional and are assigned for use by Class III-A and III-B
stations. Six others are local channels on which Class IV stations operate.

The Clear Channel Controversy. Efforts of smaller stations to secure
additional power and the almost wild scramble for spectrum space by many
eager and enterprising have-nots in our society—all this is tied in with the
long struggle to break up the clear channels and provide more frequencies
for new stations in areas not now receiving adequate radio service.

In February, 1945, the Commission instituted a public hearing to explore
the problems and consider proposals for improving the situation. For forty
days the Commission listened to testimony on a number of issues. Evidence
was received on such questions as (1) whether the number of clear channels
should be increased or decreased; (2) what minimum and maximum power
should be authorized for clear channel stations; (3) whether and to what
extent power above 50 kw for such stations would affect the economic
ability of other stations to operate in the public interest; (4) whether the
present geographical distribution of clear channel stations and the areas
they serve represent an optimum distribution of radio service throughout
the country; (5) whether it is economically feasible to relocate clear channel
stations so as to serve those areas which do not presently receive service;
(6) what new rules, if any, should be promulgated to govern the power or
hours of operation of Class II stations operating on clear channels; (7) what
changes should be made with respect to geographical location, frequency,
authorized power or hours of operation of any presently licensed clear
channel station; (8) whether the clear channel stations render a program
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service particularly suited to rural needs; and (9) the extent to which service
areas of clear channel stations overlap.**

Parties in that proceeding advocated numerous and diverse approaches
to the problem of achieving more efficient use of the clear channels and of
improving the deficiencies in the present service available to the public on
these channels. Proposals for revising the clear channel allocations ranged
all the way from exclusive nighttime use of selected clear channels by a
single station operating at substantially higher powers than the present
maximum of 50 kw, to the reclassification of selected clear channels as
“local channels” on which it would be possible to assign over a hundred and
fifty stations operating at maximum powers of 250 watts. Between these
extremes a wide variety of proposals were submitted.3¢

As the Commission has pointed out, the record in the case “reflected two
basically divergent views concerning the measures best calculated to im-
prove the efficient use of the clear channel frequencies. Some parties urged
that the chief goal should be to improve the capacity of the major clear
channel stations (particularly the Class I-A stations) to provide a satisfac-
tory signal to wide areas, and that this should be achieved by substantially
increasing their power and by limiting (and, during the nighttime hours,
excluding) co-channel stations. Other parties contended that the most
desirable objective would be to increase the number of unlimited time
stations on the clear channels and to reduce the degree of protectlon now
afforded the latter throughout wide service areas.”*’

In June, 1946, the Commission announced the adoption of the policy of
dismissing applications for station assignments or modifications of station
assignments which were not permissible under the existing rules pending a
resolution of the clear channel case.?*

In May, 1947, a separate proceeding was initiated (FCC Docket 8333)
to determine whether and the extent to which limitations should be imposed
on daytime skywave radiation toward Class I-A and I-B stations operating
on clear channels.?®

In December, 1947, the two proceedings were consolidated and on Janu-
ary 19, 20, and 21, 1948, the Commission heard oral arguments on both
matters.*°

The proceedings, however, were again separated by the Commission in
1953, and in November, 1956, the Clear Channel Broadcasting Service filed
a petition to reopen the record in the Clear Channel case, and again consoli-
date it with the daytime skywave case and afford opportunity to bring the
records up to date. In response to this, the Daytime Broadcasters’ Associa-
tion promptly filed a petition requesting that the clear channel proceeding
be dismissed, that the freeze on clear channel assignments be lifted, and that
the Commission institute rule making on the Association’s earlier request
that daytime stations be authorized to operate additional hours.*!

On September 17, 1957, as is more fully discussed later in this chapter,
the FCC granted the request of the daytime broadcasters to consider the
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proposal to increase the hours for operation of their stations, but denied
their request to dismiss the clear channel proceeding and remove the freeze
on the processing of applications for Class II stations on the clear channel
frequencies.*?

On April 15, 1958, the Commission reopened the record in the clear
channel case, stating that “it would be inappropriate, and inconsistent with
sound and fair procedure, to attempt to arrive at final conclusions solely on
the basis of the out-dated record before us.”*? At the same time, the Com-
mission proposed to eliminate the exclusive nighttime use of Class I-A clear
channels in New York, Chicago, Philadelphia, Pittsburgh, Rochester,
Cleveland, Detroit, and St. Louis. The Commission also proposed to assign
additional Class I stations to 12 western cities located in less well-served
areas and to consider the possible assignment of Class II stations on those
channels to other parts of the country that do not now have any primary
groundwave service.*

In July, 1959, the Commission announced that it had instructed its staff
to draw up a new proposal for rulemaking which, if adopted, would permit
the assignment of some unlimited time Class II stations on Class I-A chan-
nels. These Class 11 stations, the Commission stated, would be not less than
10 kw in power, and their locations would be determined on the basis of
need in areas without primary radio service.** Subsequently, the Commis-
sion did issue a proposal for rulemaking which would authorize new Class
II stations on clear channels in the western part of the country where local
broadcast facilities are limited.*¢

Clear channel stations vigorously protested the proposal. The Commis-
sion, however, after prolonged consideration of many petitions and much
argument, on September 13, 1961, decided that thirteen of the twenty-five
I-A clear channels would be available for duplication, and that one addi-
tional full-time station might be assigned to each of these channels. The
decision was made effective October 30, 1961.*

Implementation of the decision, however, was delayed by petitions for
reconsideration, by a Congressional resolution asking a year’s delay, and by
court appeals. Pending final effectuation of the regulation, the House of
Representatives by a vote of 198 to 87 approved a resolution recommending
that the FCC authorize clear channel stations to operate with higher power
than 50 kw to assure better service to rural areas and asked the Commission
to delay for a year plans to duplicate any of these channels.*®

The Commission yielded to this Congressional pressure and in the mean-
time several of the clear channel stations filed appeals to the Commission’s
regulation in the Court of Appeals in the District of Columbia. While the
matter was still pending in court and less than a week before the expiration
of the one year delay, the chairman of the House Interstate and Foreign
Commerce Committee wrote to the FCC chairman asking that the
moratorium on duplication of the 13 channels be further extended, and
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suggested that the Commission request permission of the Court of Appeals
to recall the duplication order pending the securing of more information by
the Committee.*®

The Commission declined to ask the Court to do so, and in its response
to the Committee Chairman stated that the FCC had not ruled out the
possibility of granting higher power, at least for the twelve clear channels
not included in its order, and expressed the opinion that proposed duplica-
tion on the other thirteen would not result in substantial loss to their service
areas. The FCC noted also that in all cases of duplication clear channel
stations would be protected to their 0.5 mv/m 50% skywave contours.*°

On October 31, 1963, the Court of Appeals, by unanimous decision,
upheld the Commission’s order. The Court affirmed the Commission’s right
to break down the thirteen Class 1-A channels and to hold up for further
consideration the question of authorizing higher power (more than 50 kw)
for stations operating on these channels.®!

At the time of the Court’s decision there were fifteen applications for
stations on eight of the clear channels which were made available for du-
plication.*? The 1968 Broadcasting Yearbook reveals that a number of
these applications have been granted with service now being duplicated by
stations in Idaho, New Mexico, Wyoming, Oregon, and Montana.
Availabilities for service duplication are set forth in Section 73.22 of the
Commission’s Rules.*?

As yet the Commission has taken no action with respect to the remaining
12 I-A channels. In its 1964 annual report, the Commission said:

... One possibility is authorizing “higher power” for the class I-A stations on these
channels, or some of them, in the order of 500 or 750 kw compared to the present
maximum of 50 kw. A number of “experimental” applications have been filed by
these stations for such facilities. Most of these present problems as to interference
to stations on adjacent channels, and studies are underway to see if these problems
can be resolved. Consideration can then be given to the general “higher power”
question, which has long been a subject of controversy.*

Field Intensity Requirements for AM Service Areas.  As specified by the
Commission, the field intensities of radio signals necessary to render pri-
mary service to different types of reception areas are as follows:

Field Intensity
Area Groundwave
City business or factory areas 10 to 50 mv/m
City residential areas 2to 10 mv/m
Rural—all areas during winter or Northern
areas during the summer 0.1 to 0.5 mv/m
Rural—southern areas during summer 0.25 to 1.0 mv/m
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As Section 73.182(f) of the FCC Rules provides, all these values are
based on an absence of objectionable fading, the usual noise level in the
areas, and an absence of limiting interference from other broadcast stations.
The values apply both day and night, but generally, fading or interference
from other stations limits the primary service at night in all rural areas to
higher values of field intensity than those recited.**

In determining the population of the primary service area, the following
signal intensities are considered adequate to overcome man-made noise in
towns of the population specified:

Population Field Intensity
Groundwave
Up to 2,500 0.5 mv/m
2,500 to 10,000 2.0 mv/m
10,000 and up Values same as those

listed in paragraph
above for different
types of cities.

The Commission has pointed out that these values are subject to wide
variations in individual areas and especial attention must be given to inter-
ference from other stations. These specific values are not considered satis-
factory in any case for service to the city in which the main studio of the
station is located.*¢

Secondary service is delivered in the areas where the skywave for 50 per
cent or more of the time has a field intensity of 500 uv/m or greater. To
provide satisfactory secondary service in cities, it is considered necessary
that the skywave signal approach the value of the groundwave required for
primary service. But the secondary service is necessarily subject to some
interference and extensive fading whereas the primary service area is not.
Class | stations only are assigned on the basis of providing secondary
service.*’ '

The intermittent service is rendered by the groundwave and begins at the
outer boundary of the primary service area and extends to the point where
the signal has no further service value. This point may be where the signal
has an intensity or low as only a few microvolts in some areas and as high
as several millivolts in others, depending on noise level, interference from
other stations, or objectionable fading at night. Only Class I stations are
assigned so that their intermittent service areas are protected from interfer-
ence from other stations.**

Time Classifications for Station.. Each broadcasting station is author-
ized to operate in accordance with specified time classifications. These
classifications are:
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Unlimited time
Limited time
Daytime
Share-time
Specified hours

Unlimited Time stations operate without any restrictive time limits.
Those authorized on a /limited time basis are the Class I stations (second-
ary) which operate on clear channels only. They are permitted to operate
during the day and until local sunset if located west of the dominant station
on the clear channel. If located east thereof, they must close down when
the sun sets at the dominant station. They may also operate during the night
hours when the dominant station is off the air.>”

Daytime stations operate during the hours between average monthly
local sunrise and average local sunset. The opening and closing hours of
operation for such stations are specified in their licenses. For example, a
Class II daytime station operating on 1570 kc in the east central part of
Illinois has the following sign-on and sign-off schedule:

January 7:15 A. M. to 5:00 P. M.
February 6:45 A. M. to 5:30 P. M.
March 6:00 A. M. to 6:00 P. M.
April 5:15 A. M. to 6:30 P. M.
May 4:45 A. M. to 7:00 P. M.
June 4:30 A.M. to7:15P. M.
July 4:30 A. M. to 7:15 P. M.
August 5:00 A. M. to 6:45 P. M.
September 5:30 A M. to 6:00 P. M.
October 6:00 A. M. to 5:15 P. M.
November 6:30 A. M. to 4:45 P. M.
December 7:00 A. M. to 4:30 P. M.

In 1960, the Commission amended its rules to permit daytime stations to
sign off at 6:00 P.M. during months when local sunset is later than 6:00 P.M.
(see Report No. 13-28, Pike and Fischer RR, July 27, 1960.)

As already indicated, the limitation and irregularity of these hours have
been matters of grave concern to many daytime broadcasters. Reference has
already been made to the petition filed by the Daytime Broadcasters Associ-
ation, Inc. requesting that all daytime stations be authorized to operate from
5:00 A.M. or local sunrise (whichever would be earlier) to 7:00 P.M. or local
sunset (whichever would be later) in lieu of the sunrise to sunset hours
prescribed in the present rules.

In its petition, DBA asserted that there was a large unsatisfied need for
local service during pre-sunrise and post-sunset hours. It was pointed out
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that in the United States over 900 communities, with a total population of
more than 7,500,000, did not have available to them any locally licensed
radio outlets other than daytime-only stations. It was argued by DBA that
extended hours were necessary for daytime stations, notwithstanding the
resulting interference to existing radio broadcast services, in order that the
needs of these communities and surrounding areas for broadcast service
might be more fully met.*°

On September 19, 1958, the Commission denied this petition.*! On Octo-
ber 20, 1958, DBA asked the Commission to reconsider its decision or, in
the alternative, permit all daytime stations to operate from 6:00 A.M. or
local sunrise (whichever is earlier) to 6:00 P.M. or local sunset (whichever
is later). On January 7, 1959, the Commission refused to reconsider its
decision regarding the “5 to 7" request and dismissed the DBA alternative
request for “'6 to 6" operation. At the same time, the Commission stated
that it was not apprised of sufficient facts concerning the changes envisaged
in the standard broadcast structure to render a decision upon the merits of
the alternative request. Accordingly, the Commission instituted a formal
inquiry to elicit further information.¢?

After receiving comments from interested parties and studying the record
in the proceeding, on July 8, 1959, the Commission denied the “6 to 6”
request. The reasons for the denial were succinctly set forth in paragraph
19 of the decision:

Upon careful review of the comments which have been filed, and a review of our
decision in Docket No. 12274, we conclude that the losses of standard broadcast
radio service, both groundwave and skywave in the various areas affected, which
would result from an extension of the hours of operation of stations licensed for
daytime operation must be determinative herein. We are unable to find an expres-
sion of any local need which is impossible of substantial fulfillment under existing
rules for station licensing and which is so great or so pressing as to warrant wide-
spread disruption of the existing radio service now enjoyed thereunder and relied
upon daily by millions of citizens. Particularly, would it be undesirable and unwar-
ranted to permit such disruption in those instances where the result as shown by the
data would simply be the taking of regular service from rural farm areas and from
small urban communities, which need radio vitally, and giving more stations—
serving less area—to city and principal urban areas which are already relatively well
supplied not only with standard broadcast radio programs but with other facilities
for relaxation, intellectual stimulus, information and recreation. Moreover, this
conclusion is strongly reinforced by a comparison of the 1,761,622 persons in 357
communities, now receiving only skywave service, who would gain in lieu thereof
a local groundwave service, with the 25,631,000 persons in 1,727,000 square miles,
now receiving skywave service, who would lose entirely the standard broadcast
radio service now available to them.*

Despite this decision of the Commission, daytime stations continued to
press for authority to operate before sunrise. In fact, the pressure became
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so strong that by July, 1962 the House of Representatives had approved a
bill which would have permitted daytime stations in single station markets
to go on the air before sunrise and would have authorized the FCC on a
discretionary basis to permit other daytimers to do the same.¢* The Senate
failed to act on the bill and it did not become law. However, the FCC had
some second thoughts on the matter and after further study proposed to
make some concessions to the daytimers. A further notice of proposed rule
making was issued (FCC 62-1241) on November 30, 1962 and comments
on the proposal were solicited from interested parties. Though modified
somewhat from what had been proposed, rules were finally adopted June
28, 1967 and made effective August 15 thereafter.¢*

Why did the Commission reverse itself and authorize this pre-sunrise
service? While recognizing that some interference would be caused with loss
of service to some specific areas, with reduction in power for pre-sunrise
operation and limiting operation to only a part of the clear channels, the
Commission concluded that, on an overall basis, the general public would
stand to gain.®¢ In further justification of its decision the Commission in part
said:

. . . the resolution of this proceeding necessarily represents a balance between
considerations and objectives which are to some degree in conflict—the provisions
for needed pre-sunrise service on the one hand, particularly in situations where it
has been in existence before and has come to be relied upon by listeners, and on the
other hand, protection of the existing service of unlimited-time stations against an
inordinate amount of loss through interference, and thus inefficient use of the
channels involved. It is also apparent, as it has been for some time, that pre-sunrise
use of daytime facilities by United States stations must be brought into line with this
country’s obligations, under pertinent international agreements, to protect the sta-
tions of other nations in the North American Region from objectionable interfer-
ence. With respect to the regional channels, we are persuaded, after careful
consideration of the record herein and the above considerations, that the most
appropriate balance can be achieved by permitting virtually all Class III stations,
with 500 watts power, using their daytime modes of operation (directional or nondi-
rectional), except where lesser power is required to meet international obligations
as mentioned above.

In reaching this conclusion, we have taken into account the many considerations
which have been so vigorously urged by those taking the various opposing positions,
and the numerous counterproposals, urged upon us. We recognize that, as many
fulltime stations urge, permitting pre-sunrise operations by daytimers (and by full-
timers) may cause substantial interference to the licensed service of fulltime stations;
it may well be true . . . that the losses will often, perhaps usually, exceed the gains
if strict engineering stands are applied. But in our judgment the record herein
establishes that the pre-sunrise service rendered by daytime-only stations is, by and
large, a valuable one, and one should be permitted. In our view, as a general
proposition the gains outweigh the losses, when all factors, such as the location
of the areas of service and interference with respect to the stations gaining and los-
ing, and the extent of other service, are taken into account. We note the conten-
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tion . . . that rural areas will lose the badly needed service of wide-coverage fulltime
regional stations. But we also note that, with few exceptions, the fulltimers did not
establish the extent to which listeners in such areas (usually at some distance from
the station) actually rely on and need their service. Their showing in this respect
fell short of daytimers’ showing.*’

A number of petitions for reconsideration were filed with the Commis-
sion, all of which were denied.®®

On May 10, 1968, the Circuit Court of Appeals (Second Circuit), by
unanimous decision, upheld the regulations, and settled a complex and
troublesome question which had plagued the broadcasting industry and the
Commission for more than a decade.®’

While the case was pending in the Circuit Court of Appeals, the Commis-
ston proceeded to grant many requests for Pre-sunrise Service Authority
(PSA). By the use of its Univac III machine, it was planning to determine
the stations eligible for PSA’S and in what cases authorizations of less than
500 watts would be required to comply with the rules prohibiting interfer-
ence to other stations.”® As of the end of May, 1968, the Commission had
granted a large number of pre-sunrise authorizations and many others were
in the offing.

Share time stations are restricted in their operation in accordance with
a specified division of time with one or more stations using the same chan-
nel.

Some stations are authorized to operate specific hours as stated in their
licenses. (The minimum schedule for this type of station as well as all other
stations are prescribed in Sections 73.71-83.)

New Commission Freeze Imposed on All AM Applications. As reported
by Pike and Fischer in Radio Regulation (Report 21-28, July 17, 1968), on
July 18, 1968, the FCC announced a freeze on all new applications for AM
stations, regardless of type, in order to make a study to decide (1) whether
there exists a significant national need for more such stations or whether
major changes in existing stations should be made to provide more and
better programming for areas of the country now inadequately served; (2)
whether presently available spectrum space in the AM band should be
conserved for future uses; (3) whether any future allocation system should
view AM and FM broadcasting as a single aural service; and (4) whether
making further assignments on a demand basis would be an unwise use of
valuable spectrum space.

On September 4, 1969, the Commission instituted a rule to revise AM
assignments. The rules governing the acceptance and consideration of
standard broadcast applications would be substantially more restrictive than
the present rules. The Commission summarized the changes as follows:

(a) Applications for daytime-only facilities (new and major changes)
would be accepted only if they will provide a substantial “first primary
service” benefit.
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(b) Applications for major changes in authorized nighttime facilities
would be subjected to the same “first primary service” standard as present
applications for new nighttime facilities.

(c) In determining whether a substantial area of population would receive
a first primary service, existing FM as well as AM service would be taken
into account.

(d) Applications for new stations would not be accepted if there is an
available FM channel which the applicant could use and provide the same
substantial service benefit.”!
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CHAPTER 8

Frequency Modulation
Broadcasting (FM)

First to make use of the 3-electrode tube for generating continuous electric
waves which made radio broadcasting feasible, inventor of the long and
widely used superheterodyne receiving circuit, and inventor of the new broad-
casting by frequency modulation that so well avoids static as almost to defy
the lightning. He is one of the leaders in accomplishing the miracle of radio
communication, a reality so inconceivably novel that the imagination of no
poet, no author of tales or fables, had ever anticipated. —Citation of the
National Association of Manufacturers in selecting Edwin Armstrong as
one of the National Modern Pioneers in 1940.

Prior to Pearl Harbor, great technological advances in the techniques of
broadcasting had been made, but the remarkable developments which came
out of the ensuing war surpassed any which had taken place before. Daz-
zling before a weary and war-ridden world were the brilliant prospects of
a new electronics era destined to revolutionize life on this planet and to
provide a valuable tool for exploration of outer space.

Advantages of FM. Frequency Modulation or FM, a new radio tech-
nique developed during the 1930’s by Major Edwin F. Armstrong, had
demonstrated its superior utility in military operations and was on the verge
of a vast expansion in broadcasting.! Engineers had discovered and demon-
strated that FM had several major advantages over Amplitude Modulation
(AM) used in standard broadcasting.

First, it was discovered that FM was not affected nearly so much by static.
Because atmospheric and electrical noises consist primarily of amplitude
variations, they often got into the standard radio sets and ruined reception.
FM, on the other hand, had an inherent advantage in avoiding these noises.
Even though a storm might be raging, attended by frequent bursts of thun-
der and flashes of lightning, or though an electric train might be roaring past
the door, radio reception would remain clear.

Another advantage was its ability to reproduce the entire tonal range
from the deepest base to the highest overtones. Many music lovers found
it more pleasurable to listen to symphony orchestras via FM because the
varied tones produced by the different instruments in the studio came
through with balance and clarity.

Also, FM made possible the operation of stations much closer toget ‘

126



on the same channel without objectionable interference. This meant that
many more towns and cities might have their own radio stations.’

Prior to the Second War, the FCC had held public hearings to explore the
possibilities of FM broadcasting.> And on May 22, 1940, the Commission
allocated 35 channels to the FM service in the 43-50 megacycle band. Five
months later, there were fifteen stations in the country authorized to engage
in FM broadcasting. By the time of the World War II freeze on civilian
construction which was imposed in 1941, the number had increased to
about thirty.*

Post War Growth. 1t was not until after the War, however, that the
enormous potential for FM broadcasting became generally recognized. Its
superior advantages having been demonstrated in war maneuvers, there
developed a wave of enthusiasm for its peace time use. Responding to this
enthusiasm, the Commission conducted a series of allocation hearings, and
on June 27, 1945, allocated the 88 to 108 mc band as the “permanent home”
of FM. Of the 100 channels made available, the first twenty were assigned
to non-commercial operation for educational groups and institutions.¢

By July 1, only three days after the allocations were made, there were
more than 400 applications for new FM stations on file with the FCC and
the Commission had received hundreds of requests for information and
application forms.’

But FM did not attain quickly the large measure of success envisioned
by its enthusiasts. The expansion of standard broadcasting after the war and
the flooding of the market with low-priced AM receiving sets and with
comparatively few FM receivers available—all combined to make it difficult
for FM stations. Many were compelled to leave the air for lack of audience
and advertising revenue.

In 1949, just four years after the FM allocations were made, there were
more than 700 commercial FM stations in operation. By 1956, this number
had dropped to 530 and a large number of these were duplicating AM
services.® By 1958, there had been an increase, and a new wave of enthusi-
asm for FM was sweeping the country.

The following figures show the pattern of decline and growth of commer-
cial FM from 1949 to 1969:°

Pending
Year Grants Deletions Applications Licensed
1949 57 212 65 377
1950 35 169 17 493
1951 15 91 10 534
1952 24 36 9 582
1953 29 79 8 551
1954 27 54 5 529
1955 27 44 6 525
1956 31 37 10 519
1957 40 26 24 519
1958 98 24 57 526
1959 153 19 71 578
1960 165 22 114 700
1961 200 20 97 829



Pending

Year Grants Deletions Applications Licensed
1962 138 39 147 955
1963 42 26 191 1,090
1964 183 18 258 1,141
1965 207 13 233 1,317
1966 197 18 211 1,494
1967 214 7 181 1,638
1968 158 15 210 1,812
1969 101 13 225 1,985

CP’s Total CP’s Total
Year on Air on Air Not on Air Authorized
1949 360 737 128 865
1950 198 691 41 732
1951 115 649 10 659
1952 47 629 19 648
1953 29 580 21 601
1954 24 553 16 569
1955 15 540 12 552
1956 11 530 16 546
1957 11 530 31 560
1958 22 548 86 634
1959 44 622 147 769

1960 41 741 171 912
1961 60 880 203 1,092
1962 57 1,012 179 1,191
1963 30 1,120 87 1,207
1964 40 1,181 190 1,371
1965 26 1,343 222 1,565
1966 21 1,515 229 1,744
1967 70 1,708 243 1,951
1968 38 1,850 244 2,094
1969 33 2,018 163 2,181

Previous Plan for Assigning FM channels. When the FM service was
shifted to its present space in the spectrum (88 to 108 mc), the band of 20
megacycles was divided into 100 channels, each 200 k¢ in width. These
channels were designated by number, from 201 to 300. The lowest 20 were
reserved for noncommercial educational use and the remaining 80 were set
aside for commercial operations. 20 of these 80 commercial channels, in-
terspersed through the FM spectrum from Channel 221 to Channel 296,
were allocated for use by low-power “Class A” stations. The other 60 were
allocated for use by high-powered “Class B” stations.

In 1945, at the time of spectrum shift, the Commission put into effect a
tentative table of assignments, under which particular “Class B FM chan-
nels were assigned to particular cities. In August, 1958, however, the Com-
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mission abandoned this plan of assignment and deleted the FM table.!® It
then followed the practice of making FM assignments on the same basis as
it made AM assignments—grants were made at any location if applicants
could show that they were legally, technically and financially qualified, and
that their proposed operations were in accordance with the Rules and would
not cause objectionable interference to existing co-channel or adjacent-
channel stations.

Revision of FM Broadcast Rules. The sudden and rapid growth of FM
which followed caused the Commission to reassess the merits of this assign-
ment pattern. Accordingly, on July S, 1961, the FCC issued a public notice
discussing the possibility of making basic revisions in the FM Broadcast
Rules.!’ The Commission said that two general questions would be ex-
plored:

(1) whether the system at that time of making station assignments was the one
best suited for the optimum development of the FM broadcast service, or, if not,
what changes should be instituted; (2) how the development and expansion of the
FM service could be achieved without the serious administrative burdens and great
delays inherent in the system then being employed.!?

In a subsequent Report released on August 1, 1962, the Commission
concluded that future FM grants should be made according to a table which
would assign specific FM channels to specific cities, as in television, and
pursuant thereto adopted a schedule of minimum mileage separations to
underlie the construction of such a table.!* On July 30, 1963 the Commis-
sion adopted a final Table of Assignments for future FM stations and which
continues to serve as a basis for the assignment of frequencies and the
establishment of new FM stations.*

In the proceedings leading up to the final Report, the Commission was
pressed to adopt other assignment systems. The largest group of petitioners
urged the Commission to return to a plan under which new or changed FM
assignments were required to provide protection to the 1 mv/m contour of
other existing stations or proposed stations. Under this plan, each station
“would be treated as operating with its actual or proposed facilities—rather
than maximum permissible facilitiecs—and most parties would permit the
use of all available assignment tools, including measurement data, to deter-
mine the location of relevant service contours.!*

Some of the petitioners wanted to make the protection of 1 mv/m con-
tours absolute. Still others wished a complete return to the traditional AM
system in which “service gains are weighed against service losses in each
case in order to determine whether a new application should be granted.”
In support of the protected contour system, many parties in the proceeding
favored the use of directional antennas to reduce the required spacing
between stations on the same or adjacent channels.¢

A second group of petitioners, while accepting the principle of a table and
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mileage separations based upon assumed operation with maximum facili-
ties, plead for shorter spacings than those adopted by the Commission. And
some in this group would couple these shorter distances between stations
with a “demand” system rather than a fixed table of assignments—i.c., a
system allowing an applicant to apply for a new FM facility at any place
where the required mileage separations could be met. A few parties objected
to the Zone system as proposed by the Commission and asked for its
elimination or modification.?’

The Commission rejected all these alternative proposals. It contended
that the “protected contour” system was “inherently inefficient from a
strictly engineering point of view,” and that the total area receiving satisfac-
tory service from all stations would be considerably less than under a system
which allows spacings between stations on the basis of assumed operation
with relatively maximum facilities.’* The Commission further expressed
concern that the “protected contour” plan fails to provide for long term
objectives. “As increasing numbers of stations are ‘squeezed-in’ at near
minimum facilities”, said the Commission, “these stations, and nearby sub-
maximum stations, are forever precluded from increasing their height and
power. This is precisely the state of affairs we wish to prevent in an age of
rapidly expanding metropolitan areas.”!®

In its July 30, 1963 Report and Order, the Commission stated further its
basic rationale for adopting the new FM system:

The Table of Assignments and the mileage separations used to construct it reflect
basic engineering and policy judgments as to the future role of FM. In our recent
notice of rule making concerning revision of the AM rules, 13/ we expressed the
view that AM and FM should be regarded as complementary parts of a single aural
service.

It is our belief that FM stations can best fulfill their role within the total aural
service in two ways. First, FM can be used to provide local aural service to com-
munities of moderate size which, for one reason or another, have been unable to
obtain any AM station or which do not receive adequate nighttime local AM
service. For the most part, we have tried to do this job with Class A stations which
have a relatively limited service radius (15 miles at miximum facilities) and are,
therefore, more appropriate for smaller communities than for larger metropolitan
complexes. FM’s second role is more significant. Departing from past practice in the
AM service, where 90% of existing stations operate with one kilowatt power or less,
we have set aside 75% of all commercial FM channels for stations which will be able
to provide interference-free service over relatively wide areas and we have adopted
mileage separations which will allow a large proportion of these stations to achieve
maximum facilities. These decisions reflect our judgment that the wide coverage FM
station is the vehicle by which FM may best be developed as a complementary aural
service to AM. In previous paragraphs we noted four specific areas of need in which
wide coverage FM stations may play vital roles not wholly fulfilled by AM services:
(a) the need to provide service from central city stations to burgeoning suburban

13/ FCC 63-468 [25 RR 1615), May 17, 1963 (Docket No. 15084).
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communities; (b) the need to provide primary aural service to nighttime “white
areas” lying some distance from large communities; (c) the need to provide the best
possible stereophonic transmission over stations which must be spaced on the basis
of assumed monaural services; and (d) the need to provide signals of adequate
strength to serve what is expected to be a substantially increased FM automotive
audience in the future. To these factors may be added a further consideration
pertaining to the nature of the FM service itself. Many of the most successful FM
operations thus far have been stations which have directed their programming
appeal toward minority and specialized audiences. We believe that in order to
compete successfully in larger metropolitan areas with television and long estab-
lished AM operations, many FM stations will find it desirable to continue to provide
alternative program choices in this manner. Except in the most concentrated centers
of population, this type of operation cannot achieve maximum success without a
relatively extensive service area. A station providing interference-free coverage for
a radius of only ten or fifteen miles is seldom able to provide service to enough
people interested in limited appeal programming to survive. We believe that a wider
base of economic support is necessary for such operations which, for the most part,
fulfill needs not served by AM facilities.2®

Zones. Under the plan adopted for purposes of allocation and assign-
ments of FM channels, the FCC divided the United States into three zones.
Zone 1 consists of most of the United States. Zone 1-A includes Puerto
Rico, the Virgin Islands and that portion of the State of California which
is located south of the 40th parallel. Zone II covers Alaska, Hawaii, and the
rest of the United States not located in either Zone I or Zone I-A.

Classes and Service Requirements of FM Stations. The Rules classify
commercial FM stations into A, B and C groups. The A group consists of
those designed to render service to a relatively small community, city, or
town, and the surrounding rural area. Such stations may not operate with
less than 100 watts nor more than 3 kilowatts effective radiated power and
their antennas must not exceed 300 feet above average terrain.?!

The following frequencies are designated as Class A channels and are
assigned for use by Class A stations:??

Frequency Channel No. Frequency Channel No.
92.1 221 110.1 261
92.7 224 100.9 265
93.5 228 101.7 269
94.3 232 102.3 272
95.3 237 103.1 276
95.9 240 103.9 280
96.7 244 104.9 285
97.7 249 105.5 288
98.3 252 106.3 292
99.3 257 107.1 296
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Class B-C channels and Class B and C stations. Except for the channels
listed above, all FM channels from 222 through 300 (92.3 through 107.9
Mc/s) are classified as Class B-C channels, and, except for restrictions
applicable to Alaska and Hawaii (to be discussed later), are assigned for use
in Zones I and I-A by class B stations only, and for use in Zone II by Class
C stations only. There are no Class C stations in Zones I or I-A and no Class
B stations in Zone I1.2?

A Class B Station is one which operates on a Class B-C channel in Zone
I or Zone I-A, and is designed to render service to a sizeable community,
city, or town, or to the principal city or cities of an urbanized area, and its
environs.?* The Commission Rules provide that such stations licensed after
September 10, 1962, must not operate with less than 5 kw nor more than
50 kw effective radio power and with an antenna height of not more than
500 feet above average terrain. Antenna heights may exceed this figure
provided the effective radiated power is reduced to an amount less than the
normal minimum specified and is calculated in accordance with curves set
forth in Figure 3 of Section 73.333 of the Rules.?* In Puerto Rico, antenna
heights up to 2,000 feet above average terrain may be used with effective
radiated powers permitted up to 25 kw. The Rules say, however, that higher
antennas may be authorized provided the transmitting power is reduced so
that the station’s 1 mv/m contour will be no further from the station’s
transmitter than it would be if power of 25 kw and antenna height of 2,000
feet were being employed. For powers above 25 kw (up to 50 kw) no
antenna heights are authorized which result in greater coverage than that
which can be obtained with the normal specifications for power and an-
tenna.?¢

A Class C station is a station which operates on a Class B-C channel in
Zone 11, and is designed to render service to a community, city, or town,
and large surrounding area. Such stations, if authorized after September 10,
1962, may not operate with less than 25 kw nor more than 100 kw effective
radiated power and their coverage may not exceed that which can be
obtained from 100 kw and an antenna height of 2,000 feet above average
terrain. As with Class B stations, the length of the antenna may exceed the
standard maximum, provided it is compensated for by appropriate reduc-
tion of power.?’

FM Applications Must Comply with the Table of Assignments. Section
73.202b of the Rules contains a list of the cities throughout the United
States with the particular commercial FM channels assigned to each city.?®
Applications for such stations will be accepted for filing by the FCC in the
48 coterminous states only on the channels set forth in the Table of Assign-
ments and only in communities recited therein. There is one exception. An
application to construct a station in a town or city not listed in the Table
may be filed if the channel requested is Class A and the place is located
within ten miles of a listed community. Or if a channel B/C is sought the
place must be within fifteen miles of the listed community. These rules apply
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provided no other channel in the listed community has been similarly
assigned to another community and provided that the unlisted community
has not already removed a channel from any other listed community.?®
Applications which do not comply with these requirements will not be
considered by the Commission.?®

Any change in the Table requires the filing of a formal petition with a
showing that the proposal will comply with mileage separation require-
ments and that the public interest will be served. Since the Table was
established in 1963 it has been amended many times, and as of June, 1969
a sizeable number of petitions requesting additional changes were on file
awaiting action of the Commission.*!

International Agreements and Other Restrictions on Use of Channels.

All authorizations for FM stations are subject to the provisions of any
agreements the United States may have with Canada concerning FM as-
signments. Section 73.204 states that the “Commission may decide after
consultation with Canada that an application should not be granted; or if,
pursuant to an agreement providing for timely objection after grant, Canada
files such objection, the Commission may on its own motion set aside the
grant pending consideration.”*? In such case, the Commission gives notice
of such action.

The frequency 89.1 Mc/s (channel 206) was formerly reserved in the
New York area for the use of the United Nations “with the equivalent of
an antenna height of 500 feet above average terrain and effective radiated
power of 20 kw.>* However, recently New York University and Fairleigh
Dickinson University have been granted a share time assignment on this
frequency (17 RR 2d 104).

Furthermore, in Alaska, the frequency band 88-100 Mc/s has been al-
located exclusively to Government radio services and the so-called non-
Government fixed services and none of these channels are available in that
state for FM assignments. Likewise, the frequency band 98-108 Mc/s is
allocated for non-broadcast use in Hawaii and none of the frequencies in
that range may be assigned there for FM broadcast stations.*

Minimum Mileage Separations. Petitions to amend the Table of As-
signments will be dismissed and no application for a new Commercial FM
station, for a change of an existing station, or increase in antenna height or
effective radiated power, or change in location of an existing station will be
accepted by the FCC for filing if the proposal does not comply with the
prescribed mileage separations as set forth in the table below. Proposed
stations of the respective classes shown in the left-hand column of the Table
must be located no less than the specified distances from existing co-channel
stations and first adjacent-channel stations (200 kc¢/s removed) and second
and third adjacent-channel stations (400 and 600 kc/s removed), which
distances are shown in the right-hand columns of the table. The Rules state
that these prescribed separations apply regardless of which class station is
the new one being proposed (e.g., the spacing required between a new Class

133



A station and an existing one of the C class is the same as it would be
between a new Class C station and an existing A one). The Rules further
state that the separation requirements between Class B and Class C stations
apply only across zone lines.**

Class of Station and Frequency Separation (kc/s)

“Class of station Class A Class B Class C
Co-ch'l 200 | 400 | | 600 c° ch| 200 | 400 ke/s |Co-ch
ke/s kc/s kc s |ke/s |ke/s 600 | ‘200 200 600
o | .
Acceiiiiii. : 65140]15 15'—'65‘4o*4o|—105 65 | 65
B 150 | 65 | 40 | 40 | 170 | 135| 65 | 65
Gt .. | 180|150 65 | 65

Note: Stations or assignments separated in frequency by 10.6 or 10.8 Mc/s (53 or
54 channels) will not be authorized unless they conform to the following separation

table:
Class of Stations Required spacing
in miles
AMOA. .. ... 5
BtoA. . ... ... ... ... 10
BtoB.. ... .. ... .. . . 15
CtoA. .. . ... . . 20
CtoB.. ... ... ... .. 25
CtoC.... ... i, 30

*Educational FM stations are discussed later in this chapter.

Stations which are separated from other stations on the same channel or
on adjacent channels less than the specified distances specified above may
apply for changes in their facilities provided the requested changes conform
to the requirements set forth in Section 73.213(a) of the Rules:

Section 73.213(b) states that stations already authorized to use facilities
in excess of those specified above are allowed to continue to operate with
such facilities. Greater facilities (up to the maximum specified for a particu-
lar class station) may be used if, by use of a directional antenna, radiation
in any direction in which a short separation exists is reduced to no more
than that permitted by the preceding table.>¢

Duplication of FM and AM Programming. Licensees of FM stations in
cities of over 100,000 population may devote no more than 50 per cent of
the average FM broadcast week to programs duplicated from an AM station
owned by the same licensee in the same local area. Duplication is defined
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by the Commission to mean “simultaneous broadcasting of a particular
program over both the AM and FM station or the broadcast of a particular
FM program within 24 hours before or after the identical program is broad-
cast over the AM station.”*’

This rule was adopted by the Commission in August, 1964.** By various
orders, however, the time was extended and the rule did not become effective
until March 31, 1966.3° Sometimes before the rule was established, the Com-
mission had expressed the opinion that the time had come “to move signifi-
cantly toward the day when AM and FM stations can be regarded as compo-
nent parts of a total aural service. We believe that the ultimate role of FM
broadcasting is to supplement the aural service provided by AM stations and
that, eventually, there must be an elimination of FM stations which are no
more than adjuncts to AM facilities in the same community . . .””*°

It goes without saying that when the Commission announced that it
proposed to require separate programming it caused a great stir among AM
licensees who were duplicating their programs via FM facilities. In fact, as
the Commission pointed out, in the early sixties almost half of the FM
stations reported no revenues and were “presumably” duplicating the pro-
grams of AM stations 100 per cent of the time.*’ The wave of reaction
which resulted no doubt had much to do with the Commission’s providing
for waivers of the rule where the “public interest” seemed to justify. And
so, paragraph (c) of Section 73.242 was adopted and currently is in effect.
It reads:

Upon a substantial showing that continued program duplication over a particular
station would better serve the public interest than immediate non-duplication, a
licensee may be granted a temporary exemption from the requirements of paragraph
(a) of this section. Requests for such exemption must be submitted to the Commis-
sion, accompanied by supporting data, at least 6 months prior to the time the
non-duplication requirement of paragraph (a) of this section is to become effective
as to a particular station. Such exemption, if granted, will ordinarily run to the end
of the station’s current license period, or if granted near the end of the license period,
for some other reasonable period not to exceed 3 years.*?

Following the adoption of the rule, a sizeable number of AM licensees
requested waivers. Some were granted, but in most cases the petitions were
denied. It is clear that a heavy burden of proof is required by the FCC to
justify the granting of such waivers.

Subsidiary Communications Authorizations. On March 22, 1955, the
Commission adopted rules providing for the issuance of Subsidiary Com-
munications Authorizations (SCA's) to FM broadcasters. These authoriza-
tions made it possible for the FM stations to present specialized programs
consisting of news, music, time, weather, and other similar program categor-
ies, and were designed to serve business establishments and bolster station
revenue.*?
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Originally, FM stations were allowed to conduct these subsidiary opera-
tions on a “multiplex” basis at any time, or temporarily on a “simplex” basis
providing they were transmitted outside regular broadcasting hours. When
programs are “multiplexed”, they cannot be heard on ordinary FM receiv-
ers since they are sent on subchannels simultaneously with regular programs
on the main channel.

When the programs are “simplexed”, they can be heard on standard FM
receivers because they are transmitted on the same carrier frequency used
for broadcasting. Special receivers sold or leased to commercial subscribers
eliminate or amplify certain portions of the programs (usually the spoken
words) by means of an inaudible supersonic (beep) signal.**

When simplex operation was authorized in 1955, the Commission em-
phasized that it was for a year only because of the unavailability of multiplex
equipment and that, to protect the FM broadcast service, it would be
necessary ultimately for all these subsidiary operations to be conducted on
a multiplex basis only.**

Authority to carry on simplex transmissions was extended for a year, but
by July 1, 1957, multiplex equipment was available in sufficient quantities
and since that time no further simplex operations have been authorized. The
Commission, however, granted stations additional time to convert from
simplex to multiplex equipment. As of July 30, 1958, 82 FM stations held
SCA authorizations for multiplex operation.*¢

The Contest Over Simplex Operations. Station WFMF in Chicago con-
tested the validity of the Commission’s rules governing the SCA service
insofar as they excluded such operation on a simplex basis. On appeal, the
Commission contended that functional programming consisting of the pre-
sentation of a highly specialized program format with the deletion of adver-
tising from the subscribers’ receivers, and the exaction of a charge for these
services, was “point-to-point” communication and not broadcasting within
the meaning of Section 3(0) of the Communications Act.*” The Court of
Appeals, however, held otherwise. The court in part said:

. . . Broadcasting remains broadcasting even though a segment of those capable
of receiving the broadcast signal are equipped to delete a portion of that signal . . .
Petitioner, for example, has acquired a high degree of popularity with the Chicago
free listening audience. Moreover, it receives substantial and growing revenues from
advertisers specifically desiring to reach that audience. In this light, a finding that
the programming of petitioner and broadcasters comparably situated is not directed
to, and intended to be received by the public is clearly erroneous. Transmitted with
the intent contemplated by Section 3(0), such programming therefore has the requi-
site attributes of broadcasting.**

Judge Danaher wrote a dissenting opinion. He stated that WFMF and the

entire radio industry were on notice that the Commission would authorize
only “multiplex” transmission by which there might be simultaneous send-
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ing of two or more signals within a single channel. “The Commission,” he
said, “made it abundantly clear that an FM broadcast band, already al-
located to a particular area in the public interest, was not to be converted
in large degree to commercial or industrial operations where the sub-
scribers, and not the public, would control the receiving sets, decide when
they should operate, at what volume, and what portions of what programs
were to be deleted.*®

He further declared that the Commission had decided as a matter of
policy, “that FM bands were to be used for the purpose for which they had
been allocated, and that functional music operations might be authorized on
those FM bands only in a manner subsidiary to the main broadcasting
service from which the licensee was to draw its financial sustenance. Its
policy was evolved in the public interest, and was designed to achieve a far
more effective use of the allocated FM frequencies, with greater opportunity
to more licensees to achieve economically feasible FM broadcasting . .. The
Commission simply decided that the specialized simplex service was not to
be permitted to pre-empt the valuable spectrum space allocated to FM
frequencies intended to be devoted to broadcasting. This was a public
interest determination required to be made by law. Thus the Commission’s
rule-making was entirely within the Commission’s competence.”*°

The Commission filed a petition for rehearing which was denied by the
full court on January 16, 1959.%! An appeal was taken by the Commission
to the U.S. Supreme Court. But on October 12, 1959 the Supreme Court
refused to review the case, thereby, in effect, sustaining the lower court’s
ruling that the FCC’s regulation requiring all SCA operations of FM stations
to use multiplexing was illegal.*?

On July 2, 1958, the Commission issued a Notice of Inquiry soliciting
comments from the public on a number of questions relating to the feasibil-
ity of and the extent to which subsidiary FM communications should be
authorized.’® On March 11, 1959, the Commission enlarged the scope of
the inquiry to afford interested parties an opportunity to submit further data
and opinions directed specifically to the matter of stereophonic program-
ming on a multiplex basis. Comments were requested with respect to the
following questions:**

(a) Should stereophonic broadcasting by FM broadcast stations on a multiplex
basis be permitted on a regular basis, and, if so, should such broadcasting take the
form of a broadcast service to the general public, or should it be available only on
a subscription basis under Subsidiary Communications Authorizations, or both?

(b) What quality and performance standards, if any, should be applied to a multi-
plex sub-channel used for stereophonic broadcasting?

(c) Should a specific sub-carrier frequency or frequencies be allocated for stereo-
phonic broadcasting?

(d) Should the quality and performance standards applicable to the main channel
be further relaxed, beyond the point already permitted for SCA operations, to
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accommodate stereophonic broadcasting and, if so, to what extent?

(e) What transmission standards regarding cross-talk between the main channel
and stereophonic sub-channel should be adopted?

(f) Should FM broadcast stations engaging in stereophonic broadcasting be re-
quired to use a compatible system which allows listeners tuned only to the main
channel to hear an aurally balanced program?

The March 11, 1959 Notice specified that statements should be filed on or
before June 10, 1959. On June 3, 1959, however, the Commission extended
the date to December 11, 1959. Subsequently, the date for filing comments
was further extended to March 15, 1960.%%

The outcome of all this was that on May 9, 1960, the Commission issued
a report and order amending its rules to enlarge the scope of multiplex
subcarrier operations by FM stations, but refused to permit transmissions
unrelated to broadcasting.**

About a year later, it amended its rules to permit FM stations to transmit
stereophonic programs on a multiplex basis. A number of systems proposed
were rejected by the Commission—some because “of inferior frequency
response and stereo separation together with excessive cross-talk and high
stereo subchannel noise characteristics,” another because of “its inability to
handle orchestral dynamics in a manner that will produce an acceptable
subjective stereophonic effect,” and still another because of its “detrimental
effect on the monophonic listener.” The system adopted (identified as Sys-
tem 4-4A) said the Commission, “would have negligible effect on the mono-
phonic listener”, would involve less cost, would be comparatively free
from distortion, and ‘“‘its use would not ipso facto displace SCA opera-
tion.*’

Termination of “Simplex” Transmissions. The rationale, as stated by
the Commission in its original order, calling for a cessation of “simplex”
operation was that such transmissions were non-broadcast in character. As
previously mentioned, the courts held such an order and regulation to be
invalid on this ground. On March 29, 1963, the Commission proposed, once
again, to eliminate “simplexing”, but on different grounds than those found
to be objectionable by the Court of Appeals. The Commission said that the
simplex operator, because of contractual arrangements with subscribers,
was inhibited from providing programming which would meet the varied
and changing needs of the public, that subscriber orientation in program-
ming tended toward abdication of licensee control, that the FM broadcast-
ing industry no longer needed “simplexing” as an economic crutch and that
multiplex operators suffered an unfair competitive disadvantage because of
less service area and higher costs of receiving equipment.*®

With few exceptions, all parties filing comments in the proceeding en-
dorsed or accepted in principle the proposed elimination of “simplex’’ oper-
ations. WFMF in Chicago, however, again vigorously objected. But again,
though for different reasons, the Commission issued an order requiring
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WFMF and a few other stations engaged in “simplex transmissions” to
terminate the practice.*’

SCA Regulations. Section 73.293 of the present Rules states that per-
missible uses of Subsidiary Communications Authorizations must fall
within one or both of the following categories:

(1) Transmission of programs which are of a broadcast nature but which are of
interest primarily to limited segments of the public wishing to subscribe thereto.
Illustrative services include: background music; storecasting; detailed weather fore-
casting; special time signals; and other material of a broadcast nature expressly
designed and intended for business, professional, educational, religious, trade, labor,
agricultural or other groups engaged in any lawful activity.

(2) Transmission of signals which are directly related to operation of FM broad-
cast stations; for example: relaying of broadcast material to other FM and standard
broadcast stations; remote cueing and order circuits; remote control telemetering
functions associated with authorized STL operation, and similar uses.¢°

It is further provided in this section that applications for SCA’s must be
submitted on FCC Form 318, and that each application shall specify the
particular purposes for which the facility is to be used. There are no restric-
tions as to time when SCA operations shall be conducted, so long as the
programming on the main channel is broadcast simultaneously.s

Section 73.295 has a number of provisions which should be noted:

(a) Operations conducted under an SCA must conform to the uses as proposed
in applications which are granted by the Commission and licensees may not engage
in other activities without prior FCC permission.

(b) Superaudible and subaudible tones and pulses may, when authorized by the
FCC, be used by SCA holders to activate and deactivate subscribers’ multiplex
receivers, but the use of these or any other control techniques to delete main channel
material is prohibited.

(c) Inall arrangements with outside parties, SCA holders must retain control over
all material transmitted over the station’s facilities, with the right to reject any
material which it deems inappropriate or undesirable. Any sub-channel leasing
agreements must be reduced to writing and filed with the Commission within thirty
days from the time of execution.

(d) Logging, announcement and other detailed requirements pertaining to broad-
casting on main FM channels (as in Sections 73.282, 283, 284, 287, 288 and 289)
are not applicable to material transmitted on sub-carrier frequencies.

(e) However, to the extent that SCA circuits transmit programs, each licensee or
permittee must maintain a daily program log in which a general description of the
programs shall be entered once during each broadcast day. In the event of a change
in the general programming, an entry must be made describing the change and
indicating the time it occurred.

(f) A daily operating log must be maintained in which the following entries are
required (subcarrier interruptions of five minutes or less excluded): times when
subcarrier generator is turned on and off; and times when modulation is applied to
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and removed from the subcarrier; and a notation describing the results obtained in
determining the frequency of each SCA subcarrier.¢?

Daily checks must be made to make sure that the operation on a subchan-
nel does not deviate more than 500 cycles per second from the frequency
authorized by the Commission and operations must comply with the techni-
cal standards which are specifically set forth in Section 73.319 of the
Rules.?

Stereophonic broadcasting. Section 73.332 prescribes in detail the
transmission standards for stereophonic broadcasting. As provided in Sec-
tion 73.297, any FM station may, without further authority, transmit such
programming in accordance with these standards, provided, however, that
the Commission and the Engineer and Charge of the radio district in which
the station is located is notified within ten days of the installation of equip-
ment to be used (type-accepted) and the commencement of stereophonic
programming. The Rules further state that daily checks must be made to
insure that the pilot subcarrier frequency is kept at all times within the
prescribed two cycle per second tolerance.®*

Non-Commercial Educational FM. The Commission has established a
special class of FM stations—Non-Commercial Educational FM broadcast
stations. As previously indicated, the frequencies set aside for these stations
include those between 88 and 92 megacycles. These twenty channels are
assigned for educational use and commercial interests may not apply for
them.

As pointed out in Chapter 3, when Congress was considering legislation
to establish the FCC, there was a great deal of public support for a require-
ment that all broadcasting stations set aside substantial portions of broad-
casting time for educational and cultural programs. This proposal was not
adopted, but Congress did pass Section 307(c) of the Communications Act
directing the Commission to make a study of it.¢*

Pursuant to this legislative mandate, the Commission conducted a hear-
ing on the matter and invited educators and other interested parties to
testify. Among the educational witnesses who testified in that 1935 pro-
ceeding was Dr. H. L. Ewbank of the University of Wisconsin. He urged
the FCC to earmark a number of broadcasting channels to provide for
non-commercial stations and that these be reserved for qualified educa-
tional agencies.*¢

This proposal was revived ten years later when the Commission con-
ducted hearings on the allocation of frequencies above 25 megacycles to
which reference was made earlier in this chapter. Educators representing
such national organizations as the National Educational Association and
the American Council on Education urged the Commission to reserve
channels for educational FM broadcasting.*” Accordingly, as pointed out
above, on June 27, 1945, the Commission reserved 20 of the 100 FM
channels (88 to 92 megacycles) for this purpose and in 1946 promulgated
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special rules governing the operation of stations on these channels.**

Progress Since 1944. In September, 1944, one institution of higher
learning, the University of Illinois, was operating an FM station. At that
time, construction permits had been granted to the Universities of lowa,
Kentucky and Southern California but the stations were not yet on the air.
As of the same date, public school systems in Chicago, New York, San
Francisco, and Cleveland were operating FM stations.**

With the assignment of special channels for education in 1945, the inter-
est of educators was stimulated. The U.S. Office of Education was especially
helpful in disseminating information regarding the availability of FM chan-
nels for education and urged schools to take advantage of the new oppor-
tunity.”®

By December, 1945, more than 40 educational institutions had filed
applications for new educational FM stations. Four years later, 58 such
stations had been authorized.

Since that time, though the growth of educational FM has not been rapid,
it has been steady as shown by the following figures:”*

Pending

Year Grants Deletions Applications Licensed
1949 18 7 9 31
1950 25 4 3 61
1951 19 6 2 82
1952 12 2 2 91
1953 13 1 3 106
1954 9 2 1 117
1955 7 3 1 121
1956 13 4 5 126
1957 17 5 2 135
1958 11 3 6 144
1959 16 8 2 150
1960 20 4 11 161
1961 21 3 4 176
1962 11 1 12 192
1963 30 1 4 213
1964 20 1 11 231
1965 17 2 12 259
1966 32 2 19" 281
1967 44 - 17 303
1968 40 6 18 335

CP’s Total Total
Year on Air on Air Not on Air Authorized
1949 3 34 24 58
1950 1 62 20 82
1951 1 83 12 95
1952 1 92 12 104
1953 0 106 10 116
1954 0 117 6 123
1955 3 124 3 127
1956 0 126 10 136
1957 0 135 13 148
1958 3 147 10 157
1959 4 154 11 165
1960 4 165 16 181

141



CP’s Total Total

Year on Air on Air Not on Air Authorized
1961 10 186 13 199
1962 9 201 8 209
1963 8 221 17 238
1964 12 243 14 257
1965 3 262 10 272
1966 10 291 11 302
1967 15 318 26 344
1968 13 348 30 378

Eligibility and Program Requirements. As provided in Section 73.501
of the Commission rules, the following channels are available for non-
commercial educational FM broadcasting:”?

Frequency (mc) Channel No. Frequency (mc) Channel No.
88.1 201 90.1 211
88.3 202 90.3 212
88.5 203 90.5 213
88.7 204 90.7 214
88.9 205 90.9 215
89.1 206 91.1 216
89.3 207 91.3 217
89.5 208 91.5 218
89.7 209 91.7 190
89.9 210 91.9 220

Only non-profit educational organizations are eligible to apply for li-
censes to operate these educational FM stations. In determining eligibility
of publicly supported educational organizations, the Commission takes into
account whether they are accredited by their respective state departments
of education. With respect to privately controlled educational organizations
or institutions, their rating by regional and national accrediting associations
is considered as a factor in determining eligibility. While the rules do not
bar the holding of licenses by educational organizations without accredita-
tion, they do place a heavier burden of proof on them to show that they are
truly educational in character and have the resources and qualifications to
operate an educational station in the public interest.”?

The applicants for these educational FM stations must show that they will
be used for the advancement of educational programs. The rules provide
that the facilities may be used to “transmit programs directed to specific
schools in a system or systems for use in connection with regular courses -
as well as routine and administrative material pertaining thereto and may
be used to transmit educational, cultural, and entertainment programs to the
public.””*

At the time FM channels were reserved for education, there was consid-
erable interest in the development of state-wide educational FM networks.
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Wisconsin did establish one which is still in operation today. Others were
planned but did not materialize. In anticipation of network developments,
the Commission provided in Section 3.502 of its Rules that in considering
the assignment of a channel for noncommercial educational FM broadcast-
ing, it would take into account the extent to which an application meets the
requirements of any state-wide plan for such broadcasting, provided the
plan affords fair treatment to public and private educational institutions at
the various levels of learning and is otherwise fair and equitable.” This rule
is still in effect but has had little applicability because plans for statewide
educational FM networks have not developed on as wide a basis as was
expected when the rule was adopted.

Section 73.503 of the rules provides that each educational FM station is
required to furnish a “non-profit and non-commercial broadcast service.”
No sponsored or commercial program may be transmitted and commercial
announcements of any character are prohibited. These educational stations
may transmit the programs of commercial stations. If they do, however, the
rules say that all commercial announcements and references must be de-
leted.”®

A public notice issued by the FCC on March 16, 1960, stating that all
stations must identify on the air the suppliers of free records used in broad-
casts, seemed to conflict with these rules governing noncommercial FM
operations. This March 16 public notice was an interpretation by the FCC
of Section 317 of the Communications Act which requires sponsorship
identification of broadcast programs.”” Under this interpretation, a failure
of the educational FM station to identify the donors of records (those
supplied the station without cost and not those sold), would have been a
violation of Section 317 of the Act. At the same time, such identification
would have contravened the Rules of the FCC against the use of commercial
plugs on this type of station.

This conflict put educational FM broadcasters in the awkward position
of not being able to use free records, and they were compelled to limit their
broadcasts to recordings which they bought.

Subsequent legislation by Congress, however, corrected this situation. As
provided in Section 508 of the Communications Act, stations (both com-
mercial and noncommercial) may use “free” records without being required
to identify the donors.’®

Formerly, programming regulations pertaining to educational FM sta-
tions were amended on May 6, 1970, largely for clarification purposes.
Section 73.503, paragraph (c) and (d) has been added to read as follows:

(c) A noncommercial educational FM broadcast station may broadcast programs
produced by, or at the expense of, or furnished by persons other than the licensee,
if no other consideration than the furnishing of the program and the costs incidental
to its production and broadcast are received by the licensee. The payment of line
charges by another station, network, or someone other than the licensee of a non-
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commercial educational FM broadcast station, or general contributions to the op-
erating costs of a station, shall not be considered as being prohibited by this para-
graph.

(d) Each station shall furnish a non-profit and noncommercial broadcast service.
Noncommercial educational FM broadcast stations are subject to the provisions of
§ 73.289 to the extent that they are applicable to the broadcast of programs pro-
duced by, or at the expense of, or furnished by others; however, no announcements
promoting the sale of a product or service shall be broadcast in connection with any
program.

NOTE 1. Announcements of the producing or furnishing of programs or the provi-
sion of funds for their production may be made no more than twice, at the opening
and at the close of any program. The person or organization furnishing or producing
the program shall be identified by name only, and no mention shall be made of any
product or service with which it may have a connection.

NOTE 2. Announcements of general contributions of a substantial nature which
make possible the broadcast of programs for part, or all, of the day’s schedule may
be made no more than three times during the broadcast day. (See 19RR 2d 1501;
paragraphs (d) and (e) and notes relating thereto of Section 73.503).

As previously pointed out, the number of educational FM stations has
been growing steadily. A factor favorable to this development was the
adoption of a rule by the FCC authorizing these stations to operate with
power of 10 watts or less.”® The equipment and cost requirements for these
stations are comparatively low. Some manufacturers have package deals
which make it possible to secure the basic equipment for such a station at
relatively low costs.

Rules Classifying Stations and Governing Frequency Assignments. In
its first Report and Order issued on August 1, 1962 having to do with
revision of FM broadcast rules, the Commission made a few minor changes
relating to allocation of channels for non-commercial, educational FM
broadcasting. For purposes of assigning frequencies the United States was
divided into the three zones; Zone I, Zone I-A, and Zone 11, having the same
boundaries as those specified for commercial FM.*° New Rules were estab-
lished dividing these stations into the following four classes:*'

(1) Class D—educational stations operating with no more than 10 watts transmit-
ter power output, and eligible for assignment on any of the above listed channels
reserved for education.

(2) Classes A, B, or C—educational stations operating with more than 10 watts
transmitter output, with particular classifications depending on the effective radiated
power and antenna height above average terrain, the zone in which the station’s
transmitter is located and determined on the same basis as prescribed in the rules
covering stations.

The Commission has not as yet prescribed any minimum effective ra-
diated power or antenna height for stations operating on channels reserved
for educational FM broadcasting. However, as will be pointed out later,

144



proposals looking toward action have been made and are likely to be effec-
tuated in the near future.

One basic change in rules governing noncommercial, educzational FM was
made in the August 1, 1962 Report and Order mentioned zbove. Stations
operating on frequencies on the top three reserved channels (218, 219 and
220) are subject to certain mileage-separation restrictions in order to con-
trol the impact of transmissions to and from the bottom three commercial
channels (221A, 222 and 223).** Aside from these restrictions, educational
FM stations are still assigned on the basis of protecting interference within
the 1 mv/m contour of other stations on the reserved channels.**

Proposed Changes. . On November 14, 1966, the Commission issued a
Public Notice of Inquiry in which it stated:

Based on our experience with television allocations and the commercial FM Table
of Assignments, and the need for negotiations with the Canadian Government for
a border agreement for the educational channels, we have tentatively reached the
conclusion that a nationwide Table of Assignments for educational FM stations
would best serve the educational radio needs of the country and would be the most
effective and efficient manner in which the valuable portion of the spectrum may be
utilized. We are, therefore, inviting comments on the proposed manner of making
FM channels available to the various communities and the educational interests of
the country. We are also inviting comments on various tentative criteria to be used
in drafting up an educational FM Table of Assignments . . .%

The Commission further stated that as regards classes of stations, powers
and antenna heights, and minimum station and assignments separations, it
proposed to adopt the same standards as are applicable to commercial FM
stations. Comments, however, were invited as to whether the limits on
facilities and separations should be different.*’

Some skepticism was expressed as to the value of some ten watt FM
operations and questions were raised as to whether they should be restricted
or even continued. After pointing out that, as of September, 1966, there
were 158—slightly more than half—of the educational FM stations operat-
ing with transmitting power of 10 watts or less, the Commission said:

... These stations present certain problems. Operation with such limited power does
not usually represent an efficient use of scarce spectrum space, since coverage is
often limited to a few miles. 3/ In addition, while these stations are often high-
quality operations, presenting programming consistent with the educational purpose
for which the non-commercial educational FM band is designed, in numerous in-
stances it appears that they are really routine light entertainment media, similar to
many commercial radio stations only without commercials. In this respect they
appear to reflect what was in many cases their origin—an attempt to expand and
replace carrier-current “campus radio” operations. In our view, therefore, the time

3/ With an antenna height of 100 ft. a.a.t., and 10 watts ERP, a 10-watt station provides a
1 mv/m signal out to about two miles.
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may well be at hand when proper use of the increasingly crowded educational FM
band requires restrictions on the further authorization and continuance of 10-watt
operations, and comments are invited on the following proposals:

(1) No further authorization of 10-watt stations or other facilities not meeting the
minimum for Class A stations. However, upon a showing of need and public
interest, waivers of this rule may be requested in specific situations.

(2) Existing 10-watt stations may continue to operate on this basis, and will be
included in the Table and protected on the basis of the regular separations
applicable to the class of channel on which they are assigned (Class A or Class
B/C). 4/ However, the 10-watt licensee will be permitted to operate on this
basis only until the end of his present license period, and will then be required
either to propose facilities meeting the minimum for his channel or surrender
his authorization. As in the case of new stations, waiver of the provisions will
be considered in individual cases.

(3) Consideration will be given to rule-making proposals to change the educational
Table of Assignments by deleting one or more 10-watt assignments in favor of
regular assignments elsewhere, and unless a 10 watt licensee indicates that
before the end of his license period he will apply for at least the regular minimum
facilities, his assignment may be deleted effective at the end of the license
period; and if he so indicates and then does not so apply the assignment may
be deleted without further procedings.**

Dates for filing comments in the proceeding were extended a number of
times, the latest one being until May 11, 1967.8” As of June 15, 1970, the
Commission had not taken final action on its proposals. However, in view
of the critical shortage of spectrum space and the increasing pressures on
the Commission to achieve more efficient utilization of FM channels, some
revisions in the rules along the lines proposed appear to be in the offing.

Inquiry Regarding Use of Low Power FM Translator Stations.

Large areas, particularly in the West, are still without satisfactory FM
service. With regard to this need, on February 1, 1967, the Commission
began consideration of the feasibility of using 1 watt FM translators (FCC
Docket 17159) similar to those used in television.** Pursuant to this inquiry,
developmental broadcast authorizations were granted to the China Lake
Community Council, China Lake, California and to Station KPEN in San
Francisco. The China Lake transmitter is located on Laurel Mountain near
Ridgecrest, using a power of 1 watt, began retransmitting a signal from a
distant FM station on April 14, 1967. KPEN received authority to develop
co-channel equipment designed to improve the reception of its signal in
certain shadow areas such as Concord and Walnut Creek, California. It
began operation on April 28, 1967.**

4/ This may not be possible in those cases where the actual spacings of existing 10-watt
stations are well below the proposed minimums. In such cases the 10-watt operation will, of
course, be permitted to continue.
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CHAPTER 9

Television

So swiftly that America has barely awakened to its significance, television
has reached from city to city across the nation. It has brought into millions
of homes the magic of its immediacy and reality—transmissions of sight and
sound combined, with an impact on practically all phases of life.

—DAVID SARNOFF

As carly as June, 1936, the FCC had promulgated rules governing visual
broadcasting but because of the newness of the medium, did not establish
any fixed standards for operations.! Considerable research and experimen-
tation were carried on and by late March, 1939, there were 23 licensed TV
stations authorized to engage in experimental broadcasting.? In the spring
of 1939 and again in 1940, the rules governing television were revised.’ The
1940 revised rules prescribed two classes of television stations:*

(1) “Experimental Research Stations” for the development of the television art
in its technical aspects;

(2) “Experimental Program Stations” for the development and improvement of
program service.

Subsequently, in March, 1941, a formal hearing was initiated by the
Commission to consider the establishment of engineering standards, and to
determine when television broadcasting should be placed upon a commer-
cial basis.*

The outcome of this hearing was the adoption, on April 30, 1941, of rules
and regulations and Standards of Good Engineering Practice governing
commercial and experimental television stations.®

The Commission allocated 18 channels to television, the first nine being
located in the 50 to 186 mc. band, and the second nine in the 186 to 294
mc. band.’

By January, 1942, there were a number of commercial and experimental
television stations licensed to operate.® But the freeze on television con-
struction brought on by the War halted, for the time being, the development
of television for civilian use.®

After the cessation of hostilities, when it became evident that television
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would expand rapidly, the Commission began a long study looking toward
amendment of its rules to provide for a systematic and efficient plan of
allocating frequencies to meet the needs of the growing service. After public
hearings, the Commission adopted a nation-wide allocation table and made
13 channels available for television broadcasting.!® Subsequently, channel
1 was deleted from the television assignments and made available to fixed
and mobile radio services. The Commission then proposed a distribution of
the twelve VHF channels to a total of more than 340 cities in the United
States.!! However, in June and July, 1948, the Commission became con-
cerned that the mileage separations it had proposed for TV stations were
insufficient. Accordingly, it institutued further rule making proceedings and
in September, 1948 declared a temporary freeze on all new television ap-
plications.!?

These hearings continued intermittently until the latter part of 1951. In
April, 1952, the Commission issued its final order in the proceedings, estab-
lishing a new fixed table of television assignments.*?

During the hearings, there were some who urged the Commission not to
adopt a nation-wide table of assignments and permit, as is the case in AM
broadcasting, the assignment of frequencies in terms of community needs
and in accordance with established engineering standards. The Commission
rejected this proposal, stating reasons as follows:

13. The Communications Act of 1934, among other things, establishes as a re-
sponsibility of the Commission the ‘making available to all people of the United
States, an efficient nationwide, radio service,” (Section 1) and the effectuation of the
distribution of radio facilities in such a manner that the result is fair, efficient and
equitable and otherwise in the public interest from the standpoint of the listening
and viewing public of the United States (Section 303 and 307b). Our conclusion that
these standards can best be achieved by the adoption of a Table of Assignments is
based upon three compelling considerations: A Table of Assignments makes for the
most efficient technical use of the relatively limited number of channels available for
the television service. It protects the interests of the public residing in the smaller
cities and rural areas more adequately than any other system for distribution of
service and affords the most effective mechanism for providing for noncommercial
educational television. It permits the elimination of certain procedural disadvan-
tages in connection with the processing of applications which would otherwise
unduly delay the overall availability of television to the people . . .'*

The Commission assigned 70 UHF (Ultra High Frequency) channels
between 470 and 890 megacycles in addition to the 12 VHF (Very High
Frequency) channels between 54 and 216 megacycles which were already
in use. At the same time, the new table of television assignments made
available more than 2000 TV channels in almost 1300 communities
throughout the United States, its territories and possessions.

Also, as a result of an impressive showing by educational organizations
and interests in the TV allocation hearings, the Commission made channel
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assignments in 242 communities for noncommercial educational use, 80 of
which were VHF and 162 UHF. As of the end of the fiscal year 1958, the
FCC had increased the number to 86 VHF and 171 UHF."* Since that time,
as will be explained later, the Commission has revised its table of TV
assignments and many more channels, both educational and commercial,
have been added and are available to a vastly larger number of communities
in the country.

The Early Growth of Commercial Television. Once the Commission
had established the fixed table of assignments, television showed an amaz-
ing growth. By the end of 1958, it was estimated that over 90 percent of
the population was within service range of at least 1 TV station and that over
75 percent were within range of two or more stations. Nearly 50 million TV
sets were in use with more than 80 percent of the homes having one or more
such sets.!¢

As of April 25, 1960, Broadcasting Magazine reported 526 commercial
television stations in operation.!” Of this number, 449 were VHF and 77
UHF. Also, as of the same date, there were 119 applications for new stations
on file and awaiting action of the Commission.!*

While VHF television had advanced rapidly, UHF was having serious
problems. As the Commission said:!®

.. . It is generally recognized, however, that the greatest difficulties are encoun-
tered in achieving successful operation of stations in the UHF band. Since there are
only 12 channels in the VHF bands, it was contemplated in 1952 that extensive use
of the 70 channels in the UHF band would be required to attain a nation-wide TV
service. However, UHF stations have had great difficulty in getting established and
in competing with VHF stations. The head start by the VHF system, the present
disparity in performance between UHF and VHF transmitting and receiving equip-
ment, and the small number of sets in use and being manufactured that are capable
of receiving both UHF and VHF signals are the principal reasons for the difficulties
experienced by UHF stations. Other factors, such as the preference of advertisers
and other program sources for VHF and UHF outlets, have flowed from the principal
reasons and aggravate the UHF difficulties.

The Television Allocations Study Organization (TASO), established in
1957 to study the technical aspects of both VHF and UHF, made its final
report in March, 1959. Much of the report was unfavorable to UHF in its
state of development at that time.

The Report concluded that (1) a UHF signal deteriorates more rapidly
than a VHF signal as the distance from the transmitter increases; (2) a UHF
receiving antenna is less efficient than a comparable VHF antenna; and 3)
a UHF station costs more to operate than a comparable VHF outlet.

Factors favorable to UHF were found to be (1) the signal is almost
impervious to man-made electrical noise and atmospheric interference; (2)
within limits of its signal range, UHF is on a par with VHF when it is
operating over a level, smooth, treeless terrain.2°
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While the TASO study was a comprehensive one, as the report indicated,
there was need for further research. Some experts believed that as more was
learned regarding the propagation characteristics of UHF frequencies and
as sending and receiving equipment was improved, the outlook for UHF
television would become brighter.

In its 1961 budget proposal to Congress, the FCC earmarked two million
dollars for a UHF research program as a follow-up of the TASO study.
Subject to Congressional appropriation, the Commission announced that it
would construct a superpower UHF transmitter in the Manhattan area of
New York, that receivers would be placed throughout the city, and that a
broad scale study over a two-year period would be made to determine the
full capabilities of UHF in terms of both technical operation and program-
ming.!

Congress did appropriate money, as requested, and the FCC initiated the
project. An experimental station was operated for a year on top of the
Empire State Building where all seven VHF stations in New York City have
their transmitting antennas. With 5,000 UHF receivers distributed through-
out an area within a twenty-five mile radius, the FCC made measurements
of signal quality. And in July, 1962, the Commission reported, on the basis
of 800 measurements, that a “passable or better picture” was received from
the UHF station at 77 percent of the locations with an indoor antenna and
at 95 percent of the locations with an outdoor antenna. This, according to
the Report, was almost as good as VHF reception, with 88 and 98 percent
respectively for VHF Station WCBS on Channel Two, and 90 and 97
percent for VHF Station WABC on Channel Seven.*?

One important finding of the Commission was that elaborate outside
antennas were not necessary to get satisfactory UHF reception. Where
VHF programs could be received with indoor antennas so could UHF
programs. Where outdoor antennas were needed for VHF reception, they
were also required for UHF.??

New York City officials were so impressed with the success of the experi-
mental project that they filed an application with the FCC to purchase the
station. The Commission granted the application, and for a purchase price
of $384,000 the City became the owner and regular licensee of the station.?*

On November 1, 1962, Newton H. Minow, then FCC Chairman, speak-
ing at ceremonies in connection with the assignment of the license to New
York City, said:

“[Channel 31’s] success in the most difficult reception area of the country shows
that UHF will work anywhere and paves the way for the growth of commercial and
non-commercial TV.”??

Many other officials, educators and broadcasters attending the ceremo-
nies made similar comments. A consensus of government and non-govern-
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ment engineers who worked on the project indicated agreement with this
view.2¢ The experiment seemed to corroborate closely the conclusions of
TASO—that UHF worked as well as VHF up to about forty miles from the
transmitter. Beyond this, there was deterioration in signal quality, and at
seventy miles UHF reception was virtually nil.?’

The New York experiment generated a new wave of enthusiasm for UHF
television. UHF got its biggest boost, however, from Congress. The Com-
mission, for sometime, had been pressing Congress to pass legislation re-
quiring all TV to be equipped to receive UHF as well as VHF programs. On
July 10, 1962 Congress responded and passed the all-channel TV receiver
law.?* As authorized by this legislation, the Commission prohibited the
shipment in interstate commerce of any TV receiver not equipped for UHF
reception manufactured after April 30, 1964.2° This removed one of the
greatest barriers to UHF growth—the scarcity of receivers and compara-
tively few people able to view the programs.

Advisory Committee on UHF. On March 12, 1963, the Commission
established the Committee for the Full Development of All-Channel Broad-
casting.** The Committee was composed of three groups, one concerned
with equipment and technical rules, another with station operations and
program availability, and the third with consumer information. Among the
members were representatives of the major networks, the Electronic Indus-
tries Association, Maximum Service Telecasters, Committee for Competi-
tive Television, National Association of Broadcasters, National Association

of Educational Broadcasters, and numerous other organizations.
" Shortly thereafter, as a part of its overall plan to foster UHF expansion,
the Commission, on October 24, 1963, proposed a revised allocation plan
for UHF channels which it was expected could add over 400 new channel
assignments to the television table.?!

In February, 1965, the Advisory committee on UHF completed a major
portion of its work and issued a report dealing with all-channel receivers,
UHF antennas and receiving systems, transmitting and studio equipment,
and other aspects of UHF operations. On June 3, thereafter, the Commis-
sion issued a revised table of UHF channel allocations which became effec-
tive July 15, 1965 and March 28, 1966.3? This made available over 1,000
UHF assignments in the continental United States, of which about 500 were
reserved for educational, noncommercial stations. The total was actually
less than the FCC had previously proposed. In its 1965 Annual Report, the
Commission explained the reason for this:

. . . it was decided not to assign commercial channels to cities less than 25,000
population except where a demand has been shown. It was believed that the needs
of these smaller cities may be better served by a new type of “community” TV
station, operating with relatively small facilities. With stations of lesser power, it is
possible to make many more assignments on each channel because they can be
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separated from each other at less distances without undue interference. Since few
stations are now authorized on channels 70 to 83, it was tentatively decided to
reserve these channels for this type of station.

Moreover, with respect to channels 14 through 69, the plan is by no means a
saturated one. In many parts of the country it will be possible to make further
assignments on these channels where needed. By means of the electronic computer,
the Commission will be constantly informed as to remaining availabilities so as to
maintain a fair and equitable distribution of assignments among the various States
and communities.*?

Various proposals regarding use of these channels (70-83) had been made.
It was suggested that some might be used for high-powered educational and
commercial stations in places where critical needs could not be met by
assignment of channels below 70. Also the land mobile services have been
pressing for additional spectrum space for a number of years and had
suggested the use of these channels for their activities. And, as pointed out
in Chapter Six, page 108, the Commission had proposed to allocate in large
cities some channels in the UHF band to these mobile services. Much lower
channels, however, had been proposed.

In May, 1970, the Commission, after long consideration, did issue an
order permitting landmobile stations to share one or two of the seven UHF
channels in the ten largest urban areas, subject to Commission review at the
end of five years (Broadcasting, May 18, 1970, pp. 66-68, and June 185,
1970, pp. 35-36).

In a following order dated May 20, 1970, in Docket No. 18262 (FCC
70-519), the Commission reallocated a portion of the TV spectrum compris-
ing UHF channels 70-83 from the broadcasting service to the land mobile
service. Accordingly, the FCC abandoned these channels for use by educa-
tional institutions and emphasized the importance that educators more fully
develop the 2500-2690 MHz frequency band for Instructional Television
Fixed Service (FCC Docket No. 14744, FCC 70-640, I RR 54:269, 35 Fed.
Reg. 10462). The nature of this instructional TV service is discussed here-
inafter on pages 197-98 in Chapter 11.

The TV Table of Assignments and How It May Be Amended. Section
73.606 of the Rules contains a list of the cities throughout the United States
with the particular TV channels assigned to each city. Those marked with
an asterisk are reserved for education.?

Only channels which are listed in the Table of Assignments may be
applied for. To make any changes in this table requires the filing of a formal
petition with the Commission and a showing that the proposed changes
will comply with the requirement for mileage separation of stations oper-
ating on the same or adjacent channels and that the public interest will be
served.

As provided and graphically described in Section 73.609 of the Rules, the
country is divided into three zones. For stations operating on the same
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channels, or co-channel stations as they are called, the minimum mileage
separations in the various zones are as follows.**

Zone Channels 2-13 Channels 14-83
I 170 miles 155 miles
II 190 miles 177 miles
I11 220 miles 205 miles

For stations operating on adjacent channels, the minimum mileage sepa-
rations for all zones are:*¢

Channels 2-13 Channels 14-83

60 miles 55 miles

Since the TV Table of Assignments was established many petitions to
make channel changes have been filed with the FCC. Some have been
granted while others have been denied, the action of the Commission de-
pending upon the facts of each case and whether the public interest seemed
to justify the proposed change. For information on all changes in the Televi-
sion Table of Assignments approved by the FCC since the table was adopted
in 1952, 1 RR 53:1341-1362 should be consulted.

Non-Commercial Educational Television. In the post-war television
hearings, to which reference has been made above, educators made an
impressive showing regarding the possibilities of using television for educa-
tional purposes. More than 70 witnesses appeared before the Commission
and urged that TV channels be reserved for the exclusive use of education.
More than 800 colleges, universities, state boards of education, school
systems, and public service agencies submitted written statements urging
the Commission to make the reservations. Distinguished professors pointed
out how television could be used to extend the services of educational
institutions in the sciences, arts, humanities, vocational education and other
important areas of learning. As the Joint Council on Educational Television
has pointed out, mayors, parent teacher groups, chambers of commerce,
libraries, art associations, newspapers, civic groups, municipal boards, cler-
gymen, prominent members of Congress, men representing both of the
major political parties, and others either testified or submitted written state-
ments in behalf of these educational TV assignments.*’

The Joint Council and a host of educational organizations including the
American Council on Education, the National Education Association, the
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National Association of Land-Grant Colleges and Universities, the Na-
tional Association of Broadcasters, the Council of Chief State School Offi-
cers joined in the crusade. The result of these joint efforts, as already pointed
out, was the reservation of 242 channels (the number now is more than 600
VHF and UHF) for the exclusive use of education with each state receiving
a large number of assignments.

The reservation of these channels parallels in a striking way the passage
of the Morrill Act in 1859. This Act made available large areas of land in
the public domain to help establish public colleges. From this has developed
a nation-wide system of land-grant institutions that has become favorably
recognized throughout the world. Similarly, the FCC’s historic act of 1952
setting aside another part of the public domain, the broadcasting spectrum
for educational use has opened up a new and valuable frontier in American
education.?*

Following the FCC’s action in 1952, numerous states held state-wide
meetings to arouse interest in the activation of these reserved channels.
Many committees were organized throughout the country to study the
financial, programming and engineering problems of building educational
stations.

Numerous governors and legislatures took definite steps to investigate the
potentialities of educational television. Numerous foundations including
the Fund for Adult Education, Ford Foundation, Twentieth Century Fund,
Payne Fund, and others were early contributors to the educational TV
movement.

On December 3, 1952, the Fund for Adult Education announced the
formation of the National Citizens Committee on Educational Television
with Milton S. Eisenhower and Marion B. Folsom as co-chairmen. Two
days later, the Fund announced the formation of a National Educational
Television and Radio Center. The purpose of this center, financed with an
original grant of over a million dollars, was to aid in the exchange, circula-
tion, and development of quality films and kinescopes to be used by educa-
tional television stations.*’

In May, 1953, only one of the reserved TV channels had been activated.
By the end of 1954, however, eight educational stations were on the air.
Eight additional stations were in operation by the end of 1955 followed by
five more in 1956, six in 1957, eight in 1958, and seven as of April, 1960.*°
On September 1, 1970, as reported in Broadcasting, there were more than
200 on the air.

With this many educational television stations on the air, and numerous
others under construction or in the advanced planning stage—plus state-
wide networks and others being contemplated—there can be no doubt that
educational TV has reached an advanced stage in its development and may
now be considered firmly rooted in American life.

What the Joint Council on Educational Television said in 1954 is even
more true today:*!
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The stresses and strains of this atomic age have imposed new problems on the
citizen and the society in which he lives. His physical and psychological security is
threatened in a tense and competitive world. Health, home, livelihood, retirement,
social unrest, war—these and many other areas of individual concern make him
eager to secure new and continuing knowledge. As our report shows, educational
stations are now offering a wide variety of informational and instructional programs
designed to help supply this knowledge speedily and effectively.

The American citizen also wants to make the most effective use of his leisure time
and to benefit more fully from the cultural resources and influences so abundant in
this country and other parts of the world. Accordingly, educational television sta-
tions are bringing into his home the reality and beauty of famous museums, art
galleries, educational centers, parks and gardens, and historical sites. Also, they are
making it possible for him to see and hear—on a regular basis—distinguished schol-
arsin the fields of science, philosophy, literature, and so forth, and artists in the fields
of painting, sculpture, music, dance, and drama.

It is clear that educational television has made and is making real progress. There
are problems but these are gradually but surely being overcome. The facts clearly
show that educational television is having a tremendous effect upon the educational
and cultural life of the nation.

Eligibility and Operating Requirements for Educational TV Stations.
Eligibility requirements for educational television stations are essentially
the same as those for educational FM stations. Section 73.621 of the FCC
Rules states that they may be licensed only to non-profit, educational organ-
izations upon a showing that they will be used primarily to serve the educa-
tional needs of the community; for the advancement of educational
programs; and to furnish a non-profit and non-commercial television broad-
cast service. In determining eligibility of public and private educational
institutions to hold licenses, as is the case with educational FM stations, the
factor of accreditation is also taken into account.*?

While the rules that classify the services and prescribe the purposes for
which educational FM and TV were substantially the same, there were a few
differences. Section 73.621 of the Rules pertaining to licensing requirements
and character of service contained some language and provisions which did
not appear in Section 73.503 covering the same subject regarding educa-
tional FM stations. For example, paragraph (a) of Section 73.621 was a bit
more expansive than paragraph (a) of Section 73.503. It read:

(a) Except as provided in paragraph (b) of this section, noncommercial educa-
tional broadcast stations will be licensed only to non-profit educational organiza-
tions upon a showing that the proposed station will be used primarily to serve the
educational needs of the community; for the advancement of educational programs;
and to furnish a non-profit and non-commercial television service.*?

The language of paragraph (d) and (e) of Section 73.621 relating to
educational TV stations did not appear at all in Section 73.503 of the
non-commercial educational FM rules. These paragraphs stated:
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(d) An educational station may not broadcast programs for which a consideration
is received, except programs produced by or at the expense of or furnished by others
than the licensee for which no other consideration than the furnishing of the pro-
gram is received by the licensee. The payment of the charges by another station or
network shall not be considered as being prohibited by this paragraph.

(e) To the extent applicable to programs broadcast by a noncommercial educa-
tional station produced by or at the expense of or furnished by others than the
licensee of said station, the provisions of Section 73.654 relating to announcements
regarding sponsored programs shall be applicable, except that no announcements
(visual or aural) promoting the sale of a product or service shall be transmitted in
connection with any program; provided, however, that where a sponsor’s name or
product appears on the visual image during the course of a simultaneous or rebroad-
cast program, either on the backdrop or in similar form, the portions of the program
showing such information need not be deleted.**

These former rules required some interpretation. They prohibited educa-
tional TV stations from broadcasting any program for which pay is received.
Exceptions to this permitted the broadcast of recorded programs furnished
by others or the use of programs, the costs of producing which are defrayed
by others, provided the programs constituted the only consideration
derived by the station. Also, the rules did not preclude a commercial net-
work or station from paying line charges in connection with the furnishing
of programs to educational TV stations.

In adopting the rules, it was the Commission’s intention that educational
TV stations should not sponsor the sale of goods, and commercial an-
nouncements were prohibited. In order that these stations might carry
outstanding educational programs made available by commercial networks,
the Commission did not require the deletion of visual images or pictorial
material containing the name of the sponsor or his product. Aural commer-
cials, however, in connection with such network programs, were required
to be deleted by the educational TV station.

Business institutions did and have supplied many fine programs on educa-
tional TV stations. Simple identification on the air of the institutions fur-
nishing the programs did not contravene the rules against advertising on
these stations, so long as the design was not to promote the business of the
institution or the sale of its goods. However, the interpretation by the
Commission of Section 317 of Communications Act (to which reference
was made in the preceding chapter), which required stations, both commer-
cial and non-commercial, when using free recordings to identify the com-
mercial distributors, presented somewhat the same dilemma for educational
TV stations that it did for educational FM stations. As previously pointed
out, however, recent legislation by Congress has eliminated the confusion.

Because of some differences in language of the rules pertaining to educa-
tional TV and FM stations, the Commission, on May 6, 1970, adopted an
order clarifying language of the rules and making other changes to comform
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to the regulations of both the educational TV and FM services. Section
73.503, paragraphs (d) and (e) have been added to read:

(d) A noncommercial educational television station may broadcast programs
produced by or at the expense of, or furnished by persons other than the licensee,
if no other consideration than the furnishing of the program and the costs incidental
to its production and broadcast are received by the licensee. The payment of line
charges by another station, network, or someone other than the licensee of a non-
commerical educational television station, or general contributions to the operating
costs of a station, shall not be considered as being prohibited by this paragraph.

(e) Each station shall furnish a non-profit and noncommercial broadcast service.
However, noncommercial educational television stations shall be subject to the
provisions of § 73.654 to the extent that they are applicable to the broadcast of
programs produced by, or at the expense of, or furnished by others, except that no
announcements (visual or aural) promoting the sale of a product or service shall be
broadcast in connection with any program: Provided, however, that where a spon-
sor's name or product appears on the visual image during the course of a simulta-
neous or rebroadcast program either on the backdrop or in similar form, the portions
of the program showing such information need not be deleted.

Announcements of the furnishing or producing of programs may be made no more
than twice, at the opening and at the close of any program. The person or organiza-
tion furnishing or producing the program shall be identified by name only, and no
mention shall be made of any product or service with which it may have a connec-
tion.

Announcements of general contributions of a substantial nature which make
possible the broadcast of programs for part, or all, of the day’s schedule may be made
no more than three times during the broadcast day. (See 19 RR 2d 1501; paragraphs
(d) and (e) and notes related thereto of section 73.621).
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CHAPTER 10

American Broadcasting Overseas*

We here have an obligation to do everything within our power to
strengthen the Voice of America. The voice that reaches out from our shores
must be firm and clear. It must speak the truth in all the basic tongues of
mankind. It must be heard throughout the world. The Voice of America must
play its part in the fulfillment of the prophecy that “nation shall speak peace
unto nation.”—CHARLES R. DENNY**,

International Broadcast Stations

Several international broadcast stations are authorized to operate in the
United States. These stations, as defined by the Rules of the Federal Com-
munications Commission, are those whose transmissions are intended to be
received directly by the general public in foreign countries. Seven discrete
bands of frequencies between 5,950 and 26,100 kilocycles have been al-
located by the FCC for this service.!

Section 73.788 of the FCC Rules provides that these stations “shall
render only an international broadcast service which will reflect the culture
of this country and promote international good will, understanding and
cooperation. Any program solely intended for, and directed to an audience
in the continental United States does not meet the requirements of this
service.”?

FCC Form 309 is used to apply for a construction permit to build one of
these international broadcast stations.® This is followed by the submission
of FCC Form 310 which requires proof that the construction has been
satisfactorily completed and requests a license for operation.*

The Commission has stated that a license will be issued only after the
applicant has satisfactorily shown that:

* Reprint of Chapter 32 in author’s book, National and International Systems of Broadcasting:
Their History, Operation and Control (1969), with permission of publisher, Michigan State
University Press, East Lansing.

**Former FCC Chairman.
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(1) there is a need for the service;

(2) necessary program resources are available;

(3) directive antennas and other technical facilities will be used to deliver max-
imum signals to the “target” area or areas for which the service is designed;’

(4) competent personnel will be used;

(5) the applicant is technically and financially qualified and possesses adequate
facilities to carry forward the service proposed; and finally,

(6) the public interest will be served by the proposed international broadcast
operation.*

Such stations are licensed for unlimited time operation. However, certain
stations receive frequency authorizations four times a year with hours for
operation and target areas specified.” International stations must operate
with not less than fifty kilowatts of power and their signals must have a
strength of at least one hundred and fifty microvolts per meter fifty percent
of the time in the distant target area.®

Assignment of Frequencies. ~Section 73.702 of the Rules says that fre-
quencies in the bands allocated to the international broadcast service will
be assigned to authorized stations for use at certain hours and for transmis-
sion to stated target areas.” Licensees may request the use of specific fre-
quencies for particular hours of operation by filing informal requests in
triplicate with the Commission six months prior to the start of a new
season.!® These requests are honored to the extent that interference and
propagation conditions permit.!?

Not more than one frequency is authorized for use at any one time for
any one program transmission except in instances where a program is
intended for reception in more than one target area and the intended target
areas cannot be served by a single frequency.!?

In 1955, the World Wide Broadcasting Company, the former licensee of
international broadcasting station WRUL,!? petitioned the Commission to
reconsider its prohibition against using more than one frequency for trans-
mitting programs to the same area. The station contended that other na-
tions, particularly Russia, employ multiple frequencies to transmit programs
to the same area causing interference to certain frequencies used by U.S.
international stations, makmg it necessary for the latter to use more than
one to insure reception in a particular area.

The Commission denied the petition on the grounds that such multiple
frequency transmission to the same area is inconsistent with Article XLIII
of the Convention of the International Telecommunications Union which
requires the Commission to limit the number of frequencies and spectrum
space to the minimum necessary to render satisfactory service. The Com-
mission said, however, it would “take appropriate action” to protect the
station from harmful interference caused by foreign stations operating in
violation of international agreements.!*

The Commission has stated that “all specific frequency authorizations
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will be made only on the express understanding that they are subject to
immediate cancellation or change without hearing whenever the Commis-
sion determines that interference or propagation conditions so require and
that each assignment of ‘frequency hours’** for a given season is unique unto
itself and not subject to renewal, with the result that completely new assign-
ments must be secured for the forthcoming season.”**

Section 73.792 of the Rules describes the geographic areas to be served
by an international broadcast station.!” Licensees sending programs to sev-
eral of these areas must specify one as primary, and state the reasons for
the choice, with special reference to the nature and special suitability of the
proposed programming.'*

Commercial Programs Permitted. International broadcast stations are
permitted to carry commercial or sponsored programs provided no more
than the name of the sponsor and the name and general character of the
commodity or service is advertised.

Section 73.788 of the Rules gives several other restrictions on advertising:
(1) a commodity advertised must be one regularly sold or being promoted
for sale on the open market in the foreign area to which the program is
directed; (2) commercial continuity advertising an American utility or ser-
vice to prospective visitors must be particularly directed to such persons in
the foreign countries where they reside and to which the program is di-
rected; and (3) where an international attraction such as a world fair or
resort is being advertised, the oral continuity must be consistent with the
purpose and intent of the provisions in this Section.’®

Operational Requirements. The FCC Rules contain specific require-
ments regarding the equipment and operation of international broadcast
stations. These technical requirements, relating to power, frequency con-
trol, antenna design, auxiliary and alternate main transmitters, changes in
equipment and keeping and preserving logs, are in many ways substantially
the same as those governing other broadcast stations. However, some differ-
ences are necessary because of the service’s special character. For example,
antennas must be so designed and operated that the field intensity of the
signal toward the specific country served will be 3.16 times the average
effective signal from the station.?° Moreover, station identification, program
announcements, and oral continuity must have international significance
and be communicated in a language suitable to the foreign areas for which
the service is primarily intended.?*

Licenses for international broadcast stations are issued for one year
only.?? Unless otherwise directed by the Commission, each renewal applica-
tion must be filed at least ninety days prior to the expiration date of the
license.?* FCC Form 311 is used in applying for the renewal.?* A supple-
mentary statement must also be submitted showing the number of hours the
station has operated on each assigned frequency, listing contract and private
operations separately,?* and reporting reception, interference and conclu-
sions regarding propagation characteristics of assigned frequencies.?*
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The Voice of America (VOA)

THERE are only three private international broadcasting stations operating
in the United States under the regulations discussed above: WINB, Red
Lion, Pennsylvania; WNYW, Scituate, Massachusetts; and KGEI, Bel-
mont, California. The Voice of America, however, an instrument of the
United States Information Agency (USIA), is the official U.S. Government
radio, and, as such, operates a large number of high-power stations beaming
programs to many parts of the world.

Section 305(a) of the Communications Act of 1934 states that radio
stations belonging to and operated by any agency of the United States
Government are not subject to the regulatory powers of the FCC as set forth
in Sections 301 and 303 of the Act.?” The only exception is that government
stations (not including those on government ships beyond the continental
limits of the United States) when transmitting a radio communication or
signal relating to government business must conform to Commission regula-
tions designed to prevent interference with other radio stations and the
rights of others.?*

Accordingly, the President, through delegated authority, assigns the fre-
quencies to the USIA for the Voice of America transmissions. The VOA’s
program policies and pattern of operation are determined by the USIA. The
Director of the Agency reports to the President through the National
Security Council. Since one of the Voice’s chief functions is to report and
interpret to foreign peoples policies and actions of the U.S. Government and
promote national security, its activities are closely coordinated with the
White House, the State Department, the Office of Civil and Defense Mobili-
zation, the military establishment and other government organizations con-
cerned with the country’s position and participation in world affairs.?®

The Voice, with headquarters and central studios in Washington, began
on February 4, 1942. On the first day of its operation, with the Nazis on
the rampage in Europe, a VOA announcer broadcast in German via short-
wave these words: “Daily, at this time, we shall speak to you about America
and the war. The news may be good or bad—we shall tell you the truth.”
This, say the VOA officials, has continued to be the guiding principle of all
programming.>®

After the war, the program services were expanded. Statesmen, educa-
tors, artists, writers, businessmen and laborers were brought before the
microphones to express their ideas about the American way of life and
world affairs in general. News reporting was greatly increased. Other pro-
gram features were added. Since the operation was financed by the Federal
Government and programs had to be approved by officials in Washington,
convenience and economy dictated that headquarters be moved there.
In 1954, the offices and studios were moved into the Health, Education
and Welfare Building. Subsequently, new transmitters were built and
the old ones improved. Overseas program centers were built, and a
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world-wide network of correspondents was established.

The Voice has grown rapidly since 1954 and now has thirty-eight trans-
mitters in the United States and fifty-four abroad, with a combined output
of more than fifteen million watts. Programs are sent via microwave and
telephone lines from Washington to the domestic broadcasting sites where
they are relayed by short-wave to overseas relay stations which in turn boost
them to the intended reception areas. The VOA operates transmitters in
Greenville, North Carolina; Marathon, Florida; Dixon and Delano, Cali-
fornia; and Bethany, Ohio. The Greenville operation is said to be the world’s
largest broadcasting facility, having an output of almost five million watts,
equal to the transmitting power of nearly one hundred of the largest com-
mercial stations in the United States.

The overseas establishment of the Voice includes transmitting installa-
tions at Woofferton, England; Munich, Germany; Tangier, Morocco; Thes-
saloniki and Rhodes, Greece; Okinawa; the island of Luzon in the Philip-
pines; Colombo, Ceylon; Monrovia, Liberia; and Hue, Vietnam. New trans-
mitters are being built in northern Thailand, northern Greece and the
Philippines.

In addition to the overseas booster stations, there are more than five
thousand foreign-owned and operated stations in many parts of the world
that carry programs produced and supplied by the Voice. In fact, about
thirteen thousand hours of its programs are carried each week by these
stations.?’

The VOA now broadcasts more than eight hundred and fifty hours
weekly in thirty-seven languages to an overseas audience estimated in the
tens of millions.?? The programs are varied, with about fifty percent devoted
to up-to-the-minute news and commentaries on current developments
throughout the world.

In addition to the straight news, the Voice prepares and broadcasts many
commentaries, analyzing and interpreting important national and interna-
tional events. In preparing these commentaries, it has access to a wide
variety of informational services, including the White House, the State
Department, other government agencies, the commercial news services and
its own reporters.

The VOA'’s charter states the following guiding principles for news analy-
sis and reporting:

1. VOA will establish itself as a consistently reliable and authoritative source of
news. VOA news will be accurate, objective and comprehensive.

2. VOA will represent America, not any single segment of American society. It
will therefore present a balanced and comprehensive projection of significant Ameri-
can thought and institutions.

3. As an official radio, VOA will present policies of the United States clearly and
effectively. VOA will also present responsible discussion on these policies.’?
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Another important component of Voice programs is music. A brochure
published by the VOA contains the following discussion of its musical
broadcasts:

Music, considered as the greatest common denominator in attracting and holding
a radio audience, occupies an important place in VOA programming. Music is one
of the few genuine American products which can be offered to foreign listeners first
hand. Music is not thought of solely in terms of entertainment but also as an
important means of conveying a message, telling a story. The Voice has created
programs that cut across historical, educational, cultural and religious lines. For
example, by projecting a series of programs called Music in Our Schools, VOA also
reflected the activities and interest of American youth in cultural fields. Another
series, Musical Folkways, used music to relate the entire history of the founding and
development of the United States and its democratic principles.

There are some 600 symphony orchestras in the United States. The world is
generally familiar with the Big Three—the New York Philharmonic, and the Boston
and Philadelphia symphony orchestras—but the Voice of America records concerts
by many other orchestras representative of various sections of the country. It covers
numerous music festivals: the Aspen Music Festival in Colorado, the Berkshire
Festival in Massachusetts, the Newport Jazz Festival in Rhode Island, and the Folk
Festival in North Carolina.

Popular music and jazz fill the widely-listened-to program, Music USA. Music
selections are often accompanied by interviews with leading personalities in the jazz
and popular fields on various aspects of style, development and history of American
music.

In most musical programs of the Voice of America, music, with its universal
message is an end in itself. But music is also used in many narrative programs to
add diversity and interest. In both cases, whether used incidentally or as the princi-
pal ingredient of a program, music displays an aspect of living culture in the United
States and the creative people who contribute to it.>*

Various other types of programs are presented. Well-known statesmen,
scientists, philosophers, authors, clergymen and others discuss a wide range
of important topics and public issues in forums which reflect, in general,
contemporary thinking in the United States. Also, some of the finest dra-
matic, artistic and literary talent is brought before the microphones to give
the world a balanced view of American culture.*®

The Soviet Union stopped jamming VOA programs in 1963. Although it
is costly and not very effective, Communist China, Bulgaria and Cuba
continue to jam the VOA'’s programs. Nevertheless, the response to Voice
programs is reported to be good. For example, in replies to announcements
during a single week, in 1964, the Voice received thirty-five thousand letters
from listeners in Latin America, including fifteen hundred from Cuba. Over
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twenty-five thousand Brazilians responded, and broadcasts in English
brought in over eighty-five thousand replies from almost every country in
the world including Communist China.?¢ Total audience mail now runs over
two hundred thousand letters a year.

In 1965, the Voice spent $28,819,536 to finance its operations, and the
expenditures for 1966-67 were over thirty-two million.*” In addition, more
than twenty-six million dollars was requested from Congress in 1966 to
construct new and improve existing facilities.>®

While the Voice is concerned with radio, the USIA provides many televi-
sion programs for stations overseas. Regular series have been produced by
the Agency for countries such as Japan, Nigeria, Thailand and Latin Amer-
ica. Some USIA programs have been carried by more than eighty stations
throughout Latin America. Broadcasts such as “Let Us Continue” (how
democratic life continues even if a President is assassinated), “Some of Our
Voices” (new cultural developments) and “Adventures in English” are a
few of the USIA television programs which have been widely seen in other
countries.

Radio in the American Sector (RIAS)

RIAS, a radio station in West Berlin owned and operated by the United
States Information Agency, began as a wired radio system in early 1946,
sending out news and recorded music to several hundred telephone sub-
séribers. Its audience grew rapidly and it soon took to the air with a larger
variety of entertainment and educational broadcasts.

It now provides two separate programs. Its principal program (RIAS I)
is broadcast twenty-four hours daily by one three hundred kilowatt and one
one hundred kilowatt medium-wave transmitter, plus one twenty kilowatt
short-wave facility at night. All these facilities are located in West Berlin.
Two FM stations there also carry this program. RIAS also uses one VOA
one hundred kilowatt transmitter in Munich. In Hof, in Bavaria, RIAS also
maintains a forty kilowatt installation and one FM station.?®

The second program (RIAS II), on the air during the evening and other
select times, repeats some RIAS I broadcasts, including those that may have
special political or cultural significance and musical programs that appeal
to a more sophisticated audience.

With its two programs, RIAS broadcasts thirty-three hours each week-
day, thirty-five hours on Saturday and forty hours on Sundays and holi-
days.*®

The station, with a staff of almost five hundred, presents a wide variety
of programming—straight news, educational broadcasts, music (chamber,
choral and orchestral, ranging from classical to modern), drama, religious
programs, light entertainment such as quiz shows and situation comedies
and other special features. Ninety percent of all these programs are pro-
duced by the RIAS staff and facilities.
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Officials of the station have stated:

RIAS is today, more than ever, the bridge between the Free World and the people
of the Soviet Zone of Germany. When Walter Ulbricht began the erection of the
Wall the morning of August 13, 1961, the manifold contacts between East and West
came abruptly to a halt. . . . Radio, and to a lesser extent, television, remain the only
media of exchange between the Free World and the unwilling inmates of the “Ger-
man Democratic Republic.” RIAS now carries an even heavier responsibility than
before in informing the East Berliners and the East Germans of the true nature of
events in their own country and in the world, and in providing continuing cultural
contacts with the West.*!

In this connection, RIAS provides regular political commentaries. The
station has explained its pattern of broadcasting in this regard:

While the basic philosophy of RIAS is that the facts speak for themselves, it is
imperative that RIAS expresses its own opinion on the significance of particular
events in the public eye at the moment. When RIAS takes a stand on such an issue,
it is clearly labeled as commentary. Thus, its main political commentary is intro-
duced with the words, “And now, our evening commentary,” followed by the
author’s name. When comments on developments outside Germany are necessary,
the commentary may be written in Berlin, or by the RIAS correspondent in the
country indicated. This correspondent is generally a German journalist with an
international reputation, also representing a major German newspaper. In this case,
the commentary is by the individual concerned, and carries his name. All commen-
taries are succinct; rarely do they exceed 6 minutes.*?

In addition to the two or three daily commentaries, RIAS supplements
its hourly newscasts with analysis and interpretation designed to help put
current events in perspective for East Germans. On RIAS I, the news
commentaries and analyses are interspersed with popular music nine hours
each day. On RIAS II, the news and commentaries are often presented in
much greater depth for more discerning listeners.

RIAS has further stated that “roundtable discussions are frequently used
to present divergent but basically free opinion on matters of political and
cultural interest. The traditional European political cabaret is not used to
make fun of the problems of the people in the Soviet Zone, but rather to
point out in a light vein the understanding and sympathy of the free peoples
for those problems. . . .”*?

Radio Free Europe
THE early operations of RIAS and its broadcasts to East Germany were
influential in the development of plans for Radio Free Europe (RFE), a

private American network with five stations broadcasting to the communist
East European countries. While he was the U.S. Commander in Germany

169



in 1948-49, General Lucius D. Clay was greatly impressed with the RIAS
broadcasts. Upon his return to the United States, he proposed a similar
operation “to break the Communist monopoly of communications in the
satellite states of centrdl Eastern Europe.”** This led to the organization of
the National Committee for a Free Europe in 1949 by a group of distin-
guished American citizens. The Committee, now called Free Europe, Inc.,
is a private, nonprofit organization incorporated under the laws of New
York and managed entirely by U.S. citizens and organizations. Almost one
hundred organizations in the United States make financial contributions to
the operation. Solicitations for funds are made over the national networks
and contributions come in from many individuals over the country.

The RFE’s main offices in New York City are maintained by a staff of
about ninety-seven. Its operations include the publication of East Europe,
a monthly journal of information and opinion regarding affairs in the com-
munist world which is circulated in eight countries. Another of the Commit-
tee’s functions is to provide liaison with national and international organiza-
tions established by exiles from nine communist countries in Eastern
Europe.

The most important function is Radio Free Europe, initiated July 4, 1950.
Its studios in Munich and thirty-one transmitters (combined power of over
2,260,000 watts) in Portugal and West Germany make up one of the largest
broadcast operations in the world. In 1966, the RFE averaged about nine-
teen hours of broadcasting a day to Poland, Czechoslavakia and Hungary,
twelve hours to Rumania and about seven and one-half hours to Bulgaria.**
Only the languages of these countries were used in its programs.

That same year, news reports occupied about seventeen percent of its
broadcast schedules with politically significant programs running to forty-
four percent. Music took about twenty-five percent of the total time. The
remaining fourteen percent consisted of religious programs representing all
faiths, educational and cultural features, dramatic shows (some satirical)
and special programs for farmers and other labor groups.*¢

RFE programs have included reports on outstanding cultural events in
the West, including interviews with well-known personalities. Direct cover-
age of a European music festival, transmission from backstage at an Ameri-
can jazz concert, and live broadcasts of important dramatic and operatic
performances typify the many special programs which RFE has carried.

As a basis for preparing the news commentaries, radio stations in commu-
nist countries are extensively monitored and hundreds of communist publi-
cations are studied. Information derived from the reports of western observ-
ers and interviews with travelers and refugees from the Eastern European
countries are also useful in the analysis and interpretation of news reports
from foreign stations and news agencies.*’

Exiles from the communist countries within the station’s coverage area
make up the personnel of the broadcast departments. They write and broad-
cast the programs under the direction of an American director who is
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assisted by a staff of specialists in East European affairs.

It has been estimated that eighty-four million people live in the five
countries covered by the RFE and that more than half the families in these
countries have sets capable of receiving its programs. RFE surveys have
indicated that about thirty-eight percent of the persons in Bulgaria, forty-
one percent in Czechoslovakia, forty-five percent in Rumania, fifty-two
percent in Hungary and fifty-six percent in Poland listen to its programs at
least twice a week. There are no laws per se against listening to the RFE,
although the radio stations and the press in the reception countries fre-
quently attack its operations. RFE has also reported that there is a large
amount of jamming of the Czechoslovak and Bulgarian programs but states
that, through imaginative engineering techniques and transmission of the
same program on multi-channels, ninety percent of the RFE signals reach
the target areas unimpaired.*®

A West European Advisory Committee (WEAC) of the prominent citi-
zens counsels the RFE on matters of policy. In May 1967, this Committee
held its eleventh session. Eminent political and intellectual leaders from
eleven West European countries held discussions with Free Europe officials
on “Building Bridges to East Europe,” and the RFE’s role in East-West
communication.*®

RFE’s Philosophy of International Broadcasting

THE Free Europe Committee’s philosophy of broadcasting, the mission of
RFE and its criteria for programming have been presented in various
materials published by the Committee. One of the RFE’s important princi-
ples, that all peoples have a right to secure pertinent facts and opinions
concerning world developments, is confirmed by Article XIX of the Univer-
sal Declaration of Human Rights. RFE believes that a free flow of informa-
tion across national boundaries is essential to individual and national free-
dom everywhere. Since Eastern European countries do not accept this
principle, RFE feels it is a moral responsibility to broadcast to these coun-
tries.

A second tenet of its philosophy is that people ultimately can reach
intelligent decisions if they have access to the important facts. And it
conceives as a major task the making of public opinion in East Europe more
enlightened and a more effective force for democracy.

Moreover, the station views the communist governments as unpopular
with the people and believes they will continue to be so as long as these
regimes suppress individual liberties. And, while totalitarianism may com-
pel obedience for a time, the yearning of the people for freedom will ulti-
mately prevail and they will insist on a return of their rights.

RFE officials look upon the communist regimes of East Europe as quite
different from other types of authoritarian governments to which the station
does not broadcast. The Communists, it is said, are hostile to the “free
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world” and determined to remake it in the Marxist image. As a part of an
international “camp,” they are committed to aggressive action and force,
if necessary, to attain their goals.

In carrying out its mission, RFE seeks to break the news monopoly
exercised by the East European governments and to provide citizens in
these countries with full information about important developments within
as well as outside their national boundaries. It hopes to convince these
peoples that the communist system must fail since it is antipathetic to
human aspirations, and that their destiny is more logically and properly
linked with the democracies of the West.

RFE Criteria for Selection of Broadcasting Materials

IN a July 15, 1964 statement regarding the sources for RFE newscasts, the
RFE staff said:

RFE newscasts must be accurate, objective, truthful and complete as possible. In
general, unconfirmed, opinionated, or interpretive material will not be used in news-
casts. Newscasts must carefully avoid slanting or taking material out of context.
Primary responsibility for newscasts lies with the individual broadcasting depart-
ments, whose selection and presentation of newscast material is guided by the needs
and interests of their audiences and the general objectives of RFE.*°

Another important aspect of the RFE operation is the separation of the
news reports and editorials. While the station does broadcast editorials, they
are always labeled as such and may not be included as integral parts of
newscasts.

RFE officials wish to create an image of credibility. Accordingly, they
insist that news be carefully checked for accuracy, that the commentaries
be as objective as possible, and that the program schedules be well balanced,
even to the extent of presenting views which are contrary to those held by
the station. For example, one program, “Press Review,” which covers a
wide spectrum of national and international opinion on important current
topics, is especially designed for this purpose.

Radio Liberty

THE American Committee for Liberation, like the Free Europe Committee,
is a private organization of prominent U.S. citizens. It was incorporated
January 18, 1951, under the laws of New York. Its expressed purpose is to
promote democracy in the Soviet Union. Those who shape the Committee’s
policies state that their main purpose is to help bring about the “liberation”
of peoples in the Soviet Union and the “establishment of a genuine repre-
sentative government responsible to the will of the people.””*!

It is financed by private interests in the United States and receives no
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revenue from foreign countries. The President and his high-level staff direct
the varied activities of the organization from the New York offices.

One of its principal functions is research which is conducted through its
Institute for the Study of the USSR. The Institute maintains a library of
more than fifty-five thousand volumes, including a large number of books
and periodicals dating to Imperial Russia. And through microfilm processes
it has developed a complete file of the Russian publications, Pravda and
Izvestia, dating to 1917.

The Committee has a large research staff of Soviet scholars, many of
whom left the USSR for political reasons. With the aid of these scholars and
other specialists, it publishes authoritative materials on the Soviet Union in
English, Russian, French, German, Spanish, Turkish, Arabic, Ukrainian and
other languages.

Other activities have included sponsoring international symposia with
world-renowned experts discussing important current developments in
Russia, and schools for the study of the Russian language attracting students
from the United States, Canada, Europe, Africa, Asia and Australia. The
Institute has also provided facilities for research by scholars who have
fellowships with universities and other educational organizations.

The Committee’s most important activity is the operation of Radio Lib-
erty with studios in Munich. This station broadcasts twenty-four hours a
day, over seventeen transmitters in West Germany, Spain and Formosa
with a combined output of 1,840,000 watts. Whereas RFE directs its pro-
grams to five countries in Eastern Europe, Radio Liberty beams its pro-
grams largely to the Soviet Union and the Soviet armies in East Germany,
Poland and Hungary. These programs are broadcast in seventeen languages
spoken in the USSR.

Radio Liberty’s programming centers is a reconstructed former airport
building at Oberwiesenfeld on the outskirts of Munich. The staff consists
mostly of former Soviet citizens—more than two hundred officials, writers,
scientists, teachers and politicial leaders—representing more than a dozen
nationalities in their homeland.

Two programs are presented over the station. The First Program begins
at seven o’clock in the evening, Moscow time, and runs for two hours. This
two hour segment is repeated around the clock. The Second Program begins
at nine o’clock in the evening, runs for one hour, and is repeated throughout
the evening and most of the next day.

A review of one week’s broadcasts in 1965 (said to be typical of the
station’s operation) on the First Program showed the following schedules
for Sunday and Monday of that week.*?

Sunday: 7:00 p.M.—News; 7:15—Newsmagazine; 7:30—Suggested by a
Listener: Russia Yesterday, Today and Tomorrow—Present-day Soviet So-
ciety in a Historical Perspective; 7:50—Paths to Peace—An Analysis of
Practical Approaches to Peace and Ways to Insure It; 8:00—News; 8:15—
Panorama; 8:30-9:00—Discussion: The Youth Show—Life, Travel, Recrea-
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tion, Student Affairs, Education, and Opportunities in the Free World.

Monday: 7:00—News; 7:15—News Features; 7:30—Doctor’s Talk; 7:40
—Listeners Present Their Views: Answers to Letters; 8:50—A Service for
the Consumer: Technology in Everyday Life; 9:00—News; 9:15—News
Features; 9:30—Book-of-the-Week Program—The Bookshelf—Books
Banned in the USSR or Unknown Fiction and Nonfiction; 9:40—A Cultural
Critic Looks at Soviet Literature and Art; 9:50-10:00—Africa-Asia-Latin
America: The Developing World—Reports from Radio Liberty Corre-
spondents.

Other First Program features which appeared later in the week included
an analysis of “Problems of Stalinism”; reports on “The United Nations at
Work”; a variety show with interviews, music, verse and commentary, and
a panel discussion involving a clergyman, historian, journalist and econo-
mist, discussing religion and ethics, problems of ideology, life in the USSR
and Soviet and world economy.

News and commentary constitute a large part of Radio Liberty’s pro-
gramming. The network denotes much attention to reports of events and
affairs within the Soviet Union and the communist bloc. Radio Liberty’s
officials have stated that RL “discloses what the Soviet rulers would con-
ceal. It reports accurately what the Soviet media distort. No less important,
it lifts to a level of significance many events, within or outside the USSR,
which the Kremlin buries in a few lines.”*?

The schedules on the Second Program for the same week were designed
for special audiences. The programs for Sunday were: 7:00 p.M.—This is
Jazz—interviews with top musicians—new trends in serious jazz—original
Soviet music banned in the USSR, arranged and played by leading U.S.
artists; 7:30—News; 7:45—Topical Feature—discussion of where Commu-
nism is being built; 7:55-8:00—Topical Commentary.

On Monday the Second Program included: 7:00—Analysis of Soviet
Communist Party Affairs; 7:30—News; 7:45-8:00—Topical Features. Some
of the offerings later in the week were discussions of cultural trends, science,
art, literature, and economic theory and practice. A thirty minute period
was devoted to drama, in which plays and literature which had been banned
in the Soviet orbit were presented and analyzed.

In connection with its program preparation, Radio Liberty monitors more
than sixty Soviet radio stations and screens more than two hundred Soviet
publications. It also has its own research unit as does RFE, the wire service
of UPI and Reuters, and numerous publications in the West.**

In his Annual Report to the Board of Trustees of the Radio Liberty
Committee, dated November 30, 1964, the President said:

Radio Liberty’s chief purpose is to give the Soviet citizen that information and
that view of the world that he would get if the press, radio, and TV of his country
were not controlled by a dictatorship. Although the Soviet citizen is primarily
interested in what is going on inside his own country, he is still very much concerned
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about what is happening to the rest of the world, especially when those happenings
have particular relevance to himself. The VOA and the BBC, of course, attempt to
satisfy his curiosity in this respect, but they are limited to the extent that they are
the official voices of governments. In addition to its heavy emphasis on the internal
Soviet scene, Radio Liberty devotes a great deal of energy to filling out the Soviet
citizen’s knowledge of the free world.**

The Communications Satellite Corporation (COMSAT)

THE growth of satellite communication in recent years has been spectacular.
Experimentation in the United States, Russia and other countries has
greatly improved the technology in a relatively short time. Quter space was
first penetrated by man-made vehicles less than twelve years ago, and as
John Johnson, the Vice-President of the Communications Satellite Corpo-
ration, has said: “The simultaneous development of rocket propulsion and
advances in electronic technology opened up a totally new resource for
economic exploitation. For the first time man was able to place mechanisms
of considerable size far above the earth’s atmosphere, to control their posi-
tion and movement with amazing precision, and to utilize them to serve his
scientific and economic interests.”*¢

Early in 1961 the FCC and Congress became seriously concerned with
these new developments. It was apparent that some systematic regulatory
plan would have to be devised to provide for the orderly growth of satellite
communications at both the domestic and international level. The FCC
appointed an ad hoc committee to study the problems. Both the House and
the Senate conducted protracted hearings, exploring frequency allocation
needs and considering various regulatory proposals. Some witnesses urged
that the Government should own and operate the satellites. Others con-
tended that a monopoly should be granted to communication carriers such
as the American Telephone and Telegraph Company, subject to limited
control by the Government. Still others urged the adoption of a compromise
plan—the establishment of a priVate corporation with a limited amount of
stock owned by communication carriers and the rest by the general public.®’

The last plan won the support of Congress, and on August 31, 1962, the
President signed the Communication Satellite Act authorizing the establish-
ment of a corporation with the authority to develop a communications
satellite system in the United States.**

In establishing this law, Congress stressed the international aspects of
satellite communication, stating that “it is the policy of the United States
to establish, in conjunction and in cooperation with other countries, as
expeditiously as practicable a commercial communications satellite system,
as part of an improved global communications network, which will be
responsive to public needs and national objectives, which will serve the
communication needs of the United States and other countries, and which
will contribute to world peace and understanding.”*®
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“The new and expanded telecommunication services,” said the Congress,
“are to be made available as promptly as possible and are to be extended
to provide global coverage at the earliest practicable date. In effectuating
this program, care and attention will be directed toward providing such
services to economically less developed countries and areas as well as those
more highly developed, toward efficient and economical use of the electro-
magnetic frequency spectrum, and toward the reflection of the benefits of
this new technology in both quality of services and charges for such ser-
vices.”*?

In order to achieve the objectives and carry out the purposes of the Act,
Congress provided that the President should:

(1) aid in planning and development and foster the execution of a national pro-
gram for the establishment and operation, as expeditiously as possible, of a
commercial communications satellite system;

(2) provide for continuous review of all phases of the development and operation
of such a system, including the activities of a communications satellite corpo-
ration authorized under title III of this Act;

(3) coordinate the activities of governmental agencies with responsibilities in the
field of telecommunication, so as to insure that there is full and effective
compliance at all times with the policies set forth in this Act;

(4) exercise such supervision over relationships of the corporation with foreign
governments or entities or with international bodies as may be appropriate to
assure that such relationships shall be consistent with the national interest and
foreign policy of the United States;

(5) insure that timely arrangements are made under which there can be foreign
participation in the establishment and use of a communications satellite sys-
tem,;

(6) take all necessary steps to insure the availability and appropriate utilization
of the communications satellite system for general governmental purposes
except where a separate communications satellite system is required to meet
unique governmental needs, or is otherwise required in the national interest;
and

(7) so exercise his authority as to help attain coordinated and efficient use of the
electromagnetic spectrum and the technical compatibility of the system with
existing communications facilities both in the United States and abroad.®*

The Act also provides that the National Aeronautics and Space Adminis-
tration (NASA) should cooperate in research and development; consult
with the Corporation with respect to the technical aspects of the communi-
cations satellite system; and, upon request, provide satellite launching and
associated services.*?

This legislation gives the FCC overall regulatory authority over the Cor-
poration to insure effective competition in the procurement of equipment
and services; to see that all authorized communications carriers have non-
discriminatory use of and access to the facilities of the satellite system and
under reasonable regulations and charges; to institute, through appropriate
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proceedings,®® new service to a particular point upon advice from the Secre-
tary of State and NASA that will be technically feasible and will serve the
national interest; to prescribe accounting regulations, approve technical
characteristics of the operational system and terminal stations; and to
“grant appropriate authorization for the construction and operation of each
satellite terminal station, either to the Corporation or to one or more author-
ized carriers or jointly to the Corporation and carriers, basing the grants
upon the public interest without reference to either the Corporation or
carriers.” ¢

Furthermore, the law empowers the FCC to authorize the Corporation
to issue new shares of stock and negotiate loans, if the FCC determines such
to be in the public interest. Finally, the Act specifies that no substantial
additions to the facilities of the system or satellite terminal stations may be
made without the FCC’s approval in terms of the public interest. Moreover,
subject to procedural requirements in Section 214 of the Communications
Act of 1934, as amended, the FCC may, on its own initiative, require that
such additions be made if it finds the public interest will be served.¢*

The law provides that the President should appoint the incorporators, by
and with the consent of the Senate, to serve as the initial Board of Directors
until the first annual meeting of the stockholders and that these incorpora-
tors should arrange for an initial stock offering and take the necessary action
to establish the Corporation, as approved by the President.*¢

Section 303 (a), as amended, states that there shall be a Board of Direc-
tors made up of fifteen U.S. citizens, three appointed by the President,
subject to Senate approval, four elected annually by the common carriers
and eight by other stockholders. The terms of the three presidential appoin-
tees run for three years except, to provide for a staggered arrangement, the
terms of two of the original appointees were limited to one and two years.¢’
If a vacancy occurs, the replacement gets only the unexpired part of the
term of the Director he succeeds.

Congress defined the purposes and powers of the Corporation:

(1) to plan, initiate, construct, own, manage and operate itself or in conjunction
with foreign governments or business entities a commercial communications satel-
lite system;

(2) furnish, for hire, channels of communication to United States communica-
tions common carriers and to other authorized entities, foreign and domestic; and

(3) own and operate satellite terminal stations when licensed by the Commission
under Section 201 (c) (7).

(4) conduct or contract for research and development related to its mission;

(5) acquire the physical facilities, equipment and devices necessary to its opera-
tions, including communications satellites and associated equipment and facilities,
whether by construction, purchase or gift;

(6) purchase satellite launching and related services from the United States Gov-
ernment;

(7) contract with authorized users, including the United States Government, for
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the services of the communications satellite system; and
(8) develop plans for the technical specifications of all elements of the communi-
cations satellite system.**

To carry out these purposes, the Corporation is given the usual powers
conferred upon stock corporations doing business in the District of Co-
lumbia by the D.C. Business Corporation Act.**

Section 404 of the COMSAT law requires that the President make an
annual report to Congress describing the activities and accomplishments of
the communications satellite system. It also calls for annual reports to
Congress from the Corporation and the Federal Communications Commis-
sion. Pursuant to this mandate, on March 17, President Lyndon Johnson
submitted his report for 1967. He referred to the creation of the Interna-
tional Telecommunications Satellite Consortium (INTELSAT), and the
recent progress in satellite communications that has been made at the
domestic and international level through the cooperative efforts of various
agencies of the Federal Government and more than fifty-five countries that
are now members of INTELSAT. (Now there are more than 70.)

The American Forces Network—Europe *

From Wasserkuppe, a tiny remote village, to Munich, a sophisticated
metropolitan city, and from a lonely patrol along the Czech border to a
full-scale field operation in southern Bavaria—regardless of where the G.1.
serves, he can twist his radio dial and listen to the American Forces Net-
work (AFN). As a significant part of the Overseas Military Information
Program, AFN provides entertainment, news, and special events to literally
hundreds of thousands of American military personnel and their families;
it has done so for the more than 20 years that the American military has
been present in Europe.

The network went on the air for the first time on July 4, 1943, broadcast-
ing from London to five 50-watt transmitters located throughout the British
Isles, using space and equipment loaned by the British Broadcasting Corpo-
ration. When the Allied invasion force crossed the channel on June 6, 1944,
AFN followed immediately as “mobile broadcasting units attached to U.S.
First, Seventh, and Ninth Armies.””® After Germany surrendered, AFN’s
headquarters was located in the schloss, a 14th Century Von Bruening
Castle in Hoechst, a village just outside Frankfurt. The headquarters re-
mained there until June 1966, when it moved into an ultramodern $2

*The American Forces Network in Europe is one of the best known radio services in the world.
Although programmed by and for Americans, its activities and scope are nearly unknown to
most people living in the United States. Major Ovid L. Bayless, who worked as a consultant
with AFN during the summer of 1966, and at present is Associate Professor of Speech and
English at the United States Air Force Academy, is the author of this article, which appeared
in the Spring 1968 issue of the Journal of Broadcasting. It is reprinted with the permission
of the author and the Journal.
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million facility located adjacent to Hessicher Rundfunk, the German radio
station in downtown Frankfurt. This present AFN,”! its personnel, organi-
zation, facilities, and programming bring the American serviceman in
Europe closer to home, and, incidentally, provides Europeans with an addi-
tional American “voice.”

Personnel and Organization. The AFN Headquarters assigns person-
nel, on a permanent basis, to seven different studio-transmitter locations in
West Germany. Frankfurt is the network’s key station and headquarters;
other stations are located in Berlin, Munich, Stuttgart, Kaiserslautern,
Nuremberg, and Bremerhaven. Most local productions originate from
Frankfurt, where nearly half the network’s approximately 232 engineers,
announcers, newsmen, and so forth, are located. Both Army and Air Force
personnel man the network, with the Army providing roughly 85% of the
people. Since AFN is not an orthodox military unit, and since it has a unique
function, it has a large portion of civilian employees. Over half of AFN’s
authorized manpower spaces are civilian, either American or local nation-
als, who mainly work in either programming or engineering.

The organizational structure of the network compares with most military
units in that it has an officer-in-charge and staff heads for personnel, ad-
ministration, logistics, engineering, and programming. The officer-in-
charge, an Army lieutenant colonel, is responsible to the Public Affairs
Division, Headquarters U.S. Army Europe, though he maintains close liai-
son with Headquarters U.S. Air Forces Europe.”? Military officers are in
charge of personnel, administration, and logistics, while civilians head engi-
neering and programming. The station manager is the ranking man at each
outlying station, and he is responsible to the network officer-in-charge.

Facilities. ' The network has thirty AM transmitters compared with only
six FM. Twenty-nine AM and five FM transmitters blanket central and
southern Germany. Berlin, situated in the heart of East Germany, operates
both an AM and an FM transmitter. Berlin required an FM transmitter
because a portion of the city’s American Sector was unable to get adequate
AM reception, according to Lt. Col. Victor Bloecker, former officer-in-
charge.

The most powerful transmitter in the network is located at Frankfurt; it
has 150,000 watts of power, which is three times the maximum authorized
in the U.S., and operates on a frequency of 872 kc; Munich (1106 kc) has
a 100,000-watt transmitter. Four other studio-transmitter locations, Berlin
(935 kc), Kaiserslautern (611 kc), Nuremberg (611 kc), and Stuttgart (1142
ke) have 10,000-watt transmitters, and Bremerhaven (1142 kc) has 5,000
watts. Besides the Berlin station, AFN has FM transmitters at Augsburg,
Frankfurt, Stuttgart, Pirmasens, and Illesheim. The network installed these
FM facilities primarily because of the increasd number of FM receivers
owned by Americans in these areas of troop concentration.

Twenty-three well-situated AM repeater-transmitters insure primary
coverage for the U.S. serviceman in the less populated areas of Germany.
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In addition to these, the network also operates three FM repeater-transmit-
ters in the Netherlands. Engineering personnel of the studio-transmitter
station nearest the repeater facility are responsible for routine maintenance
on the repeater-transmitters. Engineers dispatched from the headquarters
in Frankfurt handle more serious trouble on a call basis.

The network is presently negotiating for transmitter locations for Belgium
in order to provide broadcast support to the NATO and SHAPE headquar-
ters which were moved from Paris in the Spring of 1967. AFN ceased
broadcasting in France in the fall of 1967 when its Bel Manior transmitter,
near Paris, went off the air at the end of September. AFN’s outlets in France
were the last U.S. elements to be withdrawn from that country.

Programming and Audience. The AFN programming format is much
like traditional network radio in the U.S. “before television.” The normal
broadcast day runs nineteen hours, from 6:00 a.m. until 1:05 a.m. Record
and variety shows, both local and transcribed from Armed Forces Radio
and Television Services (AFRTS) in Los Angeles, are presented throughout
the day aimed primarily at the serviceman’s wife and off-duty personnel.
Most of the shows originate in the Frankfurt studios, since most of the
program material is located there and since the network reserves only three
hours each day for programming by the local outlet.

The Frankfurt music library contains 1,500,000 music selections and
250,000 complete shows, enough material to program regularly for six years
without repeating; AFN boast that this is the largest radio library in the
world. A typical morning schedule includes a “request” show to start the
day, followed by the Ira Cook show, Don McNeill’s “Breakfast Club,” and
Arthur Godfrey. The afternoon format includes more request music, “Musi-
cal Heritage,” and the “Jim Ameche Show.” The programming shifts to
country music at 4:05 p.m., with a 55-minute request show from Frankfurt.
The evening schedule includes a 55-minute block of uninterrupted instru-
mental music of the David Rose variety, followed by a 55-minute block of
drama, such as The Whistler, and Suspense. The typical total broadcast
week, classified by program type, is presented in Table I.

TABLE 1

Program Classification

AFN AFRTS Recommended
Program Type Program Schedule Program Schedule
News 14.5% 11.3%
Information 5.1 10.0
Education 2.3 3.6
Variety 11.2 7.3
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AFN AFRTS Recommended

Program Type Program Schedule Program Schedule
Sports* 3.1 2.6
Drama 5.4 1.4
Religion 3.0 2.6
Music 55.4 61.2

*During football and baseball season this increases to nearly 8%

The most important aspect of AFN programming is its news, which is
presented every hour (five minutes) except when three major newscasts
(thirty minutes) are aired at 7:00 a.m., 6 p.m., and 10:00 p.m. Through the
facilities of AFRTS in New York and Los Angeles, AFN has more news
input sources than any other single mass communication medium. In addi-
tion to wire service from Associated Press and United Press International,
the network obtains news feeds via shortwave from all four major radio
networks in the United States. Furthermore, AFN has two correspond-
ents’ of its own, located in the German cities of Bonn and Frankfurt.
Greater dimension is provided AFN’s current events coverage by its own
special events production crew which interviews noted personalities when
they visit Europe; On the Scene and Eucom (European Command) Report
are two of the shows that give AFN a personality of its own in terms of local
coverage.

The central programming axiom is that AFN will air no show that has
propaganda overtones. The news programs are “straight” news presenta-
tions that are free of editorializing. Any news in depth show normally is
taken from one of the major radio networks and involves a respectable
journalist. For example, programs like David Brinkley Reports are quite
often aided during one of AFN’s major newscasts.

Since most G.1.’s are sport fans, AFN has a heavy sport format which
runs throughout the year. To avoid preempting regular shows, the network
broadcasts professional baseball only on the weekend, Saturday and Sunday
evenings. The games are taped earlier and aired regularly during the season
at 9:05 p.m. Network policy is to broadcast one National League game and
one American League game every weekend if possible, and also to broad-
cast games involving teams that are in contention for the pennant. AFRTS
relays these regular season games to AFN via shortwave, but for the World
Series AFRTS uses a transatlantic cable to insure that AFN gets satisfactory
reception. Atmospheric conditions often limit or prohibit broadcasting spe-
cial events from the United States and costs and higher Signal Corps priori-
ties prevent using the cable on a regular basis.

The network broadcasts college and professional football and basketball
each Saturday and Sunday during the season. AFRTS does an excellent job
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of feeding AFN with highly attractive contests. For example, during the fall
of 1965 AFN aired such college games as Notre Dame and Army, Texas
vs. Arkansas, Air Force vs. Army, Michigan State vs. Notre Dame, and
Army vs. Navy. The 1965 Professional Football contests included Green
Bay vs. Baltimore, Cleveland vs. Dallas, and Chicago vs. Baltimore. The
season was climaxed with the championship games of both the National and
the American Football Leagues, plus the Cotton Bowl and the Rose Bowl.
For the 1966 basketball season, AFN carried games such as Boston College
vs. Providence, Army vs. Navy, Kentucky vs. Tennessee, Detroit Pistons
vs. Cincinnati Royals, and Boston Celtics vs. Philadelphia 76ers. To supple-
ment the AFRTS sport schedule, the AFN sports staff covers important
sports events on the Continent, such as service football championships and
the races at Le Mans.

The heavy emphasis on American news and sports no doubt means that
AFN’s most loyal listeners are the quarter of a million or so American
servicemen and their families; the entire AFN programming schedule aims
specifically for these people. Nevertheless, AFN has a large non-American
audience; with signals beaming “from Scandinavia to Italy and from Ireland
to Austria”* an indigenous audience of millions could hardly be denied.
Just how many millions is not known though estimates range from 20
million’ to 50 million.”¢

For Europeans desiring to learn English, listening to AFN is an excellent
instructional device. The younger Europeans have grown up with AFN and
it has provided adjunct instruction for those engaged in studying English in
the classroom. Other Europeans, those not particularly interested in learn-
ing English, listen to AFN mostly for entertainment. Jack Gould of The New
York Times suggests that many Europeans dial AFN because it has an
established credibility, nurtured over the past 20 plus years.”’

The AFN listening audience is increased considerably by Americans
residing in Europe who are not associated with the Department of Defense.
These include State Department personnel, employees of large U.S. compa-
nies, and tourists. During the summer months especially, the large influx of
Americans who flock to the Continent greatly swells the audience. Hun-
dreds of cards and letters from tourists indicate that AFN not only keeps
them posted on the latest news and special events from home, but that it
entertains them as well.

Conclusion. As long as United States foreign policy requires that a
substantial number of American troops be stationed in Europe, no doubt the
American Forces Network will continue to provide entertainment, news,
and special events. During the serviceman’s normal three year tour in
Europe, he will keep track of the happenings at home through several
different avenues; AFN radio is one of the most important. Throughout his
stay he knows he can hear many familiar programs, the stateside news
immediately, and the nation’s most exciting sports events; AFN links the
serviceman and “back home.” And Europeans will continue to listen to
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AFN for entertainment, to learn English and to get objective news. For
these reasons AFN will not only remain an integral part of the Overseas
Military Information Program, but it will also be what Gould calls “an
admirable ambassador on the airwaves.”
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1. Section 73.701(a), FCC Rules and Regulations; 1 RR 53:851. Section 73.2(c);
1 RR 53:853.

2. Section 73.788(a); 1 RR 53:869.

3. Section 73.711(a); 1 RR 53:857.
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6. Section 73.731; 1 RR 53:859. Also, see Report of Commission, 13 RR 1501.

7. Section 73.761; 1 RR 53:865.

8. Sections 73.702(d) and 73.751; 1 RR 53:853, 861.

9. 1 RR 53:852.

10. 7bid. Four seasons are defined by the FCC Rules: March and April; May,
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11. Ibid.

12. Section 73.702(f); 1 RR 53:854.
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14. FCC Docket No. 10962; 13 RR 1510a.
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no longer exist. “Private operation,” as defined by paragraph (0) of the same Section,
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26. Section 73.791; 1 RR 53:872.
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28. Ibid.
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30. V04, published by the Broadcasting Service of the United States Information
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31. Facts About the USIA (Washington: U.S. Government Printing Office, 1964),
p. 6.

32. Radio Moscow leads in foreign broadcasting with 1,620 hours per week.
Radio Peking presents twelve hundred hours and the United Arab Republic nine
hundred and twenty hours weekly. The British Broadcasting Corporation, with eight
hundred hours a week, follows the VOA.

33. VOA, p. 15.
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CHAPTER 11

Auxiliary and Other Special Types
of Broadcasting

. . . these radio waves are made to perform all sorts of work. . . .

Since they are public property, the deciding factor in determining how
many channels a certain type of service shall have, and who shall be en-
trusted with a channel within a type of service, must be the public interest.

—WAYNE Coy*

FCC rules provide for the use of numerous auxiliary facilties which con-
tribute greatly to the economy, efficiency and quality of the regular broad-
cast services already discussed. Without these adjunct operations, the foot-
ball game far removed from the station studio could not be brought into our
homes; an inaugural parade in Washington could not be transmitted to the
television viewers throughout the nation; inhabitants in many small, iso-
lated communities in the West would have no local television service; and
much of the variety, immediacy and color that now characterize broadcast-
ing in general would be missing.

Each of these important auxiliary services is subject to special regulations
established by the FCC, and each has been assigned the use of particular
bands of frequencies in the radio spectrum. Space will not permit a detailed
discussion of these regulations and channel allocations. It is hoped, how-
ever, that the reader will find the following informational highlights helpful.

Remote Pickup Stations. All broadcast stations (standard, FM, Non-
commercial FM, and TV) are eligible to apply for and use remote pickup
transmitters for a variety of purposes to support their regular operations.!
These pickup units are used to send programs from remote points to the
main transmitter for simultaneous or delayed broadcasting and for the
transmission of information and orders pertaining to such programs. They
may be authorized to operate on a mobile or fixed basis.?

Special temporary authority may be granted to operate, as remote pickup
stations, equipment already authorized for use by another class of station

*Former chairman of the FCC.
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or equipment which, under the Communications Act of 1934, does not
require a construction permit.’

These applications for temporary authority may be filed informally but
should reach the Commission at least ten days previous to the date of
operation. If received in less time, the Commission will accept the applica-
tion if sufficient reasons for the delay are stated.*

These informal requests must set forth full particulars as to the purpose
of the temporary remote pickup operation; give the name of the licensee
whose equipment is to be used, the call letters, the type of equipment and
the frequency or frequencies to be employed, time and date, location, trans-
mitter power, and type of emission proposed.’

The frequencies used must be those especially assigned to the remote
pickup broadcast service. Other frequencies under the jurisdiction of the
FCC may be requested if effective transmission on the assigned ones is not
possible and the programs to be broadcast relate to events of national
interest and importance. In any case, it must be shown that the operation
will not cause interference to any existing station. Under no circumstances,
will frequencies in the so called Special Radio Emergency Service be au-
thorized for these remote pickup operations.¢

Special Rules for Miniature Low Power Auxiliary Stations. On July 30,
1958, the Commission adopted special rules for the operation of tiny trans-
mitting devices, inconspicuously worn on the person, and used mainly for
cueing and directing participants in rehearsals of programs as well as actual
broadcasts. This small, portable equipment is a happy substitute for the
clumsy telephonic apparatus and extension cords formerly used in the pro-
duction of elaborate programs and has contributed further to the versatility
of the broadcast media.

Only licensees.of broadcast stations are eligible to use this auxiliary
apparatus, and then only in connection with activities of a specified station
or combination of stations. Their transmissions must be intended for recep-
tion at a point within the same studio, building, stadium or similarly limited
indoor or outdoor area.

Only one application prepared in duplicate is required to be filed for one
or more of these transmitting units, provided they are designed for opera-
tion in a common frequency band and are to be used with the same broad-
cast station or combination of such stations in a single city.

Adding further to the utility of this apparatus, the rules permit one
licensee to use it in conjunction with broadcast stations of other licensees
in the same area. If, however, it is to be used this way in other locations for
a consecutive period of more than one day, the FCC Engineer in Charge
of the radio district where the station is located and the FCC Engineer in
the district where the operation is conducted must be notified in writing at
least two days in advance of the operation.’

The power of these small pickups is limited to 1 watt and their operation
is subject to the condition that no harmful interference will be caused to
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other stations of a fixed or mobile character.* Persons without operators’
licenses may use them, but a licensed operator must be available to make
immediate correction of any improper operation. If any adjustments or
repairs are needed, they should be made by him or under his direction.’

Call letters are not assigned to these stations. An announcement, how-
ever, must be made over the transmitting unit at the beginning and end of
each period of operation, identifying the type of operation, its location, and
the call sign of the broadcast station with which it is being used.'® Section
74, 437(e) authorizes these pickups only in bands 26.10-26.48 mc/s., 450-
451 mc/s and 942-952 mc/s.

Aural Broadcast STL (Studio-Link) and Intercity Relay Stations. STL
stations are fixed installations which serve the purpose of connecting studios
of broadcast stations (excluding international broadcasting stations) with
their transmitters which, for some reason or another, it has been necessary
or desirable to locate some distance away, often on a mountain top or other
remote point to achieve efficient operation and satisfactory coverage.!?

Relay Stations are fixed stations for the transmission of aural program
material between broadcasting stations other than international broadcast
stations, for simultaneous or delayed broadcast.!?

Both types of stations may employ multiplexing to provide additional
communication channels for the transmission of aural program material,
operational communiciations, or material authorized to be sent over an FM
broadcast station under a valid Subsidiary Communications (SCA). How-
ever, they may not be used solely for the transmission of operational and
subsidiary communications. The FCC has defined operational communica-
tions as ‘“‘cues, orders, and other communications directly related to the
operation of the broadcast station as well as special signals used for teleme-
try or for control of apparatus used in conjunction with the broadcasting
operation.”!?

The Rules provide that all program material, including subsidiary com-
munications, carried over these STL and Intercity relays must be intended
for use by broadcast stations owned or under common control of a licensee
or licensees of these auxiliary stations.'* Furthermore, Section 74.531(e) of
the Rules states, with respect to STL stations, that if “multiplexing is em-
ployed for the simultaneous transmission on more than one aural channel,
the STL transmitter must be capable of transmitting the multiple channels
within the channel on which STL station is authorized to operate and with
adequate technical quality so that each broadcast station utilizing the circuit
can meet the technical performance standards stipulated in the rules gov-
erning that class of broadcasting station.”!* Furthermore, the Rule provides
that if multiplex is employed during regular operation of the STL station,
the additional circuits must be in operation at the time that the required
periodic performance measurements are made of the overall broadcasting
system from the studio microphone input circuit to the broadcast transmit-
ter output circuit.”!¢
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A single broadcast licensee may be authorized by the FCC to operate
more than one aural STL or Intercity relay upon a satisfactory showing that
there is need for different program circuits for more than one broadcast over
a path which, due to terrain or distance, a single relay is unable to provide.'’
If plural facilities ar¢ to be used, this information must be clearly set forth
in the application for construction permit or license.®

One of the conditions of the license for these auxiliary operations is that
their transmitting and receiving locations must be specified along with the
direction of the main radiation lobe of the transmitting antenna.!® These
stations may be operated by remote control provided certain conditions are
met, such as having adequate safeguards to prevent improper operation of
the equipment, having needed repairs made by technically qualified per-
sons. Other conditions are set forth in Section 74.533 of the Rules.?®

Directional antennas are required. Normally only frequency modulation
may be employed. Limitations on transmitting power, emission and band-
width, and equipment and operational requirements, plus regulations con-
cerning antenna structure, marking and lighting, the keeping of records and
station identification are set forth in detail in Sections 74.534 through
74.582.

Television Auxiliary Broadcast Stations. There are four types of these
stations: (1) a television pickup station, which is mobile in character, and
is used to transmit programs and related communications from remote
points to television stations, which in turn broadcast the programs for public
reception; (2) TV-STL stations of a fixed character, used to carry TV pro-
grams and related communications from the studios to the main TV trans-
mitter; (3) TV Intercity Relays operating at fixed intermediate points which
receive programs from one city and send them on to another; and (4) fixed
TV translator relays which receive and project TV signals to television
broadcast translator stations.?!

As is the case with auxiliary operations solely of an aural character,
TV-STL or TV intercity relay stations may employ multiplexing to provide
additional communication channels for the transmission of their aural pro-
gram material and operational communications. These include voice trans-
missions, telemetry and alerting, fault reporting, and control signals, all of
which must be directly related to the technical operation of the associated
television broadcast station or the STL or intercity relay system of which
the multiplexed transmitter is a part. The aural programming may include
the sound accompanying the visual presentation carried by the STL or
intercity relay system, or it may include any aural material intended for
broadcast by AM, FM or other TV broadcast stations, owned by or under
the common control of the licensee of the STL or intercity transmission
facility.??

The Commission has stated that auxiliary stations will be authorized only
in those cases where they are employed primarily to transmit programs for
use by their associated TV broadcast stations. However, they may be opera-
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ted at any time for the transmission of aural program material and opera-
tional communications whether or not there is visual presentation, provided
no harmful interference is caused to TV pickup, STL, or intercity relay
stations carrying television broadcast programs.??

Only licensees of television broadcast stations can apply for any of these
auxiliaries. A separate application is required for each transmitter, and the
frequency desired must be specified. Applications for new pickup TV facili-
ties or for renewal of licenses of existing ones, must designate the television
broadcast stations with which they are to be associated and must specify the
areas expected to be covered by the proposed operations.?* In the event a
licensee has two or more television broadcast stations located in different
communities and applies for a new TV pickup facility, or for renewal of
license of an existing one, it must designate the television broadcast station
with which it is to be principally operated, and may not then use it in
connection with another television broadcast station in a different city for
more than ten days out of a thirty day period.**

TV translator relays are authorized to receive only the signals of televi-
sion broadcast stations or other translator relays and send them on to
television translator stations for simultaneous retransmission. These signals
must be received directly through space, converted to channels made avail-
able under Section 74.602(h) of the Commission Rules, and suitably am-
plified as required. Applications for such TV translator relays must desig-
nate the television broadcast stations whose programs are to be relayed and
the broadcast translator stations with which the relay facilities are to be
operated.?®

Temporary authority may be granted for the operation, as an auxiliary
broadcast facility, the equipment of another licensed television broadcast
station, or other class of station. An application for this temporary authority
can be made informally but must be filed with the Commission at least ten
days prior to the time the proposed operation is to begin. Among other
things, the application must provide full particulars as to the purpose of
the request, supply information as to the type of equipment to be used, the
power output, emission, frequency or frequencies to be employed, and the
time, date and location of the proposed operation.?’

Remote control operation is permitted provided the Commission is
notified at least ten days prior to such operation and the notification is
accompanied by a detailed description of the proposed remote control
installation with a showing that it complies with conditions set forth in
Section 74.634 of the Rules designed to insure responsible and efficient
transmissions. As is the case with aural auxiliary broadcast stations, the
Rules prescribe certain power limitations, emission and bandwidth; set forth
equipment and operational requirements, and state the manner records are
to be kept and how stations are to be identified.?*

Television Broadcast Translator Stations. These are defined by the
FCC as those which retransmit the signals of a television broadcast station,
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another television broadcast translator station, or a television translator
relay station, and do it by means of direct frequency conversion and amplifi-
cation without significantly altering any of their characteristics other than
frequency and amplitude.?’ There are both VHF and UHF translators.
Boosters, so-called, may be used to retransmit and reradiate UHF translator
signals so long as the only character change is in the amplitude.3°

Originally, the Commission granted only UHF broadcast translator sta-
tions.*' However, in 1960, the Rules were amended to permit low power
VHEF translators also.>? When the Commission proposed this amendment,
many segments of the broadcast industry objected. For example, one station
averred that the “unrestricted use of VHF translators in areas now served
by UHF television stations poses an economic threat to UHF stations.
Where such translators would bring in the programs of distant VHF sta-
tions, the local station would be deprived of audience and advertising reve-
nue.”??

The concern about economic impact was not limited to existing UHF
stations. Numerous VHF stations voiced the opinion that the “diversion of
audience and the duplication of programs carried by local TV stations or the
bringing in of programs from distant TV stations which might otherwise be
carried by the local station would seriously impair their ability to obtain
advertising revenue.’*

Despite these and other objections presented by organizations represent-
ing the broadcast industry, the Commission concluded that the public inter-
est justified the authorization of VHF translators. The Commission said:

The matter of economic impact said to be exerted upon regular TV stations by
translators was studied in great detail in Docket No. 12443, There are two areas of
public interest involved and in some cases they may not be compatible. The eco-
nomic welfare of TV broadcasting stations is certainly a matter of public interest.
The availability of more than one TV service is also a matter of public interest. As
between TV broadcast stations, competition is generally to be encouraged because
it usually results in better programming. On the other hand, competition for audi-
ence between a TV broadcast station representing a substantial investment and
operating under strict technical requirements and a TV translator representing a
modest investment and required to observe only minimal standards, may present
problems. We have, however, found no way to write a rule of general applicability
which would not be arbitrary. The only feasible way of meeting the problem is to
consider each case on its merits . . . TV station licensees who believe that the grant
of a specific application would cause economic injury are privileged to state their
opposition prior to the grant of an application . . . we reject proposals which would
by rule automatically restrict the use of TV translators because of the existence of
a local TV station or stations.**

An applicant for this type of station as provided by the Rules, must be
specific as to frequency desired and must endeavor to select channels that
will not cause interference to the reception of other stations. Any one of the
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twelve standard VHF television channels (two to thirteen inclusive) may be
assigned to a VHF translator provided no interference is caused to other
operations on the same or adjacent channel. Exceptions to this are channels
five and six which are allocated for nonbroadcast use in Alaska and Hawaii
and may not be used for VHF translators.*¢

The Commission has stated that UHF channels (seventy to eighty-three)
may be assigned to UHF translators provided the site of their operations are
not located:

(1) Within twenty miles of a television broadcast station or city which is assigned
the second, third, fourth, fifth, or eighth channel above or below that re-
quested.

(2) Within fifty-five miles of a television broadcast station or city which is as-
signed an adjacent channel.

(3) Within sixty miles of a television broadcast station or city which is assigned
the seventh channel above or the seventh or fourteenth channel below that
requested.

(4) Within seventy-five miles of a television broadcast station or city which is
assigned the fifteenth channel below that requested.

(5) Within 155 miles of a television broadcast station or city which is assigned
the same channel as that desired unless it appears in the Table of Assignments
set forth in Section 73.606(b) of the Rules, and has been assigned to the city
in which the proposed translator is to be operated and the channel is not
already occupied by a television broadcast station in that city.’’*

As to eligibility for licenses, any qualified individual, organization, broad-
cast station licensee, or local civil governmental body, upon making an
appropriate showing of financial ability, may qualify. Only one channel may
be assigned to each translator station. The Commission frowns upon the
establishment of VHF translators in areas receiving satisfactory UHF ser-
vice unless it can be clearly shown that intermixture will serve the public
interest.*®

Any authorization for a VHF translator may be terminated by the Com-
mission upon giving sixty days notice, if community conditions have
changed so greatly that such operation can no longer be justified in terms
of the public interest.*®

In some small “shadowed” areas, reception can be improved by the use
of UHF translators. One or more of these may be licensed to UHF translator
stations to fill in the gaps where the translator transmission alone may not

*The Commission, in its First Report and Second Notice of Inquiry in Docket No. 18262,
issued May 21, 1970, reallocated channels 70-83 (806-890 MHz) from the television translator
service to the Land Mobile Radio service. Simultaneously, the Commission released a Notice
of Proposed Rule Making in Docket No. 18861, proposing to authorize UHF television
translators on channels 14-69 (470-806 MHz) in lieu of the higher band. In the same document,
the Commission proposed to authorize 1,000 watt UHF translators on channels allocated in
the Television Table of Assignments which were “idle”, i.e., either not used by a television
station or authorized but not built after a prolonged period of time, and construction not likely
to be completed in the near future.

193



be adequate to provide satisfactory service. Section 74.733 sets forth the
requirements for transmitting apparatus, provides that the booster installa-
tion must comply with the standards of good engineering practice, must not
cause objectionable interference to the reception of any station, broadcast
or nonbroadcast, other than the parent translator. However, it is expected
that even this will be kept to a minimum.*°

The boosters may be unattended, and the translator stations themselves
may transmit without licensed operators. But to do so, they must meet
certain requirements, as set forth in Section 74.734 of the Rules.*!

Power limitations of television broadcast translator stations, emission and
bandwidth requirements, antenna location, equipment specifications and
operational requirements are set forth in detail in Sections 74.735 through
74.781. For example, changes in equipment require the prior approval of the
Commission, frequency tolerances are specified, operation is prohibited
except when the primary station is transmitting its signals, and cessation of
operation for a period of thirty days or more, except for causes beyond the
control of the licensee, will result in cancellation of the license.*?

As is the case with other types of broadcast stations, licensees of TV
translators must maintain records of their current instrument of authoriza-
tion, official correspondence with the Commission, contracts, permission
for rebroadcasts, etc. If the station operates with more than 100 watts peak
visual power, it must transmit its call sign in International Morse Code
every 30 minutes while on the air. Automatic devices may be used for this
purpose. Under the Rules, one watt translators need not be identified at all.
Translators of more than one watt peak visual output power up to and
including 100 watt translators must be identified, but need not use call
letters. They may arrange to be identified by their primary stations (the
stations whose programs they retransmit). If they choose self-identification,
they may be done by frequency shift keying (“FSK”) or by amplitude
modulation of the FM aural carrier. Translators of more than 100 watts
must identify themselves in one of these two ways.*?

Television Broadcast Booster Stations. The Commission has provided
for a special class of booster stations to serve primary television stations
operating in the UHF band. Regulations for this type of operation are found
in Sections 74.801 through 74.883. The purpose of these adjunct facilities,
as stated by the Commission, is to provide means “whereby the licensees
of television broadcast stations operating in the UHF television broadcast
band may provide service to areas of low signal intensity in any region
which would be encompassed by the theoretical Grade A contour, assuming
operation with an effective radiated power of 5,000 kilowatts from an an-
tenna 2,000 feet above average terrain over a transmission path of normal
terrain.”** Under these assumptions, the Commission further states that the
distance from a UHF television broadcast station to this theoretical contour
is 68 miles.**
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Certain restrictions are imposed on these boosters which should be men-
tioned. They may retransmit only the signals of their primary stations. They
may not operate at any location more than 68 miles from their primary
stations, and must not produce a field strength beyond this range greater
than 5 millivolts per meter at a height of 30 feet above ground. Their
transmissions must be designed for direct reception by the general public
and they may not be used for point-to-point communication. They may be
licensed only to television stations broadcasting in the UHF band and must
be used solely for retransmitting the signals of these primary stations. While
no numerical limit is placed upon the number of such boosters which a
single licensee may operate, the Rules require that a separate application
must be filed for each booster and a separate authorization for its operation
be granted.*¢

Transmitting power is limited to that which is necessary to provide an
adequate signal over the area intended to be served by the booster. In no
event, however, will the Commission authorize operation with more than
5 kilowatts (ERP) of peak visual power. Nor will any such booster be
permitted to operate at a location, and with an effective radiated power and
with antenna height above average terrain, that would produce a predicted
field strength of more than 5 millivolts per meter at any place more than
68 miles from the primary station.*’

Remote control operation, of course, is permitted provided the transmit-
ter is equipped with automatic devices which, when the primary station is
not on the air, will render the booster inoperative and which may be ac-
tivated by a coded signal or tone transmitted from the primary station.

Frequencies (aural and visual) of the booster must be identical with those
of the primary station. Operation is limited to periods when the primary
station is on the air. While no regular schedule of operations is required, it
is expected that unwarranted interruptions in service will be avoided. Dis-
continuance of operation for more than thirty days, except for causes
beyond the control of the licensee, results in automatic forfeiture of the
license.

Other regulations pertaining to operator requirements, marking and light-
ing of antenna structures, keeping of records and station identification
appear in Sections 74.863 through 74.883. Among other things, the station
must keep posted at the transmitter location the license and any other
instrument of authorization, display the call letters of the station and the
assigned channel of the primary station at the booster site on the structure
supporting the antenna so as to be visible to a person standing on the
ground; have a first or second-class operator on duty at the transmitter,
except, if the booster is remotely controlled. An unlicensed person at the
primary station may turn on and off the power if under instructions from
an operator on duty. Appropriate marking and lighting is required, and
operating logs must be maintained and kept on file for a period of two years.
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Boosters of this type are not assigned call letters, but must identify them-
selves by retransmission of the call letters of the primary stations.*®

Commission Authorized to Grant Licenses to Existing Repeaters . Dur-
ing the fifties, more than 300 “repeater” stations, so-called, were installed
and were operating in the United States without having been authorized by
the FCC.** These were low power devices for the reception, amplication
and retransmission of television signals, irrespective of whether the output
channel was the same as the input channel, or was a different channel in the
case of VHF translators.

A proposal to license these devices on a regular basis had been under
consideration for a number of years but the FCC’s jurisdiction over these
operations was questioned in C. J. Community Services, Inc. v. Federal
Communications Commission, 100 U. S. App. D. C. 379; 246 F. (2d) 660;
15 RR 2033 (1957). In that case, however, the Court held that the Commis-
sion did have jurisdiction over these “repeater” stations and that operation
of them, causing interference to authorized stations was a violation of the
Act. The Court said further that the Commission had a statutory duty to
provide for the issuance of appropriate licenses and suggested that it might
“well” get on with rulemaking proceedings.”*°

The Commission was reluctant to take action against these stations since
they were providing broadcast service in many areas of the country and had
widespread support. It sought help from Congress. On April 14, 1959, it
announced that it was recommending to Congress that the Communications
Act be amended to legalize and permit the licensing of these repeater
stations under certain conditions and, if this was done, to allow up to one
year for those in operation to comply with technical requirements to avoid
interference to other stations.*’

The Commission further pointed out that Section 319 of the Act prohibits
the Commission from licensing broadcast facilities constructed without a
prior permit. Accordingly, said the Commission, Congress would need to
amend this section before the Commission could grant licenses to these
repeater stations already installed.*?

Shortly after this announcement, in April, 1959, legislation was intro-
duced in Congress designed to give the Commission the authority re-
quested.*?

Pending Congressional action, the Commission announced that unlic-
ensed repeaters would have until September 30, 1959, to comply with
regulations. Subsequently, the Commission extended the time to June 29,
1960.%*

The Commission’s request for statutory power to validate their opera-
tions was approved by Congress on July 7, 1960. Section 319 of the Com-
munications Act was amended by the addition of the following language:

If the Commission finds that the public interest, convenience and necessity would
be served thereby, it may waive the requirement of a permit for construction of a
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station that is engaged solely in rebroadcasting television signals if such station was
constructed on or before the date of enactment of this Act.’*

Accordingly, the Commission adopted Section 74.790 of the Rules, set-
ting forth the conditions under which these VHF repeater stations might
secure valid licenses.*¢ They were required to request temporary licenses no
later than October 31, 1960. Upon proper written request, they were
granted authority to operate until October 31, 1961. On or before this latter
date, each station was required to take all necessary steps to comply with
basic statutory requirements before the Commission would grant regular
licenses. It should be noted that the legislation authorizing the Commission
to issue licenses without having first granted construction permits, applied
only to repeater stations in operation on or before the enactment date (July
7, 1960), and had no applicability to any broadcast station, repeater or
otherwise, that might be built later.*’

Instructional Television Fixed Stations. In July, 1963, the FCC estab-
lished this new class of service to meet the needs of educators for the
transmission of visual and aural instructional material to students enrolled
in courses of formal instruction.*®* Multiple frequencies in the 2,500-2,690
megacycle band were allocated for this educational activity. The Commis-
sion has pointed out that it is not a substitute for conventional ETV broad-
cast service, but is viewed as “an important adjunct, making instructional
television programming available to school systems in communities without
ETYV stations and easing the problem of TV broadcast channel shortages in
many communities.”*® At the end of 1969, there were ninety-four ITFS
systems in operation. Forty-nine additional stations were under construc-
tion and sixteen new applications were pending action of the Commission.¢°

In October, 1965, a National Committee for the Full Development of
Instructional Television Fixed Service was established. It is made up of FCC
representatives and members of the educational community, and its purpose
is to assist in planning for efficient use of ITFS frequencies throughout the
country. The Committee provides information and acts as liaison between
the Commission and educators interested in the development of the ITFS
service. Under a procedure adopted in December, 1966, the Commission
supplies local subcommittees with copies of parts of ITFS applications
which have been filed to enable them to participate in cooperative planning
for the more effective utilization of frequencies.!

While space does not permit discussion of all the regulations pertaining
to this new service, mention may be made of some. For example, the
licensee is limited to the assignment of no more than four channels for use
in a single area of operation. It is expected that applicants will proceed
expeditiously to activate channels requested, and evidence must be submit-
ted showing serious intention to construct facilities and not simply to 1¢-
serve channels for future use.é?

The Rules further provide that these stations, in addition to their use for
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classroom instruction, may be employed to transmit ‘“visual and aural
material to selected receiving locations for in-service training and instruc-
tion in special skills and safety programs, extension of professional training,
informing persons and groups engaged in professional and technical activi-
ties of current developments in their particular fields, and other similar
endeavors.”* Also, “during periods when the circuits provided by these
stations are not being used for the transmission of instructional and cultural
material, they may be used for the transmission of material directly to the
administrative activities of the licensee, such as the holding of conferences
with personnel, distribution of reports and assignments, exchange of data
and statistics, and other similar uses.”¢* However, the Commission has
warned that these stations will not be licensed solely for “the transmission
of administrative traffic.”¢*

As to eligibility for licenses, the Commission has stated that only institu-
tional or governmental organizations “engaged in the formal education of
enrolled students or to a nonprofit organization formed for the purpose of
providing instructional television material . . .” may qualify.¢¢ Any nonprofit
organization which qualifies to operate a noncommercial educational televi-
sion broadcast station is eligible to apply for an instructional TV license (see
pp. 157-58).

No numerical limit is placed on the number of stations which may be
authorized for operation by a single licensee, though, as pointed out above,
there is a limitation on the number of channels that may be used. As is the
case with some other auxiliary services, operational requirements are less
rigid than those which apply to public TV broadcasting. Remote control and
unattended operation are permitted when signals of another station are
being relayed, provided among other things the transmitter is equipped with
automatic circuits which will permit radiation only when a signal coming
from the principal or other station is present at the input terminals of the
instructional TV apparatus. But means must be provided for turning on and
off the transmitter at a place which can be reached promptly at all hours and
in all seasons.*” And the apparatus must be so installed to prevent tampering
or operation by unauthorized persons. The station is not required to adhere
to any regular schedule and, unless specified in the license, the hours of
operation are unlimited.*® Identification of call signs is required at the
beginning and end of each period of operation and once each hour the
station is on the air. However, the hourly ID may be deferred if it would
interrupt a single consecutive demonstration, lecture, or other similar dis-
course, or otherwise impair the continuity of a program in progress. In such
cases, the announcement should be made at the first normal break in the
program.®’ For more detailed information regarding power limits, fre-
quency tolerance, equipment, and other operational requirements, Section
74.935 through 74.981 should be consulted.

Community Antenna TV Systems. In 1968, the FCC estimated that in
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nearly 3,000 localities over the country, community antenna TV systems
(CATYV) were in operation. They served about three million homes or about
ten million viewers. This was nearly six per cent of the total TV audience
in the United States, estimated at about 182 million.”** These CATV sys-
tems employ receiving antennas which pick up signals from regular TV
stations and relay them by wire or cable to customers who pay a fee for the
service. In some cases, the signals of distant TV stations are transmitted by
micro-wave facilities supplied by common carriers and fed into the local
cable distribution system. CATV systems also are privately owned facilities
authorized to relay cable programs, as licensed through the Antenna Relay
Service (section 74.1030 IRR 54:879).

Originally, these cable systems were not required to secure authorizations
from the FCC. Since they do not transmit over the air to the general public,
the Commission took the position, at first, that it had no regulatory jurisdic-
tion over their operations.”* But by 1959 the number had grown to about
seven hundred, serving as many as a half million people, and important
segments of the broadcasting industry as well as Congress pressed the
Commission to reconsider its position.”?

Some objected to the cable systems on the grounds that they unfairly and
unlawfully pirated the programs of regularly licensed TV stations. Some
owners of small, local stations without network affiliations protested having
to compete with cable carriers that picked up network shows from distant
points and micro-waved them to the CATV units where they were dis-
tributed to local customers.

In hearings before a Senate subcommittee on communications in July,
1959, a number of broadcasters from western states urged that CATV
operators be required to secure licenses from the FCC; that they be required
to secure permission of originating stations to distribute their programs; and
that the FCC be required to take into account the impact of cable antenna
and booster operations on local stations.”

With the continued growth of CATV systems, the Commission, under
great pressure from broadcasters feeling the pinch of cable competition,
took steps to minimize the economic impact on local TV stations.** On
February 14, 1962, in Carter Mountain Transmission Corporation, the
Commission asserted jurisdiction over common-carrier microwave facilities
serving CATV systems and beyond this concluded that in the “public inter-
est” the FCC had jurisdiction over the regulatory uses of cable program-
ming.”* This decision was subsequently sustained by the federal courts.”*

Shortly thereafter, the Commission began intensive studies and ac-
*Itis estimated that as of January 1, 1970 there were 2,350 CATV systems serving 4.5 million
subscribers (1970-71 Television Factbook, Services Volume No. 40).

**Qriginally, the most vehement requests for the assertion of FCC jurisdiction came from
small market stations with network affiliations (see Notice of Inquiry and Notice of Proposed

Rule Making in Docket 15971, 1 FCC 2d 453(1965), and First Report and Order in Docket
14895, 38 FCC 683 (1965).
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cumulated additional data on the over-all CATV situation. As an outgrowth
of these studies, on April 23, 1965, the Commission adopted rules governing
the grant of microwave authorizations to be used to relay TV signals
to CATV systems. In general, these rules provided that any microwave-
served CATV system, upon request, was required to carry the programs of
local stations and refrain from duplicating their programs fifteen days before
and after local broadcast.”*

At the same time, the Commission instituted a further rule making pro-
ceeding. Contrary to its earlier position, in Part I of its order, the Commis-
sion asserted that it did have and should exercise jurisdiction over the
CATYV systems not served by microwaves and proposed to impose the same
requirements on them as were applicable to those served by microwave
facilities.”” In Part II of the proceeding, the Commission initiated an inquiry
looking toward possible rule making on broader questions and problems—
the effects of CATV developments on independent UHF stations in major
markets, possible limits on long distance extension of stations’ programs by
CATYV systems, CATV program origination, and the over-all economic
impact of CATYV systems, on the American system of broadcasting. Part II
also included a Notice of Proposed Rule Making, suggesting measures,
interim or final, which might be adopted to deal effectively with some of the
more pressing problems.”®

Still doubtful as to its exact authority over CATV, the Commission had
been urging Congress to enact legislation to clarify the matter. On March
3, 1966, H.R. 13286 was introduced and Congress began protracted hear-
ings on the matter.”® The following day, the Commission, under mounting
pressure from the broadcast industry, adopted its Second Report and Order,
establishing regulations covering CATV systems whether or not fed by
microwave facilities.** CATV systems having fewer than 50 subscribers and
those serving apartment houses under common ownership were excluded.*!
The Rules require CATV systems to carry, at the request of TV stations and
up to channel capacity, programs of all stations providing a grade A or grade
B signal to the CATYV area of operations, and all 100 watt translator stations
in the CATV community.*?

Furthermore, the regulations specified that no CATV system operating
within the predicted grade A contour of any TV broadcast station in the top
100 markets in the country could bring in the programs of any station which
would extend that station’s coverage beyond its grade B contour unless,
after a public hearing, the Commission determined it to be in the public
interest.** This, however, was not made applicable to CATV systems in
operation as of February 15, 1966.%*

In May, 1967, the Commission proposed to amend the regulations to
make them less restrictive. “At present”, said the Commission, “a CATV
system must carry—with exceptions—the signal of any television station
placing a predicted grade B or better contour over the CATV system’s
community. A CATV system in a top-100 market cannot import the distant
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signal of any television station without either a hearing, or, in the alterna-
tive, a waiver of Section 74.1107(a) of the Commission’s Rules.* This rule
has led to anomalous results, as where only two of three competing VHF
signals in a market reach a community, or where the signals of a UHF
station in the market do not reach as large an area as those of competing
VHF stations, or where the CATV system must give priority in carriage to
a VHF station over a closer UHF station.”**

The effect of this proposed rule, if adopted, would be to allow a CATV
system in a community within the predicted Grade B contour of any televi-
sion station in one of the top 100 markets to carry the programs of any other
station operating in any community within the market area. As the Com-
mission said, what is proposed is a refinement of standards, “placing on a
competitive footing all stations in a given market.”*

In July, 1967, the Commission proposed further to amend the Rules to
allow CATYV systems to bring in the programs of distant educational TV
stations without the necessity of an evidentiary hearing as now required by
Section 74.1107 of the Rules. “We believe,” said the Commission, “that
sufficient experience has accumulated to indicate that in most top 100 cases
no significant objection is voiced to the carriage of distant educational
television signals. . . . This change, if adopted, would still permit the Com-
mission to consider any case where objections are raised by local educa-
tional authorities pursuant to Section 74.1109 or the Rules . . .”*” In both
notices there were dissenting opinions. Interested parties were given oppor-
tunity to file comments.**

Following publication of these two notices the Commission continued to
be plagued with increasingly difficult regulatory problems in the CATV
field. As a result, the Commission, on December 12, 1968, issued another
notice of rule-making much broader in scope, and instituted a far-reaching
inquiry into CATV’s present and future rule in the national communications
structure.*® After discussing the general nature and scope of the inquiry, the
Commission indicated some specific areas of study with which it would be
concerned.

The Commission stated that it had in mind authorizing CATV systems
to originate their own programs, said it would explore the question as to
whether advertising should be permitted, would look into the matter of
requiring these systems to observe national regulatory policies which apply
to broadcasting, such as equal treatment of political candidates, sponsorship
identification, and the fairness doctrine as it applied to the discussion of
controversial subjects of public importance.

Other proposals and topics for review concerned diversification of owner-
*The provisions of the Rule and of the Commission’s proposal do not apply to CATV systems
located outside the top 100 markets. They do not need permission to import distant signals,
except when a “timely” objection is filed as provided in Section 74.1105 of the Rules.
**By order of the Commission (FCC 69-1039) the staff was granted delegated authority to act

on any unopposed proposal to import distant educational TV signals in the 100 largest TV
markets.
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ship, the use of CATVs for common carrier purposes in addition to the
carriage of broadcast programs, reporting requirements, technical stand-
ards, and importation of distant television programs. Many other areas of
study were listed as falling within the scope of the inquiry.

On October 24, 1969, the Commission issued an order establishing rules
covering some of the proposals made in the December 12, 1968 Notice and
withholding action on others pending further study. The Commission, in
part, stated:

... we wish to emphasize that in this complex rule-making proceeding, it would
be wholly impracticable to attempt to issue a comprehensive set of rules governing
all aspects. Rather, we shall split off parts for action, deferring action on other parts
pending further analysis or further proceedings. Thus while we act here on CATV
origination, whether it should be required, whether commercials should be allowed,
and certain basic requirements such as equal opportunities for political candidates,
fairness, and sponsorship identification, we have not acted on the related diversifica-
tion issues. Clearly, with origination, there should be multiple ownership rules,
particularly with respect to cross-ownership of broadcasting and CATYV facilities in
the same area. But since the diversification issues require lengthier analysis and
study, we act now, as we can, in the above noted areas. For, it is we think, of the
utmost importance that we supply needed guidance to the industries involved, to
State and municipal entities, and to other interested persons, as to the Federal
regulatory policies in this vital area. Moreover, we note that Congress is considering
legislation in this area. While the legislation is believed to be aimed essentially at
resolving the unfair competition issues treated in Part IV of the Notice, our policies
in the origination area (Part III) may also be relevant to the Congress in its consider-
ation of the above noted legislation. We think it desirable, therefore, that Congress
be fully informed of these policies, so that it may take them into account, either as
appropriate background to the legislation or as matters to be included in the legisla-
tion. We state, as we have 