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Part I. Introduction

Purpose of Primer

The FCC has prepared this booklet to
inform you of the law on broadcasts and
cablecasts by candidates for public office.
The booklet, which we call the Primer,
also includes the Commission’s most im-
portant rulings and statements of policy
on political broadcasting. In most cases,
specific examples are given of how the
law and the rules apply—sometimes in
question and answer form—so as to
make the Primer as understandable as
possible. In the discussion of most ques-
tions in Part lll, you will see citations to
FCC rulings or court decisions so that you
can review the full text of the ruling or
decision if you wish to do so.!

The Primer is organized according to
subject matter so that the questions and
answers about each aspect of political
broadcasting are together. When neces-
sary, cross references are made to other
parts of the Primer. Unlike former edi-
tions, the Primer has an index.

The Primer cites only current interpre-
tations of the law. Unlike former Primers,
it omits old decisions that have been
overruled, because citing them would
tend to confuse the reader. On the other
hand, this Primer includes many new rul-
ings issued by the Commission since the
last edition was published.

All Political Laws and Rules
Covered

This is the first Primer that tries to deal
with all laws, rules and policies about
political broadcasting. This inctudes not
only “equal time” and “censorship,” but
“reasonable access” for candidates for
Federal office, the rates that may be

'This Primer serves as an accurate restatement of
existing rules and precedent. The Commission's de-
cisions summarized in this document were reached in
specific factual contexts, and may contain concurring
and dissenting views. Any reader having questions
about the interpretations set forth in this Primer
should examine the text of the specific case(s) cited.

charged candidates for time, the Fairness
Doctrine as it applies to political cam-
paigns, the personal attack and political
editorializing rules, and the rules on
sponsorship identification, logging of
broadcasts and keeping a public file as
they apply to broadcasts and cablecasts
by or about political candidates.

Some Federal laws on political elec-
tions are not administered by this Com-
mission, but rather by the Federal Elec-
tion Commission. Even though our
agency does not administer these laws,
we have included short discussions of two
of themin this Primer for your information.

How the Primer is Organized

Part | of the Primer is titled “Introduc-
tion.” It includes the preceding introduc-
tory passages as well as an explanation
of the importance of political broadcast-
ing, instructions on where and how to file
complaints and inquiries, and the text of
the sections of the Communications Act
of 1934 that govern political broadcasting
and cablecasting.

Part Il js a general summary of political
broadcasting and cablecasting law. In it,
we cover the main points of the laws and
rules on this subject in language that we
hope the non-lawyer can readily under-
stand.

Part Ill is in 13 parts, each of which
takes up a different aspect of political
broadcasting and cablecasting law. It
gives the law in much greater detail than
does Part I, and it gives examples of how
the law has been applied to specific situa-
tions. It also gives citations to the FCC
rulings and court decisions that are the
authority for the statements of law made
in that Section.

The Appendix contains the Commis-
sion Rules and Regulations interpreting
and administering the sections of the
Communications Act that apply to political
broadcasting and cablecasting.

Finally, there is an Index which we
hope will enable you to find the answers
to your questions quickly.
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The Importance of Political
Broadcasting

Congress has recognized the great im-
portance of political broadcasting by
passing laws which establish stricter
standards for this type of broadcast and
cablecast than for any other. Most of
these are in Section 315 of the Communi-
cations Act, which requires “equal op-
portunities” for candidates, forbids cen-
sorship of what they say, and puts a
ceiling on the amounts that stations and
cable systems may charge them for time.
Another section of the Communications
Act dealing with political broadcasts,
312(a)(7), requires stations to give or sell
“reasonable access” to candidates for
Federal elective office.

The U.S. Supreme Court also has rec-
ognized the great importance to the public
of political broadcasts in more than one
decision. For example, it held that since
Section 315 forbids a station to censor a
candidate’s broadcasts and since stations
should not be discouraged from carrying
these broadcasts, a station was not sub-
ject to libel suits for anything that a candi-
date might broadcast. Farmers Educa-
tional and Cooperative Union v. WDAY,
Inc., 360 U.S. 525 (1959).

The FCC itself has stressed the impor-
tance of political broadcasting many
times. In one statement, it said:

In short, the presentation of
political broadcasting, while only
one of the many elements of ser-
vice to the public ... is an impor-
tant facet, deserving the licensee’s
closest attention, because of the
contribution broadcasting can thus
make to an informed electorate—in
turn so vital to the proper function-
ing of our Repubiic. Licensee Re-
sponsibility as to Political Broad-
casts, 15 F.C.C. 2d 94 (1968).

Because of the importance of political
broadcasts, the Broadcast Bureau and
the Office of General Counsel have been
given joint responsibility in connection
with the issuance of rulings in the broad-
casting field under authority delegated to
them by the Commission, and the making
of recommendations to the Commission

2

itself on the major cases which go to it for
decisions rather than to the staff. Com-
plaints and inquiries about political
broadcasting and cablecasting are given
special priority by the Commission so that
rulings can be made on all complaints in
time to put the rulings into effect before
election day.

Where to Send Complaints
and Inquiries

Although we have tried to cover the
most important, difficult and frequently
asked questions about the laws on politi-
cal broadcasts in this Primer, each day
usually brings at least one new question
of interpretation. If you have a question
about the law on political broadcasts and
cannot find the answer in this Primer, or if
you have a complaint on this subject,
write to:

Complaints and Compliance Division
Broadcast Bureau

Federal Communications Commission
1919 M Street NW.,

Washington, D.C. 20554

If you have a question or complaint in
connection with cable systems, write to:
Policy Review and Development Division
Cable Television Bureau
Federal Communications Commission
1919 M Street NW.,

Washington, D.C. 20554

If time is short and does not permit use
of the mails, you can obtain an oral staff
opinion or ruling by placing a telephone
call to (202) 632-7586, the Fairness/
Political Broadcasting Branch of the
Complaints and Compliance Division. If
your complaint or question is about a
cable origination, call (202) 632-6468.
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How To File a Complaint

No special form is needed for filing
complaints about political broadcasting or
cablecasting. However, in order to speed
up our handling of complaints, we rec-
ommend that you follow these steps:

(1) Before complaining to the Commis-
sion, complain to the station or cable
operator that you believe has denied you
your legal rights. We encourage negotia-
tion between candidates and stations or
cable operators and have found that
many disputes can be settled in that way,
without our intervening.

(2) When you do file a complaint with the
Commission, send a copy to the station or
cable operator at the same time.

(3) The complainant and the station or
cable operator should continue to send
copies to each other of all correspond-
ence between them and the Commission,
thus saving time in settling the complaint.
(4) Unless it is within the last few days
before an election so that a written com-
plaint might arrive too late to be acted
upon, send your complaint in writing. it
should contain (i) the name, address and
telephone number of the complainant;

(ii) the call letters (or name) and location
(city and State) of the station or cable
operator; (iii) a detailed statement of the
facts of the case, including the public
office invoived, the date and kind of elec-
tion to be held (primary or general elec-
tion), and whether the complainant and
his opponent or opponents are legally
qualified candidates for public office
under the laws of their State. When the
complainant is seeking “equal oppor-
tunities,” he or she should give the dates
of prior broadcasts or cable originations, if
any, by his or her opponents, the date on
which a request for equal opportunities
was made to the station or cable operator,
and the reasons the station or cable
operator gave for refusing the request.
Where the complainant alleges denial of
“lowest unit rate” or, if a candidate for
federal office, denial of “reasonable ac-
cess,” the complainant should furnish all
essential facts on which the complaint is
based.

Sections 315 and 312(a)(7) of
the Communications Act

Section 315 of the Communications Act
of 1934, as amended, follows:

(a) If any licensee shall permit any per-
son who is a legally qualified candidate
for any public office to use a broadcasting
station, he shall afford equal opportunities
to all other such candidates for that office
in the use of such broadcasting station:
Provided, That such licensee shall have
no power of censorship over the material
broadcast under the provisions of this
section. No obligation is imposed under
this subsection upon any licensee to allow
the use of its station by any such candi-
date. Appearance by a legally qualified
candidate on any:

(1) bona fide newscast,

(2) bona fide news interview,

(3) bona fide news documentary (if the
appearance of the candidate is incidental
to the presentation of the subject or sub-
jects covered by the news documentary),
or

(4) on-the-spot coverage of bona fide
news events (including but not limited to
political conventions and activities inci-
dental thereto),

shall not be deemed to be use of a
broadcasting station within the meaning
of this subsection. Nothing in the forego-
ing sentence shall be construed as re-
lieving broadcasters, in connection with
the presentation of newscasts, news in-
terviews, news documentaries, and on-
the-spot coverage of news events, from
the obligation imposed upon them under
this chapter to operate in the public inter-
est and to afford reasonable opportunity
for the discussion of conflicting views on
issues of public importance.

(b) The charges made for the use of any
broadcasting station by any person who is
a legally qualified candidate for any public
office in connection with his campaign for
nomination for election, or election, to
such office shall not exceed—
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(1) during the 45 days preceding the date
of a primary or primary runoff election and
during the 60 days preceding the date of
general or special election in which such
person is a candidate, the lowest unit
charge of the station for the same class
and amount of time for the same period,
and

(2) at any other time, the charges made
for comparable use of such station by
other users thereof.

(c) For purposes of this section—

(1) the term “broadcasting station” in-
cludes a community antenna television
system; and

(2) the terms “licensee” and ‘“‘station
licensee” when used with respect to a
community antenna television system
mean the operator of such system.

(d) The Commission shall prescribe
appropriate rules and regulations to carry
out the provisions of this section.

Section 312(a)(7) of the Communica-
tions Act states:
(a) The Commission may revoke any
station license or construction
permit— ...
(7) for willful or repeated failure to allow
reasonable access to or to permit purch-
ase of reasonable amounts of time for the
use of a broadcasting station by a fegally
qualified candidate for Federal elective
office on behalf of his candidacy.




57

Part ll. General Summary of
Political Broadcasting and
Cablecasting Law

This part of the Primer is a general
statement of the law of political broad-
casting and cablecasting. It covers the
most important parts of the law, but it
does not give a detailed explanation of
how it applies to every situation and it
does not deal with some of the exceptions
that must be made in applying the law.
Therefore, it must not be taken as a
definitive statement for legal reference
purposes. For that, see Part Ill, which
discusses the law in detail, explains how it
applies to specific situations, and cites
the statutes, rules, court decisions and
Commission rulings which give it legal
authority.

Equal Time? Equal
Opportunities? Fairness
Doctrine

Many people confuse the “Fairness
Doctrine” with the law on political broad-
casting, or think that the phrase “equal
time” covers both of them. Although the
Fairness Doctrine applies in some ways
to political broadcasting, the law on
broadcasts by political candidates re-
quires “equal opportunities,” which is
different from the Fairness Doctrine. It
also is not exactly the same as “equal
time,” although that is the phrase many
people use. Here are short definitions of
these three terms:

Fairness Doctrine: It applies toissues
rather than persons, and it does not re-
quire either “equal time” or “equal op-
portunities.” It does require a broadcaster
to provide “reasonable opportunity” for
the presentation of conflicting views on
controversial public issues in his area.
“Reasonable opportunity” does not
necessarily mean “equal time.”

Equal time: The law never uses this
phrase. It uses the broader term, “equal
opportunities.”

Equal opportunities: If a candidate
obtains time on a station, other candi-
dates for the same office may obtain
“equal opportunities” on the station.
Equal opportunities usually include equal
time, but the term means more than equal
time. For example, it means the right to
obtain time in a period likely to attract
approximately the same size audience as
the period in which the opposing candi-
date appeared.

The Purpose of the Law

Congress adopted the law on political
broadcasting and cablecasting to achieve
these basic purposes:

1. Prevent discrimination between
competing candidates by broadcasting
stations and cable systems operators.

2. Make sure that candidates are al-
lowed to speak freely on the air without
censorship by broadcasters or cable
operators;

3. Guarantee time rates to political
candidates as favorable as those offered
by broadcasters and cable operators to
their most favored advertisers;

4. Make sure that candidates for Fed-
eral elective office are given or sold
reasonable amounts of time for their
campaigns.

Sections 312 and 315 of the Communi-
cations Act contain the laws which Con-
gress passed in order to achieve these
purposes. These two sections are repro-
duced in Part | of the Primer. Section 315
deals with equal opportunities, freedom of
candidates from censorship, the
maximum rates that may be charged can-
didates for time, and news programs that
are exempt from the equal opportunities
requirement. Section 312(a)(7) requires
that candidates for Federal elective office
be given “reasonable access” on an un-
paid basis or be allowed to buy “reasona-
ble amounts of time” in which to promote
their candidacies. All of these require-
ments apply only to programs or an-
nouncements in which legally qualified
candidates appear in person or by tape or
film. Therefore, before further discussion
of other parts of Sections 312 and 315,
we must explain what a “legally qualified

5
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candidate for public office” is, and to what
kinds of broadcasts by candidates the law
refers. We also must explain which can-
didates are considered to be opposing
candidates so as to be entitled to equal
opportunities.

Legally Qualified Candidates

The first requirement for becoming a
legally qualified candidate for nomination
or election to an office is to be eligible
under the law to hold the office if elected
to it. Local, state or federal law will apply
here, depending on what office the per-
son is seeking. For example, the Com-
mission once ruled that a minor party's
candidate for President who was 31 years
old was not a legally qualified candidate
for President because the United States
Constitution states that no one may be-
come President unless he or she is at
least 35 years old.

The second requirement is to an-
nounce that one is a candidate for nomi-
nation or for election.

The third requirement is more compli-
cated, and it depends on whether (a) a
person is seeking final election to an
office or nomination to run for election,
and (b) if he or she is seeking nomination,
whether the nomination will be decided by
a primary election or by a party conven-
tion or caucus.

To be a legally qualified candidate for
election to office, a person must either
qualify for a place on the ballot under
State laws or must publicly commit him or
herself to seeking election as a write-in
candidate and be eligible under State law
to be voted for by this method. Write-in
candidates also must make a “substantial
showing” that they are serious (“bona
fide™) candidates for election. A “sub-
stantial showing” will depend on the facts
of each case. In one case the Commis-
sion decided that a write-in candidate had
made a substantial showing by making
campaign speeches, distributing cam-
paign literature, issuing press releases
and maintaining a campaign committee.

Another complication arises when we
consider persons who claim to be legally
qualified candidates for election to the
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Presidency or Vice Presidency of the
United States. The same rules apply to
them in individual States as to candidates
for other offices about becoming eligible
by getting a place on the ballot, qualifying
as write-in candidates, etc. However, they
are running for election nationally and a
question arises as to which States they
will be considered legally qualified candi-
dates in, and thus be entitled to equal
opportunities, low political time rates,
“reasonable access,” etc. The Commis-
sion has interpreted the law as meaning
that if a person is a legally qualified can-
didate under its rules for President or Vice
President in 10 or more States, he or she
will be considered a legally qualified can-
didate in all States. If he or she is a legally
qualified candidate in fewer than 10
States, then he or she will be treated as a
legally qualified candidate only in those
States in which he or she has qualified.

Next, let's consider candidates for
nomination to office. If the nominees are
selected in a primary election, the same
rules apply as for candidates for efection
to office. If the nominees are named by a
party convention or caucus, the person
claiming to be a legally qualified candi-
date for nomination must make a sub-
stantial showing that he or she is a seri-
ous candidate for the nomination.

Persons seeking nomination for the
Presidency or Vice Presidency are con-
sidered legally qualified candidates for
nomination in (1) those States in which
they (or their proposed delegates) have
qualified for the primary or Presidential
preference ballot or (2) those States in
which they have made a substantial
showing of being serious candidates for
nomination. They will be considered le-
gally qualified candidates for nomination
in all States if they have qualified in 10 or
more States. Otherwise, they will be con-
sidered legally qualified candidates for
nomination only in those States in which
they have met the standards for
qualification.
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Who Are “Opposing

Candidates?”’

Section 315 says that if one legally
qualified candidate uses a station, the
station must allow all other legally qual-
ified candidates for “that office” to have
equal opportunities. The FCC and the
Federal courts have interpreted this re-
quirement to apply only to candidates
who are directly opposing each other for
nomination or for election. During the
pre-nomination period, only the candi-
dates seeking nomination for the same
office by the same party are opposing
candidates. For example, candidates
seeking the nomination of the “Good
Government Party” for sheriff are not
opposing candidates to those seeking
nomination for sheriff by the “Square Deal
Party.” After each party has nominated its
candidate, their two nominees will then
become opposing candidates in the cam-
paign for election to the office.

Confusion also sometimes arises over
whether candidates for election to one
office are entitled to opportunities equal to
those given to candidates for election to a
different office. For example, candidates
for the State legislature in one district may
think they are entitled to as much time on
stations in that district as the candidates
for Governor of the State. A station must
give all candidates for State legislature
the same opportunities that it affords any
one candidate for State legislature in that
district, but the licensee of the station may
make his own decision on whether the
candidates for Governor should be af-
forded more time than the candidates for
State legislature, based on his judgment
of the importance of the races and the
amount of public interest in them. There is
one exception to this. Section 312(a)(7) of
the Communications Act requires that all
candidates for Federal elective office,
such as for President, Senator or Con-
gressman, be allowed “reasonable ac-
cess” to the air or be allowed to buy
‘reasonable amounts of time.”
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Laws Apply Only to
Appearances by Candidates

The political broadcasting laws that we
are discussing here apply only to pro-
grams or announcements in which candi-
dates take part personally, either by voice
or picture. The laws apply regardless of
what the candidates talk about. The FCC
and the courts have held that any kind of
an appearance counts as a “‘use” of a
station under Section 315. If an actor or
comedian is a legally qualified candidate
for public office in a State, his appearance
in a motion picture drama or comedy on a
TV station in that State will entitle his
political opponents to equal opportunities
on that station, even if no mention of his
candidacy is made in the motion picture.

In order for a political program or an-
nouncement to qualify for political time
rates, equal opportunities, etc., the can-
didate must take part in it in such a way
that the audience will recognize his voice
or picture. Even if his voice merely states
who is the sponsor of a paid political
announcement, this will be sufficient, pro-
vided that he identifies himself by name or
his voice is so well known that the audi-
ence will recognize it. However, in order
for Sections 312 and 315 to apply to a
whole program, the candidate must play a
greater role. His appearance must be
“substantial in length” and be an essen-
tial part of the program, and the program
must be under his control and direction.

There is a major exception to the above
statements which should be mentioned at
this point. The “‘equal opportunities” law
does not apply to four kinds of news
programs. A personal appearance by a
candidate on any of the following kinds of
programs does not require that equal op-
portunities be given to his opponents:

newscast;

news interview;,

news documentary—“if the appearance
of the candidate is incidental to the pre-
sentation of the subject covered by the

news documentary”;

on-the-spot coverage of news event.

Thus, if a station interviews a candidate or
uses an excerpt from his speech on any
of these kinds of programs, Section 315in

8

itself will not require the station to do
anything for opposing candidates for that
office. However, the Fairness Doctrine
may require that the station devote some
time to the campaigns of other candi-
dates, as will be explained in our discus-
sions of the Fairness Doctrine on pages
14 and 15.

What Are “Equal
Opportunities”?

Section 315 of the Communications Act
requires that candidates for the same
office be given equal opportunities in
using a station or cable system. As
explained above, “equal opportunities”
does not always mean the same as
“equal time.” It usually means more. For
example, if Candidate Smith buys 30 mi-
nutes of prime time on a TV station for
$500, but the station charges his oppo-
nent Jones $600 for the same time
period, Jones has not received an equal
opportunity. Or, if the station refuses to
sell Jones any prime time but offers him
only such periods as 1:00-1:30 a.m. or
6:00-6:30 a.m., it will not be giving him an
equal opportunity in the use of the station
because late-night and early-morning
programs are likely to have smaller audi-
ences on television than those in prime
time periods.

The Commission’s rules forbid any dis-
crimination between candidates in rates
or in any other way. They also forbid
selling one candidate so much time that
there is none left for his opponents. The
rules do not require a station to sell or
give a candidate any particular time
period, or even to make available exactly
the same time period that was sold or
given to his opponent. The station must,
however, make periods that normally
have comparable audiences available to
competing candidates upon request. As
will be noted further along in this part of
the Primer, a candidate must request his
“equal opportunities” within seven days
of his opponent’s use of a station, and the
station need not notify a candidate of his
opponent’s broadcasts. The opponent
can learn this by looking at the station’s
“political file,” which must be made avail-
able at the station for public inspection.
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Censorship of Candidates
Not Permitted

Section 315 says that the licensee of a
station “shall have no power of censor-
ship over the material broadcast” by le-
gally qualified candidates for public office.
This applies to *‘'uses” of stations by can-
didates themselves. It does not apply to
appearances by candidates on any of the
exempt news programs. A station’s news
editor who chooses to use an excerpt
from a candidate’'s speech on a newscast
may edit the excerpt as is usual in pre-
paring a news program, but if the candi-
date appears on any program except an
exempt news program, the station cannot
edit his material in any way or limit what
he talks about. It cannot refuse to carry
his broadcast even if it contains libelous
material or is vulgar or in "'bad taste.” It
cannot require the candidate to appear
either live or on tape, or even ask to
preview his script or pre-audition his tape
or film, except to learn (1) whether it con-
tains the required sponsorship identifica-
tion (if it is paid for); (2) whether it is the
agreed-upon length for the period re-
served for it; or (3) whether the candidate
himself will appear on the program so that
it becomes a “use” and is subject to equal
opportunities, the political time rate, etc.
Since a station may not censor what a
candidate says, the station itself cannot
be held liable in a civil suit for any libelous
statements the candidate makes.

It should be noted that the non-
censorship part of Section 315 applies
only to announcements or programs in
which a candidate himself takes part and
which are not exempt news programs. |f
the broadcast is by someone else, the
non-censorship provision does not apply
and the station is not protected against
libel suits by the Supreme Court decision.
Therefore, the station may refuse to
broadcast an announcement or program
if its licensee believes it contains libelous
or false statements, provided that the
station is acting in good faith and is com-
plying with the Fairness Doctrine.
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Rates To Be Charged for
Time

A station or cable system is never al-
lowed to charge a candidate more for time
than it would charge a regular commercial
advertiser, and during some periods it
must give candidates the benefit of vol-
ume discounts that a commercial adver-
tiser might not get. These limitations on
rates apply to programs or announce-
ments on which a candidate appears in
person, not to appearances by others
speaking in his behalf, with one exception
that will be explained when we take up the
Fairness Doctrine.

Specifically, a station may never
charge candidates more than it would
charge anyone else for “comparable use”
of the station. For example, if a station
sells a single spot announcement for $10
but reduces the rate to $7.50 if an adver-
tiser buys 10 spots, a candidate will pay
$10 for a single spot but will receive the
discounted rate of $7.50 if he or she buys
10. However, during the 45 days pre-
ceding a primary election and the 60 days
preceding a general election, the station
may not charge a candidate more than its
“lowest unit charge"” for “the same class
and amount of time for the same period.”
This means that if a radio station charges
$10 for a one-minute spot at 8 a.m. on
week days but only $7.50 if the advertiser
buys 10 of these spots, it must sell one
spot to a political candidate at its lowest
unit rate, which in this case is $7.50. Even
if a station gives a special low rate to only
one advertiser, it must base its rate to
candidates on this special low rate, not its
average rate. If a station has a special
“package” plan which offers advertisers a
discount if they buy, say, 12 spots a day,
of which three are in morning “drive
time,” three at mid-day, three are in after-
noon “drlve time” and three in the even-
ing, it must make the same package rate
available to candidates on a proportionate
basis. That is, if a candidate wants to buy
four spots a day, one in each time period,
he may buy them for one-third of the cost
of the 12-spot package. However, he
cannot get the discount package rate if he

wants all of his spots broadcast in the
more desirable morning or afternoon
“drive time.”

How Much Time Must a
Station Provide?

Congress, the United States Supreme
Court and the FCC ali have made ciear
the fact that a broadcasting station must
“afford reasonable opportunity for the
discussion of conflicting views on issues
of public importance,” and that this obli-
gation applies especially to political
broadcasting. The language in quotation
marks in the previous sentence is from
Section 315 of the Communications Act.
The U.S. Supreme Court has recognized
the importance of political broadcasts in
major decisions. The FCC has stated that
political broadcasting is one of the major
elements of a station’s service to the
public “because of the contribution
broadcasting can make to an informed
electorate—in turn so vital to the proper
functioning of our Republic.”

Thus, the Commission expects broad-
casters to devote substantial amounts of
time to broadcasts by and about candi-
dates for public office. Some programs
and announcements that are regularly
sponsored by commercial advertisers
may have to be canceled to make room
for political broadcasts during a cam-
paign. Also, itis no excuse to claim that a
station’s program format prevents it from
carrying anything longer than spot an-
nouncements by candidates.

The law on this subject applies to all
candidates for public office, but it applies
in a different way to candidates for Fed-
eral elective office. In 1972 Congress
amended the Communications Act to
state that the Commission may revoke a
station’s license for

... willful or repeated failure to

allow reasonable access to or to
permit purchase of reasonable
amounts of time for the use of 3
broadcasting station by a legally
qualified candidate for Federal
elective office on behalf of his can-
didacy.
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This law applies to “uses” (appear-
ances by candidates themselves on pro-
grams). It does not apply to appearances
by supporters or spokesmen of candi-
dates. It does not require a station to
provide free time—only that it either give
“reasonable access” or sell “reasonable
amounts of time.”

What “reasonable access” is will de-
pend on the circumstances of each case.
For example, a station with a signal that
covers many-jurisdictions in which many
candidates are running for office may not
be expected to make as much time avail-
able to each Federal candidate as a sta-
tion with fewer candidates to cover. The
Commission relies first of all on the
reasonable, good faith judgment of
broadcasters in deciding what reasonable
access is in any particular situation. How-
ever, broadcasters should be guided by
certain principles in making this judg-
ment, and the Commission will use these
principles in deciding whether a broad-
caster's judgment has been reasonable.

Among these principles are the follow-
ing:

1. Unless there are unusual cir-
cumstances, such as the presence during
a campaign of a great many candidates,
stations must make available “prime-
time” program time. “Prime time"” means
the evening hours on TV when the audi-
ence is usually greatest. It normally
means time on radio when most people
are driving to and from work.

2. Commercial stations must always
make prime-time spot announcements
available.

3. Stations may not adopt a policy of
rejecting requests by Federal candidates
for types, lengths and classes of time that
they normally sell to commercial
advertisers.

4. Stations must provide reasonable
access at least during the 45 days before
a primary election and the 60 days before
a general election. The Commission will
decide on a case-by-case basis whether
they need to provide access before these
periods. It will also decide when access
must begin before a convention if candi-
dates are to be chosen in that way.

5. Non-commercial educational sta-
tions have the same obligations as com-
mercial stations. However, they need not
make available lengths of program time
that are not consistent with their normal
program schedules, and even if they usu-
ally broadcast spot promotional or public
service announcements, they generally
do not need to make spot announcements
available to political candidates. How-
ever, a non-commercial station may not
reject anything submitted by a candidate
just because it was originally prepared for
broadcast on a commercial station.

6. A Federal candidate need not be
given or sold any particular position on a
station’s schedule. For example, he or
she need not be given a spotimmediately
next to the most popular program on a
station. If he or she could, it might be-
come impossible to give “equal oppor-
tunities” to other candidates for the same
office if they demanded spots next to this
program.

The law does not require a station to
make time available to candidates in
every state, county and local race. How-
ever, since political broadcasting is con-
sidered so important and since many
state and local races are of great impor-
tance and interest to the people in those
areas, the Commission expects broad-
casters to make time available for candi-
dates in these races on the basis of the
importance of the races and the public
interest in them.

A station does not need to make time
available to candidates in every race,
however. If it gives time to candidates in a
certain race, it need not sell them time,
and it does not need either to give or sell
time in a particular position on the sta-
tion’s schedule.
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The “Seven-Day Rule”

The so-called “seven-day rule” re-
quires a candidate who wants equal op-
portunities to make his request within one
week of the day on which his opponent
made his broadcast or cablecast. Thus, if
Candidate A has been making broadcasts
on a station for five weeks and his oppo-
nent B does not request equal oppor-
tunities until the end of the fifth week, Bis
entitled only to the amount of time that A
has used during the fifth week. The
Commission adopted this rule so that
broadcasters and cable system operators
could make orderly plans in advance for
allocating time to candidates. It also
wanted to make sure that one candidate
did not "lie in the bushes” until a day or
two before election and then gain an
unfair advantage over his opponent by
demanding and getting a block of more
valuable last-minute time, equal to all of
the time his opponent used during the
whole campaign.

The rule applies only to persons who
are legally gqualified candidates at the
time one of them makes a broadcast or
cablecast. If A is a legally qualified candi-
date and makes a broadcast on August 1,
and B does not become a legally qualified
candidate under the laws of that state
until August 2, B is not entitled to equal
opportunities, no matter how quickly he
files his request. However, if A makes a
second broadcast on August 3, B is en-
titled to equal opportunities if he files his
request by August 10.

If A makes a broadcast on August 1 but
does not become a legally qualified can-
didate until August 2 and if Bis a legally
qualified candidate on August 1, B is not
entitled to equal opportunities on the
basis of A’s August 1 broadcast, because
A was not a legally qualified candidate on
that date.

There is one further complication to the
rule. It says that the request must be
submitted within one week of the “first
prior use” which created the right of equal
opportunities. Notice that word *first.”
Here is an example:

On August 1, A, B and C all are legally
qualified candidates for the same office. A
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makes a broadcast on August 1. On Au-
gust 5, B requests equal opportunities on
the basis of A’'s broadcast. The station
agrees, but B does not use his time until
August 15. On August 10, C makes a
request for equal opportunities, claiming
that his request should be granted be-
cause it was made within seven days of
B’s request. The rule does not require the
station to grant C's request because the
seven-day rule is not based on the time a
request is made by another candidate. It
is based on the date the time is used.
Even if C had made another request on
August 16, based on B’s broadcast of
August 15, C still would not be entitled to
equal opportunities because he was a
candidate on August 1, the date of “the
first prior use,” and he did not submit his
request by August 8. The seven-day rule
would have little meaning if each broad-
cast based on an earlier broadcast by
someone else were allowed to trigger still
another grant of equal opportunities so
that these requests could go on and on.
Here C was a legally qualified candidate.
on August 1 and could have made his
request within the following week. On the
other hand, if C had not been a legally
qualified candidate on August 1 but be-
came one between that date and B'’s
broadcast on August 15, then C could
have made a valid request at any time
within one week after August 15.

When a station or cable system sells or
gives time to a candidate, it need not
notify his opponent. It is up to the candi-
dates themselves to keep track of what
their opponents are doing. They can do
this by having their campaign workers
make frequent inspections of the public
files of stations within their campaign
area. Stations and cable systems must
keep a record of all requests by candi-
dates for free or paid time and what
results from the request, including the
rates charged for the time if it is sold. This
is the so-called “political file,” which sta-
tions and cable systems must keep avail-
able for public inspection during regular
business hours.

Political Editorials

A political editorial is a statement by or
on behalf of the licensee of a broadcast-
ing station or the operator of a cable
system which endorses or opposes a
candidate. It is not a statement by a
commentator or another employee of a
station, unless it is represented to be the
statement of the licensee or cable
operator. However, if the president of a
station broadcasts a statement or inter-
view in which he endorses or opposes a
candidate, it will be considered to fall
within the Commission’s political
editorializing rule, even though it is not
labeled an editorial.

The rule does not forbid broadcasting
or cablecasting political editorials. It re-
quires only that a broadcaster or cable
operator who broadcasts an editorial en-
dorsing or opposing a candidate send to
candidates for the same office who are
opposed or not endorsed in the editorial
the following within 24 hours after the
editorial is broadcast:

(a) notification of the date and time of the
editorial;

(b) a script or tape of the editorial,

(c) an offer of an opportunity for the can-
didate or his spokesman to respond over
the station or cable system.

If a political editorial is broadcast within
72 hours of election day, the broadcaster
or cable operator must comply with these
requirements far enough in advance of
the broadcast or cablecast to give the
other candidates a “reasonable oppor-
tunity to prepare a response and present
it in a timely fashion”—that is, before
election day.

Note that the candidate need not be
given a chance to deliver his response to
the editorial in person. If he did, his oppo-
nent or opponents could demand “equal
time” under Section 315 of the Communi-
cations Act, and since the licensee or
cable operator could not censor their
material they could use the time as they
saw fitin order to promote their cam-
paigns.

An editorial may fall within the political
editorializing rule even if it does not en-
dorse or oppose a candidate directly. If
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the statement, in effect, endorses or op-
poses a candidate, it will be considered a
political editorial. For example, when two
members of a Board of Town Commis-
sioners were running for reelection and a
station broadcast an editorial criticizing
the present board and urging the public to
vote for “a change,” the Commission
ruled that even though the two present
Board members were not named, the
editorial was in effect a statement of the
licensee’s opposition to their reelection
and therefore was a political editorial. In
another case, on the day before a primary
election for nomination for governor, a
station broadcast an editorial strongly
criticizing one candidate’s record as
county prosecuting attorney. Although the
editorial did not mention the fact that he
was now a candidate for nomination for
governor, the Commission ruled that the
editorial was a political one.

Personal Attacks

The Commission’s personal attack rule
does not apply to attacks made by candi-
dates or their campaign associates on
other candidates or their associates, or to
attacks on anyone else if made during a
candidate’s “use” of a station or cable
system. However, attacks that do not
come within this exemption sometimes
are broadcast during political campaigns,
so we will explore the subject briefly.
Under the Commission's rules a personal
attack is an attack on the “honesty,
character, integrity or like personal qual-
ities of an identified person or group,”
when the attack is made during discus-
sion of a controversial public issue.

The rules do not prohibit the broadcast
of personal attacks. They do require a
station that broadcasts an attack to do the
following within one week after the attack
is broadcast:

(a) Notify the person or group attacked of
the date, time and title of the program on
which the attack was made;

(b) Send the person attacked a script or
tape of the attack, or an accurate sum-
mary if neither of these is available;
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{c) Offer the person attacked a “reason-
able opportunity” to answer the attack
over the station.

If someone broadcasts an attack
against a candidate, the station need not
invite the candidate to appear personally
to answer the attack. If he did, all other
candidates for the same office would be
entitled to equal opportunities under Sec-
tion 315 of the Communications Act.
Therefore, a station can comply with the
rule by allowing a spokesman for the
candidate to respond.

One more point: the personal attack
rule does not apply to attacks made dur-
ing newscasts, news interviews, and
on-the-spot coverage of news events.
This exemption includes news commen-
tary or analysis when itis broadcast within
an exempt news program. The exemption
does not include station editorials.

The Fairness Doctrine

As explained at the beginning of this
part of the Primer, the Fairness Doctrine
does not require equal time. It requires
that a broadcaster devote a substantial
amount of time to discussion of the most
important controversial issues in his or
her area, and that a station which pre-
sents one side of an issue give reasona-
ble opportunity for presenting contrasting
views on that issue. The station need not
give equal time to opposing views or
present opposing views in the same pro-
gram if it presents them in its overall
programming. The licensee of a station is
allowed to choose the controversial is-
sues to be discussed, the program for-
mats to be used in discussing them, and
the persons who will present the various
views on them. The Commission merely
reviews the licensees' decisions to decide
if they have been reasonable and made in
good faith.

The Fairness Doctrine does not apply
to personal appearances of candidates
unless they appear on the news-type pro-
grams listed in Section 315 of the Com-
munications Act, which are exempt from
the equal opportunities requirement of
that section. Otherwise, candidates are
entitied to “equal opportunities,” which is



in some ways a stricter requirement than
the Fairness Doctrine. In applying the
Fairness Doctrine to news coverage of
candidates, stations may use their judg-
ment as to which candidates are most
newsworthy and significant.

There is one political situation to which
the Commission applies the Fairness
Doctrine in a special way so that it be-
comes much the same as “equal oppor-
tunities.” Thatis where Candidate A or his
supporters buy time in which to urge the
election of A or to criticize his opponent B,
but A does not appear on the broadcast in
person. If B or his supporters then ask to
buy time, they must be allowed to buy a
comparable amount. Similarly, if A’s sup-
porters have received free time, B’s sup-
porters must be given a comparable
amount if requested. The Commission
has recognized that, although the candi-
dates themselves do not appear in this
situation, it is in “the political arena” and
equal opportunities should be made

available.

it
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Identifying Sponsors of
Broadcasts and Cablecasts

When a station or cable system is paid
to broadcast anything, the station or sys-
tem must announce that the broadcast is
paid for and who paid for it. This law
applies to paid political broadcasts as well
as to other sponsored programs and
spots. Here are some examples of how
the sponsorship identification require-
ment applies to political broadcasts and
cablecasts:

(a) Merely stating that “The following is a
paid political announcement” does not
comply with the law because it doesn’t
say who paid for it.

(b) Merely adding a statement at the end
of a spot or program that says, “Authority,
Blank Campaign Committee, John Smith
Treasurer” does not comply because it
doesn’t say that anyone paid for it.

(c) Giving the sponsorship identification
in such small type on television that the
average viewer cannot read it, or leaving
it on the screen too briefly to be read,
does not comply, because in neither case
is the public informed that the program or
spot is paid for and by whom.

The Communications Act requires that
stations and cable systems make the
above sponsorship identification. The
Federal Election Campaign Act (FECA),
which is administered by the Federal
Election Commission, has different re-
quirements which apply to candidates
and persons who buy time for them. The
announcements required by the FECA
require that persons buying time state
whether a paid message supporting one
candidate or opposing another has been
authorized by the candidate. The FCC
and the FEC have issued a joint Public
Notice which gives examples of ways in
which the requirements of both acts may
be met in a single announcement.

If a program is both paid for and au-
thorized by a candidate or his committee,
an announcement that it is paid for or
sponsored by him or the committee will be
sufficient since it will be assumed that the
candidate or committee that paid for it
also authorized it. However, when a third
party pays for a program or announce-
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ment that is authorized by a candidate or
his committee, an announcement like this
is required:

Paid for (or sponsored) by (name of
third party) and authorized by (name of
candidate or committee).

If the program is paid for by a third party
but not authorized by any candidate or
any candidate’s committee, an an-
nouncement like this would comply with
both the FCC and the FEC requirements:
Paid for (or sponsored) by (name of
sponsor/payor) and not authorized by
any candidate.
These are merely examples of ways in
which both laws may be complied with in
a single announcement. Broadcast sta-
tions and cable operators are responsible
for making sure that an announcement is
given that identifies who paid for a pro-
gram or announcement. Candidates or
their committees—or an outside party
paying for the broadcast—are responsi-
ble for revealing whether the program or
announcement was authorized by the
candidate or his committee.




Miscellaneous Rules and
Policies

Broadcasting stations and cable sys-
tems must keep public political files that
reveal all requests for time made by oron
behalf of political candidates and what the
outcome of the request was; that is, what
was broadcast, if anything, and when it
was broadcast, and what charges, if any,
were made by the station or cable sys-
tem. Gifts of time to candidates, whether
requested or not, also must be recorded
in this file. All of this information must be
entered in the file as soon as possible.

Broadcasting stations also must make
a record in their program logs of all pro-
grams on which political candidates ap-
pear, together with the name and political
affiliation (party) of the candidate. If the
candidate is an independent, the log
should list him or her as one.

Broadcasting stations do not need to
log the length of the “commercial time” in
a political program, but they must log the
commercial time of political announce-
ments. The Commission does not require
broadcasters to compute the commercial
time in either political or religious pro-
grams because it is sometimes impossi-
ble to determine what is “commercial”
and what is not in these programs.

L5
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Part lll. Detailed Explanation
of Political Broadcasting and

Cablecasting Law
R e ———————

Who is a ““Legally Qualified
Candidate for Public
Office”?

Since Sections 315 and 312(a)(7) of
the Communications Act apply only to
legally qualified candidates for public of-
fice, it is important to understand how the
Commission and the courts have defined
this term. The Commission’s rule states,
in substance, that a legally qualified can-
didate is a person who has publicly an-
nounced that he is a candidate and who
meets the qualifications prescribed by the
applicable laws to hold the office for which
he is a candidate and who:

(1) Has qualified for a place on the ballot
or

(2) Has publicly committed himself to
seeking election by the write-in method
and is eligible under the applicable law to
be voted for by sticker, by writing in his
name on the ballot, or other method, and
makes a substantial showing that he is a
bona fide candidate for nomination or
office. (See par. 6 below regarding "“Can-
didates for Nomination by Convention.”)
Note the “ands” and “ors” in the above
language. For example, a mere an-
nouncement that he is a candidate does
not make a person legally qualified for the
purposes of our rules. He must also be
eligible to hold the office he is seeking
and either have qualified for a place on
the ballot or have qualified, as explained
in (2) above, as a write-in candidate. The
Commission will look to the laws of the
State in which the election is to be held to
determine whether a person has qualified
as a candidate, regardiess of whether the
election is for national, State, county or
municipal office. Below are answers to
the most frequently asked questions on
this subject.

“Public Announcement’’ of
Candidacy

1. A candidate may meet the “public
announcement” requirement of the rules
by simply stating publicly that he is a
candidate for nomination or election to a
certain office. Filing the necessary papers
or obtaining the required certification
under his State’s laws in order to qualify
for a place on the ballot is considered to
be the equivalent of a public announce-
ment of candidacy. However, a public
announcement of candidacy will not be
presumed to have been made merely
because a person is “expected to run” or
because some of his friends and as-
sociates are seeking support for him in
the expectation that he will run. Problems
in this area are most likely to arise when a
nomination is by convention or caucus
instead of by primary election, since a
person may be nominated by a conven-
tion even if he has made no prior an-
nouncement of his candidacy. In one of its
rulings on such a situation, the Commis-
sion found that President Lyndon B.
Johnson was not a “legally qualified can-
didate for public office” for purposes of
Section 315 at the time the TV networks
broadcast an interview with him on Dec-
ember 7, 1967, because he had not pub-
licly announced his intention to seek
reelection. During the TV interview he
refused to speculate about running for
reelection and stated that he had not
made his decision on the subject. The
complainant in the case, who had publicly
announced his intention to seek the
Democratic Presidential nomination, re-
quested “equal time, "contending that he
and President Johnson were opposing
candidates for the nomination of their
party. The Commission ruled that a per-
son was not a legally qualified candidate
within the meaning of the statute unless
he had publicly announced his intention to
be a candidate. The Commission stated
that “In this area, there cannot simply be
reference to applicable State law, which is
the Commission’s customary approach in
local primary and general elections. .. ."”
It said that unless it held to its long-
standing requirement of public an-
nouncement of candidacy, a chaotic situ-
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ation would result. “For example, incum-
bents often are eligible to run again, and,
prior to a determination to seek another
term, they may take many preliminary
steps of varying nature (e.g., frequent
trips to the election State, with speeches,
conferences with financial sources and
potential delegates). . . ."” The Commis-
sion concluded that for it “to attempt to
make findings on whether or when the
incumbent has become a candidate dur-
ing the usual, oft-repeated and varying
preliminary period would render the sta-
tute unworkable. There would be a con-
tinual series of complex factual hearings,
whose resolution . . . would be most dif-
ficult and indeed might remain stubbornly
speculative.”’

In a contrasting case, a person had
announced his intention to seek the
Democratic party nomination for Gover-
nor of New York, but claimed that Section
315 did not apply to him, even though his
name could be placed on the primary
ballot by any one of three different
methods. The Commission ruled that
since under one of the three methods the
person could become the party’s nominee
if he received the majority of votes cast at
a nominating session of the New York
State Democratic Committee and had no
opponents under the other methods, it
was not unreasonable for the licensee of
a station to decide that this person was
now a legally qualified candidate for pub-
lic office, since the Commission’s rules
state, among other things, that “a legally
qualified candidate means any person
who has publicly announced that he is a
candidate for nomination by a convention
of a political party. .. .2

Who is Eligible to Hold Office?

2. A party’s candidate for President
was 31 years old and her Vice Presiden-
tial running mate was 21 years old. They
had publicly announced their candidacies

'Sen. Eugene J. McCarthy, 11 F.C.C. 2d 511,
512-13 (1968), aff'd, 390 F. 2d 471 (D.C. Cir. 1968);
see also, Anthony R. Martin-Trigona, 67 FCC 2d 33
(1977); Natipnal Citizens Committee for Broadcast-
ingetal, 75 FCC 2d (FCC 79-440).

*Willlam Vanden Heuvel, 23 F.C.C. 2d 119 (1970).
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and their party stated that it had filed for
ballot status in 15 States, had been cer-
tified in 6, and had collected nearly
500,000 signatures on nominating peti-
tions. Were they legally qualified candi-
dates for purposes of Sections 315 and
312 of the Act? No. Under the Commis-
sion’s rules a person must meet “the
qualifications prescribed by the applica-
ble taws to hold the office for which he is a
candidate” before he will be considered a
legally qualified candidate. Article il, Sec-
tion I, Clause 4 of the United States
Constitution states, among other things,
that no one is eligible to the Office of
President “who shall not have attained
the age of thirty-five years.” Article Xl of
the Constitution states that . . . no per-
son constitutionally ineligible to the Office
of President shall be eligible to that of
Vice President of the United States.”?

3. A station asked whether it was re-
quired to sell time to members of the
Communist Party who were running for
the offices of President and Vice Presi-
dent, in light of the Smith Act.* The Com-
mission replied that Section 312(a)(7) of
the Communications Act requires licens-
ees to give or sell reasonable amounts of
time to candidates for Federal elective
office, including Communist Party candi-
dates if they are otherwise legally qual-
ified to be candidates for the Federal
office they seek. The Smith Act provides
criminal penalties for individuals who ac-
tively advocate or seek to bring about the
overthrow of the Government of the
United States, but it does not specifically
refer to the Communist Party, and the
U.S. Supreme Court has ruled that the
following language from 18 U.S.C. 783 is
applicable to the provisions of the Smith
Act:

(f) Neither the holding of office nor mem-
bership in any Communist organization
by any person shall constitute per se a
violation of subsection (a) or subsection
(c) of this section or any other criminal
statute.’

3Socialist Workers Party, 39 F.C.C. 2d 89 (1972).

“18 U.S.C. 2385.

3Scales v. U.S., 365 U.S. 203 (1961); Ken Bauder
(Station WLUC-TV), 62 F.C.C. 2d 849 (1976).



Ballot and Write-In Candidates

4. A candidate need not always be on
the ballot to be legally qualified. It de-
pends on the laws of the State in which
the election will take place. In some
states persons may be voted for as
write-in candidates if they have not com-
plied with the requirements for getting
their names on the ballot. In such States,
if a person makes a public announcement
that he or she is a write-in candidate for a
certain office, is eligible to hold the office
if elected, and makes a “substantial
showing” that he is a bona fide candidate
who is actively seeking election (such as
by establishing campaign headquarters,
making campaign speeches, issuing
press releases, etc.),® he will be consid-
ered a legally qualified candidate within
the meaning of Sections 315 and 312. A
mere announcement that he is a write-in
candidate, by itself, does not entitle him to
equal opportunities or other rights of can-
didates under the Communications Act.’
The laws of each State will determine
whether on the facts of each case a
candidate is entitled to a place on the
ballot or, if he cannot qualify for ballot
status, whether he may run as a write-in
candidate. See rules quoted in the
Appendix .

*KGNS, 40 F.C.C. 291 (1952), Socialist Labor
Party of America, 40 F.C.C. 239 (1951). For aleading
case in which a write-in candidate was held to have
made a substantial showing that she was a bona fide
candidate, see Socialist Workers Party, 26 F.C.C. 2d
244 (1970).

’See 47 CFR 73.1940 (a)(5) and 76.5(y)(5) for
further information on “substantial showing.”

I
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Candidate Must Prove
Qualifications

5. A candidate must prove that he is a
legally qualified candidate in order to gain
his rights under Sections 315 and
312(a)(7). Sections 73.1940 and 76.205
of the rules (47 CFR 73.1940 and 76.205)
state that a candidate seeking equal op-
portunities has the burden of proving that
he and his opponents are legally qualified
candidates for the same public office. In
one case, after qualifying for a place on
the ballot for one office in a primary, a
candidate notified State officials that he
was withdrawing from that race, but later
claimed that he had not intended to with-
draw. However, the evidence indicated
that he was actually supporting another
candidate for that office and personally
was now seeking nomination for a differ-
ent office. The Commission ruled that he
was not entitled to the rights of a candi-
date for the first office because he had not
made a clear showing that he was now a
legally qualified candidate for that office.®
In another case, the Commission stated
that “where initial doubt is present as to
whether in fact a candidate is actually
legally qualified for the office he seeks,
then it is incumbent upon that candidate
to prove his qualifications.”?

Candidates for Nomination by
Convention

6. Except for Presidential or Vice
Presidential candidates, candidates for
nomination by convention or caucus must
(i) publicly announce their intention to run
for nomination; (ii) be eligible to hold the
office they are seeking, and (iii) make a
substantial showing that they are bona
fide candidates. No one except a Presi-
dential or Vice Presidential candidate will

®Lar Daly, 40 F.C.C. 270 (1956).

*American Vegetarian Party, 40 F.C.C. 278 (1956);
see also Socialist Workers Party, 40 F.C.C. 421
(1964); Raymond Harold Smith, 40 F.C.C. 430
(1964); Frank J. Kuhn, Jr., 48 F.C.C. 2d 433 (1974);
Roy Anderson, 14 F.C.C. 2d 1064 (1968); aff'd per
curiam, Anderson v. Federal Communications Com-
mission, 403 F. 2d 61 (2d Cir. 1968).
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be considered a legally qualified candi-
date for nomination by convention or
caucus earlier than 90 days before the
convention or caucus is to begin.'®

Candidates for Presidency and
Vice Presidency

7. A special situation arises in connec-
tion with candidates for President and
Vice President, since they are running
nationwide. Candidates for nomination to
either of these offices must (i) make a
public announcement of candidacy; (i) be
eligible to hold the office under the Con-
stitution and other applicable laws and
(iii) either the candidates or their pro-
posed delegates must have qualified for
the primary or Presidential preference
ballot in the State in which they are run-
ning or have made a substantial showing
of bona fide candidacy in that State, ter-
ritory or the District of Columbia. Persons
will be considered legally qualified candi-
dates for nomination only in the State or
States in which they qualify under the
above standard, unless they qualify in 10
or more States (or 9 and the District of
Columbia), in which event they will be
considered legally qualified candidates
for nomination in all States, territories and
the District of Columbia.'' Candidates for
election to the Presidency or Vice Presi-
dency must qualify in the same way as
candidates for other offices; that is, make
a public announcement of their can-
didacies, be eligible to hold the offices
sought and either qualify for a place on
the ballot in the States in which they
qualify as candidates, or qualify as
write-in candidates by committing them-
selves to seeking election by that method |
and making a substantial showing that
they are bona fide candidates for election.
Like candidates for Presidential or Vice
Presidential nomination, they will be con-
sidered legally qualified candidates only
in the States in which they have met these

°See £§73.1940(a)(3) and 76.5(y)(3) of the ruies.
Also, §§73.1940(a)(5) and 76.5(y)(5) for “substantial
showing.”

""See §§73.1940(a)(4) and 76.5(y)(4) of the rules in
the Appendix.
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requirements uniess they meet the re-
quirements in 10 or more States (or 9 and
the District of Columbia), in which event
they will be considered legally qualified
candidates in all States, territories and
the District of Columbia."2 Thus a Presi-
dential or Vice Presidential candidate who
qualifies in less than 10 States will be
entitled to equal opportunities, freedom
from censorship, lowest unit rates, “rea-
sonable access,” etc., only in those
States in which he or she qualifies, but
candidates who qualify in 10 or more
States will gain these rights in all States.

Rulings by State Officials

8. When a State Attorney General or
another State official who has authority to
decide a candidate’s legal qualifications
has ruled that a candidate is not legally
qualified under the State’s election laws,
a station normally is not required to make
“equal opportunities” available to the
candidate. The ruling of the authorized
State official will normally be accepted as
final unless there is a judicial decision to
the contrary.'

9. A write-in candidate for mayor
sought time equal to that given the only
two candidates whose names appeared
on the baliot. Under State law, only the
two candidates receiving the largest
number of votes in the primary election
would become the “official candidates” in
the final election. The Secretary of State,
who was the “Ex Officio Chief Elections
Officer” of the State, gave an opinion that
write-in candidates were not “official can-
didates” and therefore were not entitled
to equal time. However, the licensee of
the station sought a ruling from the Com-
mission because the write-in candidate
was eligible to hold the office of mayor if
elected and his name could be written on

2See §§73.1940(a)(2) and 76.5(y)(2) of the rules in
the Appendix.

3Socialist Workers Party, 40 FCC 280 {1956),;
Lester Posner, 15 FCC 2d 807 (1968); Malcolm
Cornell, 31 FCC 2d 649 (1971). (For an example of a
somewhat different result in a case Involving a State
official’s opinion, see par. 9.)

the ballot. The Secretary of State's opin-
ion stated only that write-in candidates
were not “official candidates” and did not
state that they were not “legally qualified
candidates.” The Commission found that
since the candidate here could be voted
for by the write-in method and was eligible
to hold the office he sought, he might,
under FCC rules, be a legally qualified
candidate if he made a substantial show-
ing that he was a bona fide candidate.’* In
a contrasting case that arose under the
laws of a different State, the Commission
held that since the Attorney General of
the State had ruled that there was no
provision in the law for casting write-in
votes in a primary election and that a
person did not become a legally qualified
candidate in a primary until he filed his
“notification and declaration paper” with
the office specified by law, the person
was not a legally qualified candidate until
this paper had been filed.'®

“Tom Leonard, 29 FCC 2d 177 (1969).
"SRady Davis 40 FCC 435 (1965).
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Write-In Candidate Must Declare
Self

10. Is a candidate entitled to “equal
opportunities’ as a write-in candidate
while still seeking enough signatures on
petitions to qualify for the ballot, if he tells
the FCC thathe intends to run as a
write-in candidate if he fails to obtain a
place on the ballot? In a ruling later ap-
pealed to the courts, the Commission
found that the candidate was not entitled
to equal opportunities as a write-in candi-
date since he intended to seek election by
that method only if his current effort to
obtain a place on the ballot failed.'® The
candidate appealed to the U.S. Court of
Appeals for the 7th Circuit. Although for
technical legal reasons the court did not
vacate the particular Commission ruling
that was challenged, it disagreed with the
Commission’s finding that the appellant
could not obtain status as a write-in can-
didate while seeking ballot status by the
petition method. The court said that “a
candidate who has not yet qualified for
ballot position under State election laws is
nevertheless entitied to equal time if he is
otherwise eligible under the [write-in
rules] and commits himself to seeking
election by the write-in method in the
subsequent election.” The court further
stated that “it is sufficient that the candi-
date indicate to the stations from whom
equal time is sought that he will continue
to campaign as a write-in candidate re-
gardless of the outcome of his petition
efforts. We query whether it would be
sufficient for a candidate merely to indi-
cate that, if his petition effort failed, he
would be agreeable to voters writing in his
name, but that is not the case here. Flory
[the candidate] indicated he would con-
tinue an active campaign.”'” As a result of
this decision, the Commission amended
its political broadcasting rules regarding
the requirements for becoming a write-in

'“Ted Pearson, 48 F.C.C. 2d 1091 (1974), review
denied, 48 FCC 2d 1247 (1974).

Y’Flory v. Federal Communications Commission
and the United States of America, 528 F. 2d 124,131
{7th Cir., 1975).
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candidate to read as quoted in the Ap-
pendix to this Primer and require a
write-in candidate to have “publicly com-
mitted himself to seeking election by the
write-in method. .. ."'®

Who is Not A Candidate For Public
Office?

11. The names of candidates for dele-
gates to the Democratic National conven-
tion did not appear on the ballot in the
California Presidential primary. Instead,
the electorate voted solely for the candi-
date for nomination to the Presidency. If
one of a presidential candidate’s pro-
posed convention delegates appeared on
a TV station, would the station have to
grant “equal opportunities” to anyone
else because of his appearance? No. The
Secretary of State and the Attorney Gen-
eral of California stated that “California
does not consider a candidate for dele-
gate on a slate of delegates in a Presi-
dential primary to be a legally qualified
candidate for public office.” The Commis-
sion ruled that in view of this opinion and
the facts of the case, broadcasts by a
delegate wouid not fall within the scope of
Section315.' However, under the laws of
some States, persons seeking election as
delegates to State constitutional conven-
tions have been considered legally qual-
ified candidates for public office by the
State officials authorized to make such
rulings. In such cases, candidates for
delegate are candidates for public office
under the FCC rules.

12. A station refused to sell time to a
person for a broadcast advocating the
election of another person to the office of
County Executive because the station be-
lieved that the message was “in bad
taste.” A complaint was filed, claiming
that the station’s action violated Section
315(a) because it amounted to censor-
ship since the complainant himself was a
candidate for County Republican Com-
mitteeman. The Commission upheld the

'%In the Matter of Amendment of Part 73 of the
Commission’s Rules, 60 F.C.C. 2d 615 (1976).

YKNBC-TV, 23 F.C.C. 2d 765 (1968); see also,
Russell H. Morgan, 58 F.C.C. 2d 964 (1976).
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station’s right to use its discretion as to
accepting the message the complainant
wanted to broadcast. The Director of the
New York State Election and Law Bureau
ruled that the office which the complain-
ant himself sought— County Republican
Committeeman—was “a party position”
and not a public office. Therefore the
complainant was not a candidate for pub-
lic office and the no-censorship provision
of Section 315(a) did not apply to him.®

13. Under State law, the Maryland
General Assembly was authorized tofill a
vacancy in the office of Governor created
by the resignation of the former Governor.
A complainant sought air time on the
grounds that he was a legally qualified
candidate for the office of Governor. The
station claimed that the complainant was
not a legally qualified candidate for public
office within the meaning of Section 315.
The station forwarded a letter from the
Deputy Attorney General of Maryland
which stated that “the impending legisla-
tive action (by the General Assembly) is
not an election” as defined by Maryland
law and that “the present contest for the
office of Governor is not a process by
which the voters of this State shall elect a
Governor.” The Commission found that
the position of the station was not unrea-
sonable in view of the circumstances of
the case.?'

14. A person who meets the definition
of a candidate as given in the Federal
Election Campaign Act is not necessarily
a legally qualified candidate for purposes
of the Communications Act. The only de-
finition of a candidate appearing in the
Federal Election Campaign Act applies
only to Chapter 14 of that Act and does
not affect the definition of a legally qual-
ified candidate for purposes of Section
315 of the Communications Act.??

20Majcom Cornell, 31 F.C.C. 2d 649 (1971).

2 ester Posner, 15 F.C.C. 2d 807 (1968).

2n re Federal Election Campaign Amendments of
1974, 55 F.C.C. 2d 279 (1975); Anthony Martin-
Trigona, 67 FCC 2d 33 (1977); Natlonal Citizens
Committee for Broadcastingetal., {2 FCC 2d
(FCC 79-440).  For further discusslon of the
Federal Election Campaign Act. see page 91 re
“Identifying Sponsor of Broadcast.

foss
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15. Several New York City mayoralty
candidates have filed “the necessary au-
thorization of candidacy under Section
481 of the New York State Election
Law,” which apparently is required before
fund-raising operations may begin. Are
they legally qualified candidates for public
office under the Communications Act?
Not necessarily. Unless such filings under
State law “would also qualify such candi-
dates for places on the ballot, such filings
would not make these candidates ‘legally
qualified’ so as to bring the equal oppor-
tunity provisions of Section 315 into
play.”#

Broadcasts On Distant Stations

16. Do “equal opportunities” apply to a
broadcast by a candidate for Mayor of
City “A"” on a station in City “B” whose
service area does not extend as far as
City “A”? No. the candidate for Mayor of
“A" is not a legally qualified candidate for
public office in the area served by the
station in “B” for the purposes of Section
315. The purpose of Section 315, as
shown by its legislative history, is to pre-
vent a candidate from obtaining an unfair
advantage over an opposing candidate by
broadcasting to the voters in the election
in which both are taking part if the oppos-
ing candidate is denied a chance to
broadcast to these voters. Here the can-
didate would not be broadcasting to the
persons who were to vote in his election.*

Rivals in Recall Balloting are
Candidates

17. Citizens of a Colorado tity were to
vote whether to recall a District Attorney.
On the same ballot, two other persons
were listed as candidates to succeed the
incumbent if the voters should decide to
recall him. The incumbent asked to buy
time on a TV station to defend his record
and attack his critics. The station sought a
declaratory ruling on whether the incum-
bent District Attorney was a legally qual-

BLetter to Hon. Percy E. Sutton, 67 F.C.C. 2d 188
(1977).
2L etter to Peter A. Mobilia, Jr., June 17, 1977.
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ified candidate for public office within the
meaning of Section 315. The Colorado
Attorney General stated that the two al-
ternative candidates on the ballot were
legally qualified candidates for public of-
fice, but he had not decided whether the
incumbent office holder was a legally
qualified candidate. If he were a legally
qualified candidate, Section 315(a) would
prohibit censorship of his broadcasts. The
U.S. Supreme Court has held that since a
station cannot censor a legally qualified
candidate, the station will not be subject
to liability for civil damages for any libel-
ous statements the candidates may
broadcast.?* The Commission ruled that
the incumbent and the two alternative
candidates on the ballot all should be
considered legally qualified candidates
for public office. It stated that to rule
otherwise would be unfair to the incum-
bent who could be censored while de-
fending himself, whereas his two oppo-
nents could not be censored. Also, the
alternative candidates, but not the incum-
bent, could obtain the station’s lowest unit
charge for time. Even the alternative can-
didates might be at a disadvantage if the
incumbent were ruled not to be a legally
qualified candidate, since they wouid not
be entitled to opportunities equal to those
of the incumbent if he should appear on
the air. Thus, a contrary ruling would
resuit in inequities to both the District
Attorney and the alternative candidates.?¢
However, when the recall ballot lists only
the official on whose recall the public is to
vote and does not list any candidates
seeking to succeed him, the incumbent
official is not a “legally qualified candidate
for public office” for purposes of Section
315. The Fairness Doctrine would, of
course, apply to the recall proposition.

Farmers Educational and Cooperative Union of
America v. WDAY, Inc., 360 U.S. 525 (1959).

**Petition of Station KOAA-TV, F.C.C. 78-286 (April
25, 1978).
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Candidates ‘“With No Chance To
Win”

18. A station may not deny “equal op-
portunities” to a candidate because it
believes he has no chance of being nomi-
nated or elected. If a candidate is legally
qualified as defined in the rules and
further explained in this section, he is
entitled to his rights under Sections 315
and 312(a)(7) regardliess of whether a
station licensee thinks he has any chance
of success.”

Election Ends ““Equal Time”’ Rights

19. If a candidate does not prove his
legal qualifications until after the date of
nomination for the office which he was
seeking, or if, although a candidate was
qualified from the beginning, he files a
complaint after the nomination has taken
place, he is not entitled to the “equal
opportunities™ that would have been
available to him if he hadproved his
qualifications or filed a complaint before
the nomination date. The occurrence of
nomination or election ends the possibility
of affording equal opportunities. How-
ever, the Commission itself can take
post-election action against a broadcas-
ter who is found to have violated the law
before the election.?®

Columbia Broadcasting System, Inc., 40 FCC
244 (1952).

23 ar Daly, 40 FCC 273 (1956), aft'd by order
dismissing appeal entered March 7, 1957, Lar Daly v.
U.S.A. and FCC Case No. 11946 (7th Cir., 1957),
rehearing denied by order entered April 2, 1957, cert.
den., 355 U.S. 826, rehearing denied 355 U.S. 885
(1957); Lar Daly, 40 FCC 317 (1960).

27
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When Are Candidates
“Opposing Candidates”?

When Congress adopted Section 315 it
indicated that its reason for requiring
equal opportunities was to make sure that
opposing candidates receive the same
treatment—that if one candidate for an
office gets air time, his opponent “for that
office” will be entitled to equal time. The
FCC has for many years interpreted Sec-
tion 315 to mean that before the primaries
or the nominating conventions take place,
only those candidates who seek the
nomination of the same party for the
same office are entitled to opportunities
equal to those of each other, since only
they are opponents at that point. The U.S.
Court of Appeals for the District of Col-
umbia Circuit upheld the Commisson’s
position on this question in Kay v. FCC,’
stating, in part,

...Congress intended by the
language it did employ to... re-

'Kay v. FCC, 443 F. 2d 638, 645 (D.C. Cir. 1970).
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strict the benefits of “equal oppor-
tunities” to candidates of the same
class or character as the candidate
or candidates who may have been
permitted to use a broadcasting
station in the first place.

This interpretation of the statute also al-
lows a station to serve the public interest
more fully in some instances by devoting
more time to one primary race than to
another. For example, an incumbent of-
fice holder may have little or no opposition
to renomination by his party, and con-
sequently there may be little public inter-
est in that party’s nomination for that
office, whereas half a dozen candidates
may be waging vigorous campaigns for
nomination to the same office by the other
major party. The station may rightly de-
cide that the public interest will be better
served by allocating more time to the
hotly contested race than to the other
one.
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Examples of Application of
the Law

1. Examples of how the “equal oppor-
tunities” law applies to different situations
are given in the following paragraphs:

(a) Candidates for nomination by same
party to same office. A, B, and C are
candidates for nomination for sheriff by
the Good Government Party. If a station
makes time available to A, and if Band C
request equal opportunities, the station
must grant their request because they are
opposing candidates for nomination by
the same party to the same office.
(b) Candidates for nomination by diffe-
rent parties. A station makes time avail-
able to A, B, or C, candidates for nomina-
tion for sheriff by the Good Government
Party. X, Y, and Z are seeking the nomi-
nation for sheriff by the Square Deal
Party. If they demand time equal to that
made available to A, B, or C, the station
need not make it available to them so far
as Section 315is concerned, since at this
point X, Y, and Z are opponents of each
other but not of A, B, or C. The Commis-
sion has long held that while both primary
and general elections fall within the scope
of Section 315, such elections must be
considered independently of each other,
and equal opportunities, within the
meaning of Section 315, need be afforded
only to legally qualified candidates for the
same office in the same election.? How-
ever, it should be noted that a station’s
actions in such cases also are subject to
its general public interest responsibility to
present discussion of important political
matters and to comply with the Fairness
Doctrine; moreover, if the nomination is
for a Federal elective office, Section
312(a)(7) of the Communications Act re-
quires the station to provide “reasonable
access” to all of the candidates upon
request. For further discussion of these
subjects, see part Ill, pages 72 and
86 on, “How Much Time Must a Sta-
tion Provide™ and “The Fairness Doctrine
in Political Broadcasting.”

2Hon. Joseph S. Clark, 40 FCC 332 (1962), Hon.
Clarence E. Miller, 23 FCC 2d 121 (1970); Richard B.
Kay, 24 FCC 2d 426 (1970), aff'd; Kay v. FCC, 443 F.
2d 638 (D.C. Cir. 1970); KTTS, 23 FCC 2d 771
(1970); reconsid. denied, 24 FCC 2d 541 (1970).

(c) Candidates for Different Offices. May
a station make time available to all candi-
dates for one office in a general or prim-
ary election and refuse time to all candi-
dates for another office? Yes. So far as
the requirements of Section 315(a) are
concerned, a licensee may limit the sale
of time to candidates for those offices
which the licensee determines are par-
ticularly important.® However, see parag-
raph 1(b) above on other factors to be
considered, including the “reasonable
access’’ requirement for Federal elective
candidates.

(d) Candidates in primary elections and
general election for same office. A station
which makes time available for candi-
dates for nomination to an office in a
primary election need not make time
available to a candidate for the same
office in the general election unless it has
made time available to another candidate
for the office in the general election.
Primary and general elections must be
considered independently of each other,
as explained in (1)(b) above.*

(e) When does nomination take place?
On May 3, 1964, a Congressman from
New York made a television appearance.
At this time, he was the only person who
had been designated by petition under
New York law as Republican nominee for
election to his Congressional seat. The
only designated Democratic-Liberal
nominee filed a complaint requesting
equal time. Primaries of both parties were
to be held on June 2, 1964, but if no
petitions for write-in nominees were filed
by May 5, 1964, no primaries would be
held, since the incumbent and the comp-
lainant each would have the uncontested
nomination of his party. In fact, no peti-
tions for write-in status ever were filed.
Was the station right in refusing equal
opportunities to the complainant on the
ground that on May 3 each was merely a
candidate for his party’s nomination, and
thus they were not opposing candidates?
The Commission found that the station
was right. The issue must be decided
according to New York election laws, and

3Lew Breyer, 31 FCC 2d 548 (1968); Foster Fur-
colo, 48 FCC 2d 565 (1974).
“KWFT, Inc., 40 FCC 237 (1948).
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‘the Commission normally would rely upon
the interpretation of the laws by State
officials. However, neither the complain-
ant nor the Commission was able in this
case to get such an interpretation from
State officials, so the Commission was
compelled to make its own interpretation.
It ruled that as of May 3, the date of the
broadcast, neither the incumbent Con-
gressman nor the Democratic-Liberal
complainant had become the nominee of
his party since two more days remained in
which other persons could file write-in
petitions for nomination. Therefore, the
incumbent and the complainant were not
opposing candidates for Congress at the
time of the broadcast.’ It should be noted
that the rulings in these cases were based
upon the laws of New York, which under
certain circumstances allow a person to
become his party’s nominee without the
holding of a primary election. The cases
with different results cited in (1)(b) of this
section arose in states with different legal
requirements for qualifying as a party’s
nominee.

What is a ‘““Use’’ of a Station
by a Candidate?

In general, any broadcast or cablecast
of a candidate’s voice or picture is a “use”
of a station or cable system by the candi-
date if the candidate’s participation in the
program or announcement is such that he
will be identified by members of the audi-
ence. However, Section 315 of the Com-
munications Act lists four types of broad-
casts by candidates which are not con-
sidered to be uses. These exceptions are
discussed on pages 35-49 under the
heading, “What Appearances by Candi-
dates Are Not ‘Uses’?"

Supporter’s Appearance Is Not a
“Use"

1. If a supporter of a candidate ap-
pears on the air to urge his election, is ita
use? No. Only a personal appearance by
a legally qualified candidate for public

*Mrs. Eleanor Clark French, 40 FCC 417 (1964);
see, also, Thomas G. Dignan, 62 FCC 2d 59 (1976).
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office, by voice or picture, is a use. The
legislative history of Section 315 shows
conclusively that when Congress enacted
itin 1934, it understood that the provi-
sions of that section “applied only to the
personal use of radio facilities by the
candidates themselves. . . .”" Although
the “equal opportunities,” lowest unit
charge, “no-censorship” and “reason-
able access” (for Federal candidates)
provisions of the law apply only to ap-
pearances by candidates themselves, the
Fairness Doctrine may require that
"quasi-equal opportunities” be made
available to the supporters of a candidate
if supporters of the candidate’s opponent
have been given or sold time by a sta-
tion.2 For further discussion of the Fair-
ness Doctrine as it applies to political
campaigns, see pages .86-88.in this part
dealing with the Fairness Doctrine.

Most Appearances by Candidates
Are ““‘Uses”

2. Evenif a candidate does not discuss
‘his candidacy during a broadcast, his
opponent is entitled to equal opportunities
except in certain situations specified by
law. As noted in the first paragraph of this
section, Section 315(a) lists four types of
broadcasts which are not considered to
be uses. However, with these exceptions,
all appearances on the air by candidates
are considered to be uses, and licensees
of stations are not authorized to base their
grant or denial of time to candidates on
their judgment of whether the use of the
time will aid or even be connected with
their candidacies.® This interpretation of
“use” has at times led to rulings which
may seem far-fetched to some persons,
but as the Court of Appeals for the Ninth
Circuit noted in upholding this position,*
neither the wording of Section 315 nor the
legislative history of it or its subsequent

'Felix v. Westinghouse Radio Stations, Inc., 186
F.2d 1, 5 (3d Cir. 1950); cert. denied, 341 U.S. 909
(1951).

*Nicholas Zapple, 23 FCC 2d 707 (1970).

*Socialist Labor Party, 40 FCC 241 (1952); Ford-
ham University, 40 FCC 321 (1961).

“Paulsen v. FCC 491 F. 2d 887, 891 (9th Cir.,
1974).



amendments indicate that Congress in-
tended the Commission to distinguish
between political and nonpolitical uses by
candidates. The court stated:
...[Ulnless a clear rule exists
that all broadcast use by a political
candidate subjects a station to
equal time obligations ... ulti-
mately the FCC would be forced to
examine the nature of a candidate’s
every appearance to determine
whether it falls under Section 315.

The court agreed with the Commission
that attempting to distinguish between a
political and nonpolitical use of broadcast
facilities by candidates would require the
Commission to make “highly subjective
judgments concerning the content, con-
text, and potential impact of a candidate’s

appearance.” The court also stated: @
If the Section [315] were invoked
only when political issues actually @

were discussed . . . a station could
support one candidate by inviting
him or her to appear on numerous
shows but strongly discouraging the
discussion of political issues. True,
Paulsen might not benefit from such
treatment if, as he says, he is al-
ready well known to the viewing
public, but a less popular or less
well-exposed candidate could
surely benefit from the exposure.
To define such appearances as
nonpolitical is to apply a rather nar-
row and perhaps a bit naive defini-
tion of “political.” ... A candidate

who becomes well-known to the
public as a personable and popular ’

individual through “nonpolitical”
appearances certainly holds an ad-
vantage when he or she does for-

mally discuss political issues to the @
same public over the same media.
Moreover, since Section 315 prohibits
any censorship by a station of material
broadcast by a candidate, the station it-
self would be violating the statute if it
attempted to limit candidates’ broadcasts @ O
>

to material advocating their election or
even merely referring to their campaigns.
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Examples of “Uses”

3. If a candidate makes a broadcast in
some capacity other than as a candidate,
his opponent still is entitled to equal op-
portunities. With the exception of appear-
ances in news programs as cited in Sec-
tion 315(a), all personal appearances by
candidates are uses. Examples in which
the Commisson has ruled an appearance
to be a use, even though the appearance
was in some other capacity than that of
candidate, include the following, in some
of which the candidate’s opponent would
be entitled to free time, since the candi-
date himself did not pay for his time:

(a) The President of the United States.
The President traditionally has broadcast
a 5-minute message “kicking off” the
United Fund and Community Chest cam-
paigns. The message is filmed, video-
taped and audiotaped far in advance of its
broadcast. If the President is a candidate
for reelection at the time the message is
broadcast, his opponents are entitled to
equal time, since the broadcast cannot
“reasonably be said to constitute ‘on-
the-spot’ coverage of bona fide news
events within the meaning of section
315(a)(4),” and the law makes no excep-
tions for messages carried “in the public
interest” or as a “public service."s How-
ever, for examples of broadcasts by
Presidents running for reelection which
have been ruled exempt from the “equal
opportunities” provision of Section 315
because they were official reports to the
public on matters of major importance,
see pages 43-44 “What Appearances by
Candidates Are Not ‘Uses’?”

{b) Congressman’s Report to His Con-
stituents. After he becomes a legally
qualified candidate for reelection, a Con-
gressman's Reports are uses.® A weekly
Report is a use even when broadcast in
its entirety within a newscast, which is
normally not a use under Section
315(a)(1).7 In the latter decision, the
Commission cited the legislative history

of the 1959 amendments of 315(a) as
showing that Congress did not intend for
Congressmen’s Reports to constituents
to become exempt from the equal oppor-
tunities requirements of Section 315
merely by being aired jn newscasts.

(c) Judge's Appearance on Panel. A
judge who was a candidate for re-election
appeared in a panel discussion of an
important subject with a number of other
persons. The judge’s candidacy was not
mentioned nor was the election in which
he was to take part. Nevertheless, his
appearance was a use since the panel
discussion was not an exempt news-type
program.®

(d) Movie Actor. If an actor becomes a
legally qualified candidate for public of-
fice, his appearances on telecasts of his
movies thereafter will be uses, entitling
his opponents to equal time, if the actor is
identifiable in the movies.?

(e) Radio or TV Performer. If he is iden-
tified or identifiable on the air, appear-
ances on radio or television in the course
of a performer’s regular duties, such as
announcing, singing, acting or newscast-
ing, are uses, entitling his opponent to
equal time.'® However, the Commission
has ruled in the case of the host of a
teenage dance show, who also was a
candidate for public office, that opponents
of the performer were entitled only to time
equal to that during which the performer
appeared on camera rather than to time
equal to the duration of the entire pro-
gram."' The same principle would apply to
other appearances by radio or TV perfor-
mers; for example, the political opponent
of a radio disc jockey would be entitled
only to the amount of time in which the
disc jockey's voice was heard—not to the
time used for playing records. If the an-
nouncer’s voice is neither identified nor

sUnited Way of America, FCC 75-1091.

sClinton D. McKinnon, 40 F.C.C. 291 (1957), Hon.
Joseph S. Clark, 40 F.C.C. 325 (1962).

7L etter to Hon. Clark W. Thompson, 40 F.C.C. 328
(1962).
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8Rev. Charles E. Reichenbach, 35 F.C.C. 2d 568
(1972).

sAdrian Weiss (Ronald Reagan films), 58 F.C.C. 2d
342 (1976), review denied 58 FCC 2d 1389 (1976);
Pat Paulsen, 33 F.C.C. 2d 297 (1972), aff'd, 33
F.C.C. 2d 835 (1972); aff'd sub nom. Paulsen v.
F.C.C., 491 F.2d 887 (9th Cir. 1974).

“Kenneth E. Spengler, 40 F.C.C. 279 (1956),
KUGN, 40 F.C.C. 293 (1958).

NWNEP-TV, 40 F.C.C. 431 (1965).



identifiable to the public, his air appear-
ance is not a use.'2 However, where the
newscaster on a radio station is identified
by name up to the date of his candidacy
but not thereafter, his continuing news-
cast are uses."* Note: In some instances,
when on-air employees of stations have
become candidates for public office, the
stations have sought waivers or partial
waivers of their “equal time" rights from
opposing candidates. Some partial waiv-
ers have been based on an agreement by
an opposing candidate to settle for use of
a certain number of free spots and/or
programs rather than using the whole
amount of time to which he might be
entitled each week if the station employee
were, for example, a disc jockey, an an-
nouncer or a newscaster. Opposing can-
didates have no obligation to grant waiv-
ers, and when they have granted them,
the waivers have usually included a con-
dition that the station employee make no
reference to his candidacy during his reg-
ular broadcasts. The Commission has
stated that:

Waivers given with full know-
ledge of the relevant facts con-
cerning the broadcast[s] (and as-
suming of course the . . . conditions
were adhered to) would generally
be binding. .. ."*

(f) Appearance on Variety Program. A
Presidential candidate’'s appearance on a
network variety program is a use.'®

(9) Speech by Candidates. A Presiden-
tial candidate made a speech which was
broadcast by a station ““as a public ser-
vice.” The Commission ruled that re-
gardless of the station’s evaluation of the
speech, the broadcast was a use.'®

(h) Minister on Religious Program. A
church sponsored a 30-minute religious
program. The minister appearing on the

WENR, 17 F.C.C. 2d 613 (1969); KYSN Broaa-
casting Co., 17 F.C.C. 2d 164 (1969).

'*Assuming his voice is identifiable. See Public
Notice: Newscaster Candidacy, 40 F.C.C. 433
(1965); see, also, Station WBAX, 17 F.C.C. 2d 316
(1969) and RKO General, Inc., 25 F.C.C. 2d 117
(1970).

“WBTW-TV, 5 F.C.C. 2d 479, 480 (1966).

*Lar Daly., 40 F.C.C. 314 (1960).

'*KFl, 40 F.C.C. 257 (1952).
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program became a candidate for public
office. The minister’s appearance on the
program was a use and opponents would
be entitled to equal time. The opponents
would be entitled to free time (since the
minister himself did not pay for it) unless
the church congregation or board of trus-
tees which paid for the program stated
that they were buying the time to advance
the candidacy of their minister.'”

(i) More Examples of Uses. A political
party buys TV time to distribute to indi-
vidual candidates for use as they choose.
Is there a use by a candidate in any of the
following three situations? (a) The cam-
era pans a group of candidates seated in
a studio while a non-candidate reads a
political spot; (b) a non-candidate reads a
political spot while movie film of a candi-
date is on the screen; (c) a photograph of
a candidate appears on the screen while
a non-candidate reads a political spot.
Yes, each of these situations is a use.’®
() Advertiser-Candidate Reads Own
Commercials. An advertiser on a station
regularly voices his own commercials. If
he runs for city council, will his commer-
cial appearances be uses? If so, will he
have to buy “equal time” for his oppo-
nents? His identified appearances are
uses but since he is paying for his time,
his opponents also would have to pay for
their time.'®

“Fleeting” Appearance Not a Use
4. The National Urban Coalition re-
quested a declaratory ruling on a two-
minute public service TV announcement
featuring 120 people, many of them
leading personalities in the political,
sports and entertainment fieids, all sing-
ing as a group the song, “Let the Sun
Shine In.” No one’s name was mentioned
nor were any voices separately identifi-
able. After the announcement was filmed,
one of the persons appearing in it became
a candidate for public office. In an edited

""Rev. Billy Robinson, 23 F.C.C. 2d 117 (1970).

"KWWL-TV, 23 F.C.C. 2d 758 (1966).

wGeorgia Association of Broadcasters, 40 F.C.C.
343 (1962); see, also, KTTV, 40 F.C.C. 282 (1957)
and Joseph V. Gartlan, Jr., 32 F.C.C. 2d 609 (1971).
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version of the spot which eliminated a
close-up of the candidate, the candidate
was nevertheless visible in two shots—
one for 4.2 seconds in a long range shot
of 100 persons, and the other for 2.8
seconds in a medium-range shot of about
six people, in which only the lower half of
his face was seen. Would the spot be a
use? No. The Commission ruled that this
was not a use because the candidate was
not readily identifiable in either spot.?°
Also of interest in connection with the
question here raised was the Commis-
sion’s Interpretative Opinion on Section
315 of the Act,?' in which, at p. 749, the
Commission referred to an earlier case in
which a candidate’s fleeting appearance
at a public ceremony had been held not to
be a use. The Commission stated:

To have held otherwise [in the
earlier case] would have required
the station to afford an opportunity
for an appearance by an opponent
for a period ranging from a fraction
of a second to perhaps a few sec-
onds. If the de minimis principle of
law is applicable to matters such as
this, it was clearly applicable to the
facts of that case.

Broadcasts on Foreign Stations

5. Broadcasts by American political
candidates on foreign stations whose sig-
nals are received in this country do not
come within the scope of Section 315,
because it applies only to broadcasting
and other communications systems reg-
ulated by the FCC.22

How Much of an Appearance
Makes a Use?

6. How much of an appearance on a
spot or program must a candidate make
in order for the spot or program to be
ruled a use? In the case of spots, if a
candidate makes any appearance in
which he is identified or identifiable by

20National Urban Coalition, 23 FCC 2d 123 (1970).

2nterpretative Opinion on Section 315 of the Act,
26 FCC 715 (1959).

2Gregory N. Pillon, 40 F.C.C. 267 (1955).



voice or picture, even if it is only to identify
sponsorship of the spot, the whole an-
nouncement will be considered a use.?® In
the case of aprogram, the entire program
is a use if “the candidate’s personal ap-
pearance(s) is substantial in length, integ-
rally involved in the program, and indeed
the focus of the program, and where the
program is under the control and direction
of the candidate.” The Commission
stated in this case that it believed that
under such circumstances the station
would have immunity from liability for
libelous statements made by other per-
sons appearing with the candidate, since
the entire program would be a use by the
candidate and the station could not cen-
sor statements made by either the candi-
date or other persons appearing on the
program.2*

What Appearances by

Candidates Are Not Uses?

Almost all appearances by legally qual-
ified candidates for public office are
“uses” except in four types of news pro-
grams which have been declared by Con-
gress not to be uses. These exempted
types of programs, as listed in Section
315(a), are:

(1) bona fide newscasts,

(2) bona fide news interviews,

(3) bona fide news documentaries (if the
appearance of the candidate is incidental
to the presentation of the subject or sub-
jects covered by the news documentary),
or

(4) on-the-spot coverage of bona fide
news events (including but not limited to
political conventions and activities inci-
dental thereto).

Thus, pictures of candidates, statements
made by candidates and interviews with
them on any of these types of news

*Charles F. Dykas, 35 F.C.C. 2d 937 (1972);
Station WITL, 54 F.C.C. 2d 650 (1975).

*Gray Communications Systems, Inc., 14 F.C.C.
2d 766 (1968), reconsid. denied, 19 F.C.C. 2d 532
(1969).

TODAYS

NEWS

programs do not entitle their opponents to
equal opportunities, since they are not

uses. For the same reason, a station may
select what part or parts of a candidate’s
statements it will broadcast on such pro-
grams, because the no-censorship re-

striction of Section 315(a) does not apply.
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Commission Given Broad
Discretion

1. In amending Section 315(a) in 1959
to insert the news-program exemptions,
Congress stated that the Commission
should have broad discretion in inter-
preting the new policy. The Senate Re-
port stated:

It is difficult to define with preci-
sion what is a newscast, news
interview, news documentary, or
on-the-spot coverage of news event

... That is why the committee in
adopting the language of the prop-
osed legislation carefully gave the
Federal Communications Commis-
sion full flexibility and complete dis-
cretion to examine the facts in each
complaint which may be filed with
the Commission. . . . In this way the
Commission will be able to deter-
mine on the facts submitted in each
case whether a newscast, news
interview, news documentary, [or]
on-the-spot coverage of news
event . .. is bona fide or a “use” of
the facilities requiring equal oppor-
tunity.’

Bona Fide Newscasts

2. Commission rulings on various as-
pects of the “bona fide newscast”
exemption include the following:

(a) Interviews with candidates on news-
casts. A candidate complained that four
local TV stations had violated Section 315
by interviewing his opponents on their
regular news programs but not interview-
ing him. The complainant was not entitled
to equal opportunities since the appear-
ances of his opponents were on bona fide
newscasts. The Fairness Doctrine might
be applicable but the complainant here
had not furnished enough information for
the Commission to decide whether it had
been violated.?

'Sen. Rep. No. 562, 86th Cong., 1st Sess. 12
(1959).
2KRON-TV, et al., 47 FCC 2d 1204 (1974).
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(b) “Today” and "“Tonight” programs. A
candidate requested time equal to that
given two opposing candidates, one of
whom was interviewed on the “Today"
program and the other on the “Tonight”
program. The appearance of the candi-
date on the “Today” program fell within
the news program exemption of Section
315(a) “since it was a regularly scheduled
network program containing different
features and emphasizing news cover-
age, news interviews, news documen-
taries and on-the-spot coverage of news
events . . . the determination of the con-
tent and format of Senator Symington’s
interview and his participation therein was
made by NBC in the exercise of its news
judgment and not for the Senator’s politi-
cal advantage . . . questions asked of the
Senator were determined by the special
projects director of the program; and . . .
the Senator was selected by reason of his
newsworthiness and NBC's desire to
interview him concerning current prob-
lems, issues and events.” On the other
hand, the appearance on the Jack Paar
“Tonight” program was not exempt. NBC
itself listed the program on its program log
as a “variety program.” 3

(c) Five-Part Interview with Candidate. A
candidate for the Republican Presidential
nomination complained that a Florida
television station had denied him time
equal to that devoted to five interviews
with an opposing candidate. The inter-
views had been broadcast on successive
days on a regularly scheduled news pro-
gram, shortly before the Florida primary
was to take place. The complainant al-
leged that the station had recorded one
30-minute interview with the opposing
candidate and had broken the interview
down into five segments for use on the
news program. The complainant stated
that because of the content of the inter-
views and the facts that they were pre-
recorded, were unusual in length for a
news program and were telecast shortly

sLar Daly, 40 FCC 314, 315 (1960).
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before the primary, they did not gain
exempt status by being broadcast on a
news program. In reply, the licensee of
the station stated that it had broadcast
many similar series of interviews on news
programs in the past; that in this instance
it had sought for two years to obtain an
interview with the opposing candidate
(who was the incumbent President) and
had succeeded in obtaining one only on
the day that the first segment of the
interview was broadcast; and that it al-
ready had broadcast a half-hour interview
with the complainant and intended to
carry his scheduled appearance on the
NBC “Meet the Press™ program on the
Sunday preceding the State primary. The
Commission denied the complaint. It
stated that “The inclusion of an interview
within a newscast, which if broadcast out-
side the newscast would not be exempt,
is within a station’s journalistic discretion
and, in and of itself, would not preclude
the interview from exempt status pursuant
to Section 315(a)(1) uniess it has been
shown that such a decision is clearly
unreasonable or in bad faith. You have
failed to submit sufficient evidence of bad
faith or unreasonableness on the part of
WCKT which would compel us to question
its actions . .. you have not shown that
the licensee, in deciding to air [the inter-
views], considered anything other than
their newsworthiness.”
(d) Religious News Programs. A minister
who conducted a weekly religious news
program asked if the news program
exemption would apply to interviews on
his program with two other ministers who
were candidates for public office. The
FCC ruled that the exemption would apply

“Letter to Citizens for Reagan (WCKT-TV), 58 FCC
2d 925, 927 (1976).

since the program dealt with current news
in the field of religion and was a bona fide
newscast.®

(e) No News Exemption for
Newscaster-Candidate. A station
claimed that broadcasts of news by its
news director, who also was a candidate
for public office, were exempt from the
equal time requirement because Section
315(a)(1) exempts appearances of legally
qualified candidates on bona fide news-
casts. The Commission ruled that the
exemption did not apply. It said that Con-
gress indicated that its main purpose in
amending Section 315 to create an
exemption for news programs “was to
allow greater freedom of the broadcaster
in reporting news to the public, that is to
say, in inserting appearances of candi-
dates as part of the contents of news
programs.” It said, “The amendment did
not deal with the question of whether the
appearance of station employees who
have become candidates for office should
be exempted on a news-type program
where such employees are announcing
the news (rather than being a part of the
content of the news). .. ." ¢

Telegram to Reverend Donald L. Lanier, October
26, 1972.

“Public Notice: Use of Station by Newscaster
Candidate, 40 FCC 433, 434 (1965).
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Bona Fide News Interviews

3. The principal questions considered
by the Commission in interpreting the law
on exemption of news interviews from the
equal opportunities requirement of Sec-
tion 315 are:

(a) Does the interview take place on a
bona fide news program? If so, the inter-
view is exempt regardless of its subject
matter, the type of persor: interviewed or
whether the news program always con-
tains interviews. (See discussion of
“Today” and other news programs in
2(b), (¢), (d), and (e) of this part of the
Primer.)

(b) Ifthe interview does not take place on
a bona fide news program, does it take
place on a bona fide news interview pro-
gram? (Many “interview” and “talk” pro-
grams do not qualify as news interview
programs.)

38

In its rulings on whether a program is a
news interview program, the Commission
has considered the following factors:

(i) Whether it is regularly scheduled;
(i) How long it has been broadcast;
(iii) Whether the broadcaster produces
and controls the program;

(iv) Whether the broadcaster’s decisions
on the format, content and participants
are based on his reasonable, good faith
journalistic judgment rather than on an
intention to advance the candidacy of a
particular person,

(v) Whether selection of persons to be
interviewed and topics to be discussed
are based on their newsworthiness.
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News Interview Programs Ruled
Exempt

4. Some examples of interview prog-
rams which the Commission has ruled
exempt are:

(a) “Meet the Press,” “Face the Nation,”
“Issues and Answers.” These are typical
news interview programs of the kind Con-
gress indicated it had in mind when it
created the “bona fide news interview”
exemption in 1959.7

(b) “Youth Wants to Know.” This pro-
gram also was mentioned in the Senate
debates on the 1959 amendments to
Section 315(a) as being a news interview
program of the type Congress intended to
exempt, thus revealing that Congress did
not intend to limit such programs to those
in which the questioners are professional
newsmen.?

(c) “Phone In" Question-and-Answer
programs. A program called “Phone
Forum™ was prepared and produced by a
station’s news department and had been
regularly scheduled for almost 2 years.
The news director selected the guests on
the basis of newsworthiness. Members of
the public telephoned in questions for the
guest, which were screened by the mod-
erator. The program was ruled a bona fide
news interview on the condition that it be
effectively controlied by the licensee and
that the station’s news department con-
trolled the selection of the phone-in ques-
tions which actually were asked the
guests, so as to make sure “that the
program cannot be taken over by either
the supporters or opponents of the guest
candidate.”® Another program in which
part of the questions were called in by
viewers of the program, but those actually
used were selected by employees of the
station, also was held to be an exempt
news interview program.'®

TLetters to Andrew J. Easter, 40 FCC 307 (1960),
Lar Daly, 40 FCC 310 (1960), Hon. Frank Kowalski,
40 FCC 355 (1962); Telegram to Yates for U.S.
Senator Committee, 40 FCC 368 (1962).

®Hon. Russell B. Long, 40 FCC 351 (1962);
Socialist Labor Party, 7 FCC 2d 857 (1967); also, see
Lar Daly, 40 FCC 310 (1960), dealing with “College
News Conference.”

* Socialist Labor Party, 7 FCC 2d 857 (1967).

'®Martin B. Dworkis, 40 FCC 361 (1962); see, also,
Letter to Storer Broadcasting Co., July 22, 1977.

(d) “Governor’'s Radio Press Confer-
ence.” In a regularly scheduled program,
the Governor spoke from his office in
answering questions asked him by
newsmen from stations participating in
the program, who spoke to the Governor
by telephone. The answers were com-
municated back to the stations by radio
line. Neither the questions asked nor the
answers were screened or edited by the
Governor's office. The program was un-
rehearsed and the newsmen were free to
ask any questions they wished. Each
broadcast was under the control of the
participating stations. It was found to be
an exempt news interview program be-
cause it had been regularly scheduled for
some two years, was under the sole con-
trol of the broadcasters and was not con-
ceived or designed by them to further the
candidacy of the Governor."' (This case
arose before the Aspen Institute ruling,
which exempted press conferences, so it
was decided on the basis of the news
interview exemption. In the same ruling,
the Commission found that another pro-
gram by Governor DiSalle was not
exempt. See “Governor's Forum” below.)
(e) “NET Journal” and "60 Minutes.”
Questions have been raised at various
times about interviews with political can-
didates on the “NET Journal” and “60
Minutes.” Both programs have been ruled
exempt. In view of the fact that “NET
Journal’” was a regularly scheduled pro-
gram, the news interview format was one
that was regularly used, the format and
questions and the news interviewees
were decided by NET and the factors in
selecting the interviewees were the public
significance of the individuals and their
news interest, the Commission concluded
that the interviews on “NET Journal” met
the requirements of a bona fide news
interview within the meaning of Section
315(a)(2).’? The "60 Minutes” program
has these same characteristics and
therefore interviews with candidates on it
do not create equal opportunity rights for
their opponents.'

""Hon. Michael V. DiSalle, 40 FCC 348 (1962).

'280cialist Workers Campaign Committee, 14 FCC
2d 858 (1968).

3L etter to CBS. 58 FCC 2d 601 (1976).
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Interview Programs Ruled Not
Exempt

5. Some examples of question-and-
answer programs which the Commission
has ruled are not exempt news interview
programs are:

(a) "Governor's Forum.” In this program
the Governor sat in his office and
answered questions submitted by mem-
bers of the public. Questions either were
written directly to the Governor's office or
telephoned to the stations participating in
the program. Questions written to the
Governor's office were selected by his
staff for the broadcast, and after the Gov-
ernor had recorded answers to these and
to questions forwarded by the stations,
his office sometimes edited the tape be-
fore sending the recorded program to the
participating stations. In contrast to its
ruling on “Governor's Radio News Con-
ference" above, the Commission ruled
that “Governor’s Forum” was not a news
interview program within the meaning of
section 315(a)(2), because the selection
and compilation of the questions, as well
as the supervision, production and editing
of the program, were not solely under the
control of the stations.'™

\“Hon. Michale V. DiSalle, 40 FCC 348 (1962).

40

(b) One-Time “"Special” Interview. A sta-
tion interviewed a candidate for reelection
as Congressman about his experiences
as a new Congressman. The station said
it did not have any regularly scheduled
news interview programs, but that the
interview with the Congressman was
based on the licensee’s news judgment,
that a staff member conducted the pro-
gram and asked questions relating to
newsworthy current events; that the pro-
gram was initiated, produced and con-
trolled by the station, and that the inter-
view, the format and the nature of the
questions were the same as those of
other special one time interviews broad-
cast by the station. The Commission
ruled, however, that the program did not
fall within the news interview program
exemption of Section 315(a)(2) because,
in creating the exemption, Congress had
clearly indicated that a basic element of a
bona fide news interview program is that it
be regularly scheduled.'

(c) Program Starting 11 Weeks Before
Election. A station asked for a declaratory
ruling on a proposed news interview pro-
gram titled “Know Your Congressman,”
which would feature as guests local
members of Congress. The program
would be presented every other week and
would begin only 11 weeks before the

'sStation KFDX-TV, 40 FCC 374 (1962).
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primary election. After reviewing the
legislative history of the 1959 amend-
ments to Section 315(a), the Commission
stated that “it is apparent that Congress
was concerned about news interview
programs created and/or scheduled
shortly before an election. . . . The pro-
gram for which you seek a ruling is
scheduled to begin only 11 weeks before
the Pennsylvania primary elections, and
will feature incumbent Congressmen.
Under these circumstances and in light of
the legislative history, we do not believe
that we can rule at this time that ‘Know
Your Congressman’ falls within the
category of programs that are exempt
from the ‘equal opportunities’ provision of
Section 315.7 '¢

(d) “Tomorrow’ program. Time equal to
that devoted to interviewing an opposing
candidate was sought on the NBC “To-
morrow™ program on the grounds that it
was not a bona fide news interview pro-
gram. NBC asserted that its basic format
was an interview with one or more guests,
conducted by an experienced journalist,

77

and that many public officials and office
seekers had appeared on it. The comp-
lainant submitted a sampling of 66 “To-
morrow” programs as showing that it had
no regularly scheduled news interview
format. It cited 27 programs which dis-
cussed “a broad range of topics not as-
sociated with any recent news or current
event issue,” including interviews or
panels on “monsters in films to sexual
fantasies to psychic healing and TV soap
operas.” The complainant stated that 19
of the guests were interviewed “solely in
regard to their occupation or their hob-
bies. Strippers, handwriting analysts,
travel agents and baseball card collectors
discuss their interests .. . .” The Com-
mission found that “Tomorrow™ was not a
news interview program for the purposes
of Section 315(a)(2). It said Congress did
not intend to exempt all programs and
had specifically cited, during floor debate
on the proposed amendments, certain
programs such as “Meet the Press” and
“Face the Nation” as being the type of

"“WIIC-TV, 33 FCC 2d 629 (1972).
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interview programs it meant to exempt.
One question considered by the Commis-
sion in ruling on interview programs is
whether the guests have been chosen to
appear on the basis of their news-
worthiness. in the case of “Tomorrow,”
although some interviews had been
newsworthy, many had not and “Inter-
viewees, as a matter of course, are not
selected on the basis of their ‘public sig-
nificance or their newsworthiness’. . . .
There is simply no cognizable difference
between this show and ‘Tonight,” a pro-
gram which also on occasion interviews
newsworthy public figures. . . . We cannot
accept the view that the intermittent ap-
pearances of public officials and political
candidates indicate that a program is a
news interview program....” "7

Changes in Time and Length of
News Interview Programs

6. Because of the importance of an
upcoming election, networks or stations
sometimes increase the length of regu-
larly scheduled news interview programs
featuring one or more candidates. They
also may change the times at which the
programs are broadcast in order to reach
larger audiences. Unless there is evi-
dence that a station’s or network’s deci-
sion to lengthen the program or change
its time period was unreasonable or made
in bad faith, the program does not lose its
news interview exemption. A broadcaster
may “in the exercise of its good faith news
judgment, lengthen a ‘bona fide news
interview’ without destroying the exemp-
tion provided. . . . Also, the mere change
in placement of a program which would
otherwise qualify for exemption does not
remove the exemption because it is
broadcast in other than at its regularly
scheduled time slot.”'®

’Socialist Workers Party, 65 FCC 2d 234, 241
(1976); see also, Socialist Workers Party, 66 FCC 2d
1080 (1976).

'*L etter to Theodore Pearson, December 8, 1976,
which cited as precedents: Martin Dworkis, 40 FCC
361 (1962); Honorable Terry Sanford, 35 FCC 2d 938
(1972); Honorable Sam Yorty, 35 FCC 2d 572 (1972).
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Rebroadcasts of News Interviews
by Other Stations

7. With the permission of the originat-
ing station, a noncommercial TV station
regularly broadcasts a bona fide news
interview program originated by another
station. The program is taped and played
back by the ETV station three weeks late.
The rebroadcasts do not lose the exemp-
tion, since they are regularly scheduled
and since the program as broadcast by
the originating station fulfilled all require-
ments for a bona fide news interview.
Although, as rebroadcast by the ETV sta-
tion, the program has not been produced
or controlled by the station rebroadcast-
ing it, neither does a network affiliate
“produce or control” a network news
interview program that it broadcasts. It
has delegated these functions to the net-
work, relying on the network to fulfill the
requirements for the news interview
exemption. The fact that the rebroadcast
is three weeks late is not significant in
determining whether the program re-
mains exempt from equal opportunities
obligations, since it is not claimed to be
“on-the-spot coverage of bona fide news
events.”'” However, in another case a
noncommercial station wished to re-
broadcast only one of a series of bona
fide news interviews broadcast by
another station. This changed the facts so
significantly as to compel an opposite
ruling. Here, so far as the rebroadcasting
station was concerned, the news inter-
view program was not regularly
scheduled. The Commission has always
emphasized that one of the critical factors
in qualifying for exempt status is that the
news interview program be regularly
scheduled.

'*(See discussion of “on-the-spot coverage”
exemption, starting in paragraph 9).
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Bona Fide News Documentaries

8. A candidate complained that he had
been denied 93 seconds of time which
were due to him because of appearances
of his two opponents on a network pro-
gram titled “Television and Pqlitics.” The
complaint was denied. The program was
a news documentary which was exempt
from the equal opportunities requirement
under Section 315(a)(3) because an ap-
pearance by a particular candidate was
incidental to the presentation of the gen-
eral subject matter of the documentary,
which was the use of television by candi-
dates rather than the candidacy of any
particular candidate or candidates.?®

Richard B. Kay, 26 FCC 2d 235 (1970); see, also,
Judge John J. Murray, 40 FCC 350 (1962).

On-the-Spot Coverage of Bona
Fide News Events

9. The fourth type of news broadcast
on which a candidate's appearance is not
a use is “on-the-spot coverage of bona
fide news events (including but not limited
to political conventions and activities inci-
dental thereto.)” The scope of this
exemption was considerably increased by
the Commission in 1975 when it reversed
earlier decisions and held that, under
certain conditions, broadcasts of debates
between candidates and of press confer-
ences of candidates would fall within the
on-the-spot coverage exemption.?’

(a) President’s Report on Suez Crisis.
Three TV networks requested a ruling as
to whether their broadcast of a 15-minute
report to the Nation by the President on
an important international situation (the
Suez crisis) required them to afford equal
time to all opposing candidates, since the
President was at the time a candidate for
reelection. The majority of the Commis-
sion ruled that equal time for other candi-
dates was not required because they be-
lieved that when Congress enacted Sec-
tion 315 it did not intend to grant equal
time to all Presidential candidates “when
the President uses the air lanes in re-
porting to the Nation on an international
crisis.””?2 (Note that this ruling came be-
fore the adoption by Congress in 1959 of
the exemptions to the equa! opportunities

2'For discussion of this ruling and cases that have
arisen under it, see “Aspen Institute Rulings," para-
graphs 10 and 11 below.

2Telegram to ABC, CBS, and NBC, 40 FCC 276
(1956).
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requirement of Section 315, including the
exemption for “on-the-spot coverage of
bona fide news events.")

(b) President’'s Report on Other Major
Developments. While a candidate for
reelection, the President broadcast a re-
port to the Nation on an important an-
nouncement by the Russian Government
of a change in its leadership and on the
explosion by Communist China of a nuc-
lear device. Two opposing candidates re-
quested equal time. On the basis both of
the Suez crisis decision, above, and of
the later amendment by Congress of
Section 315 so as to exempt on-the-spot
coverage of bona fide news events from
the equal opportunities requirement, the
President’s broadcast did not entitle op-
posing candidates to equal time. The
case fell within “the reasonable latitude
for the exercise of good faith news judg-
ment on the part of the [licensee]” which
Congress said it intended to grant sta-
tions and networks when it adopted the
exemption for on-the-spot coverage of
bona fide news events.? In a later case,
the broadcast of a President’s State of the
Union Message also was found to fall
within the “on-the-spot coverage of a
bona fide news event” exemption of Sec-
tion 315(a)(4)."*

(c) Political Conventions. Section
315(a)(4) specifically mentions on-the-
spot coverage of political conventions
“and activities incidental thereto,” so the
Commission has uniformly ruled such
coverage to be exempt. In one case, a
candidate for Presidential nomination
called a press conference at the conven-
tion site immediately prior to the conven-
tion. Although this case preceded the
1975 Aspen ruling on debates and press
conferences, coverage of the press con-
ference was ruled exempt under Section
315(a)(4).?° The broadcast of acceptance
speeches of successful candidates for a

2Republican National Committee, 40 FCC 408
(1964); affirmed per curiam by an equally divided
court, sub nom. Goldwater v. FCC and U.S.A., Case
No. 18963 (D.C. Cir. 1964); cert. denied, 379 U.S.
893 (1964).

*Lar Daly, 59 FCC 2d 97 (1976); rev. den., June
16, 1976.

L ar Daly, 40 FCC 316 (1960).
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party's nomination for President and Vice
President are exempt as activities inci-
dental to the convention.?¢ During its cov-
erage of the 1976 Democratic National
Convention, a network interviewed a can-
didate for nomination. An opposing can-
didate alleged that the interview was “re-
mote from and unrelated to the Conven-
tion.” The station replied that the inter-
view occurred during on-the-spot cover-
age of the convention and was therefore
exempt under Section 315. The Commis-
sion ruled the interview exempt because it
was broadcast as part of the coverage of
the convention. The Commission stated
that it “will not substitute its judgment for
that of the broadcaster in determining
what ‘activities’ are ‘incidental’ to a politi-
cal convention.”?”

(d) St. Patrick's Day Parade. A Chicago
television station broadcast the annual St.
Patrick’s Day parade in that city. The
Mayor, who was a candidate for reelec-
tion, was on camera for approximately 2
minutes. An opposing candidate sought
equal time. Since the appearance of the
Mayor was during “on-the-spot coverage
of a bona fide news event” it was exempt
from the equal opportunities requirements
of Section 315.28

(e) Broadcast of Court Proceedings. An
Indiana station had broadcast for 14
years a program titled “Gary County
Court on the Air."” It was broadcast live 3
days per week and taped 1 day in ad-
vance for broadcast on the 4th day. The
program consisted of direct coverage of
the proceedings of a typical city court and
by its nature could not be tailored to suit
the presiding judge. Its format had re-
mained unchanged since it went on the
air. Persons appearing in the court had
the privilege of declining to have their
cases heard during the broadcast time to
prevent invasion of privacy, and if, in the
opinion of the presiding judge, certain
cases did not lend themselves to broad-
casting, they were heard at times when
the broadcasts were not in progress. The

26DgBerry-Shaw Campaign Committee, 40 FCC
394 (1964).

L etter to Lester Gold, Esq., August 12, 1976.

8L ar Daly, 40 FCC 377 (1963).
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judge who had presided during the past
7V2 years became a candidate for nomi-
nation for Mayor of Gary. His opponent
demanded equal time based on broad-
casts of the program. The Commission
ruled that the program fell within the
“on-the-spot coverage” exemption of
Section 315(a)(4) because it covered the
operation of an official government body
and the court proceedings were news-
worthy. Thus, the program was within the
reasonable latitude allowed to station li-
censees for the exercise of good faith
news judgment.?®
(f) Announcement of Vice Presidential
Candidate. On August 5, 1972, Senator
George McGovern, the Presidential
nominee of the Democratic Party, an-
nounced that R. Sargent Shriver was his
choice to replace Senator Thomas
Eagleton as the Democratic Party’s Vice
Presidential candidate. The broadcast in
which Senator McGovern made the an-
nouncement was approximately 16 min-
utes long and was carried live by four
networks. Three other political parties
complained that the networks had refused
their candidates equal time. The Com-
mission denied the complaints, stating:
“We believe that Senator McGovern’s'
appearance was exempt within the
meaning of Section 315(a)(4) because it
was incidental to a political convention—
namely, the special meeting of the Demo-
cratic National Committee which had
been called to select a new candidate for
Vice President. . . . Senator McGovern's
announcement of his choice was an ac-
tivity incidental to the final voting of
Democratic Party officials at their August
8 special meeting called specifically to
select a new Vice Presidential nominee.
The August 8 meeting had many ele-
ments similar to those of a national party
convention. . .. Although the meeting was
extraordinary and not in the normal
course of planning by the party, the
Commission believes that, given the un-

ique circumstances here present, it must
be considered as having been the equi-
valent of a political convention within the
meaning of Section 315(a)(4)...."*

(g) Jackie Robinson Award. NBC, which
held TV rights to the World Series, stated
that it had been informed that during
ceremonies preceding one game of the
series an award would be presented by a
legally qualified candidate for public office
to Jackie Robinson commemorating the
25th anniversary of his joining the Brook-
lyn Dodgers as well as his work in the field
of drug addiction. NBC stated that it would
cover the presentation even if no candi-
dates for public office were appearing and
that it believed that the broadcast of the
presentation should be ruled exempt from
the equal opportunities provision of Sec-
tion 315(a) as on-the-spot coverage of a
bona fide news event. The Commission
responded that on the basis of the facts
presented it found no reason to believe
that NBC's judgment about the proposed
event was either unreasonable or made in
bad faith, and no reason for overruling
NBC's judgment that the proposed cere-
mony would be a bona fide news event
within the meaning of Section 315(a)(4).*'

*Thomas R. Fadell, Esq., 40 FCC 379 (1963); aff'd
by order entered April 29, 1963, Thomas R. Fadell v.
U.S., FCC and WWCA Radio Station, Case No.
14142 (7th Cir. 1963).

2Complaints of Republican National Committee,
Socialist Labor Party, Communist Party, U.S.A., 37
FCC 2d 799, 806 (1972).

\National Broadcasting Co., Inc., 37 FCC 2d 678
(1972).

45



46

Aspen Institute Rulings

10. In 1975 the Commission overruled
three of its earlier rulings and held that
under certain conditions broadcasts of
debates between political candidates and
broadcasts of press conferences held by
candidates could be considered exempt
from “equal opportunities” because they
were on-the-spot coverage of bona fide
news events. In this ruling and a further
discussion of the subjectin a later case,
the Commission stated, in substance, that
the broadcast of a debate might be con-
sidered on-the-spot coverage of a bona
fide news event under the circumstances
presented in the earlier cases which were
reversed. In those cases, (a) the debate
had been arranged by a party not as-
sociated with the broadcaster,; (b) it took
place outside the broadcaster’s studios;
(c) itwas broadcast live and in its entirety;
and (d) the broadcaster chose to cover
the debate because of his reasonable,
good faith judgment that it was news-
worthy, and not for the purpose of giving a
political advantage to any candidate. The
Commission also ruled that press confer-
ences of candidates could quality for
exemption under Section 315(a)(4) if
broadcast live and in their entirety.*?

Ford-Carter Debates

11. Two Presidential candidates com-
plained in September 1976 that they had
not been included in the debates between
President Ford and Democratic candidate
Carter nor had they been given equal
time. One complainant, Eugene McCar-
thy, asserted that exclusion of any
“major” or “serious” candidate (which he
said he was) from the debates took them
outside the Aspen Institute exemption.
The other, Lester Maddox, stated that the
debates promoted only the interests of
the two participating candidates, that the
two candidates themselves controlled
some of the debate arrangements, and
that the so-called “debates” actually were
panel discussions. Both complaints were

2Aspen Institute, 55 FCC 2d 697 (1975); affirmed
sub nom. Chisholm et al. v. FCC, 538 F. 2d 349
(D.C. Cir., 1976); cert. denied, 97 S. Ct. 247 (1976).
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turned down. As for the McCarthy com-
plaint, the Commission had no authority
to compel either the organization spon-
soring the debates or the networks
broadcasting them to invite a particular
candidate to take part, nor could it force
any candidate to appear and debate
another candidate. As for the Maddox
complaint, the Commission said the criti-
cal factor in determining whether a debate
falls within the “on-the-spot coverage”
exemption was the role and intent of the
broadcaster in covering it—whether it did
so on the basis of its good faith, reason-
able journalistic judgment of the news-
worthiness of the event, or whether it did
s0 to serve the political advantage of a
candidate. The Commission quoted the
court decision affirming the Aspen ruling
to the effect that ““a candidate’s partial
control over a press conference or debate
does not, by itself, exclude coverage of
the event from Section 315(a)(4).” As for
the claim that the Ford-Carter appear-
ances were actually pane! discussions,
the Commission cited a dictionary defini-
tion of ““debate” as “contention by words
or arguments . . . as . . . a regulated dis-
cussion of a proposition between two
matched sides.” The Commission said
that in the absence of a stronger showing
than Maddox had presented that the de-
bates should not be considered debates,
“it would be inappropriate and in violation
of the intent of Congress for the Commis-
sion to attempt to establish or sanction a
particular qualifying format or structure as
a ‘debate’ to the exclusion of all other
face-to-face confrontations between can-
didates.” 3 (Both McCarthy and Maddox
also alleged violation of the Fairness Doc-
trine in their complaints. For discussion of
that policy as it applies to political cam-
paigns, see the discussion on pages
86-88 of “The Fairness Doctrine in Politi-
cal Broadcasting.”

Does Delayed Broadcast of Debate
Destroy Exemption?

12. In two 1976 rulings, the Commis-
sion ruled that a delay of up to one day in
broadcasting a recorded political debate
would not remove the exemption of the
broadcast from the equal opportunities
requirement, and that a delay of more
than one day would raise questions as to
whether the broadcast was “on-the-spot
coverage of a bona fide news event.” In
the first case, the Commission recognized
that some factors, such as time zone
differentials between the East Coast and
Alaska and Hawaii, might require broad-
cast on a delayed basis so as to reach a
substantial audience. Also, it noted,
daytime stations should be given a
chance on the following day to broadcast
on-the-spot coverage of news events
which took place after they were required
to sign off the previous day. Finally, the
delay would permit broadcasters to pro-
vide captions for the deaf. Broadcasters
were reminded, however, that the
exemptions in the law are for news (not
“public affairs™) coverage, and that un-
less there are unusual circumstances, a
delay of more than one day would raise
questions as to whether the broadcast
was “on-the-spot coverage of a bona fide
news event.”3* In the other case, the New
Jersey Public Broadcasting Authority
filmed a political debate one morning,
broadcast it that evening and then re-
broadcast it two evenings later. A third
candidate requested equal time. The
Commission cited the Delaware case and
ruled that the rebroadcast two days after
the event fell outside the exemption. It
said that by using the term “on-the-spot”
in describing one kind of exempt news
coverage, the Congress had indicated
that its concept of the exemption “was
that of contemporary, if not simultaneous,
coverage.”*

BAmerican Independent Party and Eugene
McCarthy, 62 FCC 2d 4 (1976); affirmed sub nom,,
McCarthy v. FCC, D.C. Cir., Oct., 1976, Case No.
76-1915; Cert. denied, 430 U.S. 955 (1977).

34Dejaware Broadcasting Company, 60 FCC 2d
1030 (1976); aff'd. sub. nom.;Office of Communica-
tions of the United Church of Christ v. F.C.C. and
U.S., 590 F.2d 1062 (D.C. Cir. 1978).

s john F. Donato, 66 FCC 2d 599 (1977).



3¢

Cases Held Not To Fall Within
“Aspen’ Exemption

13. Inquiries were received from two
stations in 1976 as to whether the Aspen
ruling discussed above would grant
exemption from equal time requirements
to stations broadcasting “forums” or
“town meetings” in which only one candi-
date appeared, gave an address or
opening statement and then answered
questions from the audience or from a
panel of community leaders. The Com-
mission ruled that neither kind of appear-
ance came within the scope of the Aspen
ruling, since neither could be charac-
terized as either a debate or a press
conference as defined in that ruling.¢

What are “Equal
Opportunities”?

Many persons use the term “equal
time” when referring to the rights of politi-
cal candidates, but the correct phrase is
“equal opportunities,” which does not
necessarily mean the same thing as
“equal time.”' For example, if Candidate
Smith receives an hour of free time at
8 p.m. on a television station and his
opponent Jones merely gets an hour
early in the morning or after midnight,
Jones will be getting “equal time” but not
‘equal opportunities,” since he probably
won’t be seen or heard by nearly as many
people as Smith. Similarly, if a station
gives Smith free time but charges Jones
for his time, Jones again will get “equal
time” but not “equal opportunities.” The
Commission’s rules forbid any kind of
discrimination by a station between com-
peting candidates.?

3Chicago Educational Television Association
(WTTW), 58 FCC 2d 922 (1976); Station WCLV (FM),
59 FCC 2d 1376 (1976).

'In order to avoid repetitious language, we have
sometimes referred to “equal time” in this Primer, but
we mean “equal opportunities” unless otherwise in-
dicated.

2See §§73.1940(c) and 76.205(c) of the rules.
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Examples of Lack of Equal
Opportunities

1. Cases in which the Commission has
found a denial of equal opportunities in-
clude the following:

(a) Unequal audience potential of
periods. There is a violation if a station
makes available to a candidate the same
amount of time his opponent has re-
ceived, but the time is likely to attract a
smaller audience.?

(b) Letting one candidate preview op-
ponent’'s message. Letting Candidate A
listen to a recording of his opponent B’s
broadcast before it is aired and before A
records or broadcasts his own statement
without affording opponent B the same
opportunity violates the anti-
discrimination rule.*

(c) Forcing one candidate to submit
script in advance. It is a violation to
compel one candidate but not his oppo-
nent to submit the text of his proposed
message in advance of its broadcast .3
(d) Unequal rates. Charging one of two
opposing candidates a higher rate than
the other violates the rules, as does let-
ting one candidate combine his totals of
30 and 60 second spot announcements to
arrive at a cumulative total entitling him to
a discount which is denied his opponent.¢
(e) Failure of candidate-station owner to
pay for spots. The Commission refused to
renew the license of a station because,
among other things, the station manager
and one-third owner, who also was can-
didate for mayor, sold himself time at a
lower rate than he charged his opponent
and never even paid the station for the
time he used. The Commission stated
here, as in an earlier case, that where a
licensee or principal of a station also is a

E. A Stephens, 11 FCC 61 (1945).

“Station WANV, 50 FCC 2d 177 (1974); forfeiture
affirmed, 54 F.C.C. 2d 432 (1975).

*Western Connecticut Broadcasting Co. (WSTC-
AM-FM), 43 F.C.C. 2d 730 (1973). (For a discussion
of a licensee's right to require advance scripts or
recordings of ali candidates, see paragraph 2(d) of
the section below on “Censorship” (page 58.).

¢Station KAHU, FCC 71-959; KAYS, Inc. (KFEQ),
FCC 73-1121
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candidate, he has a special obligation to
make sure the station deals fairly with
opposing candidates.”

(f) Sales or contracts that result in
excluding candidates. Section
73.1940(c) of the rules forbids a station to
make any agreement or contract that has
the effect of letting one candidate broad-
cast to the exclusion of his opponents for
the same office. Therefore, wise station
operators have learned to look ahead
when one candidate seeks to buy large
amounts of time to make sure that they
will be prepared to make equal oppor-
tunities available to his opponents if they
request time.

(g9) Special “all-candidate” programs. A
station wishes to make a full broadcast
day or a large part of a day available free
to candidates for various offices. It pro-
poses to ask all candidates who do not
take part in the broadcast to sign a waiver
of their rights to appear on a later date. It
also proposes to inform all candidates
that if any of them do not take part in the
special program and refuse to sign a
waiver the licensee will cancel all invita-
tions to candidates for that particular of-
fice and notify the other candidates for
that office of the reason for cancellation.
‘"The Commission has commended sta-
tions for trying to set up special programs
in which the voters will be able to see and
hear all candidates. It also has stated that
a station may make an offer of time to
candidates for a certain office contingent
on all candidates agreeing to appear or to
walive their rights to a later opportunity to
appear. It has stated that such waivers,
when given by a candidate with full
knowledge of the facts, would be binding
on the candidate. However, it has em-
phasized that under Section 315, a can-
didate not appearing on such a program
and refusing to sign a waiver is exercising
rights expressly given him by Congress.
Blaming a candidate on the air for refus-
ing to waive his rights may create a Fair -
ness Doctrine obligation on the part of the

"WPRY Radio Broadcasters, Inc., 40 FCC 2d 1183
(1973); see, also, Emerson Stone, Jr., 40 FCC 385
(1964).

station. An attempt by a licensee to dic-
tate program format, participants, length
of program and times. of taping and
broadcast, and then offering the package
to the candidates on a “take it or leave it”
basis, does not deprive a candidate who
refuses such an invitation of his right
under Section 315 to appear sub-
sequently.®

(h) Failure of station to follow its inter-
view format. All five candidates for Gov-
ernor appeared in a special one-time
news interview which was not exempt
from equal opportunities. A panel of
newsmen asked questions of the candi-
dates. During the first part of the program,
the newsmen asked a series of questions
to each of the candidates in rotation.
During the remainder of the program,
each newsman questioned the candidate
or candidates of his choice. In a briefing
session before the broadcast, all candi-
dates were promised a chance to volun-
teer comments about answers given by
other candidates during the second part
of the program, but they were requested
first to seek recognition from the mod-
erator. One candidate later complained
that during the second part of the program
(i) she never was recognized although
she continually raised her hand; (ii) even
during the first part of the program the
newsmen asked the Democratic and Re-
publican candidates multiple questions
which gave them aimost twice the time
allowed to the other candidates; (iii) the
two major party candidates talked back
and forth to each without being recog-
nized by the moderator; and (iv) when the
complainant tried to comment on another
candidate’s answer without being recog-
nized, she was interrupted by the mod-
erator. The station conceded the accu-
racy of much of her complaint but said
there was no attempt to exclude her in
particular and all of the candidates often
raised their hands without being recog-
nized. The Commission stated that it was
proper for a station and candidates to

SLetters to Senate Committee on Commerce, 40
FCC 357 (1962), and WBTW-TV, 5 FCC 2d 479
(1966); Licensee Obligations in Political Campaigns,
14 FCC 2d 765 (1968).
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agree in advance on a format and proce-
dures for such a program, but that here
the station had not enforced the agree-
ment and the complainant got less than
five minutes of time whereas one candi-
date received over 16 minutes and
another nearly 14. Therefore, the com-

plainant was entitled to some additional
time.?

*Socialist Workers Party, 26 FCC 2d 485 (1970).
(See (2)(g), below, for a somewhat similar case with a
different outcome.)
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Cases Where Equal Opportunities
Were Given

2. Situations in which the Commission
has found there was no violation of the
equal opportunities requirement include
the following:
(a) No need to notify candidate of oppo-
nent's time. If a station sells or gives time
to one candidate, it need not notify his
opponents of the fact. However,
§73.1940(d) of the rules requires stations
to keep and permit public inspection of a
complete record of all requests for time
made by candidates, how each request
was disposed of, and what charges, if
any, were made. Thus, by inspecting the
records of stations in the area of his
candidacy, a candidate can learn what
time has been given or sold to his oppo-
nents.'°
(b) Particular time periods and pro-
grams. All a station need do is to make
available periods of approximately equal
audience potential to competing candi-
dates to the extent that this is possible.
They need not make available exactly the
same time of day on the same day of the
week or accept competing political adver-
tisements on exactly the same programs
or series of programs.'' Even if a candi-
date’s opponent has made no broadcasts
at all, a station need not sell him the
particular time period he requests.'?

""Norman William Seemann, Esq., 40 FCC 341
(1962); also, see discussion of “political files” on
page -.93_ under "Misceilaneous Rules and
Policies.’

"'"Major General Harry Johnson, 40 FCC 323
(1961), Socialist Workers Party, 40 FCC 256 (1952);
Harry Dermer, 40 FCC 407 (1964).

2KTRM, 40 FCC 331 (1962).

(c) No need to halt sales to “A” because
“B” doesn’t buy. If one candidate or
political committee buys considerably
more time than the opposing candidate or
committee, a station need not halt sales
to the first candidate or committee. All it
need do is to be prepared to afford equal
opportunities if a candidate seeks them.'
(However, see (1)(f) above regarding
contracts for time that result in denying
equal opportunities to opposing candi-
dates for the same office.)

(d) Withdrawal of time offer by station. A
station which offers time to all candidates
for an office for a joint appearance on one
program or an appearance in a special
series of programs may withdraw the offer
if one or more of the candidates refuses to
appear. The equal opportunities require-
ment of Section 315(a) applies only to
actual uses of a station’s facilities by
candidates.'*

(e) “News coverage” is not involved in
“equal opportunities.” The appearance of
a candidate on any of the four kinds of
news broadcasts listed in Section 315(a)
as not involving “uses” of a station does
not entitle his opponent to equal exposure
on such a news broadcast or series of
broadcasts, nor do news items about a
candidate on such broadcasts entitie his
opponent to equal news coverage. How-
ever, the Fairness Doctrine applies to
news programs.'>

(f) All opposing candidates not entitled
to appear on same program. A station
that puts two opposing candidates on a
non-exempt debate, interview or panel
discussion need not include in the same
program all other candidates for that of-
fice, provided the others are given time
separately.'¢ If two candidates share an
hour’s time which is approximately

SHon. Frank M. Karsten, 40 FCC 269 (1955).

Stations KHJ-TV and KABC-TV, 23 FCC 2d 767
(1966); also, see H. John Rogers, 59 FCC 2d 1109
(1976).

sSee discussion of Fairness Doctrine on
pages 86-88.

‘eConstitutional Party and Frank W. Gaydosh, 14
FCC 2d 255 (1968); rev. den’d, 14 FCC 2d 861
{1968).



PAY

equally divided between them, a third
candidate seeking separate time needs to
be given only half an hour in order to gain
equal opportunities.'’

(g) News interview with all candidates.
All eight candidates for Democratic
Senatorial nomination appeared on a
program in which newsmen asked them
questions and the moderator relayed
other questions telephoned in by viewers.
One candidate complained that one of the
candidates got nine minutes of time in
answering questions, another six and a
half minutes, and none of the others more
than about three minutes. The Commis-
sion denied the complaint because the
station’s invitation to the candidates had
not made any representations that were
not carried out. It merely had stated that
questions would be asked by the news-
men and the moderator and that after the
guestioning, each candidate would be
given one minute for a closing statement,
which was done. In contrast to the case in
(1)(h) of this section, the station here had
followed the format agreed to by the can-
didates in advance.'®

(h) Minor technical failure doesn’t de-
stroy “equal opportunities.” A debate
between opposing candidates which was
not exempt from the equal opportunities
requirement was videotaped by one sta-
tion. Another station arranged to have a
copy of the tape made for broadcast at
10:30 that night. At approximately 6 p.m.,
it learned that because of technical failure
of the first station’s videotape recorder,
the video portion of two minutes and 50
seconds of Candidate A’s closing re-
marks was lost, although the audio re-
cording was not affected. In broadcasting
the tape that night, the station substituted
a still picture of the candidate on screen
when the playback of the final remarks
began, but the image of the still picture
became defective and the station then
substituted a slide titled “Technical Dif-
ficulties” while it continued to broadcast

‘’Conservative Party, 40 FCC 1086 (1962); An-
drew J. Watson, 26 FCC 2d 236 (1970).

“*William A. Albaugh (WBAL-TV), 59 FCC 2d 1023
(1976).
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the audio portion. Candidate A demanded
an opportunity to telecast that part of his
remarks in which the picture was lost. The
Commission denied the complaint be-
cause the station had substantially com-
plied with the rules, the audio portion was
broadcast without interruption, and the
licensee appeared to have made a rea-
sonable effort to remedy the defect in the
video portion.'?

(i) “Make good" announcements or
programs. In contrast to the situation in
(h) above, a station sometimes will have
more serious technical problems in
broadcasting a program or an an-
nouncement, so that only part of the can-
didate's message gets on the air, or the
message is so badly garbled that it cannot
be understood. When this happens to
commercial advertisements, most. sta-
tions broadcast “make good” programs or
announcements without charging the ad-
vertiser for them, in order to give him his
money’s worth. However, when stations
broadcast “make good” political an-

"Sen. Birch Bayh, 15 FCC 2d 47 (1968).
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nouncements, other candidates for the
same office sometimes demand free time
equal to that in the “make good” on the
grounds that the original candidate is get-
ting more time than he paid for. If itis a
station's policy to give “make goods" to
commercial advertisers and if there is a
substantial failure in the first broadcast of
a spot or program sponsored by a candi-
date, then the station will incur no“equal
time” obligations to other candidates if it
broadcasts a “make good.” This policy
applies only when “make good” an-
nouncements are given because of tech-
nical difficulties. Other “make good" situ-
ations are dealt with on a case-by-case
basis. For example, when a station has
broadcast an announcement which is a
“use” by a candidate at the wrong time or
has broadcast a different announcement
by him than the one he ordered used at a
particular stage of his campaign, any free
“make good” time given to the candidate
might entitle his opponent to free time of
equal length. Other situations may call for
different conclusions. These interpreta-

tions have been given informally by the
staff in response to questions, but they
are affirmed by the Commission. (See,
also, page 94 on a related subject—
disputes between stations and candi-
dates over the performance of contracts
for the sale of time.)

Miscellaneous Rulings

3. The Commission has ruled on a
variety of other equal opportunities in-
quiries and complaints that do not fall
under any of the headings in (1) or (2)
above. Examples of these follow:
(a) Must a station furnish anything more
than the use of a microphone? Regard-
less of what it furnishes in connection with
a broadcast by a candidate, it must treat
him and his opponents in the same way.*®
In television, if such facilities as
background scenery, use of film, or
videotape equipment or more than one
studio camera are furnished to one can-
didate, they must be made available to
opposing candidates. However, if a can-
didate pays extra for such facilities, his
opponents also must pay for them.
(b) Local or State candidate appearing
on network program. f a local or State
candidate appears on a national network
program, an opposing candidate is enti-
tled to equal opportunities over the sta-
tions which carried the network program
whose signals cover the area in which the
local or State election is taking place.?'
(c) How much time for a candidate
nominated by three parties? If three
political parties nominate A to the same
office and only one party nominates B for
the office, A and B are entitled to the
same amount of time. Section 315 refers
only to persons who are candidates for
public office, not to political parties, and if
time is made available to one candidate,
equal opportunities must be afforded
every other candidate for that office, re-
gardless of how many party nominations
the first may have received.?

D), L. Grace, Esq., 40 FCC 297 (1958).

2{on. Mike Monroney, 40 FCC 251 (1952).

2Greater Broadcasting Corp. of New York, 40
FCC 253 (1946).
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(d) Candidate enters primaries of two
parties. Candidate A entered both the
Democratic and Republican primaries for
mayor. His opponent in the Democratic
primary, B, received half an hour of time,
whereupon A demanded and received an
equal amount of time. A’s opponentin the
Republican primary, C, then demanded
and received half an hour, based on the
fact that A, his opponent in the Republi-
can primary, had received that amount of
time. A thereafter requested another half
hour of time to reply to C. He was not
entitied to it. The same principle applied
here as (c) above.?

(e) Candidate running for two offices at
same time. Under the laws of one State, a
candidate may run simultaneously for two
different offices and if elected to both,
decide at that time which to accept. Can-
didate A runs for both governor and State
senator. A station sells him time to ad-
vance his candidacy for governor and
then receives a request for equal oppor-
tunities from other candidates for State
senator. It must honor such requests and
A will not be entitled to buy time to re-
spond to their broadcasts as candidates
for State senator. This decision was
based on the same principle as those in
(c) and (d) above.?*

(f) Candidates appearing on programs
paid for by others:

(i) If a candidate appears on a program
paid for by a commercial advertiser, op-
posing candidates are entitled to equal
opportunities from the station at no cost to
themselves, since the first candidate paid
nothing.?*

(i) If the candidate is a minister appear-
ing on a program sponsored by his
church, the result will be the same unless
the church congregation or board of
trustees bought the time specifically to
help the minister’s political campaign, and
thus became, in effect, a part of his politi-
cal organization.2¢

#f ar Daly, 40 FCC 302 (1959).

Station KATC, 31 FCC 2d 403 (1971).
*Hon. Mike Monroney, 40 FCC 251 (1952).
2¢Rev. Billy Robinson, 23 FCC 2d 117 (1970).

(iii) If the political campaign committee of
a labor union pays for time for a broadcast
by a candidate, his opponents are not
entitled to free time. The distinction bet-
ween this case and thatin (i) above is that
here the organization buying time is a
political one which is analogous to the
candidate’s own campaign committee.?’
(g9) Buying network and local station
time. If a candidate buys advertising on a
network program, what kind of a rate may
affiliates of the network charge his oppo-
nent if the opponent seeks to buy time on
individual affiliates? The Commission has
stated that the rate charged an opposing
candidate by an individual affiliated sta-
tion need not be related to the rate
charged by the network. The network rate
is, in effect, a “package rate” for a certain
number of stations which must be bought
together, whereas a candidate who buys
time on a single affiliate is buying less
time and buying it under an arrangement
which does not constitute a similar “pack-
age’” deal. If the second candidate went to
the network, it would be expected.to sell
him time at comparable network rates, but
a single affiliate may charge the rate it
normally would charge a candidate.?®

(h) 45-Minute Program Equals How
Many Spots? Candidate A conducted an
interview program (which was not an
exempt news interview program under
Section 315(a)(2)) on a station from 8:15
to 9:00 p.m. five nights a week. He also
broadcast commercial announcements in
which he was not identified by name
between midnight and 5 a.m. Candidate
B, A’s opponent, requested (i) that the
station remove A from the air; (ii) and that
she be given “equal time" in the form of
announcements of short duration which
would occupy a total amount of time each
week equal to that occupied by A’s 45-
minute nightly broadcasts and the com-
mercial announcements he broadcast.
The station offered Candidate B (i) either

YMetromedia, Inc., 40 FCC 426 (1964).

Mullins Broadcasting Co., 24 FCC 2d 264 (1970).
For a discusslon of rates generally and the “lowest
unit charge™ amendment to Section 315 enacted in
1972, see “Rates Which May Be Charged Candi-
dates” beginning on page 60



an opportunity to be co-host with Aon A’s
program or to conduct a similar program
of her own from 11:15 to midnight five
nights a week and (ii) a sixth 45-minute
program to be broadcastat 11:15p.m. on
Saturdays to offset the commercial an-
nouncements broadcast by A each week.
Candidate B refused the offer and com-
plained to the Commission. The Commis-
sion stated that it had no authority under
the Communications Act to order the sta-
tion to remove A from the air, particularly
in view of Section 326 of the Act which
prohibits censorship of broadcast pro-
grams by the Commission. As to the other 27 2% 29 38065
B

matters: (i) both kinds of appearances by
A were “uses,” since his voice was well
known and readily recognizable on the
commercial announcements; (ii) the
“take-it-or-leave-it” offer by the station of
only 45-minute programs at times speci-
fied by the station was not an offer of
equal opportunities; (i) Candidate B’s
demand for a sufficient number of one-
minute spots each week to equal the total
time occupied by A in all of his appear-
ances was a demand for more than equal
opportunities, since that number of spots
was considerably more valuable than A’s
45-minute programs (three times as
costly, in fact, under the station’s rate

card). The Commission directed both
parties to undertake good faith negotia-
tions “governed by a rule of reason.”
(Nothing further was heard from either
party.)®
“Last Minute” Use of Time

4. Many questions have arisen based
on one candidate’s use of time shortly
before election day, when it is presumed
more valuable than time used early in the
campaign. For example, Candidate A
buys time and uses most of it during the
early stages of the campaign. Candidate
B makes a request for equal opportunities
within seven days of A’s first appearance
and the request also applies to all sub-
sequent broadcasts by A. However, the

»RKO General, Inc., 25 FCC 2d 117 (1970).
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time that B buys is used only during the
last week of the campaign. Candidate A
then requests additional time during the
last week on the grounds that B's appear-
ances so near to election day will give him
more than equal opportunities. Is A enti-
tled to additional time? There is no fixed
standard for determining the rights of
candidates in this respect, nor can there
be, in view of the many different situations
that may arise. However, as the Commis-
sion stated in one case, “it must be obvi-
ous that, to take the extreme case, a
candidate cannot use Section 315 of the
Act to delay his request for time and
expect the ‘equal opportunities’ provision
of that section to give him the right to
saturate pre-election broadcast time.”?° In
another case, involving interpretation of
the “seven-day rule,”?' the Commisson
cited the Hunter case and said that “even
if timely requests have been made by a
candidate under the rule, a licensee may
be called upon to exercise reasonable
judgment in affording ‘equal oppor-
tunities, 'particularly where there has
been an accumulation of time.”32 In still
another case, the Commission held that a
request by a candidate six days before
election day to buy time equal to that used
by his opponent during the preceding
seven days and still to be used by his
opponent before the election should have
been honored by the station under the
equal opportunities requirement, but a
different conclusion might have been war-
ranted “had the complainant waited until
the last day or two before the election.”” *?
In another case, a station announced a
policy of selling only three prime-time
spots per week to candidates for nomina-
tion to the office of mayor. Candidate A
bought three spots per week for the final
five weeks of the campaign. Candidate B
made a timely request for equal oppor-
tunities but later claimed he could not
produce his spots on time and was al-
lowed to use fifteen prime time spots in

Hon. Allen Oakley Hunter, 40 FCC 246 (1952).
' See “The ‘Seven Day Rule' " beginning on page 77
2Emerson Stone, Jr., 40 F.C.C. 385 (1964).
Summa Corp. (KLAS-TV), 49 F.C.C. 2d 443
(1974).
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the last two weeks of the campaign: Can-
didate A complained that B had been
afforded more than equal opportunities. A
asked to buy six more spots in the last two
weeks of the campaign. The Commission
ruled that A was entitled to buy the extra
spots since he had relied upon the sta-
tion’s announced policy of limiting prime
time spots to three per week and the
station had failed to enforce that policy.>*

Censorship; Other
Restrictions on Candidates

Section 315(a) of the Communications
Act prohibits censorship by a broadcaster
of any “use” of the station by a legally
gualified candidate for public office. A
station not only cannot censor a candi-
date; it cannot censor anything said or
shown by anyone else on a program in
which a candidate appears to the extent
that it becomes a ““use.” The U.S. Sup-
reme Court has held that since stations
are not allowed to control what candi-
dates say or do on these programs, the
stations cannot be held liable for dam-
ages in civil lawsuits for libel. The no-
censorship provision of Section 315(a)
has many widespread applications.

Examples of Censorship of
Candidates

1. Examples of practices that have
been ruled to violate the no-censorship
law include the following:
(a) Refusing to broadcast a candidate
because of libelous material. A station
may not refuse to broadcast a candidate’s
program on the ground that it contains
libelous remarks, even though no oppos-
ing candidates have made broadcasts. If
a station invites a candidate to appear or
agrees to broadcast his program or ac-
cepts his order for time, it may not cancel

“William R. Singer, 51 F.C.C. 2d 766 (1975).



the program because it believes the pro-
posed material to be libelous, because
this would amount to censorship.'

(b) Material that is “vulgar” or “in bad
taste.” A station may not reject or change
a candidate’s material on the grounds that
it is “vulgar” or “in bad taste.” ?

(c) Possible incitement to racial vio-
lence. A station may not reject a candi-
date's material on the grounds that it is
likely to incite racial hatred and might
even lead to violence, so long as “there
does not appear to be that clear and
present danger of imminent violence
which might warrant interfering with
speech which does not contain any direct
incitement to violence.” ?

(d) Candidate who does not discuss his
candidacy. A candidate may not be re-
fused time on the grounds that he plans to
discuss subjects other than his candi-
dacy.* An invitation to a candidate to
speak may not be conditioned on his
limiting his remarks to a certain subject.’
(e) Candidate who wants to discuss his
candidacy. A station may not limit a can-
didate to discussion of non-partisan sub-
jects on the grounds that the candidate’s
opponent limited his appearance to such
subjects. A candidate may use a station’s
facilities as he wishes.®

(f) No requirement that candidate ap-
pear “live.” A station may not require a
candidate to appear “live"” rather than by
film or video recording.” The same princi-
ple applies in reverse: A station may not
require a candidate to appear on tape or
film if he want to appear “live.” However,
if the station customarily charges extra for
the production of live performances, it
may charge a candidate on the same
basis.

\Port Huron Broadcasting Co., 12 FCC 1069
(1948); WDSU Broadcasting Corporation, 16 FCC
345 (1951).

2Ms. Gloria Sage, 62 FCC 2d 135 (1976); rev.
den‘d, 63 FCC 2d 148 (1977); Western Connecticut
Broadcasting Co., 43 FCC 2d 730 (1973).

sAtlanta NAACP, 36 FCC 2d 635, 637 (1972).

“WMCA, Inc., 40 FCC 241 (1952).

SWANYV, Inc., 50 FCC 2d 177 (1974); forfeiture
affirmed, 54 FCC 2d 432 (1975).

sHon. Allen Oakley Hunter, 40 FCC 246 (1952).

'WOR-TV, 22 FCC 2d 528 (1969).
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(9) Submitting script or tape in advance.
A candidate may not be required to sub-
mit a script or tape in advance for the
purpose of reviewing its contents for pos-
sible censorship. However, see (2)(d)
below for the reasons why scripts or tapes
may be required in advance.

(h) Noncommercial TV stations and
“campaign film.” Noncommercial TV sta-
tions have the same rights as commercial
stations to decide initially how much time
to make available to a candidate, but they
may not reject a candidate’s program on
the basis of its content or on the grounds
that it “was originally produced for use on
commercial television stations [and is a}
five minute campaign film.” Noncommer-
cial stations are not exempt from the
no-censorship provision of Section 315.8
(i) Restricting program or spot to candi-
dates’s personal appearance. A station
may not insist that a candidate be the sole
person taking partin a program or political
spot or that he appear continuously
throughout the program or spot along with
other people.®

Cases Where There Is No
Censorship Violation

2. Examples of cases in which the
Commission or the courts found there
was no violation of the no-censorship
provision of section 315(a) include the
following:

(a) Rejection of spots that are not “uses”
by candidates. If a candidate or his or-
ganization buys time but the candidate’s
voice or picture does not appear on the
spots, a station may use its judgment on
whether to broadcast or reject the spots if
it believes they are inaccurate, unfair,
libelous, etc.—provided that the station is
acting in good faith.'°

*Public Broadcasting Council of Central New York,
Inc., et al, January 24, 1977. (The FCC'’s original
ruling in this case was dated October 27, 1976 (FCC
76-1005).)

*Gray Communications Systems, Inc., 14 FCC 2d
766 (1968), reconsid. denied, 19 FCC 2d 532 (1969).

‘°Patton Echols, 43 FCC 2d 479 (1973); rev.
den’d., 43 FCC 2d 1121 (1973); see also, Felix v.
Westinghouse Radio Stations 186 F. 2d 1 (3d Cir.
1950); cert. denied, 341 U.S. 909 (1951).
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(b) Appearance on an exempt news
program. The no-censorship restriction in
Section 315 applies only to “uses” of
stations by candidates. Therefore, sta-
tions may edit or delete statements by, or
pictures of, candidates in any of the four
types of news programs that Section
315(a) says are not uses.

(c) Offering candidates time for debate.
Offering the only two candidates for an
office time for a debate is not censorship
by means of dictating format of program,
because the offer is contingent on ac-
ceptance by both candidates, and either
or both may reject it."

(d) When a script or tape may be re-
quested in advance. A station is not al-
lowed to require that a tape or text of a
candidate’s proposed “use” be submitted
in advance of broadcast if the purpose is
to review its contents for “suitability,”
““good taste,” “accuracy,” “libel” or any
other basis for possible censorship. How-
ever, a broadcaster may ask for an ad-
vance script or tape for the limited pur-
pose of complying with the law; for exam-
ple, (i) to learn whether the candidate
himself will take part in the broadcast so
as to make it a use and therefore subject
to the “equal opportunities,” “no-
censorship” and possibly the “lowest unit
charge” provisions of section 315; (ii) if it
is a paid appearance, to learn whether it
carries proper sponsorship identification;
(iii) to learn whether the program or spot
is longer or shorter than it is represented
to be, which not only will affect the sta-
ion's scheduling but may affect its obliga-
tions toward opposing candidates in
granting them equal opportunities and the
“lowest unit charge” or “comparabie
rates.” If a broadcaster does ask for a
script or tape in advance, he shouid exp-
lain clearly that the request is made only
for the limited purposes outlined above,
and that he is prohibited from censoring
the content of the proposed spot or pro-
gram. If the candidate answers by stating
that he has no tape or script and plans to
ad-lib, he must be allowed to do so, but
the broadcaster may warn him that the

V'L etter to Station WANV, October 30, 1975.
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spot or program, if sponsored, must in-
clude proper sponsorship identification
within the agreed broadcast period and
that if the program appears to be about to
run longer, the broadcaster reserves the
right to stop carrying the broadcast suffi-
ciently far in advance of the end of the
agreed time period to insert sponsorship
identification on the broadcaster’'s own
initiative. Even if a spot or program will
not be ad-libbed, a candidate may refuse
to submit the tape or text in advance. Iri
that event, he should be given the same
advance notice as the ad-libbing candi-
date about sponsorship identification and
length of program time.

(e) Reply to personal attack on candi-
date or to political editorial. If a station
broadcasts a personal attack which is not
exempt from the personal attack rule on a
legally quatlified candidate for public of-
fice, it need not offer him an opportunity to
reply personally because if it did so, his
opponents would be entitled to “equal
opportunities,” which would mean equal
time to use as they saw fit. However, the
candidate “should, of course, be given a
substantial voice in the selection of a
spokesman to respond to such attack.” '?
The same principle applies when a
broadcaster editorializes against or in
favor of a candidate. The rules require
that an offer be made of a reasonabile
opportunity “for a candidate or a spokes-
man of the candidate to respond .. .”
(Emphasis added.)"

Liability for Libel or Defamation
Actions

3. Abroadcaster isimmune from liabil-
ity for damages in civil actions based on
libel or defamation if the basis for the suit
is something said or done by a candidate
during a “use"” of the station, since sec-
tion 315 prohibits the station from cen-
soring a candidate.’ In the opinion of the
FCC, the same immunity would apply to
statements made by noncandidates on a
program in which the candidate takes part
so as tomake ita “use.” '* However, if the
candidate himself does not take partin a
program, the broadcast is not a “use” and
the station itself is liable.™®

“2Times-Mirror Broadcasting Co., 40 FCC 538, 539
(1962).

35ee section on the personal attack and political
editorlalizing rules, pages 80 to 86.

““Farmers Educational and Cooperafive Union of
America v. WDAY, Inc., 360 U.S. 525 (1959).

'sGray Communications Systems, Inc., 14 FCC 2d
766 (1968).

'sSee Felix v. Westinghouse cited in (2){a) above.
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Rates Which May be Charged

Candidates

The rate that a station is allowed to
charge a political candidate depends in
part on how near to election day the
candidate's broadcasts will be made. If
they fall within 45 days of a primary elec-
tion or within 60 days of a general elec-
tion, the most that a station may charge is
its “lowest unit charge ... for the same
class and amount of time for the same
period.” For example, if a TV station
charges $1,000 for a single prime-time
60-second spot on Saturday nights, but
reduces this rate for commercial advertis-
ers to $750 a spot if they buy at least 100
spots, then it must sell a candidate a
prime-time Saturday night 60-second
spot for $750 even if he buys only one. On
the other hand, if the candidate’s spots
are broadcast earlier than the 45 or 60 day
period, he may be charged the same rate
as a commercial advertiser; if he buys
only one spot he has to pay the one-spot
rate of $1,000. Section 315(b) of the
Communications Act contains these pro-
visions. The Commission’s rules inter-
preting Section 315 require that all candi-
dates for the same office be charged the
same rates and that, even outside the 45-
and 60-day periods, a candidate may be
charged no more than the station would
charge a commercial advertiser which is
promoting its business in the same area
as that in which the candidate is running
for office. All statutes and rules need
interpretation. The following paragraphs
take up the mostimportant and frequently
asked questions about rates for political
candidates.

60

What Rates Apply to What
Candidates?

1. Section 315(b) should be read
carefully to learn when and how the rate
restrictions apply:

(a) They apply only to legally qualified
candidates. See pages 19 to 27 and
the definitions of legally qualified candi-
dates in the rules for explanations of the
term “legally qualified candidate.” The
Commission believes Congress meant to
apply the lowest unit charge “only in situ-
ations where an election is being held in
the service area of the station on which
time is being purchased.” Thus, a candi-
date for a party’s Presidential nomination
would be able to buy time at this rate in a
State in which the primary was to be held
within 45 days and in which the candidate
had either qualified for a position on the
primary ballot or had made a substantial
showing of being a write-in candidate.
However, if the primary already has been
held in a State (and he is seeking to buy
time in that state prior to the nominating
convention of his party), he is not entitled
to the lowest unit charge in that State, nor
in a State in which the delegates to the
national nominating convention are cho-
sen by a State convention.' (The citation
is to the original primer on the fowest unit
rate. It will be referred to hereafter in this
section as “Public Notice.”)

(b) The rates apply only to “uses” of
stations by candidates. A “use” is an
appearance on the air by a candidate
personally. However, there are excep-
tions and qualifications to this simple de-
finition. See pages 30 to 48 for
information on what is and is not a “use.”?
(c) They apply only to "“uses” in connec-
tion with a political campaign. Section
315(b) states that the limitations on rates
for candidates apply when a candidate
uses his time “in connection with this
campaign for nomination for election, or
election ... .” Congress evidently did not
want to make the lowest unit rate avail-

'Use of Broadcast and Cablecast Facllities by
Candidates for Public Office, 34 FCC 2d 510, 531-
532 (1972).

2For an example of “non-uses,” see Sig Rogich
(KVOV), 48 2d 230 (1974).
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able to a candidate who also is, say, a
department store owner who wants to use
his time to advertise a current sale at the
store rather than to promote his candi-
dacy.

(d) “Lowest unit charge” applies only to
candidates for election. The language of
Section 315(b)(1) about the * lowest unit
charge" refers only to the 45 days pre-
ceding a “primary or primary runoff elec-
tion and . . . the 60 days preceding the
date of a general or special election .. ..”
(Emphasis added.) It does not apply the
“lowest unit charge” to persons who are
candidates for nomination by a party con-
vention or caucus.?

(e) “Comparable use” rates apply to
pre-convention candidates. Section
315(b)(2), which states “at any other
time" candidates may not be charged
more than other time buyers would pay
for “comparable use” of the station, does
not mention primary or general elections,
so the Commission interprets it as apply-
ing at all times to persons who seek
nomination by a party convention or
caucus—as well as applying to pre-
primary and pre-election candidates out-
side of the 45- and 60-day periods.*

(f) Rates apply to networks as well as
stations. The rate restrictions apply to
networks as well as to individual stations,
since networks are, in effect, selling time

3public Notice, 34 FCC 2d 510, 523 (1972).
“Public Notice, 34 FCC 2d 510, 523 (1972).

on behalf of their affiliated stations. This
also means that the compensation an
affiliate receives from a network for car-
rying a sponsored network program will
not be considered in computing the af-
filiate's “lowest unit charge™ for direct
sales to candidates. This principle applies
to “non-wired networks” like Keystone as
well as to interconnected networks like
ABC, CBS, NBC, and MBS.®

(g) Rate restrictions do not apply to pro-
duction charges. The “lowest unit
charge” applies only to time sales. It does
not apply to charges normally made by a
station for other services, such as use of a
television studio, audio or videotaping, or
line charges and remote technical crew
charges when the broadcast originates
outside the station. The “lowest unit
charge” also does not apply to any addi-
tional charges that may be made if a
candidate buys full sponsorship of an
existing program for which there is an
established program charge in addition to
a time charge.®

sPublic Notice, 34 FCC 2d 510, 525-27 (1972);
Robert L. Olender, 61 FCC 2d 694 (1976).
sPublic Notice, 34 FCC 2d 510, 530 (1972).
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Lowest Unit Charge

2. Section 315(b)(1) refers to “‘the low-
est unit charge of the station for the same
class and amount of time for the same
period. . .."” The following definitions of
these terms and examples of the ways in
which the lowest unit charge is to be
computed and applied are based on the
Commission’s 1972 Public Notice on this
subject cited above, unless otherwise in-
dicated:
(a) What does “class” of time mean? It
refers to the kinds of rates that most radio
and TV stations have, such as rates for
fixed-position spots, preemptible spots,
run-of-schedule spots, and special dis-
count packages.
(b) What is the "amount” of time? This
term refers to the length of the period
purchased, such as 30 seconds, 60 sec-
onds, 5 minutes or 1 hour.
(c) Whatis the “same period?” This term
refers to the time of the broadcast day,
such as prime time in TV, “drive time” in
radio, and Class A, Class B and other
classifications of time which a station may
establish for rate-making purposes.
(d) What does “lowest unit charge”
mean? Briefly it means that candidates
must be given all discounts, based on
volume, frequency or any other factor,
that are offered to the station’s most fa-
vored commercial advertiser for the same
class and amount of time for the same
period, regardless of how féw programs
or spots the candidate buys. This includes
discounted rates given to commercial ad-
vertisers but not published on the rate
card. Following are some examples:
() A station sells one fixed~position
one-minute announcement in prime time
to commercial advertisers for $15. If an
advertiser buys 500 spots, however, he
pays only $5,000 or $10 each. If a candi-
date buys one spot he may not be
charged more than $10.

(i) A station sells one preemptible 30-
second spot in drive time to commercial
advertisers for $10. It sells 100 such spots
for $750. It must sell one such spot to a
candidate for no more than $7.50.

(iii) A station’s lowest rate per spot for
run-of-schedule one-minute spots is
1,000 for $1,000, but it charges $4 for a
single run-of-schedule spot. It must sell
one such spot to a candidate for not more
than 81.

Several Commission rulings give
examples of the application of the ““lowest
unit charge”: Eugene T. Smith, 34 F.C.C.
2d 622 (1972); Martin A. Blumenthal, 34
F.C.C. 2d 828 (1972); Waldron Broad-
casting Corp. (WCIR-AM-FM), Notice of
Apparent Liability for Forfeiture, 43 F.C.C.
2d 619 (1973); Newhouse Broadcasting
Corporation (WSYE-TV), Notice of Appa-
rent Liability for Forfeiture released Au-
gust 25, 1975; Harbenito Radio Corpora-
tion (KGBT), 58 FCC 2d 645 (1976);
WBGR, 58 F.C.C. 980 (1976).

(e) “Package plans.” If a station offers
its advertisers a special package plan for
buying spot announcements, it must
make a similar plan available to political
candidates and charge them proportion-
ately. For example, Station XXXX offers a
“Summer Special” 12 spot package con-
sisting of three spots in morning “drive
time,” three during the midday period,
three in afternoon “drive time” and three
during the 7to 11 p.m. evening hours—12
spots per day for a package price of $60,
which is less than the cost of buying three
spots in each of the four periods. Nor-
mally, six “‘drive time’’ spots would cost
$48 and the other six spots (mid-day and
evening) would cost $30. If a candidate
seeks to buy the same package, he
naturally will be entitled to buy it for $60. If
he wishes to buy only four spots per
day—one each in morning and afternoon
“drive time" and one each during the
mid-day and evening periods—he may
buy them at a proportionate rate—in this
case, one-third of $60 or $20. If he wishes
to buy spots only in morning and after-
noon ‘“‘drive time", he must pay whatever
the station’s lowest unit charges to adver-
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tisers are for spots in these preferred
periods. He is not entitled to pay at the
same special low package rate unless he
buys spots in all of the time periods
specified in the package plan.

Note: The foregoing does not apply to a
“package” plan which consists only of
spot announcements of the same class
and amount of time for the same time
period. Such plans are in reality volume
discount plans discussed in paragraph (d)
above.

(f) “National” and “Local” rates. Some
stations charge lower rates to local mer-
chants than to national advertisers. Dur-
ing the “lowest unit rate” period, a politi-
cal candidate may not be charged more
than the lowest rate of the station, re-
gardless of whether it is the “national” or
“local” rate and regardless of whether the
candidate is running for local, county,
State or national office. However, see (4)
and (5) of this section about “comparable
use” rates for different political offices
when the lowest unit rate does not apply.
(9) When “rate card"” and rate actually
charged are different. Stations some-
times sell time to advertisers at less than
the rate quoted on their rate cards. On the
other hand, the rate card may show a
special discounted “package” or “plan”
which works out to a lower rate than the
station has actually charged an advertiser
during the 45- or 60-day period preceding
a primary or general election. The Com-
mission has ruled that whichever charge
is lower (that on the rate card or that
actually charged) is the one that must be
used in computing “lowest unit charge”
for candidates.

(h) Advertising agency discount. Sta-
tions usually allow advertising agency
commissions to be taken out of the
charges made for time. If they do, and if a
candidate buys time through an agency,
the station may include the usual agency
commission in the lowest unit charge it
makes to the candidate. However, if the
candidate buys time directly from the sta-
tion without using an agency, the amount
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usually paid for agency commission must
be deducted from the lowest unit charge.
For example, if the lowest rate for a
one-minute spot is $100 and the agency
commission is 15 percent or $15, a can-
didate buying time through an agency
must pay $100, but if the candidate
places the spot directly, without use of an
agency, he pays only $85. However, a
candidate buying time directly must fur-
nish his advertisement or other program
matter to the station unless it is the policy
of the station to prepare the material for
commercial advertisers without charge in
such non-agency situations.

Note: The foregoing applies to “‘commis-
sionable” rates. If the station’s rates are
“net to the station” any advertising
agency commission is added to the net
rate. Regardless of whether commission-
able or net rates are used, the determina-
tion of the lowest unit charge is based on
the amount that a station actually re-
ceives for paid advertising.

(i) Station representative commissions.
Most stations contract with “station rep-
resentative” firms to represent them in
selling to national or regional advertisers.
The stations pay their “reps” a commis-
sion on sales made for them. Unlike the
situation in (h) above regarding advertis-
ing agencies, the commission paid to a
sales representative need not be consid-
ered in computing the station’s lowest unit
charge. Such a representative is similar to
a station’s own sales staff, which-fre-
quently is paid on a commission basis, at
least in part. Thus, a candidate who does
not buy time through a sales representa-
tive is not entitled to a lower rate than one
who does.”

(j) Rates for “legal notices.” The laws of
some states fix the rate which stations
may charge for broadcasting tegal
notices. This rate may be well below that
charged other advertisers. The Commis-
sion has ruled that since rates for legal
notices are set by statute rather than by
the station, they are not to be used in
calculating the lowest unit rate for candi-
dates.

(k) “Trade-out” and barter deals. Sta-
tions sometimes trade time for the goods
or services of commercial advertisers.
The Commission has ruled that such
“trade-out” or barter deals need not be
considered in calculating a station’s low-
est unit rate. Only sales involving pay-
ment of money to the station need be
considered.

() Station may charge candidates less
than lowest unit rate, but must make

_<ame rate available to all. Section

315(b)(1) states that a station’s rates
during the 45- or 60-day period shall “not
exceed" its lowest unit charge to other
purchasers. It does not state that a station
may not charge candidates a lower rate
than other purchasers. However, if one
candidate or group of candidates is given
a lower rate, this in itself becomes the
“lowest unit rate” and other candidates
may not be charged more than this.®

(m) Post-election restitution to candi-
dates does not excuse overcharge. A
station charged a rate based on an
agency commission, although no agency
was involved. Later, it claimed it intended
to “reconcile” all political accounts after
the election. The Commission ruled that
an “intention to make restitution . . . will
not serve to excuse past violations.”?

(n) Free spots to non-profit organization
that also buys spots. Normally, if a station
offers free “bonus” spots to an advertiser
as an inducement to buy spots on the
station, the bonus spots will be consid-
ered as sponsored and must be included
in computing that station’s charge for
spots to the advertiser. Thus, if a station
sells 10 spots at $10 each to an advertiser
but promises him an additionat 10 spots
“free,” the average price per spot for
“lowest unit charge” purposes will be $5
instead of $10. However, when a station
customarily provides additional free spots
to non-profit organizations which may buy
spots to advertise Christmas tree sales,

'WPSD-Tv, 34 FCC 2d 828 (1972).
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1129 (1975); affirmed in reduced amount, February
19, 1976; see, also, KAYS, Inc., 43 FCC 2d 1183
(1973).
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concerts, etc., the free spots need not be
averaged with the paid spots in arriving at
the lowest unit rate.'®

When Rates for Candidates Take
Effect

3. The phrase “lowest unit charge of
the station™ in Section 315(b)(1) refers to
the lowest unit charge to a station’s most
favored advertiser for broadcasts that are
made during the 45 days preceding a
primary election or the 60 days preceding
a general election. If a station’s lowest
rate for a spot had been $10 but it in-
creased the rate to $12 one week before
the beginning of the 45 or 60 day period,
the station could charge candidates $12
thereafter. However, if there was an indi-
cation that the station was changing its
rate only temporarily so as to deprive
candidates of their rights during the pre-
election period, the Commission would
investigate to determine whether the law
was being evaded; if so, it would view the
violation most seriously. Many other
questions have arisen as to the rates on
which a station may base its lowest unit
charge and when the charges are effec-
tive. Examples of these are given below:
(a) 45 and 60-day periods refer to dates
of broadcasts. If a candidate signs a
contract on the 70th day before a general
election, covering the purchase of time for
broadcasts within the 60 days before the
election, he is entitled to the lowest unit
rate, regardless of the date of the con-
tract. However, if some of his announce-
ments are to be broadcast between the
70th and the 60th day before the election,
the station need not charge its lowest unit
rate for these particular spots. It is the
date or dates of broadcasts that are im-
portant in applying the lowest unit charge.
(b) Low charge to a single advertiser
controls lowest unit rate. A station may
have had a contract with one advertiser
over a period of many years at a rate less
than that charged others who began ad-
vertising at a later date, after rates had

19Allan R. Page (KGWA), 34 FCC 2d 1103 (1972);
Robert W. Sterling, 48 FCC 2d 531 (1974).

been increased. Even though only one
advertiser gets the special low rate, that
rate is the station’s lowest, and the same
charge must be made to a candidate for
that class and amount of time for that
period.'" However, if the contract with the
long-standing advertiser expires during a
45 or 60-day pre-election period and
there is no intention ever to renew it at the
low rate, the station may base ifs lowest
unit charge after the contract expires on
its charges for commercial advertisements
still being broadcast.

(c) Unsold time at special discount.
During the 60 days before a general elec-
tion a station manager finds himself with a
considerable amount of unsold time on a
particular date. In order to obtain some-
thing rather than nothing for the time, he
sells it at an extremely low rate on that
day only. The Commission has ruled that
this becomes the lowest unit charge not
only for time sold to candidates thereafter
but for time previously sold in that 60-day
period, so that rebates must be made to
candidates who have used that station
prior to that date. This is because the
manager could have made such a special
offer, at his discretion, on any day of the
60-day period and because of the possi-
bility of abuse by favoring commercial
advertisers or one candidate over
another.'2

(d) Rates may vary with days of the
week. If a station charges commercial
advertisers more for a one-minute spot
between 7:00 and 7:30 on one night of the
week than on another night because of
the higher rating or otherwise greater
desirability of the period on that night, it
may take that fact into account in com-
puting its lowest unit charge to candidates
for spots in that period on that night:'?

(e) Change in rates because of audi-
ence ratings. Many television stations
raise or lower their rates for spot an-
nouncements next to programs on the
basis of new audience ratings in their
markets. If a new rating shows that Pro-
gram A now has a greater audience than

"'Public Notice, 34 FCC 2d 510, 528-29 (1972).
*Public Notice, 34 FCC 2d 510, 527 (1972).
"3Public Notice, 34 FCC 2d 510, 524-25 (1972).
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before, and Program B a smaller audi-
ence, the station may increase its rate for
spots adjacent to Program A and lower
the rate for adjacencies to Program B. In
such cases, candidates buying spots ad-
jacent to Program A for broadcast after
the rate change may be charged more
after the change, and those buying adja-
cencies to Program B for broadcast after
the rate change will be entitled to a lower
“lowest unit rate” than before the rate
change.'*

(f) Change from summer to winter rates.
Assume that the 60-day period preceding
a general election begins on September
3. On September 20, as is its annual
practice, a station changes from its lower
“summer” rates to its higher “winter”
rates. When this happens, the “lowest
unit rate” between September 3 and
September 20 is based on the summer
rate. From September 20 until election
day, it is based on the winter rate.’> How-
ever, there may be variations in these
cases. Two examples follow:

(i) A station increases its rates on Sep-
tember 20 as stated above. Candidate A
buys 50 fixed-position one-minute spots
in prime time to be broadcast before the
rate change takes effect. Candidate B is
entitied to equal opportunties to respond
under Section 315(a), and he buys 50
similar spots to be broadcast after the
seasonal rate change. The situation here
becomes different from the one described
under (f) above, because *equal oppor-
tunity” requires that B be charged no
more than his opponent A. Therefore, the

rate charged B may not be greater than

that charged A.

(ii) A station increases its rates because
of the season on September 20. Candi-
date A has bought 50 fixed-position
prime-time spots to be broadcast before
the rate change. Candidate B wants to
buy 100 spots to be broadcast after the
seasonal rate change. He is entitled to
buy 50 spots at the same rate as his
opponent, A. If the station sells him
another 50 spots, it may base its charge
on the higher seasonal rate after Sep-
tember 20.'¢

(g) If rate goes down after contract is
signed, candidate gets lower rate. Before
the beginning of the 45-day period pre-
ceding a primary election, a candidate
signs a contract for time to be used during
the 45-day period. The price for the time
is stated in the contract. After he signs it,
and before his broadcasts begin, the sta-
tion’s rates change, either because it is
switching from winter to summer rates or
because of higher or lower audience rat-
ings. If the change in rates resuits in a
lower unit charge than that specified in
the contract, the candidate gets the bene-
fit of the new lower rate, since it wili be in
effect during the 45-day period. However,
if the new lowest unit charge is higher
than that stated in the contract, the candi-
date gets the benefit of the rate quoted in
the contract.'”

1Pyublic Notice, 34 FCC 2d 510, 525 (1972).
1sPublic Notice, 34 FCC 2d 510, 525 (1972).

1Pyblic Notice, 34 FCC 2d 510, 527-28 (1972).
"Pyblic Notice, 34 FCC 2d 510, 529 (1972).
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Charges for ‘““Comparable Use” of
Stations

4. Except during the 45 days before a
primary election and the 60 days before a
general election, a station is allowed to
charge a political candidate as much as it
charges others for “comparable use” of
the station. “Comparable use” means use
of the same amount and class of time in
the same period. For example, if a sta-
tion’s lowest rate to commercial advertis-
ers for a one-minute announcement at
8 p.m. on Saturdays is $10 for one spot or
$75 for ten spots, the station may charge
a political candidate $10 for a single spot,
and he or she must buy ten spots in order
to get the reduced rate of $7.50 a spot.
(He or she would have to pay only $7.50
for a single spot if it were broadcast
during the 45- or 60-day pre-election
period.)

Examples of How “Comparable
Use’” Rates Apply

5. Following are examples of ways in
which the “comparable use” provision of
Section 315(b)(2) of the Communications
Act applies:
(@) Time must be “used” by a legally
qualified candidate. Section 315(b) re-
fers only to broadcasts by iegally qualified
candidates in which the candidates them-
selves take part. (See pages 19 to 27
for definition of a legally qualified candi-
date and pages 38 to 48 for information
on what a "use” of a station is. Although
Section 315(b) does not prohibit a station
from charging higher than its reguiar
commercial rates for political broadcasts
that are not “uses,” such charges might
raise serious questions as to whether the
station was serving the public interest.
The U.S. Supreme Court and the Com-
mission have stated that broadcasting
discussion of important public issues is
one of the most important services a
station can perform, and both the Court
and the Commission have recognized the
special importance of political broad-
casts. Trying to discourage them by dis-
crimination in rates would not be consis-
tent with this policy. (See discussion of
"The Importance of Political Broadcast-
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ing” in Part I of the Primer.)

(b) “National” and “Local” rates. Some
stations offer lower “local” rates to mer-
chants who seek to attract customers
from only the area near the city in which
the station is located. They charge higher
“national” rates to national advertisers
which wish to reach the entire population.
The Commission's rules recognize this
difference for “comparable use” rates but
not for “lowest unit rate.” Thus, if a spon-
sored political program or spot is to be
broadcast outside the 45- or 60-day pre-
election period and the sponsor is a can-
didate for mayor of the city, a station
which offers advertisers a “local” rate
must offer the mayoral candidate the local
rate because he or she is appealing to
persons in the same area as local mer-
chants who are given the “local” rate.
Section 73.1940(b)(2) of the rules states,
in part:

A candidate shall be charged no
more than the rate the station would
charge if the candidate were a
commercial advertiser whose ad-
vertising was directed to promoting
its business within the same area
as that encompassed by the par-
ticular office for which such person
is a candidate.

On the other hand, if a candidate’s district
extends beyond the territory for which
local rates are customarily charged, the
station is allowed to charge him the “na-
tional” rate if it has one. The essential
point is that the rates charged candidates
be no higher than those charged others
for “comparable use.’

(c) May a station charge less than
“comparable” rates? Section 315(b)
merely sets an upper limit on what a
station may charge candidates. The sta-
tion may charge them less than commer-
cial advertisers if it wishes.

(d) 30-minute and 5-minute rates. A sta-
tion charges $50 for a 30-minute time
period, and $15 for a five-minute period. A
candidate who has prepared only 5-
minute recordings demands that the sta-
tion sell him six separate 5-minute
periods for the same price it charges for
30 minutes. The Commission has held
that the station may refuse to do so, since
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the law does not require a station to sell
time to candidates at lower rates than
they charge commercial advertisers.'®
(e) Run-of-schedule spots. A station
customarily sold packages of “run-of-
schedule” (ROS) spots to commercial
advertisers at lower rates than those
charged for fixed position spots. The
run-of-schedule spots could be placed
wherever the station wished and could be
moved in order to make room for fixed
position spots. The station refused to sell
ROS spots to political candidates be-
cause it feared that if it sold them to
Candidate A and one or more of his spots
happened to fall within prime time, it also
would have to sell ROS spots to A's
opponent, B, and B might demand that an
equal number of his ROS spots be broad-
castin prime time. The Commission ruled
that since the station sold ROS spots to
commercial advertisers it must make
them available to candidates. However, if
some of A’s spots happened to be broad-
cast in prime time, B would not be able to
demand prime time for his ROS spots. He
would have to take the same chances that
A took. If B wanted to be assured of any
particular time periods, he would have to
pay the higher rate charged for fixed
position spots. In selling ROS spots to
candidates, station licensees are ex-
pected to act in good faith and follow
normal procedures in scheduling the
spots.'?

(f) Preemptible spots. Preemptible spots
are sold at low rates on a “time available™
basis. Although the purchase orders
specify the times in which the spots are
scheduled to be broadcast, a later pur-
chaser of non-preemptible fixed position
spots may preempt the time originally
allocated to the preemptible spots. In that
case, no charge is made for the originally
scheduled preemptible spots. If a station
normally sells preemptible spots to com-
mercial advertisers, it must make them
available to political candidates, but can-
didates buying them must take their
chances on getting on the air. Thus, if
Candidate A bought 10 preemptible spots

"®William V. Rawlings, 18 FCC 2d 746 (1969).
YWFBG, 23 FCC 2d 760 (1967).

and all of them actually were broadcast,
and his opponent B later bought 10
preemptible spots which were not all
broadcast, B would have to keep ordering
preemptible spots until 10 of them actu-
ally were broadcast. If he wanted to make
sure that each spot he bought was aired,
he would have to buy non-preemptible
spots at a higher rate.?

(g) A station raises its rates. After Candi-
date A buys spots at $10 each, the station
raises its rates to $15. Candidate B, who
is A’s opponent, then seeks to buy spots.
He must be given the same rate that A
paid. Section 73.1940(b)(2) of the ruies
states that “the rates, if any, charged all
such candidates for the same office shall
be uniform. . ..

(h) Advertising agency commissions. If a
station normally pays a commission to an
advertising agency for time purchased
through the agency, it cannot refuse to
pay a commission to an agency through
which a candidate orders time; otherwise,
a commercial advertiser would be favored
over a candidate since it would receive
the services of an agency merely by pay-
ing the station’s established rate whereas
a candidate would receive only broadcast
time if he paid the same rate.?' However,
if a station has announced and followed a
policy of refusing to pay agency commis-
sions for local advertising and a candidate
for local office seeks to buy time through
an agency, the station need not pay an
agency discount, since it will be following
the same policy with respect to local
commercial advertisers and candidates
seeking local office.??

(i) Candidate buys time on his own sta-
tion. A candidate owns a station person-
ally or is the principal owner and president
of the corporate licensee. He buys time
on the station at its regular commercial
rates, using his personal funds to pay the
station for it. If, thereafter, an opposing
candidate seeks time on the station, it
may charge him the same rate that its
owner paid for time. The Commission
stated, “The fact that you have a financial

2WHDH, Inc., 23 FCC 2d 763 (1967).
DKNOE-TV, 40 FCC 388 (1964).
2KSEE, 23 F.C.C. 2d 762 (1968).
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interest in the corporate licensee does not
affect the licensee’s obligation under the
act. Thus, the rates which the licensee
may charge to other legally qualified can-
didates will be governed by the rate which
you actually pay to the licensee. If no
charge is made to you, it follows that other
legally qualified candidates are entitled to
equal time without charge.”"?* However, in
these circumstances, the candidate-
owner should enter the payment to the
station on the station’s books so that it will
be subject to income tax and be included
in the annual financial report to the Com-
mission. Also, the Commission has stated
that “where the licensee, or a principal of
the licensee, is also the candidate, there
is a special obligation upon the licensee
to insure fair dealing . .. ."2

(j) Candidate uses own advertising
agency. A candidate buys time through
an advertising/public relations agency
which he heads and whose profit he
shares. The Commission was asked if the
usual 15 percent agency commission
would be considered a rebate or “kick-
back” to the candidate. The FCC stated
that it would not be so construed since
“the Commission has no rule or regula-
tion which would prevent or forbid him
from using the services of his own adver-
tising agency. The fact that he may ulti-
mately share in a portion of the proceeds
of the transaction is not inconsistent with
the statute or our rules.”?*

(k) Candidate buys time for debate with
opponent. A committee for a candidate
buys time and the candidate offers to
debate his principal opponent in the pur-
chased period. The opponent agrees if all
other candidates also are invited to de-
bate. All are invited, but only one accepts.
He takes part in a second debate in time
paid for by the committee of the first
candidate. The other candidates who did
not participate in the debates would not
be entitled to free time. Rather, “equal
opportunities” would entitle them only to
time they or their supporters paid for.2¢

BWKOA, 40 FCC 288 (1957).

24Emerson Stone, Jr., 40 F.C.C. 385, 386 (1964).

#Jason L. Shrinsky, 23 FCC 2d 770 (1966); KTRM,
40 F.C.C. 331 (1962).

BKTVU-TV, 23 FCC 2d 757 (1967).

() Candidate uses some of bulk time-
purchaser’s spots. A station normally
charges $2 per spot but if 100 or more are
contracted for the rate is $1. A candidate
arranges with a commercial advertiser
which bought more than 100 spots to use
five of its spots at $1 each. The candi-
date’s opponents would be entitled to the
same low rate since the rates charged all
candidates for the same office must be
uniform.?’

(m) Group of candidates buys block of
time. A group of candidates for different
offices pool their resources to buy a block
of time at a discount. An individual candi-
date opposing one member of the group
seeks to buy time on the station. The FCC
ruled that candidates must be treated
individually and that the individual candi-
date was entitled to be charged the same
discount rate as his opponent, since the
provisions of Section 315 run to the can-
didates themselves.?®

Recent Cases

6. Most of the original rulings on rates
for “comparable use” of stations cited
above date back a number of years.
However, the Commission has followed
the same principles in ruling on more
recent cases, including the following:
KAHU, Notice of Apparent Liability for
Forfeiture, 71-959 (charging candidates
higher rates than commercial advertis-
ers), Waldron Broadcasting Corp., Notice
of Apparent Liability for Forfeiture, 43
F.C.C. 2d 619 (1973) (charging one can-
didate more than his opponent and
charging candidates more than lowest
unit charge); Newhouse Broadcasting
Corporation, Notice of Apparent Liability
for Forfeiture, August 26, 1975 (charging
candidates higher rates than commercial
advertisers and charging one candidate a
higher rate than his opponnent); Letter to
KFAR, April 6, 1977 (admonition for
charging candidates for the same office
different rates and charging some more
than the lowest unit rate).

*’Hon. Mike Monroney, 40 FCC 252 (1952).
2Political Broadcast Rates, 40 FCC 1975 (1954).
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How Much Time Must a
Station Provide?

Palitical broadcasting is recognized by
the Commission, the Congress and the
U.S. Supreme Court as one of the most
important services a station can provide
to the public. The Commission has stated
that it is one of the major elements of a
station’s service “because of the con-
tribution broadcasting can make to an
informed electorate — in turn so vital to
the proper functioning of our Republic.™

' Licensee Responsibility as to Political Broad-
casts, 15 FCC 2d 94 (1968); see, also, Farmers

Educational and Cooperative Union of America v.
WDAY, Inc, 360 U.S. 525 (1959); Red Lion Broad-

casting Co., Inc. v. Federal Communications Com-

mission, 395 U.S. 367-94 (1969).
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Congress amended Section 312(a) of
the Communications Act in 1972 to give
the Commission authority to revoke a
station license for:
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... willful or repeated failure to
allow reasonable access to or to
permit purchase of reasonable
amounts of time for the use of the
broadcasting station by a legally
qualified candidate for Federal
elective office on behalf of his can-
didacy.

This does not exempt stations from mak-
ing time available to candidates for non-
Federal offices such as Governor, State
legislator, mayor or city counciiman. Sta-
tions are expected to devote time to cam-
paigns of State and local candidates in
proportion to the significance of the cam-
paigns and the amount of public interest
in them. However, the taw does not re-
quire stations to permit access to candi-
dates for every non-Federal office,
whereas it does require them to permit
access to all candidates for Federal office
if the candidates request it.

Regardless of whether candidates are
for Federal or non-Federal office, a sta-
tion may not refuse all requests for time
simply because they do not fit into the
station’s particular format. For example, a
station that normally broadcasts only
music and spot announcements will not
be meeting its obligations if it refuses to
accept or schedule any political discus-
sion running tonger than one minute.?

Reasonable Access for Federal
Candidates

1. Like all general terms, “reasonable
access” needs some sort of a definition
so candidates and broadcasters will know
their rights and obligations. It cannot be
defined exactly, however, because what
is reasonable for station A may not be
reasonable for station B. Suppose that
station A is a powerful New York City
station whose signal covers an area in-
cluding parts of three States in which
there are at least six Senatorial candi-
dates in the current election campaign,
plus scores of Congressional candidates
in dozens of districts and hundreds of

2 Licensee Responsibilities as to Political Broad-
casts, 15 FCC 2d 94 (1968).

State and local candidates. On the other
hand, station B is in a sparsely populated
area, and the only Federal candidates
within range of its signal are two candi-
dates for one U.S. Senate seat and two
candidates in each of two Congressional
districts — a total of six Federal candi-
dates. Also, there are few State and local
races in the station’s area during the
period of the current nationat campaign. A
station with as few candidates to accom-
modate as B would be expected to pro-
vide more access to Federal candidates
than A. However, the Commission has
stated:

Congress clearly did not intend,
to take the extreme case, that dur-
ing the closing days of the cam-
paign, stations should be required
to accommodate requests for politi-
cal time to the exclusion of all or
most other types of programming or
advertising. Important as an in-
formed electorate is in our society,
there are other elements in the pub-
lic interest standard, and the public
is entitled to other kinds of prog-
ramming than political. It was not
intended that all or most time be
preempted for political broadcasts.
The foregoing appears to be the
only definite statement that may be
made about the new section, since
no all-embracing standard can be
set. The test of whether a licensee
has met the requirement of the new
section is one of reasonableness.
The Commission will not substitute
its judgment for that of the licensee,
but, rather, it will determine in any
case that may arise whether the
licensee can be said to have acted
reasonably and in good faith in ful-
filing his obligations under this sec-
tion.

We are aware of the fact that a
myriad of situations can arise that
will present difficult problems. One
conceivable method of trying to act
reasonably and in good faith might
be for licensees, prior to an election
campaign for Federal offices, to
meet with candidates in an effort to
work out the problem of reasonable
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access tor them on their stations.
Such conferences might cover,
among other things, the subjects of
the amount of time that the station
proposes to sell or give candidates,
the amount and types of its other
programming . ...}

Thus, “reasonable access’ for Federal
candidates will depend on a number of
factors, as will be explained in the follow-
ing paragraphs. First, however, the
reader should note that under Section
312(a)(7) of the Act the reasonable ac-
cess requirement applies only to:

(a) Uses of statjons by candidates them-
selves. See pages 38 to 48 for definition
ofa “yse.”

(b) Uses of stations by legally qualified
candidates for Federal elective office.
See pages 19 to 27 for definitions of
legally qualified candidates.

The reader also should note that the
law does not require a station to provide
time free. It says the station either must
provide reasonable access free or “permit
purchase of reasonable amounts of time.”
Thus, if a station gives away enough time
to a candidate to amount to ‘“‘reasonable
access” under the circumstances of the
case, itis not required to sell time to the
candidate, and if it sells the candidate
“reasonable amounts” it need not provide
free time.*

Principles To Be Followed In
Applying Statute

2. On July 12, 1978, the Commission
adopted a Report and Order clarifying its
policy in enforcing Section 312(a)(7).° The
document reaffirmed the Commission’s
policy of relying “generally on the
reasonable, good faith judgments of
licensees as to what constitutes reasona-
ble access under all of the circumstances

* Public Notice, Use of Broadcast and Cablecast
Facilities by Candidates for Public Office, 34 FCC 2d
510, 536 (1972).

“Dennis J. Morrisseau (WCAX-TV), 48 FCC 2d 436
(1974).

3 Report and Order in the Matter of Commission
Policy in Enforcing Section 312(a)(7) of the Com-
munications Act, 68 FCC 2d 1079 (1978).
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present in particular cases.” (par. 55). It
stated, however, that in deciding whether
a licensee’s judgments on this subject
can be considered reasonable, the Com-
mission will follow these general princi-
ples:

(a) Reasonable access must be provided
to Federal elective candidates through
the gift or sale of time for “uses™ of the
station by legally qualified candidates for
public office.

(b) Reasonable access must be provided
at least during the 45 days before a
primary and the 60 days before a general
or special election. The question of
whether access should be afforded be-
fore these periods begin and when ac-
cess should apply before a convention or
caucus will be determined by the Com-
mission on a case-by-case basis.

(c) Both commercial and noncommercial
educational stations must make available
program time during prime-time periods
unless unusual circumstances exist. The
Commission has recognized that there
may be situations where the number of
candidates in a Federal election may
make it impossible for a station to make
prime-time program time available, and
the Commission will continue to make
exceptions to the prime-time program
time policy where circumstances dictate.
(“Prime time" for purposes of enforce-
ment of the reasonable access statute
means the part or parts of the day in
which the audience is likely to be largest.
For TV, the 7-11 p.m. period is recog-
nized as prime time in the Eastern and
Pacific time zones, and the 6-10 p.m.
period in the Central and Mountain time
zones. For radio, prime time usually
means “drive time,” the periods when
most persons are driving to or from work.)
(d) Commercial stations must make
prime-time spot announcements availa-
ble to Federal candidates. However, even
though a noncommercial educational sta-
tion may normally broadcast spot promo-
tional or public service announcements, it
generally need not make spot times
available to political candidates. If a
commercial station chooses to donate
rather than sell time to candidates, it must
make available to Federal candidates

under the reasonable access statute free
spot time of the various lengths, classes
and periods which are available to com-
mercial advertisers.

(e) Licensees may not adopt a policy that
flatly bans Federal candidates from ac-
cess to the types, lengths and classes of
time which they sell to commercial adver-
tisers. Noncommercial educational sta-
tions need provide Federal candidates
only with lengths of program time which
are normal parts of the station’s broad-
cast schedule (but see (d) above re spot
time).

(f) In view of the fact that Section 315(a)
prohibits censorship of the material that a
candidate uses during a personal ap-
pearance, noncommercial broadcasters
may not reject material submitted by can-
didates merely on the basis that it was
originally prepared for broadcast on a
commercial station.

(g) Although both educational and com-
mercial licensees may suggest the format
for appearances by candidates who exer-
cise their Section 312(a)(7) rights, candi-
dates need not accept these suggestions
and may not be penalized by loss of
“equal opportunities” if they decline to
appear on programs designed by the
broadcasters.

(“Classes of time"” means such kinds
as fixed-position spots, preemptible
spots, run-of-schedule spots, and special
discount packages.) The Commission
stated, however, that a Federal candidate
“is not entitled to a particular placement
of his or her announcement on a station’s
broadcast schedule.” It recognized that
this would be very difficult if a candidate
wanted his or her spot placed next to a
highly rated program that was broadcast
only once, or very rarely and if opposing
candidates demanded *equal oppor-
tunities.” Also, some stations do not sell
time to candidates during newscasts.*

¢ Anthony R. Martin-Trigona, appeal dismissed,
Anthony R. Martin-Trigona, FCC 78-109 (March 2,
1978).
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In its Report and Order, the Commis-
sion also ruled that subscription TV sta-
tions need not make access available to
Federal candidates during periods of time
in which they are engaged in subscription
TV programming.

Time for State and Local
Candidates

3. As explained at the beginning of this
section, the law does not require stations
to provide access to every State, county,
and local candidate. However, the Com-
mission, the courts, and Congress have
recognized that political broadcasting is
one of the most important services that a
station can provide to the public. There-
fore, stations are expected to allocate
reasonable amounts of time to other
political races, based on the licensee’s
judgment of the importance of the races
and the amount of public interest in them.
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Examples of Rulings in
Non-Federal Campaigns

4. Following are some examples of
ways in which the Commission has
applied Section 315 to non-Federal politi-
cal candidates:

(a) Station need not sell time at all if it
gives time. Even when a station decides a
race is important enough to justify pre-
sentation of the candidates on the air, it
need not sell time to them if it makes time
available without charge.”

(b) Station can limit sale of time to cer-
tain races. A station may use its judg-
ment as to which races are most signific-
ant and of greatest interest to the pubilic,
and refuse to sell or give time for “uses”
of the station by candidates for other
offices.®

(c) Need not sell time far in advance of
election or accept particular format. A
station need not sell time many months in
advance of an election or accept a par-
ticular length of paid announcement that a
candidate wishes to use.’

(d) Need not sell a specific period-of
time. Neither the Act nor the Commis-
sion’s rules require a station to sell
specific periods of time for political broad-
casts.’®

(e) Need not sell less than 5 minutes to
candidate. A station which plans to make
program time free to candidates in major
races and to give “in depth” reports on
news programs on these candidates is
justified in exercising its judgment that
the public interest will be better served by
paid political appearances of five minutes
or more.""

7 Rockefeller for Governor Campaign, (WAJR) 59
FCC 2d 646 (1976); Charles O. Porter, Esq., 35 FCC
2d 664 (1972).

8 Foster Furcolo (WCVB-TV), 48 FCC 2d 565
(1974); Lew Breyer, 31 FCC 2d 548 (1968).

* Dan Walker (WMAQ), 57 FCC 2d 799 (1975).

°W. Roy Smith, 18 FCC 2d 747 (1969).

"' Louis Rosenbush, Jr. (WBAL-TV), 31 FCC 2d
782 (1971).



The “Seven-Day Rule”

The so-called “seven-day rule” (Sec-
tion 73.1940(e) of the broadcasting rules)
is as follows:

Time of request. A request for
equal opportunities must be sub-
mitted to the licensee within 1 week
of the day on which the first prior
use, giving rise to the right of equal
opportunities, occurred: Provided,
however, That where a person was
not a candidate at the time of such
first prior use, he shall submit his
request within 1 week of the first
subsequent use after he has be-
come a legally qualified candidate
for the office in question.

1. The basic thrust of the rule is clear:
a candidate who wants equal oppor-
tunities must make his request within one
week of the day on which his opponent
made his broadcast.' Thus, if candidate A
has been making broadcasts on a station
for five weeks and his opponent B does
not request equal opportunities until the
end of the fifth week, B is entitled only to
the amount of time that A has used during
the fifth week. The Commission adopted
this rule so broadcasters could make ad-
vance plans for allocating time to candi-
dates during political campaigns, and to
make sure that one candidate does not
‘lie in the bushes” until a day or two
before election and then gain an unfair
advantage over his opponent by getting a
block of last-minute time equal to all of the
time his opponent used during the whole
campaign. However, the way the rule
works out is not always as simple as the
example above.

' As has been explained elsewhere in this Primer, a
station is not required to notify a candidate that his
opponent has asked for or obtained time. The station
must keep a public file showing what candidates have
requested either free or paid time and what the
station did about the request, but it is up to the
candidates to keep themselves informed by this or
other means about what their opponents have done.

2
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Rule Applies Only to “‘Uses’’ by
Legally Qualified Candidates

2. The rule applies only to persons
who are legally qualified candidates for
public office at the time of the broadcast in
question. For example, if A makes a
broadcast before he becomes a legally
qualified candidate and B is a legally
qualified candidate at the time of A's
broadcast, A's broadcast gives B no
equal opportunity rights, no matter how
soon he requests time from the station.
On the same principle, if Smith is-a legally
qualified candidate when he makes a
broadcast on August 1 but Jones does
not become a legally qualified candidate
for the same office until August 2, Smith's
August 1 broadcast gives Jones no right
to equal opportunties. However, if Smith
should then make a second broadcast on
August 3, Jones can obtain equal oppor-
tunities based on Smith’s August 3
broadcast if Jones makes his request
within one week of August 3. See the part
of the rule beginning “Provided."?

Multiple Candidates for the Same
Office

3. The first sentence of the rule says
that a “request for equal opportunities
must be submitted within 1 week of the
day on which the first prior use, giving
right to equal opportunities, occur-
red ...." Animportant word in that sen-
tence is “first.” Here's an example: As of
August 1, A, B and C all are legally
qualified candidates for the same public
office. A makes a broadcast on August 1.
On August 5, B asks the station to make
equal opportunities available to him be-
cause of A’s broadcast. The station ag-
rees, but B does not use his time until
August 15. On August 10, C makes a
request for equal opportunities, claiming
that his request should be granted be-
cause it was made within seven days of
B's request. The station rightly denies C's

Also, see Hon. Joseph S. Clark, 40 F.C.C. 332
(1962).
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request because the seven-day rule is not
based on the time a request is made by
another candidate. Itis based on the date
the time is used by another candidate,
and here C did not make his request until
10 days after A’s use. Moreover, if C had
waited until after B's broadcast of August
15, and made another request on August
16 based on B's August 15 broadcast, he
would not be entitled to equal oppor-
tunities, because he was a candidate on
August 1, the date of the “first prior use”
and he did not submit his request by
August 8. The Commission has recog-
nized the fact that the “seven-day rule”
would have little meaning if each use
based on a prior use were allowed to
trigger still another grant of equal oppor-
tunities so that such requests could go on
and on. Here C was a legally qualified
candidate when A made his original
broadcast on August 1, and C could have
exercised his rights by making a request
within one week of that date. On the
other hand, as pointed out in paragraph 2
of this section, if C had not been a legally
qualified candidate on August 1 but be-
came one by the date of B's broadcast of
August 15, then C could have made a
valid request at any time within 1 week of
August 15, since he would be submitting
“his request within 1 week of the first
subsequent use after he became a legally
qualified candidate for the office in ques-
tion.”

Requests Made Before Opponent’s
Use

4. A and B are legally qualified candi-
dates for the same office and it is an-
nounced that A is going to speak on a
station on September 15. On September
12 B requests equal opportunities based
on the fact that his opponent is going to
speak. The Commission has ruled that
such an advance request is valid “if it is
directed to a specific future Section 315
use which was then known or announced
prior to the actual broadcast.”? (Other

3 Socialist Workers Party, 15 FCC 2d 96, 97 (1968).
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portions of the ruling in that case are no
longer valid because the seven-day rule
was amended in 1970). The Commission
also has ruled that “where a licensee
allows a candidate to use his facilities in a
fixed and continuing pattern (as, for
example, through the sale of a number of
spot announcements to be broadcast
over a specified period of time), a Section
315 request from an opposing candidate
in reference thereto gives the licensee
notice that equal opportunities are re-
quested as to all uses in the 7-day period
prior to the request and all subsequent
uses pursuant to the pre-established
schedule.”

When Station Erroneously Denies
First Request

5. Candidate A requested equal op-
portunities based on appearances by his
opponent within the past seven days. The
licensee agreed, but put restrictions on
the way in which A could use his time
which the Commission found to be un-
reasonable. Between the time A filed his
complaint with the Commission and the
time the Commission ruled on it, A’s op-
ponent made still more broadcasts on the
station, but A didn't request equal oppor-
tunities within seven days of each broad-
cast. The Commission ruled (i) A was
within his rights in refusing to appear on
the program under the station’s proposed
restrictions and was entitled to use the
station’s facilities as he had originally
planned; (ii) since the filing of the com-
plaint with the FCC made the stations
aware that if the complaint were found
valid, A would be entitled to the time he
had requested, A was not required to
keep making weekly demands for equal
opportunities; (iii) A was entitled to all of
the time used by his opponent since A
filed his first request with the station.®

“KLAS-TV, 42 FCC 2d 894, 896-897 (1973).

* Gray Communications Systems, Inc., 14 FCC 2d
766, 767 (1968); reconsideration denied, 19 FCC 2d
532 (1969).

6. A, who was part owner and presi-
dent of several stations in Texas, became
a candidate for Democratic Senatorial
nomination. He wrote his opponent, B,
that A was using a certain amount of time
daily on his stations and that B was “enti-
tled to equal time, at no charge.” B wrote
back about two weeks later, thanking A
for advising him “of the accumulation of
time” on A's stations and stating that A
would be notified when B decided to start
using the accumulated time. About six
weeks later, B requested time equal to all
that A had used. A replied that the
seven-day rule applied and B was entitled
only to the time used during the week
preceding receipt of B's second letter.
The Commission ruled in this unusual
case that, having offered B time and
learned from B'’s first response that B
misunderstood A's offer and assumed he
would be allowed to accumulate time be-
yond one week, A should have notified B
at the time that B's impression was mista-
ken. When a licensee is also a candidate,
there is a special obligation on him to
ensure fair dealings. B’s first letter con-
stituted a notification that B wished to
avail himself of equal opportunities and if
A had wished, he could at that time have
made reasonable scheduling plans.
However, the Commission added that the
seven-day rule was not the only thing to
be taken into account, and that “even if
timely requests have been made by a
candidate under the rule, a licensee may
be called upon to exercise reasonable
judgment in affording ‘equal oppor-
tunities,” particularly where there has
been an accumulation of time.” The
Commission said “the licensee and the
candidate should confer, and attempt to
work out in good faith, reasonable solu-
tions to the time problems presented in
the case.”®

¢ Emerson Stone, Jr., 40 FCC 385, 387 (1964).
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Political Editorials;

Personal Attacks

The rules on political editorials and
personal attacks do not forbid the broad-
cast of either." Instead, they require
broadcasters who carry such editorials or
attacks to offer the persons adversely
affected by them a chance to state their
side of the case in person or through a
spokesman.

Political Editorial Rule
1. The FCC receives many more com-
plaints about political editorials than
about personal attacks in connection with
political campaigns. Therefore, most of
this section deals with the editorializing
part of the rule, which states:
73.1930 Where a licensee, in an
editorial, (1) endorses or (2) op-
poses a legally qualified candidate
or candidates, the licensee shall,
within 24 hours after the editorial,
transmit to respectively (i) the other
qualified candidate or candidates
for the same office or (ii) the candi-
date opposed in the editorial, (a)
notification of the date and the time
of the editorial; (b) a script or tape of
the editorial; and (c) an offer of a
reasonable opportunity for a candi-
date or spokesman of the candidate
to respond over the licensee’s
= == facilities: Provided, however, That
where such editorials are broadcast
within 72 hours prior to the day of
the election, the licensee shall
comply with the provisions of this
paragraph sufficiently far in ad-
vance of the broadcast to enable
the candidate or candidates to have
a reasonable opportunity to prepare
a response and to present it in a
timely fashion.
Note that a candidate is not necessarily
entitled to respond in person. If he did
respond personally, his opponent or op-
J ponents in the campaign would be enti-

'The personal attack rule is found in §73.1920. The
political editorial rule is found in §73.1930.
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tled to “equal opportunities” under Sec-
tion 315(a) of the Act, and since they
could not be censored, they could use
their “equal time” in any way they chose.
This is why the broadcaster is given the
alternative of offering time for a spokes-
man of the candidate to respond, but in
adopting this rule the Commission stated
that “Barring extraordinary cir-
cumstances, the choice of the spokes-
man is, of course, a matter for the candi-
date involved.”2 Examples of the Com-
mission’s interpretation of other parts of
the rule follows:

(a) Whatis a station editorial? Basically,
a station editorial is a statement repre-
senting the view of the licensee of the
station, such as its owner, a principal
officer or the manager or another
employee if he is permitted by the licen-
see to speak for the station. Even if a
statement is not labeled an editorial, it
may be one. For example, on the day
before the primary elections the president
and controlling stockholder of a station
endorsed several candidates during an
interview with him broadcast by his sta-
tion. The station president claimed later
that his statements about the candidates
represented only his personal feelings
and were not an editorial endorsement of
candidates by the station itself. The
Commission stated that “when the presi-
dent and controlling stockholder of a
licensee ... endorses candidates for
public office, such endorsements are in-
distinguishable from a station editorial
within the meaning of [the political
editorializing rule].”? In another case, all
three stations in a city broadcast an iden-
tical item in their newscasts on the day
before an election. The item stated that
the managers of all three stations had
endorsed the same candidates in the next
day's election. Two of the station mana-
gers had broadcast endorsements of

2 In the Matter of Amendment of Part 73 of the
Rules, 8 FCC 2d 721, 727 (1967).

* Richard A. Karr (WJOB), 32 FCC 2d 285 (1971);
see also, Port Jervis Broadcasting Co. (torfeiture
order) June 24, 1976, application in mitigation or
remission denied, March 14, 1977.

these same candidates at an earlier date
and at that time had complied with the
requirements of the editorializing rule as
to notifying other candidates, etc., but the
endorsement by the third manager was
not announced until the “news item” was
broadcast just before the election day.
The Commission ruled that the broadcast
of the announcement of the endorsement
by all three managers was in effect the
broadcast of a new political editorial, and
that the candidates not endorsed should
have been notified in advance.* On the
other hand, a statement of an employee
or commentator of a station is not a
station editorial unless it is represented to
be one.®

(b) ~72-hour rule.” In the cases cited
above, the stations did not comply with
the requirement that if a political editorial
is broadcast within 72 hours of election
day, notice must be given to the candi-
dates opposed or not endorsed in the
editorial sufficiently far in advance for
them to “have a reasonable opportunity to
prepare a response and to presentitin a
timely fashion.” In still another case, the
station broadcast an endorsement of one
candidate on the day before the election
and then telephoned the opposing candi-
dates and offered them a chance to re-
spond. This was a violation of the rule,
since the notification was not given “in
advance of the broadcast.” The same
ruling was made in a case where the
station broadcast an endorsement of one
candidate twice on the same day before
election and once on election day and
wrote the other candidate a letter offering
him a chance to respond, but the letter
was not even mailed until election day.”

(c) “Reasonable opportunity to re-
spond.” There can be no single definition
of what is a reasonable offer of an oppor-
tunity to respond to a political editorial,
because the reasonableness of the op-
portunity may vary with the cir-

“KSLY, KATY, KVEC (Notice ot Apparent Liability
for Forfeiture), May 31, 1973, FCC 73-594.

® Accuracy in Medla, Inc., 45 FCC 2d 297 (1973),
Letter to Edward L. Fanning, December 3, 1975.

¢ WKIK, 43 FCC 2d 593 (1973).

7 Black River Radio, 28 FCC 2d 337 (1971).
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cumstances, as the Commission noted on
p. 727 ot its Order adopting the rule, cited
above. The Commission stated that “In
many instances a comparable opportunity
in time and scheduling will be clearly
appropriate; in others, such as where the
endorsement of a candidate is one of
many and involves just a few seconds, a
‘reasonable opportunity’ may require
more than a few seconds if thereisto be a
meaningful response.” Thus, if a station's
editorial stated merely that it believed that
the following candidates were best qual-
ified for election to the city council and
then listed 20 persons, the entire editorial
might be less than a minute long, but a
“reasonable opportunity” for a response
by any of the candidates who were not
endorsed certainly would require more
than one-twentieth of the time occupied
by the editorial. In a specific case, the

T
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Commission found that the station had
not given a candidate a reasonable op-
portunity to respond when it devoted 25
lines of script to endorsing his two oppo-
nents and opposing him, and offered him
the equivalent of six lines for his re-
sponse.® The Commission ruled that
reasonable opportunity had been offered
in another case, where the station had
broadcast a one-minute editorial oppos-
ing a candidate’s election at 6:25 and
10:25 p.m. on October 28 and then of-
fered the candidate five minutes for a
response to be broadcast at 10:25 p.m.
on election eve, November 5. The Com-
mission said it could not find the offer of
five minutes on election eve compared to
two earlier one-minute editorials to be
unreasonable.?

(d) When does an editorial endorse or
oppose a candidate? If an editorial sim-
ply urges the election of one candidate to
a certain office or recommends that the
public vote against another candidate,
there is no question as to whether the
editorial falls within the scope of the rule.
However, all cases have not been this
clear, as illustrated by the following three:
(i) Two of the five members of the Board
of Town Commissioners were running for
reelection. Without identifying any candi-
date by name, a station broadcast edito-
rials criticizing the current Board and
urging the public to vote for “a change.’
The Commission ruled that even though
the two Board members seeking reelec-
tion were not named, the editorial was in
effect a statement of the station licen-
see’s opposition to their candidacies and
therefore was a political editorial under
the rutes.'®

(ii) During the second week before an
election, station editori~Is referred to the
fact that a State Senator announced that
he would introduce legislation to create a
commission to investigate corruption in

¢ Dolph Pettey Broadcasting Co. (KUDE), 30 FCC
2d 675 (1971).

° William J. Dodd (KATC-TV), 32 FCC 2d 545
(1971).

' Bel Air Broadcasting Co., Inc., 47 FCC 2d 985
(1974).

government. Without referring to the
election or the fact that the State Senator
was a candidate for reelection, the edito-
rial praised the idea of creating such a
commission. The Senator’'s campaign
workers distributed a campaign flier on
which the editorial was printed, along with
the station’s logotype. The station broad-
cast a disclaimer of the flier three times,
stating that use of its logo was unau-
thorized and that the station had a policy
of not endorsing individual candidates. It
also wrote to the Senator demanding that
he stop using its trademark. The
Senator’s opponent claimed that the need
for strengthened ethics legislation for
state officials was a principal issue in his
campaign, and that the station’s editorial
was interpreted by some persons as an
endorsement of the Senator. The station
denied that the editorial endorsed him or
even inferentially advocated his election.
The Commission ruled that although the
favorable reference to the Senator’s
proposal “could arguably and with some
logic be viewed as an endorsement . . .
[t]o apply our political editorializing rules
in these situations — where no clear-cut
endorsement of a candidacy is involved,
would make little practical or legal

sense . . . [|]Jnstead of encouraging ‘unin-
hibited, robust and wide-open debate’ ...
the effect of our ruling would be to inhibit
it 7

(iii) A county prosecuting attorney was a
candidate for Democratic nomination for
governor. The day before the primary, a
station broadcast an editorial six times,
strongly criticizing the candidate’s record
as a prosecutor but making no mention of
the primary election for governor or the
fact that he was a candidate in it. The
licensee of the station denied that the
editorial was one opposing the pro-
secutor’s candidacy for governor. Thie
station acknowledged, however, that the
prosecutor’s record was a controvers.dl
issue with “political implications™ and that
the broadcaster had been aware of the
“political significance of the editorial.”

"1 Stephen M. Slavin, 45 FCC 2d 639, 641-42
(1973).



The Commission ruled that the editorial
was a political one opposing the pro-
secutor’s candidacy for governor, be-
cause the station took "“a partisan position
on a politically significant issue which is
readily and clearly identified with a legally
qualified candidate.” The editorial “infer-
entially . . . challenged the qualifications
of this official to obtain nomination as his
party’s Gubernatorial candidate.” Also,
“The editorial was broadcast on election
eve, even though . . . the issue was one
of public concern long before. . ..""? (The
Commission found a difference between
this and the Stephen M. Slavin case
above in that the editorial in this case
dealt with the candidate’s “capacity to
function as a public official,” whereas in
the Slavin case “it was the need for
legislation to control government corrup-
tion that the station sought to endorse, not
the candidacy of Senator Berning per se.”
The Commission noted, as another dis-
tinction, the fact that in the Slavin case the
station had broadcast denials that an en-
dorsement had been intended. p. 132.

Personal Attacks

2. Since there are exceptions in the
personal attack rule for attacks by candi-
dates and their campaign associates
against other candidates and their as-
sociates, as well as attacks on anyone
that occur during “uses” of stations by
candidates, complaints do not arise very
often in political campaigns about viola-
tion of this rule. However, attacks some-
times take place which do not come within
the exemptions, as will be discussed
briefly below. The personal attack rule, is
foundin §73.1920. It is as follows:
(a) When, during the presentation of
views on a controversial issue of public
importance, an attack is made upon the
honesty, character, integrity or like per-
sonal qualities of an identified person or
group, the licensee shall, within a reason-
able time and in no event later than one

'?Taft Broadcasting Co., 53 FCC 2¢ 126, 132, 133
(1975).
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week after the attack, transmit to the
person or group attacked:

(1) Notification of the date, time and
identification of the broadcast;

(2) A script or tape (or an accurate sum-
mary if a script or tape is not available) of
the attack; and

(3) An offer of a reasonable opportunity
to respond over the licensee’s facilities.
(b) The provisions of paragraph (a) of
this Section shall not apply to broadcast
material which falls within one or more of
the following categories:

(1) Personal attacks on foreign groups or
foreign public figures;

(2) Personal attacks occurring during
uses by legally qualified candidates;

(3) Personal attacks made during broad-
casts not included in (b)(2) and made by
legally qualified candidates, their au-
thorized spokespersons, or those as-
sociated with them in the campaign, on
other such candidates, their authorized
spokespersons or persons associated
with the candidates in the campaign; and
(4) Bona fide newscasts, bona fide news
interviews, and on-the-spot coverage of
bona fide news events, including com-
mentary or analysis contained in the fore-
going programs.

(c) The provisions of paragraph (a) of this
Section shall be applicable to editorials of
the licensee, except in the case of non-
commercial educational stations since
they are precluded from editorializing
(Section 399(a), Communications Act).

Note that the rule applies only to at-
tacks on “the honesty, character, integrity
or like personal qualities of an identified
person or group.” Criticism of a person’s
ability or intelligence is not a personal
attack for purposes of the rule. The attack
must be upon his honesty, character, in-
tegrity or similar qualities involving moral
turpitude. Thus, saying that a legislator is
ignorant and always votes the wrong way
is not a personal attack under the rule, but
saying that he has taken a bribe for his
vote is a personal attack. In order for the
rule to apply, the attack must be made
during the discussion of a controversial
issue of public importance. Finally, the
rule not only exempts attacks by candi-

dates and their associates on other can-
didates and their associates; it also
exempts all attacks that occur during
"“uses” by candidates and all attacks
made during newscasts, news interviews
and on-the-spot coverage of news
events. The news exemption includes
commentary or analysis when it is broad-
cast in an exempt news program. How-
ever, station editorials and news
documentaries are not exempt.

Examples of Personal
Attack Rulings

3. The personal attack rule is a part of
the Fairness Doctrine . A few illustrations of
the way the rule applies to political cam-
paigns are given below:

(a) Candidate himself need not be given
response time. If a personal attack on a
candidate is broadcast, the station can
comply with the rule by providing time for
response by a spokesman for the candi-
date rather than the candidate himself. If
the candidate himself appeared, he would
be making a ““use” of the station and
under Section 315(a) of the Act his oppo-
nents would be entitled to equal oppor-
tunities. Although the personal attack rule
does not state specificaly that time for a
candidate’s spokesman will be sufficient
(as does the editorializing rule), the
Commission made this clear when it
adopted both rules.™

(b) “Mental Gymanstics’ charge is not
an attack. A station accused a candidate
of “strange mental gymnastics” because
he and other county supervisors had
voted for a bond issue to enlarge the
county government’s office space on the
grounds that more space was needed,
but at about the same time gave free
space in the county building for a U.S.
Senator from that state. The Commission
found that the station licensee had not
been unreasonable in deciding that no

'3 In the Matter of Amendment of Part 73 of the
Rules, 8 FCC 2d 721 (1967).
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personal attack had been made "because
the editorial questioned the wisdom of the
supervisors’ positions and not their hon-
esty, character or integrity.”'

(c) “Garrulous grand dame” reference
not a personal attack. A station referred
to a local woman as “the garrulous grand
dame of Billings radio talk shows™ and
“pistol packing momma.” The object of
these remarks alleged a personal attack
that might have affected an election. The
Commission refused to find the station
wrong in denying that a personal attack
was made. It said, “The statements do
not appear to allege either a deliberate
falsehood or to question your character or
integrity.”"'®

(d) Honesty and integrity. A station
broadcast charges that a candidate’s
“veracity leaves something to be desired”
and that his “constituents had best as-
sess his integrity or lack of it.” This is the
Port Jervis Broadcasting Company case
cited in (1)(a) of the Political Editorial part
of this section. The Commission imposed
a forfeiture on the licensee for violation of
the "“72-hour rule” for political editorials.
The broadcasts also were personal at-
tacks on the candidate, since they ques-
tioned his veracity and his integrity.

4 John B. Walsh (KOGO-TV), 31 FCC 2d 726, 727
(1971).

'* Mrs. Frank Diesz (KOOK-TV), 27 FCC 2d 859
(1971).
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The Fairness Doctrine in
Political Broadcasting

1. Some people think that the Fairness
Doctrine is the same as the so-called
“equal time” law, which is explained
above under the heading “What Are
‘Equal Opportunities’?” Actually, the
Fairness Doctrine is quite different. First,
it deals with controversial public issues,
whereas the equal opportunities law as
set forth in Section 315(a) of the Com-
munications Act refers to persons (that is,
candidates). Second, the Fairness Doc-
trine does not require “equal time" for
contrasting views on a controversial
issue. All it requires is (i) that the broad-
caster devote a reasonable amount of
time to the discussion of the most impor-
tant issues in his area and (ii) that if he
presents one side of such an issue, he
give reasonable opportunity for present-
ing contrasting views on that issue. He
need not present contrasting views in a
single broadcast, or even the same series
of broadcasts, provided he presents them
somewhere in his overall programming.
Thus, if a station presents an editorial
favoring one side of an issue or a person
favoring that side, it need not present a
specific “counter-editorial” or any par-
ticular person to give the opposing view-
point, as long as it presents contrasting
views elsewhere in its overall program-
ming. The licensee of the station is given
discretion to choose the issues to be
discussed, the program formats to be
used and the persons who will present the
contrasting views. The Commission will
review the licensee’s decision only to
decide if they were reasonable and made
in good faith.’

2. There are two exceptions to the
statement above that a station need not
present any particular person to give “the
other side” of an issue. These two excep-
tions are covered by Commission rules
which deal with political editorializing and
personal attacks.

3. Although most inquiries and com-
plaints in political campaigns concern ap-

' Fairness Report, 48 FCC 2d 1 (1974).
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pearances by candidates themselves
which are “uses’ of stations, to which the
Fairness Doctrine does not apply, there
are some situations to which it does
apply, as explained in the following
paragraphs.

Fairness Doctrine Examples

4. The following are some specific
examples of how the Fairness Doctrine
does or does not apply to political
campaigns:
(a) /t does not apply to “uses” by candi-
dates. The Fairness Doctrine does not
apply to “uses” of broadcast stations by
legally qualified candidates for public of-
fice. The Commission has stated:

In Section 315(a), Congress has
specified that equal opportunities
shall be applicable to legally qual-
ified candidates and that in other
instances “fairness” be applicable

— that is, that there be af-
forded *. . . reasonable opportunity
for the discussion of conflicting view-
points on issues of public impor-
tance.”? [Emphasis added.]

This policy was recently affirmed by the
Commission in a rulemaking proceeding
which also amended the personal attack
rule so as to exempt attacks made during
“uses” by legally qualified candidates.?

(b) It does apply to news coverage of
candidates. The Fairness Doctrine
applies to appearances by candidates on
programs which are not “uses” of a sta-
tior, as listed in Section 315(a) of the Act
and on pages 35-47 of this Primer. It also
applies to news coverage of candidates in
general. The controversial public issue in
a political race is who among the com-
peting candidates for nomination or elec-
tion to an office should be chosen. The
individual candidates represent “con-
trasting viewpoints™ on the overall issue
of which should be elected, rather than
each candidate being a controversial
issue himself. Therefore, under the Fair-

~

2 First Fairness Report, 36 FCC 2d 40, 47 (1972);
see also, Gloria W. Sage (WHEN-TV) 62 FCC 2d 136
(1976).

* Report and Order, 44 Fed Reg 45951 (1979).
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ness Doctrine a broadcaster is called
upon to make a reasonable, good faith
judgment on the significance of a par-
ticular candidate and on this basis to
decide how much coverage should be
given to his candidacy and campaign ac-
tivities. The broadcaster is not required to
give as much coverage to “fringe” party
candidates as major party candidates.*

In one case, a minor party candidate
received 14 minutes in news coverage or
in exempt personal appearances, com-
pared to 40 minutes for each of the two
major party candidates. The Commission
found this reasonable in view of the small
vote polled by the minor party’s candidate
in that district in the previous election.®
(c) Praise or criticism of candidates by
commentator. When an employee of a
station, such as a commentator, criticizes
a candidate or praises his opponent, the
Fairness Doctrine comes into play.¢

The “Zapple Doctrine”

5. The Commission applies the Fair-
ness Doctrine in a special way to one kind
of political situation — that is, where Can-
didate A or his supporters buy time in
which to support A or criticize his oppo-
nent, but A does not appear on the broad-
cast in person. If supporters of Candidate
B then seek to buy a comparable amount
of time they will be entitled to do so
although the Fairness Doctrine does not
usually require comparable amounts of
time for contrasting views on an issue.
Similarly, if A’s supporters have obtained
free time, B’s supporters must be given
free time if they ask for it. Although in this
situation the candidates themselves
would not appear and the broadcasts
would not be “uses,” the Commission

“Lawrence L.C. Smith, 40 FCC 549 (1963); Ms.
Penny Manes, 38 FCC 2d 308 (1972); reconsidera-
tion denied, 42 FCC 2d 878 (1973); Robin Ficker, 65
FCC 2d 657 (1977); American Independent Party
and Eugene McCarthy, 62 FCC 2d 4 (1976); U.S.
Labor Party 57 FCC 2d 1273 (1976).

% Harvey Michelman (WNBC-TV), 38 FCC 2d 374
(1972).

¢ Richard K. Kelly, Jr., 40 FCC 2d 415 (1973).
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recognizes that such broadcasts are in
“the political arena’”” and that a “quasi-
equal opportunities” situation arises to
which the Fairness Doctrine should be
applied in a way that has approximately
the same result as the equal opportunities
requirement for appearances by candi-
dates themselves.” The Commission has
stated that the so-called “Zapple Doc-
trine” is “a particularization of what the
public interest calls for in certain political
broadcast situations. . .." It also has
explained that this policy applies only to
major political parties.®

Identifying Sponsor of
Broadcast

Section 317 of the Communications Act
states that when a station is paid to
broadcast anything, the station must an-
nounce that the broadcast is paid for and
who paid for it. The announcement must
be made at the time the program is
broadcast. The law applies to paid politi-
cal broadcasts as well as to other spon-
sored programs and spots. The sponsor-
ship identification rules are in §73.1212.
There have been many misunderstand-
ings of what the Act and the rules require
in sponsorship identification.

1. Examples of how the sponsorship
identification requirements apply to politi-
cal broadcasts follow:

(a) Merely stating that “The following is a
paid political announcement” does not
comply, because it doesn’t say who paid
for it.

(b) Merely adding a statement at the end
of a spot or program that says, “Authority,
Blank Campaign Committee, John Smith,
Treasurer” does not comply because it
doesn’t say that anyone paid for it.

(c) Giving the sponsorship identification
in such small type on television that the

? Nicholas Zapple, 23 FCC 2d 707 (1970).

® First Fairness Report, 36 FCC 2d 40, 47-50
(1972).
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average viewer cannot read it, or leaving
it on the screen too briefly to be read,
does not comply because in neither case
is the public informed that the program or
spot is paid for and by whom.’

(d) An announcement that was paid for
by a candidate which said that the candi-
date was providing free taxi service to
take anyone to the polls “to vote for the
candidate of your choice” should have
been announced as paid for, even though
the licensee of the station considered the
announcements “non-political.”?

(e) A station broadcast a list of candi-
dates for various local public offices with-
out revealing that the list was not com-
plete or that the candidates named on the
list had paid the station to include them.
The Commission ruled that this was a
violation of the sponsorship identification
requirement.?

(f) Announcements for a candidate
ended as follows: “Paid for by a Lot of
People Who Want to See Sam Grossman
Elected to the United States Senate.’
Although “A Lot of People”, etc. was the
actual name of the committee that paid for
the spots, the Commission ruled that this
language did not comply with the spon-
sorship identification statute and rule be-
cause it did not achieve the basic purpose
behind the sponsorship identification re-
quirements, which is that the public is
entitled to know by whom it is being
persuaded. The language used here
“was so general that it did not convey to
listeners and viewers the fact that the
announcements were sponsored by a
specific entity, i.e., a committee support-
ing Mr. Grossman's candidacy.”*

(g) If a station customarily computes the
time needed for sponsorship identification
as part of the time purchased by a com-
mercial advertiser, it is allowed to follow
the same practice with paid political pro-
grams or annoucements. Thus, stations

' Application of Sponsorship Identification Rules
to Political Broadcasts 66 FCC 2d 302 (1977).
2 Letter to Station WBFN, July 9, 1976,
3 Starkville Broadcasting Co., 45 FCC 2d 201
(1974).
« Statfon KOOL-TV, 26 FCC 2d 42 (1970).
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which require that a one-minute commer-
cial advertising spot include sponsorship
identification within the one minute that
was paid for may make the same re-
quirements for a paid political announce-
ment or program.

(h) Although Section 317 of the Com-
munications Act uses the phrase “paid
for,” the Commission's rules state that
“sponsored” will be considered to have
the same meaning. Section
73.1212(a)(1).

Material Furnished Free

2. Section 73.1212(d) of the rules re-
quires that when any “film, record, trans-
cription, talent, script or other material or
service of any kind is furnished . . . as an
inducement for broadcasting . . . any
political broadcast matter [or matter
dealing with a controversial public
issue]. . ., an announcement shall be
made both at the beginning and con-
clusion of such broadcast . . .” that the
film, record, etc. “has been furnished in
connection with transmission of such . . .
matter.” (Only one announcement, either
at the beginning or end of the broadcast,
is required if the program is no more than
five minutes long.) This rule means, of
course, that even if someone doesn’t pay
for the time in which some kinds of mate-
rial are broadcast, the station must an-
nounce that he furnished the material if he
did so. This applies not only to political
candidates furnishing recordings, fiim,
videotapes, etc., but to anyone's furnish-
ing them if they deal either with political
subjects or controversial public issues.
The Commission has ruled that an an-
nouncement is necessary that program
material has been furnished to a station
not only when a party Congressional
committee furnishes previously prepared
film or audiotape of statements of Con-
gressmen to stations, but when the com-
mittee only makes available to the station
a camera or sound recording crew so that
a representative of the station himself can
conduct an interview with a Congres-
sional member of the party.> When mem-

s Gary M. Sukow, 36 FCC 2d 668 (1972).

bers of Congress furnish stations with
their weekly or monthly taped or filmed
reports to their constituents, the same
requirement exists that the station an-
nounce that the material was furnished to
it by the Congressman. Instead of send-
ing tape or film of their comments on
political or controversial issues to sta-
tions, some public officials and other per-
sons retain the taped messages in their
offices, but set up telephone playback
systems whereby a broadcaster dialing a
certain number can receive by telephone
the pre-recorded statement of the official
or other persons for simultaneous or de-
layed broadcast. The same principle
applies to this arrangement as to the
Sukow case above, since the person is
furnishing a *‘service” to a station as an
inducement to broadcast his material.
However, Congress has indicated that no
announcement need be given when mere
mimeographed or printed press releases
are furnished to stations.

FCC and FEC Regulations are
Different

3. Different laws govern the Federal
Communications Commission and the
Federal Election Commission. The Com-
munications Act applies to licensees of
broadcast stations. Section 317 of that
Act requires that stations broadcast
sponsorship identification announce-
ments of the kinds discussed above. On
the other hand, the Federal Election
Campaign Act and the FEC rules apply to
candidates, their committees and others
buying political broadcast time. The an-
nouncements required by the FECA are
designed to reveal whether a paid mes-
sage supporting a candidate or opposing
another was authorized by a candidate.
The FCC and the FEC released a joint
Public Notice on June 19, 1978, 69 FCC
2d 1129, which gives examples of ways in
which both the FCC’s requirements and
the FEC's requirements may be met in a
single announcement. For example, if a
program or announcement is both paid for
and authorized by a candidate or his
committee, an announcement that it was
paid for or sponsored by the candidate or
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committee will be sufficient, since au-
thorization by the candidate is assumed
and need not be stated. However, when a
third party pays for a program or an-
nouncement authorized by a candidate or
his committee, an announcement like this
is required:

Paid for (or sponsored) by (name
of third party) and authorized by
(name of candidate or committee).

If the program or announcement is paid
for by a third party but not authorized by
any candidate or any candidate’s com-
mittee, an announcement such as this
would comply with both FCC and FEC
requirements:

Paid for (or sponsored) by (name

of sponsor/payor) and not au-

thorized by any candidate.
The above announcements are merely
examples of ways in which both statutes
can be complied with in a single an-
nouncement. Broadcast licensees are re-
sponsible for making sure that an an-
nouncement is given revealing who paid
for or sponsored an announcement or
program, and candidates or their com-
mittees (or an outside party paying for the
broadcast) are responsible for disclosing
whether the program or announcement
was authorized by a candidate or his
committee.

Miscellaneous Rules and
Policies

Logging Political Programs

1. The rules require that stations re-
cord many kinds of information in their
program logs about the programs they
broadcast.’ This Primer will discuss only
the parts of the logging rules that deal
specifically with political broadcasts.
They are:

'Section 73.1810 of the Commission’s Rules
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(a) The requirement in subsection
(b)(1)(v) that a log entry be made
for “each program presenting a
political candidate, showing the
name and political affiliation [party]
of such candidate.”” This require-
ment applies both to programs and
spot announcements. It is in addi-
tion to the general requirement that
for all sponsored programs and an-
nouncements, political or other-
wise, the broadcaster must record
in the log the name of the sponsor
of the program or announcement.
(b) The general logging rules re-
quire that an entry be made “clas-
sifying each program as to type.’
Political programs, one of the types,
are defined in the NOTES at the
end of the program logging rules as
follows: Political programs (POL)
include those which present candi-
dates for public office or which give
expressions (other than in station
editorials) to views on such candi-
dates or on issues subject to public
ballot.
(Political spot announcements need not
be classified in the logs “as to type.”)
With certain exceptions that are
explained in the rules, program logs must
be made available for public inspection,
but not until 45 days after the date of the
programs that they cover.?

Computing Commercial Time

2. Computing total commercial time in
poiitical broadcasts depends on whether
they are spot announcements or pro-
grams.-If they are spot announcements,
they are treated in the program logs like
any other commercial announcement,
and the time used for paid political and
commercial advertising spots is added
together to arrive at the total time devoted
to commercials in any clock hour. How-
ever, when a candidate or his supporters

2|f the candidate is an independent, the log entry
should indicate the fact.

3See Section 73.1850, "Availabillty of logs and
records.”
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buy time for a program — perhaps a
speech by the candidate or a panel dis-
cussion of the issues in the campaign —

the station does not need to compute any

commercial time for the program. The

Commission decided years ago that since

it is usually impossible to separate the
so-called “commercial” and “non-

commercial” parts of paid political and
religious programs and since the Com-

mission didn’t want to discourage stations

from carrying either kind of program by
requiring them to be counted as entirely
commercial, it would make an exception

for them in computing commercial content

of sponsored programs. (The exception

does not include time actually devoted to

selling a commercial product or service,
such as a book or album of religous
music.)’

“Political File”

3. Section 73.1940(d) of the rules re-
quires broadcasting stations to:
- . . Keep and permit public inspec-
tion of a complete record (political
file) of all requests for broadcast
time made by or on behalf of candi-
dates for public office, together with
an appropriate notation showing the
disposition made by the licensee of
such requests, and the charges

made, if any, if the request is granted.

When free time is provided for use
by or on behalf of such candidates,
a record of the free time provided
shall be placed in the political file.
All records required by this para-
graph shall be placed in the political
file as soon as possible and shall be
retained for a period of two years.
(Section 76.205(d) of the cable-
casting rules contained the same
requirements.)

The language of the political file rule
was recently revised by the Commis-
sion to make clear the fact that a
broadcaster or cable operator must re-
cord in the file not only “requests” for

‘See Amendment of §§73.112, etc. 11 FCC 2d 992,

993 (1968).

time but gifts of time, whether or not the
time is given as the result of a request.
The language also was revised to state
that all records of requests for time or
gifts or sales of it must be entered in the
political file as soon as possible
throughout a political campaign.
Otherwise, candidates might be denied
their rights to equal opportunities be-
cause they might not learn within the
seven-day period that their opponents
had bought or been given time on sta-
tions or cable systems. In clarifying the
rule, the Commission also explained
that the rule applies not only to time
used by candidates themselves but
also to time in which others speak on
their behalf.

No Indemnity Agreements Can
be Required

4. A station may not require a candi-
date to sign an agreement to indemnify
it against possible liability resulting
from the candidate’s proposed broad-
cast. The U.S. Supreme Court held in
the WDAY cases that a station is not
liable for libelous statements broadcast
by a candidate. Therefore, an indem-
nification agreement is not needed to
protect a station and requiring a candi-
date to sign such an agreement in ad-
vance “is likely to inhibit a candidate's
use of a broadcast facility and possibly
affect his decision on whether to utilize
a station to address the public.”®

Political Ads on UHF Translators

5. UHF translator stations are al-
lowed to originate visual slide an-
nouncements not exceeding 30 sec-
onds per hour which contain commer-
cial advertising. Although “the nature of
translators and the limitations on local
originations makes it extremely difficult
for translator licensees to comply with
Section 315. .. and the rules relating to

*Farmers Educational and Cooperative Union of
America v. WDAY, Inc., 360 U.S. 525 (1959).

sSenator Hubert H. Humphrey, 37 FCC 2d 576,
577 (1972).
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political advertising . . .," if UHF trans-
lator licensees originate political adver-
tisements “they will be expected to
comply strictly with the provisions of
Section 315 .. ."7

Disputes over Terms or
Performance of Contract

6. Disputes sometimes develop
between broadcasting stations and
sponsors over whether the station
broadcast as many spots as it con-
tracted to broadcast, whether the spots
were broadcast in the time periods
promised to the advertiser, whether the
announcer read the continuity correctly,
etc. The FCC has always taken the
position that it cannot settle disputes
over contracts between the more than
9,500 broadcasting stations in the Un-
ited States and their advertisers. Such
disputes can best be settied by negoti-
ation between the two parties or in civil
actions in the local courts. This princi-
ple applies to dispu(es between sta-
tions and candidates as well as other
advertisers. If there is evidence of fraud
on the part of the station licensee or of
an effort to discriminate against a can-
didate, the Commission will investigate,
but it will not become involved in the
usual contract dispute.* (For a discus-
sion of a station's furnishing “make-
good" time when a program or an-
nouncement is omitted or its broadcast
is seriously marred by technical prob-
lems, see pages 52 and 53.

Adopted: July 20, 1978

Federal Communications Commission,
William J. Tricarico, Secretary.

"Public Notice, Acceptance of Political Advertising

by UHF Translator Licensees, 62 FCC 2d 896 (1976).

8 KAIT-TV, 62 FCC 2d 138 (1976); Letter to Mrs.
Nancy Brown, February 25, 1977.
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Appendix.—The
Commission’s Rules and
Regulations in 47 CFR
Chapter | on Political
Broadcasting and
Cablecasting

Political Broadcasting Rules

Following are the rutes for broadcasts
by candidates for public office:

§73.1940 Broadcasts by candidates for
public office.

(a) Definitions. (1) A legally qualified
candidate for public office is any person
who —

(i) has publicly announced his or her in-
tention to run for nomination or office;

(i) is qualified under the applicable local,
state or federal law to hold the office for
which he or she is a candidate; and,

(iii) has met the qualifications set forth in
either subparagraphs (2), (3), or (4),
below.

(2) A person seeking election to any pub-
lic office including that of President or
Vice President of the United States, or
nomination for any public office except
that of President or Vice President, by
means of a primary, general or special
election, shall be considered a legally
qualified candidate if, in addition to
meeting the criteria set forth in subpara-
graph (1) above, that person—

(i) has qualified for a place on the ballot,
or

(i) has publicly committed himself or
herself to seeking election by the write-in
method and is eligible under applicable
law to be voted for by sticker, by writing in
his or her name on the ballot or by other
method, and makes a substantial show-
ing that he or she is a bona fide candidate
for nomination or office.

Persons seeking election to the Office
of President or Vice President of the
United States shall, for the purposes of
the Communications Act and the rules
thereunder, be considered legally qual-
ified candidates only in those states or
territories (or the District of Columbia) in
which they have met the requirements set

forth in paragraph (a)(1) and (2) of this
rule: Except, That any such person who
has met the requirements set forth in
paragraph (a)(1) and (2) in at least 10
states (or nine and the District of Colum-
bia) shall be considered a legally qualified
candidate for election in all states, ter-
ritories and the District of Columbia for
purposes of this Act.

(3) A person seeking nomination to any
public office except that of President or
Vice President of the United States, by
means of a convention, caucus or similar
procedure, shall be considered a legally
qualified candidate if, in addition to
meeting the requirements set forth in
paragraph (a)(1) above, that person
makes a substantial showing that he or
she is a bona fide candidate for such
nomination: Except, That no person shall
be considered a legally qualified candi-
date for nomination by the means set
forth in this paragraph prior to 90 days
before the beginning of the convention,
caucus or similar procedure in which he
or she seeks nomination.

(4) A person seeking nomination for the
office of President or Vice President of the
United States shall, for the purposes of
the Communications Act and the rules
thereunder, be considered a legally qual-
ified candidate only in those states or
territories (or the District of Columbia) in
which, in addition to meeting the require-
ments set forth in paragraph (a)(1)
above—

(i) he or she, or proposed delegates on
his or her behalf, have qualified for the
primary or Presidential preference ballot
in that state, territory or the District of
Columbia, or

(ii) he or she has made a substantial
showing of bona fide candidacy for such
nomination in that state, territory or the
District of Columbia; Except, That any
such person meeting the requirements
set forth in paragraph (a)(1) and (4) in at
least ten states (or nine and the District of
Columbia) shall be considered a legally
qualified candidate for nomination in all
states, territories and the District of
Columbia for purposes of this Act.

(5) The term “substantial showing” of
bona fide candidacy as used in para-
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graphs (a)(2), (3) and (4) above means
evidence that the person claiming to be a
candidate has engaged to a substantial
degree in activities commonly associated
with political campaigning. Such activities
normally would include making campaign
speeches, distributing campaign litera-
ture, issuing press releases, maintaining
a campaign committee, and establishing
campaign headquarters- (even though the
headquarters in some instances might be
the residence of the candidate or his
campaign manager). Not all of the listed
activities are necessarily required in each
case to demonstrate a substantial shiow-
ing, and there may be activities not listed
herein which would contribute to such a
showing.

(b) Charges for use of stations. The
charges, if any, made for the use of any
broadcasting station by any person who is
a legally qualified candidate for any public
office in connection with his campaign for
nomination for election, or election, to
such office shall not exceed

(1) during the 45 days preceding the date
of a primary or primary runoff election and
during the 60 days preceding the date of a
general or special election in which such
person is a candidate, the lowest unit
charge of the station for the same class
and amount of time for the same period,
and

(2) at any other time, the charges made
for comparable use of such station by
other users thereof. The rates, if any,
charged al! such candidates for the same
office shall be uniform and shall not be
rebated by any means direct or indirect. A
candidate shall be charged no more than
the rate the station would charge if the
candidate were a commercial advertiser
whose advertising was directed to pro-
moting its business within the same area
as that encompassed by the particular
office for which such person is a candi-
date. All discount privileges otherwise
offered by a station to commercial adver-
tisers shall be available upon equal terms
to all candidates for public office.

(3) This paragraph shall not apply to any
station which is not licensed for commer-
cial operation.

(c) Discrimination between candidates.
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In making time available to candidates for
public office, no licensee shall make any
discrimination between candidates in
practices, regulations, facilities, or serv-
ices for or in connection with the service
rendered pursuant to this part, or make or
give any preference to any candidate for
public office or subject any such candi-
date to any prejudice or disadvantage,
nor shall any licensee make any contract
or other agreement which shall have the
effect of permitting any legally qualified
candidate for any public office to broad-
cast to the exclusion of other legally qual-
ified candidates for the same public
office.

(d) Records, inspection. Every licensee
shall keep and permit public inspection of
a complete record (political file) of all
requests for broadcast time made by or
on behalf of candidates for public office,
together with an appropriate notation
showing the disposition made by the
licensee of such requests, and the
charges made, if any, if the request is
granted. When free time is provided for
use by or on behalf of such candidates, a
record of the free time provided shall be
placed in the political file. All records
required by this paragraph shall be placed
in the political file as soon as possible and
shall be retained for a period of two years.
See Sections 1.526 and 1.527 of this
chapter.

(e) Time of request. A request for equal
opportunities must be submitted to the
licensee within one week of the day on
which the first prior use, giving rise to the
right of equal opportunities, occurred:
Provided, however, That where the per-
son was not a candidate at the time of
such first prior use, he shall submit his
request within one week of the first sub-
sequent use after he has become a
legally qualified candidate for the office in
question.

(f) Burden of proof. A candidate re-
questing equal opportunities of the h-
censee, or complaining of noncompliance
to the Commission shall have the burden
of proving that he and his opponent are
legally qualified candidates for the same
public office.
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Political Cablecasting Rules

Following are the rules for origination
cablecasts by candidates for public office:

§76.5 Definitions.
Sections (a) thru (x) are omitted.

(y) Legally qualified candidate. (1) Any
person who —

(i) has publicly announced his or her in-
tention to run for nomination or office;

(ii) is qualified under the applicable local,
state or federal law to hold the office for
which he or she is a candidate; and,

(iii) has met the qualifications set forth in
either subparagraphs {2), (3), or (4),
below.

(2) A person seeking election to any pub-
lic office including that of President or
Vice President of the United States, or
nomination for any public office except
that of President or Vice President, by
means of a primary, general or special
election, shall be considered a legally
qualified candidate if, in addition to
meeting the criteria set forth in subpara-
graph (1) above, that person:

(i) has qualified for a place on the ballot,
or

(i) has publicly committed himself or
herself to seeking election by the write-in
method and is eligible under applicable
law to be voted for by sticker, by writing in
his or her name on the ballot or by other
method, and makes a substantial show-
ing that he or she is a bona fide candidate
for nomination or office.

Persons seeking election to the office of
President or Vice President of the United
States shall, for the purposes of the
Communications Act and the rules there-
under, be considered legally qualified
candidates only in those states or ter-
ritories (or the District of Columbia) in
which they have met the requirements set
forth in paragraphs (y)(1) and (2) of this
rule; Except, That any such person who
has met the requirements set forth in
paragraph (y)(1) and (2) in at least 10
states (or nine and the District of Colum-
bia) shall be considered a legally qualified
candidate for election in all states, ter-
ritories and the District of Columbia for
purposes of this Act.

(3) A person seeking nomination to any

public office except that of President or
Vice President of the United States, by
means of a convention, caucus or similar
procedure, shall be considered a legally
qualified candidate if, in addition to
meeting the requirements set forth in
paragraph (y)(1) above, that person
makes a substantial showing that he or
she is a bona fide candidate for such
nomination; Except, That no person shall
be considered a legally qualified candi-
date for nomination by the means set
forth in this paragraph prior to 90 days
before the beginning of the convention,
caucus or similar procedure in which he
or she seeks nomination.

(4) A person seeking nomination for the
office of President or Vice President of the
United States shall, for the purposes of
the Communications Act and the rules
thereunder, be considered a legally qual-
fied candidate only in those states or
territories (or the District of Columbia) in
which, in addition to.meeting the require-
ments set forth in paragraph (y)(1), above
(i) he or she, or proposed delegates on
his or'her behalf, have qualified for the
primary or Presidential preference ballot
in that state, territory or the District of
Columbia, or

(1) he or she has made a substantial showing
of bona fide candidacy for such nomina-
tion in that state, territory or the District of
Columbia; Except, That such person
meeting the requirements set forth in
paragraph (y)(1) and (4) in at least 10
states (or nine and the District of Colum-
bia) shall be considered a legally qualified
candidate for nomination in all states,
territories and the District of Columbia for
purposes of this Act.

(5) The term “substantial showing” of
bona fide candidacy as used in para-
graphs (y)(2), (3), and (4) above means
evidence that the person claiming to be a
candidate has engaged to a substantial
degree in activities commonly associated
with political campaigning. Such activities
normally would include campaign
speeches, distributing campaign litera-
ture, issuing press releases, maintaining
a campaign committee, and establishing
campaign headquarters (even though the
headquarters in some instances might be

97



A

the residence of the candidate or his
campaign manager). Not all of the listed
activities are necessarily required in each
case to demonstrate a substantial show-
ing, and there may be activities not listed
herein which would contribute to such a
showing.

§76.205 Origination cablecasts by can-
didates for public office.

(a) General requirements. If a cable tele-
vision system operator shall permit any
legally qualified candidate for public office
to use the system'’s origination channel(s)
and facilities therefor, the system
operator shall afford equal opportunities
to all other such candidates for that office:
Provided, however, That such cable tele-
vision system operator shall have no
power of censorship over the material
cablecast by any such candidate: And
provided, further, That an appearance by
a legally qualified candidate on any:

(1) Bona fide newscast,

(2) Bona fide interview,

(3) Bona fide news documentary (if the
appearance of the candidate is incidential
to the presentation of the subject or sub-
jects covered by the news documentary),
or

(4) On-the-spot coverage of bona fide
news events (including but not limited to
political conventions and activities inci-
dental thereto), shall not be deemed to
be use of the facilities of the system within
the meaning of this paragraph.

Note: The Fairness Doctrine is applicable
to these exempt categories. See §76.209.
(b) Charges for use of cable systems.
The charges, if any, made for the use of
any cable television system by any per-
son who is a legally qualified candidate
for any public office in connection with his
campaign for nomination for election, or
election, to such office shall not exceed:
(1) during the 45 days preceding the date
of a primary or primary runoff election and
during the 60 days preceding the date of a
general or special election in which such
person is a candidate, the lowest unit
charge of the cable television system for
the same class and amount of time for the
same period, and
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(2) at any other time, the charges made
for comparable use of such system by
other users thereof. The rates, if any,
charged all such candidates for the same
office shall be uniform and shall not be
rebated by any means direct or indirect. A
candidate shall be charged no more than
the rate the cable television system would
charge if the candidate were a commer-
cial advertiser whose advertising was di-
rected to promoting its business within the
same area as that encompassed by the
particular office for which such personis a
candidate. All discount privileges other-
wise offered by a cable television system
to commercial advertisers shall be availa-
ble upon equal terms to candidates for
public office.

(c) Discrimination between candidates.
In making time available to candidates for
public office, no cable television system
operator shall make any discrimination
between candidates in practices, regula-
tions, facilities, or services for or in con-
nection with the service rendered pur-
suant to this part, or make or give any
preference to any candidate for public
office or subject any such candidate to
any prejudice or disadvantage; nor shall
any cable television system operator
make any contract or other agreement
which shall have the effect of permitting
any legally qualified candidate for any
public office to cablecast to the exclusion
of other tegally qualified candidates for
the same public office.

(d) Records, inspection. Every cable
television system operator shall keep and
permit public inspection of a complete
record (political file) of all requests for
cablecast time made by or on behalf of
candidates for public office, together with
an appropriate notation showing the dis-
position made by the cable television
system operator of such requests, and
the charges made, if any, if the request is
granted. When free time is provided for
use by or on behalf of such candidates, a
record of the free time provided shall be
placed in the political file. All records
required by this paragraph shall be placed
in the political file as soon as possible and
shall be retained for a period of two years.
(e) Time of request. A request for equal



opportunities for use of the origination
channel(s) must be submitted to the cable
television system operator within one (1)
week of the day on which the first prior
use, giving rise to the right of equal op-
portunities occured: Provided, however,
That where a person was not a candidate
at the time of such first prior use, he shall
submit his request within one (1) week of
the first subsequent use after he has
become a legally qualified candidate for
the office in question.

(f) Burden of proof. A candidate re-
questing such equal opportunities of the
cable television system operator, or com-
plaining of noncompliance to the Com-
mission, shall have the burden of proving
that he and his opponent are legally qual-
ified candidates for the same public
office.
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Index
How to use this index. Key words and phrases are indexed by page.

A

Access See Reasonable Access
Advertising rates See Rates

Affiliate time See Network Time

Agency commissions 64, 69, 71.
“All Candidate” programs 49, 52.
Announcement of candidacy (see also Legally
Qualified Candidate). 6,19, 20.
Appearance by candidate See Use
Appearance by others on candidate’s behalf 8, 15, 24, 25, 30, 58, 59, 68, 85, 88.
Aspen Institute Rulings 46-48.

Attacks, personal See Personal Attacks
C
Candidate See Legally Qualified Candidate

Caucus, candidate at or selected by 6, 19, 22, 61, 75.
Censorship 1, 3, 5, 9, 24-25, 26, 31, 35, 56-59.

Ceremony, news coverage of candidate at 44, 45.
Commercial advertising rates See Rates
Commercial time 10, 16, 17, 52-53, 60-71, 88-90, 91-92, 94.
Communist Party 20.
Comparable facilities (also see “Use™.) 53, 68.
“Comparable Use" Rates See Rates
Complaintsto FCC 2,3
Congressional candidate (also see Federal
Candidate) 10,11, 32,72-76.
Constitution, U.S. (Federal office eligibility
standards) 20.
Controversial issues See Fairness Doctrine
Convention, candidate at or selected by 6, 61.
Convention, news coverage of 3, 35, 44.
Convention, reasonable access before (also see
Reasonable Access) 4,5, 75.
Convention delegates 24.
Court proceedings, TV coverage of 44-45.

D

Debate, appearance by candidate in 46-48, 58.

Defamation See Censorship
Defamation, liability for 2, 9, 56, 59.

Delegates to convention See Convention delegates
Discounts in Advertising rates See Rates

Distant stations, broadcasts on 26.

Documentary See News Program
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E

Editorials 13, 59, 80-84.

Educational stations See Non-commercial educational
Stations

Eligibility for office 6, 19, 20.
Equal opportunities 3, 5,7, 8, 48-36.

Equal time See Equal Opportunities
Exempt programs (also see News Programs) 3, 26, 30, 34, 35-39, 42-47.

F

“Face the Nation," appearance by candidate on 39.
Fairness Doctrine 5, 14, 26, 86-88.

Federal candidates 4,6, 10-11, 22-23, 72-76.

Federal Election Campaign Act 16, 25, 91-92.
Federal Election Commission 16, 91-92.
First prior use (of a station) See Seven Day Rule
Fleeting appearance by candidate 34.
Foreign stations, candidate’s appearance on 34.
Forty-five (45) days before a primary 60-67.
(also see Rates, Reasonable access)

“Issues and Answers,” appearance by 39.
candidate on
Interview See News Program

fndependent candidate 17, 92. ‘
Identification of sponscr (also see Sponsor) 8,16, 34-35, 88-91.

J
Judge, appearance by 32, 44.

L

“Last minute” requests for time 55-56.

Legally qualified candidate, definition of 6, 19-26.

Libel See Censorship
Libel, liability for 2,9, 56, 59.

Licensee candidate 48-49, 69-71,79.

Logs See Program Logs
Lowest unit charge (also see Rates) 60-67.
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M

“Make Good” announcements 52-53, 94,

“Meet the Press,” appearance by candidate on 39.

Motion picture, appearance by candidate in 32.
(also see Use)

Multi-party candidates 53.

N

“NET Journal,” appearance by candidate on 39.
Network time 54, 55, 61.

News conference 39, 46.

News program 3, 8, 9, 35-47.

Nomination, candidates for 6, 7,10, 19-23, 29.

Non-commercial educational stations 11, 58, 74-75.
Notification to opponent 51, 80-86.

0]
Opposing candidates 7, 28-30.

P

“Package” plan rates See Rates
Parade, news coverage of candidate in 44.

Particular time periods 11, 51.

Personal attacks 84-86.

Political editorials 80-84.

Political file 13,17, 51, 93.

Post-election claims for equal opportunities 27.

Presidential candidate (also see Federal
candidates) 6, 19-20, 22-23, 32, 43-47, 72-76.

Press conference 39, 46.

Primary, candidate selected by 7, 19-23, 29-30.

Prime time access (also see Reasonable access) 11, 72-76.

Procedures, complaint 2, 3.

Production charges 61.

Program logs 17, 92.

Proof of qualifications 6, 22.

Public announcement of candidacy (also see
Legally qualified candidate) 6,19-20, 21, 22.

Public file See Political File
Q
Qualified candidate See Legally qualified candidates

Question-and-answer programs, appearance by
candidate on 39-42.
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R

Radio or TV performer, candidate who is 32-33.
Rates (which may be charged candidates) 5, 10, 48-49, 54, 60-71.

Reasonable access 16, 72-76.

Rebroadcast of news programs 42-47.

Recall elections 26.

Religious program, appearance by candidate on 33.
“Run-of-schedule” spots 62.

S

Senatorial candidate See Federal candidate
Seven day rule 12-13, 55-56, 72-79.
Seventy-two (72) hour rule 13-14, 80-81.
Sixty (60) days before a general election (also
see Rates, Reasonable access) 60-67.
“60 Minutes,” appearance by candidate on 39.
Smith Act 20.
Sponsor (also see /dentification) 16, 88-91.

Spot announcements 16, 60-71, 92-93.
State-of-the-Union message 44.

State official rulings (on qualifications) 23.

Station owner, candidate who is 48-49, 69-71, 79.
Subscription TV 76.

Substantial showing (of candidacy) 6,,19-22, 95-98.

T
Technical difficulties, candidate’s appearance

during 52-53.
Television program, candidate appearing on See Use

Time which a station must provide 72-76.

“Today” show, appearance by candidate on 36.
“Tomorrow” show, appearance by candidate on 41.
“Tonight” show, appearance by candidate on 36.
Translator stations (UHF) 93-94.

TV performer, candidate who is 32-33.

U

UHF Translator stations 93-94.

Unequal audience potential 5, 8, 48.

U.S. Constitution See Constitution
Use (of a station) 8, 30-48.
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\'

Variety programs, appearance by candidate on 33.
Vice Presidential candidate (also see Federal

candidate) 6,19-20, 22-23, 32. 43-47. 72-76.
Vulgar material

See Censorship

w

Waiver by candidate of “equal time" rights 33, 49.
Write-in candidate 6, 19, 21, 23, 24.

A
“Zapple Doctrine” 15, 30, 88.
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